Foreword to the Fivst Edition

Johnny Mok SC i3 one of the leading members of the Bar in Hong Kong. Both
are to be congratulated for being authors of a book that surely ought to be on the
shelves of every law library.

Geoffrey Ma

Chief Judge’s Chambers,
High Court, Hong Kong
28 July 2009

X

Contents

About the Authors v
Preface vii
Foreword to the First Edition ix
Contents %1
Table of Caces Xix
Table-of Ltatutes v

Parr 1
JupiciaL ReviEw:
ProcepURe, GROUNDS AND REMEDIES
{CraprERS 1-5)

CHAPTER 1:  JUDICIAL REVIEW - NATURE AND SCOPE OF
JUDICIAL REVIEW IN HONG KONG AND
THE PARTIES TO JUDICIAL REVIEW PROCEEDINGS

WHAT IS JUDICIAL REVIEW? e S USSP PTP N 1

THE DEVELOPMENT OF JUDICIAL REVIEW IN HONG KONG. s 2

PARTIES TO JUDICIAL REVIEW PROCEEDINGS ot 4
Applicants and standing :
Respondents — bodies and decisions susceptible to judicial review .......... 9
Third parties in judicial review procesdings ..o 18

CHAPTER 2: JUDICIAL REVIEW PROCEDURE

APFLYING FOR LEAVE _ootiiritiereniteionresssmsesiossoemmssrassse st - 21
Content of notice of application (Form 88) ..o 21
Drafting the Form 86 2
The affidavit I SUPDOTE o ieeeier et 31
Lodging of bundles at the leave stage ... .32
Paper or oral leave hearing? .o 32
Appealing against the refusal of an application for leave ... 33
Costs at the ex parte SIBEE i 33
Other QIrECtioNS .vvvecviescereese s SOOI 34

®i



Confents
PRELAMINARY STEPS oo SOOI e, 34
Anonymity Orders ..o e e 34
STEPS FOLLOWING THE GRANT OF LEAVE ooirnivneroenn s csscssesss s cssseneeceermsscs e 38
SEIVICR vt vt ries et es s s s san sttt en ettt en et es e en 33
The affidavit of service ..o B RRT ST PHONUORUUUSTUOTOTUTRTONC .-
Entering an originating summons for hearing ..
Other procedural considerations ... OSSOSO
The respondent’s affidavit ... ettt
Further affidavits oot e
INTERLOCUTORY PROTCEDURE Lt cen ot cena s et msnra a5 s mat s 41
L 5 1T £ 1 SO OO USSR EUSUUUUPU U 41
Applications to set aside leave to apply Tor judicial review ......occevne 43
Cross-examination ... ettt et et b ene e een s v
Discovery and ISPeCtion .....vieneiecoerormeorsac et neeen :
Interlocutory injunctions and a stay of proceedings .ovvveniivescennn. 47
Amendment ... SOV U OSSOSO UUO I UUPRUI 49
PREPARING FOR THE HEARING oo 3
BevIew OF TS 1o it sr s ass s reas s e 50
Bundles of documents for use at the hearing oo 51
Uncontested proceedings .o iereecareene e e 52
Skeleton arguments for the hearing ... SO P O UORPUUPR. .
THE HEARING o reseeenis s s ras e oms st st et e nent s e 53
Procedare ...ooveiivennne. OSSOSO 53
Fresh evidence oo reerrer e 53
AGCHIATY DOWETS Lottt et 0D
Final orders o AN
Mandamus, Prohibition, Certiorare ....ovvvriviosvesescveneeeeerseneee s b 55
RETNSSION -vvivieciiticentceieneseserse e sese st ae s e e ssresns et e ) v 56
Variation 0f SEMEIICR .ot e e s 56
Declarations and Iunctions e b 56
DIAIMIAZES (oot eer st s et r et n et ae e 57
Conversion 10 & Wit aCHOD e eerirrecr e RSN 57
Drisrnissal of application oo 58
Costs following the fall hearing ..o 5
Appeals ., B U S OO UV PRI URUUUUUR YOt 62

CHAPTER 3: JUDICIAL REVIEW AS AN EXCLUSIVE REMEDY ~
PROCEDURAL EXCLUSIVITY AND ITS EXCEPTIONS

THE IBSUE Lot et s s e st 04 61t s 63
PROCEDURAL EXCLUSIVITY ~ THE RULE oo seene e 65
FXCEPTIONS oo e e 56
PLAINTIFFS AND THE COLLATERAL ISSUE EXCEPTION ..ooovoeeoeerceese oo 66

#il

Contents

DEFENDANTS AND THE COLLATE RALISSUE BXCEPTION s ermsasnceces 69

Defendants and the Collateral Issue Bxoeption oo
CONSENT OF THE PARTIES A8 AN EXCEPTION TO BEXCLUSIVITY (e 73
TINSUITABILITY OF CASE FOR JUDICIAL REVIEW AS AN EXCEPTION s 73
THE RELATOR ACTION - NO EXCEPTION TO EXCLUSIVITY ... R [V TROTON T4
TIDICIAL REVIEW AND OTHER FORMS OF PROUESS iivrreeacsiensr e s csces 74
THE MODERN APPROACH TO PROCEDURAL EXCLUSIVITY i T4
THE REVERSE SIDE OF PROCEDURAL EXCLUSIVITY s 75
CHAPTER 4: GROUNDS FOR JUDICIAL REVIEW
D T R T N L i e e e 77
L B G AL i it i iisisine s s en s s s

Uifsja VIPES Lo connanons

Lrrelevancy

_ Mistake of fact as an aspect of irrelevancy

{RRATIONALITY

: FURTHER PRINCIPLES RELEVANT TO ILLEGALITY AND IRRATIONALITY ...... 96
 Discretion must not be fetfored. oo 96
Decision-making must not be unlawfully delegated ... 97

No adherenoe to a fixed policy ...l 98
PROCEDURAL IMPROPRIETY.. ittt s 101
. General 101
The rule agamst DIas i 102
Automatic disqualification. . L s 102
Actual bias o 103
Apparent bias 104
Procedural fRITTIESE oo eccrrenee e crorreere st e e r s oo s 109

113

LEGITIMATE EXPECTATION....

Development of legitimate expectation in England 113
Legitimate expectation in Hong Kong: basic principles ..o 114
Legitimate expectation in practice: the Hong Kong cases ... 121

CHAPTER 5: REMEDIES

THE RANGE OF RELIEF .oooooooooeoooe oo oeeoesoes oo eoeeeeeeoeeeses oo ross oo ssesesne s st 125

OB RTIORARL oot eeov e e eereses e s bbbt s e om0 12

PROFIIBITION oo es s ssse st sess e sttt e st srens s 131

BEATNIEANMIIS oot eases e eas s e ee s s ss e s ss o820 8o et 132

DB L ARATIDMN v eeoresesesseissssm st 515 eS80 8 bR b0 134

DN FLIICTIOMN oo esene s emseeaes e 8 225 0 b 138
Xili



Contents

INFUNCTIVE AND DECLARATORY RELIEF UNDER ORDER 53 ovvinesoensonisn s 4 39
DAMAGES AND OTHER MONETARY REMEDIES oo oeoeierssrecennieenre s nssesnan. 139
SELECTING A REMEDY oo csesasss s ars st 141
DISCRETION TO REFUSE RELIEF oot ssens s cst oo enmssens s esscansas s 143
GRIBTAL oottt ee ettt os et 143
AREINative TMEAY ....oovuiirrireceeene st 144

Miscellaneous factors affecting discretion

SUBPENSION OF RELIEF ...ttt eneean s oo 151

Part 2
CONSTITUTIONAL ASPECT OF
MobperN Jupicial Review

{CuarTERS 6-8)

CHAPTER 6: LEGAL FOUNDATIONS OF FUNDAMENTAL RIGHTS
AND OTHER CONSTITUTIONAL PROTECTIONS
INHONG KONG - THE BILL OF RIGHTS AND THE
BASIC LAW

ROLE OF THE COURT IN CONSTITUTIONAL LITIGATION ocovveveeercveeseevecee e 155
SOURCES OF CONSTITUTIONAL PROTECTIONS ..o st 156
RELATIONSHIP BETWEEN THE BASIC LAW AND BILL OF RIGHTS o L158

CHALLENGES TO UNCONSTITUTIONAL LEGISLATION ON FUNDAMENTAL

RIGHTS AND OTHER CONSTITUTIONAL GROUNDS oo 160
SPECIAL PRINCIPLES OF INTERPRETATION oo e Yaz
INTERPRETATION UNDER ARTICLE 158 OF THE BASIC LAW oo . 167

SOURCE AND SCOPE OF THE HKSAR COURTS CONSTITUTIONAL JURISEICTiON 172

FASHIONING REMEDIES IN CONSTITUTIONAL CASES ... 173

THE VERTICAL EFFECT OF CONSTITUTIONAL RIGHTS IN HONG KONG

CHAPTER7: THE CONTENT OF FUNDAMENTAL AND
OTHER CONSTITUTIONAL RIGHTS IN HONG KONG

INTRODUCTION 1ottt eae et et m s es eyt n e s s eseses oo 181

CIVIL AND POLITICAL RIGHTS oot ectsn s st e s e nr oo
Freedom of EXPression ...
Criminal Sanctions and Freedom of Expression

Law of Defamation and Freedorm of BAPTEsSiOn. ..o veovereeenn 190
Statutery Sanctions and the Freedom of BXPression .oooooovvveecvcennn. 191
Prior Restraint, Advertising and Freedom of Expression ......ooen.. 191

Contents

Political Freedoms: Assembly, Association, Voting and

Participation in Public Affalrs . 156
Freedom of Conscience, Thought and Religion ... 206
ACademic FIOEAOII cviieirverreenrsrccieesiotsnunsirns esss s st s ens 209

LIBERTY RIGHTS oottt o sy s s e

Arbitrary Arrest and / or Detention ...
Requirements of Legal Certainty and Acces
Liberty of MOVEIMENT oo y

LEGAL RIGHTS

Inroduction . U PP UORORIR 224
Access to Courts and Right 1o a Fair Hearing oo 227
Legal Representation .o 242
‘An Independent and Impartial Tribunal’ 245
Public or Oral Hearing. ..o esan e 247
Disclosure of information to the defendant ..o vrreeennns 248

CHAPTER & THE DOCTRINE OF PROPORTIONALITY IN
CONSTITUTIONAL AND FUNDAMENTAL RIGHTS
CHALLENGES

RN O 10 6108 4 L6 1 SO SOV SO SOT RS UO PSP RTDIOTO TSR 251
WHAT IS PROPORTIONALITY 7 isrevtvriesiesirememmsosesiessis st sess s rssss s esneons s 253
BURDEN OF ESTABLISHING A PROPORTIONATE RESTRICTION i 256
THE ROLE OF DEFERENCE IN CONSTITUTIONAL CASES s et e 257
WNATURE OF THE PROPORTIONALITY EXERCISE oo 259
SOME EXAMPLES OF PROPORTIONALITY INTHE CASES o T 262
Advertising and freedom of eXpression. ..o 262
The presumption of innocence
Right of peaceful assembly ..o
The right to vote and to be elected ... 271
Admissibility of evIdence .
Rights in respect of the home ..
Right of access t0 the SOt SO ;

Right to social Welfare ...

Parr 3
JupiciaL Kevisw
™ PRACTICE
{(CrarrteRs 9-15)

CHAPTER 9. TELECOMMUNICATIONS AND COMPETITION
A G TN oo et e et ee oo e v s eS8 R R e 281

ROLE OF THE AUTHORITY oo eseavenemssmsasss s1em 1 oes sttt emt s nesneas 202 284




Contents
ﬁmzi‘ma‘ REVIEW CASES .o escs s s sesec s sences S0
Hiegality and UIra VIFES oieeeeeeeceeeeeereereove vt cvoresnnoen ”%

Irrationality and Trrelevant Considerations... .
Procedural Irregularity and Unfairmess.......ooeoeecoresrernicanionseons 2 8@
Procedural Irregularity and Bias.......ccooovveoeioireensecve s 292
Unconstitutionality ..
Remedies v

APPEAL AND JUDICIAL REVIEW oo v e e 302

CHAPTER 16: CRIMINAL JUDICIAL REVIEW

SPECIAL PRINCIPLES RELATING TO CRIMINAL JUDICIAL REVIEW e 309
A PRELIMINARY STAGE — IDENTIFVING A CRIMINAL CAUSE OR MATTER .........3090
HIGH THRESHOLD FOR CRIMINAL JUDICIAL REVIEW APPLICATIONS e 312

PRACTICE AREA (1)~ JUDICIAL REVIEW OF DECISIONS RELATING
TG THE STAY OF CRIMINAL PROCEEDINGS oo erers e 314

PRACTICE AREA (2) — OTHER CHALLENGES TO JURISDICTIONAL

ISSUES IN CRIMINAL COURTS oo vesescvevesisses s eneemasr s 316

PRACTICE ARFA (3)— DECISIONS IN RELATION TC CRIMINAL PROSECUTIONS ... 318
PRACTICE AREA (4) ~ FATRNESS oo eeeieesssnsss s snoeess e 3 20
GenEral. oot et te e asannnrataes 320
ASPECS OF TAITHBEE viviieieirieecetene et s s s enesn et sty snams e anens 321
PRACTICE AREA (5) — CONSTITUTIONAL CHALLENGES IN CRIMINAL CASES oo 324

CHAPTER 11: PLANNING AND THE ENVIRONMENT

INTRODUCTION oo mvcscsamesseve s eenesnnesssasseossns s msiasnesesosencessoenesomessnssantss b ens e 329
ENVIRONMENTAL IMPACT ASSESSMENTS .o iirirecnrnresssecnesanrecrermessess ou et as s e
The Environmental Impact Assessment Ordinance outlined.... .
Judicial review of decisions under the FIA Ordinance. ..o :
INTERIM RELIEF IN AN ENVIRONMENTAL CONTEXT it cne e 338
PLANNING AND JUDICIAL REVIEW ..o ecomms s sresnsseomssssenasressscomenssssessvas s 340
Town Planning Ordinance regime ....vveevornieinneccnecninnnnnoncscnsenns 340
Procedural unfairness challenges to planning decisions..vrceec 342
Errors of law in planning decisions......... e et nee s ane 343
Mistake of fact as a basis of challenge in pianﬂmg CASES oerirarraneeenrenes 345
Challenged alleging violations of fundamental rights in planning
QECISIONS . ..o ver et nnecestenne e s s sessanes SR
UBBAN RENEWALAND JUDICIAL REVIEW . cecrcnne ISV Ju 1}

STANDING, AMEMABILITY TO REVIEW AND PROCEDURAL ISSUES

IN APLANMING CONTEXT. ... ettt et 354
AMEnability (0 FEVIEW .ooviririieeeeicisie e vt s et eteesces st srnesaesa s 355

%Vl

Contents

StaﬂﬁlﬂU”*ﬁ?

CHAPTER 12: THE RIGHT OF ABODE AND RIGHTS OF RESIDENCE
DISTINCTION BETWEEN PERMANENT AND NOM-PERMANENT RESIDENTS .. 363
THE RIGHT OF ABODE OUTLINED oot ecmncnscesssssressssssnesss s 300
JUDICIAL REVIEW AND THE CONCESSION POLICY oo 373
RIGHTS OF NON-PERMANENT RESIDENTS ooooviisrrsnrniconsisns s oneensssmsmmne s coceiins 377

IMMIGRATION CONTROL: HON-RESIDENTS AND ILLEGAL IMMIGRANTS... - T

The legal basis of immigration conirol
Wide Discretion in Immigration Matters ... .
Position of illegal IMmigrantS.. .o IO
Decicions refusing 1eave 10 Sl ..o
Dengrtation and removal SIAeTS w s
FUNDAMENTAL RIGHTS AND IMMIGRATION ISSUES oo crmmnemnnessrerssssses e 58 8
Non-refoulement and fundamental rights in the
Tnmigration CONERL ..o ccioricnirorsensnesiensessnnnnns 392
JTUDICIAL REVIEW AND THE IMMIGRATION TRIBUNAL e 406
RDEN OF PROOF IN IMMIGRATION CASES oo corsos s e niasessnsses 408
CHAPTER 13: PUBLIC PROCUREMENT
INTRODIUCTIEON 1 eeooieeeesssseeeesseceeesnes s sem s im0 s 88 s 411
OVERVIEW OF THE PROCUREMENT REGIME IN HONG KONG s 411
The Regulatory Framework
Main Procuring Boties oo
Types 0f PROCUISIIONL ..ot esea e es s
FUDICIAL REVIEW OF PROCUREMENT DECIBIONS ..o et 16
Are Procurement Decisions Reviewable? e 417
“Fraud, Corruption & Bad Faith’ .. 421

Remedies and Discretion

CHAPTER 14: FINANCIAL REGULATION AND OTHER LICENSING

DECISIONS
D TR DI I T oot eee e et ssban e en st re s am s e s s s 475
CHALLENGING THE ENFORCEMENT POWERS OF FINANCIAL REGULATORS 425

ALTERMATIVE REMEDY IN FINANCIAL REGULATION JUDICIAL REVIEW CASES ...429

ALTERNATIVE REMEDY TN LICENSING CASES oot ecssscnenscssscnsesa s onssneos 430

INTERIM RELIEF IN LICENSING CASES et iesar s eess e rasasessansesshevaessn s ssesses 431

STANDING ISSUES IN LICENSING CASES oo sescneecareemensmsvesasos et sssssnssass s snesnaons 433
xvii



Contents

CHALLENGING THE EXERCISE OF POWERS OF A LICENSING AUTHORITY o 433
LEGITIMATE EXPECTATION AND FAIRNESS IN THE CONTEXT OF LICENSING ... 438
PROCEDURAL ISSUES IN LICENSING CHALLENGES oo 440

CHAPTER 15: LIMITS OF JUDICIAL REVIEW

INTRODUCTION L.ttt snss s ss s e ks enes st v 443
ACADEMIC FREEDIOM oottt £5a s s ans s st s 443
THE INTERNATIONAL DIMENSION oot isis s snescnses 448
THE POLITICAL DIMENSION ©ooooicooectocetteeessees o sossss s sressssvssssssssonsos et ssessasscresossson 455
THE BCONOMIC DIMENSION oooooooeeoeeee st esss s st svsss e enisosann 463
CONCLAUSION oottt sttt s b a1tk R8s en 470
APPENDIX

APPENDIH A — FORM BO oot s s s ssoe 471
APPENDIN B PORM BOA oottt st nbs s ebssrmsss o st n st i 473
APPENDIX C ~ PRACTICE DIRECTION SL3.oorrieesverecormiensse o osceeerensaressssssovsns o 475
APPENDIX D — RULES OF THE HIGH COURT (AMENDMENT) RULES 2008.....covcrnann. 438
APPENDIX E ... A AR RS 493
TINDEX cctvoreraseee s coesessecossassre st st s s e s s et 515885 495

Table of Cases

Refevences are to paragraph numbers

A v Secretary of State for the Home Department

(20041 UKHL 536, 20051 2WLRB7. ... ... 8.24
A v The Independent Commissioner Against Corruption

COIDISHECFARIOZ ... 7.146
A Solic’tor v Law Society of Hong Kong

(unreported, CACV 302/2002, February 182004). . ............... 6.101
A‘dglicitor v Law Society of Hong Kong

(20061 2HKLRD 116 ... .o 7.168
A (Torture Claimant) v Director of Immigration

(200814 HKLRD 732 ... 7.103, 12,121
AFCS & Ors v Secretary for the Civil Service

HOMP 3037/1994 e 2256
Al Kheng Jasmine v Master M Yuen & Anor [2004] HKCU 742

(anreported, HCMP 1153/2004, 29 June 2004) . ... o0 2.53
Air Canada v Secretary of State for Trade (Mo 2)

[198312AC 394 .o . e 351
Adredale NHS Trust v Bland [19931AC 789 .. ... ... ........ 538
Aita Bahadur Limbu v Director of Immigration {1999] HKCU 1474

(uoreported, HCAL 133/1999) ... .. ..o 12.57
Allenet de Ribemont v France (1995 20 EHRR 357 ... .. ... ... 855
Allied Group Ltd v A-G 19931 2ZHKLR 41 .. ... ...t 2.51
Alwyn Jones v Motor Insurers’ Bureau of Hong Kong

[206051 HKCU 1780 (unreported, HCAL 139/2005). ... ............. 2.82
AM v Director of Immigration and Anor

0131 L HEC 256, .o 6.48
American Cyanamid Co v Ethicon Lid

[IOTSTAL396. ... oo i 2.96,2.97,2.98,2.100,5.14
An Banne Bord Bainne Cooperative Ltd (Irish Dairy Board) v Milk Marketing

Board [19841 2 CMLR S84 .. ... ... . iii e ... 323
Anderson Asphalt Limited and Others v The Secretary for Justice

(HCAL 28/2006 and HCAL 98/2007). . ... ... 11.97

Anderson Asphalt Limited and Others v The Secretary for Justice
[2009]13 HKLRD 215, upheld on appeal to the Court of Appeal in
[201015HKLRDA49G ... ... e 1.61,3.12,11.107,
11.11%, 11.114, 1335




