CONTENTS

Page

FOPEWOFT ...ttt v
Preface to the Eighth Edition..............ccccovivoiiiiniiiiiiieiiiieseeeeeee e vii
TADIE Of CASES ..ot Xvii
Table Of LeGiSIALION. .............c.ccoeceeeieiieiieieeeecie et exli
Chapter 1: Aggravating Factors 1
Bail VIOIAtION ...eeeiviiiciiie et 5
Breach Of TSt ...couvieeeiieiiecieeieece ettt s 6
BUIZIAIY . e 7

Child @DUSE .. itieeeiieiiceieeceeec ettt 8

Child POINOZTAPRY .....eeeiiieiiieiieite et 8
Consequences Of OffeNCe ..........oceveririririninerceeceeeee e 9
Credit card fraud...........coocoeviiiiiiiiee e 10
Criminal TECOTd........cc.eoiiriiiiiiiiieiieeeeeeee et 10
DOmMESHIC VIOIENICE .....eoiiiniiriiiiiiieiiieieeiieieeit ettt 10

Drink and drugs .....coeeeeeeenieeieeeeeee e 11

False allegations........co..oiterr ittt 12

Fraud.....ooooii e e e e 12
Handling stolen Z00dS ..ottt 13
Homosexual buggery and indecent assault............ccoeeveerieerienieenienneeenn 13
Indecent assault...........ocooieiiriiiiiiiiin et 14
KidNapping ....cocveeueeiieeieieeee e 14
MoONEY 1auNdEring ......cccvevueeieriiiieiiieie ittt sttt st 14
MOtOring OffENCES. .....couviriiriiriiiieriieeeiteteet ettt 15
INATCOTICS ettt e s E SR et 17
ODSCENE ATTICIES ..eenvieeieieiie ettt e e s 19
OrganiSed CIIME........eeuveuieietieieetiete ettt ettt ebe et eae e 20
Outside OffENders. .....coveruiriiriieierieee e 20
People SMUZZING ...c.ooiiriiiiiiiicieeceteeeeete e 21
PiCKPOCKEUNG ...ttt 21
Planning and premeditation ............c.coceerieerieenieenienieeeeieeee e 22
Position of offender ..........ccueevviiiiiiiiieie e 22
PrevalencCe . ......coouiiiiriiiieieecee e 23
PUDILIC OTARI.....couiiiiiiiiiiiiccic e 24

Rape and sexual assault .........cccooiiviiiiiiiiiinieieee e 24
RODDETY ... 26

ix



Contents

ROIE N OffENCR....cveiiiiiiiiiiicceece e 26
TRET. ettt 27
Triad ACHIVILY ...eouiiiiiiiiiieicececee et 28
Vi0Ient CONAUCT......eoiiieiieiieeie ettt e et e e saaeeave e 28
VUINErable VICHM....ccueiieriiieriieieiieecieteeee ettt 29
I CONCIUSION. ...ttt 29
Chapter 2: Antecedent Statements and Background Reports.........cccceeeuneee. 33
Chapter 3: Appeal against Sentence 43
Chapter 4: Assistance to Authorities 65
Chapter 5: Binding over Orders 83
Chapter 6: Classical Principles of Sentencing 97
Chapter 7: Clear Record 111
Chapter 8: Community Service Order 121
Chapter 9: Compensation Order 133
Chapter 10: Concurrent and Consecutive Sentencing 141
Chapter 11: Confiscation Orders 151
Drug Trafficking (Recovery of Proceeds) Ordinance (Cap 405)........... 152
Organized and Serious Crimes Ordinance (Cap 455)......cccccevveevvenncne 165
Chapter 12: Costs in Criminal Cases 173
Chapter 13: Criminal Bankruptcy Order 199
Chapter 14: Criminal Record 209
Chapter 15: Defender and Sentence 219
Chapter 16: Detention Centre 233
Chapter 17: Discharge Orders 241
Chapter 18: Disparity of Sentence 247
Chapter 19: Disqualification from Driving 257



Contents

Chapter 20:
Chapter 21:
Chapter 22:
Chapter 23:
Chapter 24:
Chapter 25:
Chapter 26:
Chapter 27:
Chapter 28:

Chapter 29:

Chapter 30
Addi

Age of offence
Age of offender
Alcohol and drugs
Assistance to law enforcement
Change of penalty
Charitable donation

Civil

Claustrophobia
Clear record
Coercion
Conduct since offence
Confession to offence

Cost

Credit for going straight
Delay in prosecuting
Deprived background
Detention outside Hong Kong
Disciplinary proceedings
Double jeopardy
Duress

Drug Addiction Treatment Centre

Factual Basis for Sentence

Fine

Forfeiture Orders

Generalised Sentencing

Guidelines

Guilty and not Guilty Pleas

Hospital Order

Length of Sentence

Life Imprisonment

: Mitigating Factors

(o5 [0} + WP

AISODEAIENCE .vvveeeiiieieeeeeeiree e

OF dEFENCE ..

Xi

277

289

305

317

327

337

351

365

375

395



Contents

EMIZIation ...oc.eeuiiiiiiiiiiieieeiteneetesee ettt 433
ENtrapment........coovierieiiieieeie ettt ettt 434
Family CIrCUMSLANCes .......cocoevuirieniieieiieicniecieeeeeee e e 436
Financial PreSSure ........cooiiierieienieieceeeiee et 440
FOT@IGNET ......eiieiiieiieit et 440
FOTIVEINESS ...ttt 443
Fugitive offender.........cocueoiiiiiiiiiiieeeeee e 445
Handling stolen g00dS ..........coceevieriiieiieiinieieeieeee e 445
Ignorance of the 1aW .........cocoiiiiiiiiiiieee e 445
TH-health. ..o 446
Inchoate Offences .......coceverieriiiiniiicceeee e 450
INCONVENMICNCE 1ottt 452
INJUIY it 452
JOINE @NECIPIISE .14ttt ettt ettt et 453
Legal @dVICE.c..eeuvieiieieiiieiieiieeeere et 455
Legitimate eXPeCtation..........cocceuereeierieeieniieienieeienieete e eeee e 455
MEdia COVETAZE.....veeeiiiurieiieeieeite ettt sttt sttt sttt e iaeeaneens 457
Mental diSOTET .....cieuieiieeieiesieeie ettt 457
IMLBTCY .ttt et ettt ettt ettt ettt ae e naes 460
Mistaken belief in nature of drugs........ccceevevierieiinieniiieniienceeee, 461
MiStake Of aCt....cc.eovuiiiiniiiiii e 462
MoOney JaUNAEIING ...c.vveviiieiieiieeaiie ittt 462
Moral culpability .....c.ccceevuiiiiiiieie i 462
IMIOLIVE ..ottt ettt st 464
MOtOring OffENCES. .....couveruiriiiieriieniectete it 465
INATCOTICS ..ttt ettt e St sae st 465
Pension 10SS .....cuoviiiiiiiiiece e 466
Position of offender ..........cocoveeieiiiiiee e 468
Positive 200d Character.........coceeveviiieiiiiiieeee e 471
PIrEZNanCy ....cocecuiriiriiiiiiiiieneetst et 473
Prison OVErCrOWAING .......oovuiiriiiiieiiieiie ittt 475
Profit Of CIIME ......oouiiiiiiiiciciciccc e 475
Prosecution POLICY .....cccceviriiririiniiicriiecseectee et 476
PrOVOCAtION ..c..euiiiieiieiieiceecc et 478
PUDIIC SETVICE....eiiiiiiiiiiiiiteee et 478
Public Sympathy ........ccccccveiiiiiiiiiiiiieeeeeee 479
Reaction to prison life..........cooerieriiiiniiiiiiieeee e 480
REIMOTSE ..ottt 480

xii



Contents

Strict liability
Surrender to authorities

Chapter 31

Chapter 32

Chapter 33:
Chapter 34:
Chapter 35:
Chapter 36:
Chapter 37:
Chapter 38:
Chapter 39:
Chapter 40:
Chapter 41:
Chapter 42:
Chapter 43:
Chapter 44:
Chapter 45:

Chapter 46:

: Plea Bargaining

: Postponement of Sentence

Prevalence of Offence

Probation Order

Prosecutor and Sentence

Reasons for Sentence

Reformatory School

Remission of Sentence

Restitution Orders

Retrial Sentencing

Review of Sentence

Sentencing Jurisdiction

Solitary Confinement

Spent Conviction

Suspension of Sentence

Taking Offences into Consideration

xiii

495

503

513

521

531

543

555

561

571

581

591

613

627

637

645

659



Contents

Chapter 47: Totality Principle

Chapter 48: Training Centre

Chapter 49: Victims of Crime

Chapter 50: Young Offenders

Appendix (cases on quantum of sentence for offences)
ADOTTION ..ttt ettt

Aggravated BUIIAry .........ccccooieiiiiiiiiiieciceeeee e

Arms and AMIMUINITION c....uvvviiiiiiieeeee e e e et e e e e enaaees

Assaulting, resisting or wilfully obstructing a police officer.................
Attempted murder & conspiracy to MuUrder.........occeeeeveerveerversieenvennnens

COMPULLT CIIIMNC -nveevtetienieeiee it ettesae et sbeeeeesteeeee bt entesteeneeeseeneeeneeneeeneenees
Conspiracy to defraud..........ccoieoieritirieiiiiieeee e
Construction Sites (SAfELY) ...ccoverieriiriireniesiinieeeteeeecete e
CONLEMPL OF COUTT..eernriiniiiriiiiiiieie et ite ettt e
Contradictory statements on oath ...............ocuiiiiieininiiniineeeeee,
COPYIIZNL 1t et
Corrupt conduct at €leCtionS ........cc.eveerueriererieiiiee e
COTTUPTION ...ttt ettt ettt et sttt e st e et e sabe e s bt e essesnbeenbeenanesaseas
Counterfeiting notes and COINS .......c.eevvveerieerieenieriienet et
Credit card fraud..........ccooiiieie e
Criminal damage........cc.eevvirierieiieie e
Criminal intimidation ..........ccocooieiiiiininiinerieeeeeee e
Cruelty tO animMalS.......ceoueeriierierieeiie ettt
Dangerous AIUZS ....ccouveeuieriiiiiieeie ettt
Desecration of national and regional flags .........ccccevceviiieniiiniienienene
Dutiable cOMMOGItIES.......coceeruerierieieriieieniieteneeteee e
EMPIOYMENT..cc.iiiiiiiiiiiiiiiiieiteeeec et
Endangered species of animals and plants ..........ccccoeceevereenencenencenne.

Endangering the safety of others at s€a........ccccceeveveveniinciiencnncncene,

Xiv

669

679

691

701



Contents

Environmental ProteCtion ...........ccoceeveereeriereerienienieneenieeeene e 762
Escape from lawful custody .........coceeveeriienieniieiienieeiieeeeeieesie e 762
EXPLOSIVES ...ttt 763
Failure to surrender to custody .........ccoovevierieriinienieeieeee e 764
False IMPriSONMENL.......cocueriiriiieniiiienieeiesieeeet e 764
False trade descriptions and forged trade marks..........cccceceveriencnnenne. 764
FalSe trading ......ooveeviieeiieiieeieeie ettt 765
FIre Safety ....oo.ooiiiiiieee e 766
Forcible taking or detention fOr ransom ...........ccccecveveereneenieneeneeneene. 766
FOT@IY .ttt et 767
Fraud.......cooooiiiiiiccc e 767
GAMDIINE 1.ttt st st 768
Going equipped for Stealing ..........ccceceeviririninirinineneeeeeeeeee 770
Handling Stolen S00dS .........ccccoiieriiiienieiiereeieeee e 770
HAWKING ..ottt 771
IMMIZIALION «.eevtiiiiiieiieiceece et 771
Import and export of strategic commodities without a licence.............. 783
Importing or exporting unmanifested Cargo ..........coccevevvevvereeeeencenennns 784
INSIAEr dEaling ...cc.eeiie ittt 784
KidNapping .....coveeverieeiiiiieiiieiteeeeee s 785
LOTEETING 1.eeevvieieteiite ettt ettt ettt sttt et e e e et eesaeeeabees 785
Managing an unregistered ClNIC..cc....iioiirierieenieniieie e 785
ManSIAUZNLET ......ovieiiieieie ettt 786
Massage establiShHMEeNts........ccccovereriiiiiiinieieiit e 788
Misconduct in public OffiCe ......cc.coueiriiiriiiin ittt 789
Money 1aundering.........coevevvecieieieieinieieeese e 789
MONEY 18NAING ....cveinviiiiiiriieneeienetee et 792
IMIUTAET ..o e 792
INUISAINICE ..ottt b 793
Obscene and indecent articles. .........ocoevereererierenieeeeeee e 793
Obtaining property by deCeption ...........coceeeeverereniinienenieiereeeeeeenenn 795
Offences against the PerSON .........cceveriereirienierienieereeeteeeee e 795
OffenSiVe WEAPONS....eeiuvieriieeitieiieeiee sttt et ere et e st eetee st eseaesaneens 800
Outraging public dECENCY ........ccuivieriiriiniiiirieiceiceecece e 801
POIJUIY ettt 801
Perverting the course of public JUSHICE ......cceecveriirieniieiienieierceecenne, 802
PITACY .ttt e 803
Possession of Part I pOiSONS......ccc.eevieiieeriiiiienieniiesiie e 803

XV



Contents

Practising medicine or surgery without registration..........cc.cceccevceuenne. 804
Pretending to be a public officer.........ccovviirviiniiiinieiieeceeee 804
Preventing the lawful burial of @ COrpse ........ccccecveviivieviinieeniiicncenene. 804
Procuring entry in certain records by deception...........ccceceeveereeneenncnnee. 805
PUDLIC NUISANCE ...t e 805
PUDLIC OTA@T.....eiiiiiiiiiiciicrec s 806
ROA traffic ..ooveeiiieiiic e 807
RODDETY ..ot 816
Sending letter threatening to kill or murder.............cocceevveciecrenieennnnne. 818
SeXUAL OFfENICES ...t 818
Social welfare fraud.........c.ccoeeiiiiiiininiiee 825
Taking conveyance without authority ........c..ceceveeviinieninvenicniencneene, 826
TAXATIOM tttvit ettt sttt ettt 827
TRETE. ot e 828
Town planning (unauthorised development) ...........ccccecevievincenencenne. 831
TTIAd SOCIETIES ..ottt st 832
VICE Off@IICES ..ottt 833
.................................................................................................................. 837

Xvi



