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“Take nothing on its looks; take everything on evidence.  
There is no better rule.”

Charles Dickens (1812 – 1870), Great Expectations

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



© 2019 Wolters Kluwer Hong Kong Limited 

All rights reserved. No part of this work covered by the publisher’s copyright 
may be reproduced or copied in any form or by any means (graphic, electronic or 
mechanical, including photocopying, recording, recording taping, or information 
retrieval systems) without the written permission of the publisher.

The book cover is brush and brown ink, ‘Men of Justice’ by French artist Jean-Louis 
Forain in 1921, and has been reproduced as permitted by the National Gallery of 
Art’s open access images policy: Courtesy National Gallery of Art, Washington, 
available at (images.nga.gov).

Important Disclaimer

No person should rely on the contents of this publication without first obtaining 
advice from a qualified professional person. This publication is sold on the terms and 
understanding that (1) the authors, consultants and editors are not responsible for 
the results of any actions taken on the basis of information in this publication, nor for 
any error in or omission from this publication; and (2) the publisher is not engaged in 
rendering legal, accounting, professional or other advice or services. The publisher is 
not engaged in rendering legal, accounting, professional or other advice or services. 
The publisher, and the authors, consultants and editors, expressly disclaim all and 
any liability and responsibility to any person, whether a purchaser or reader of this 
publication or not, in respect of anything, and of the consequences of anything, done 
or omitted to be done by any such person in reliance, whether wholly or partially, 
upon the whole or any part of the contents of this publication. Without limiting the 
generality of the above no author, consultant or editor shall have any responsibility 
for any act or omission of any other author, consultant or editor. 

Published by Wolters Kluwer Hong Kong Limited

Printed by Beijing Congreat Printing Co. Ltd.

ISBN: 978-988-79356-7-4

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



� iii

Hong Kong Law of Evidence� ﻿

About Wolters Kluwer

Wolters Kluwer is a leading provider of accurate, authoritative and timely 
information services for professionals across the globe. We create value 
by combining information, deep expertise, and technology to provide our 
customers with solutions that contribute to the quality and effectiveness 
of their services. Professionals turn to us when they need actionable 
information to better serve their clients.
In addition to our Tax & Accounting online research platform and software, 
Wolters Kluwer Hong Kong Limited publishes a range of print and electronic 
publications on taxation, legal and business in China and Hong Kong. Our 
wide range of publications will continue to serve the needs of professionals 
in the region.
With the integrity and accuracy of over 45 years’ experience in the region, 
and close to 185 years internationally, Wolters Kluwer is lifting the standard 
in software, knowledge, tools and education.
Wolters Kluwer – When you have to be right.
For enquiries, contact your local Wolters Kluwer office.

Wolters Kluwer Hong Kong Limited
15/F, W Square, 314 – 324 Hennessy Road, 
Wanchai, Hong Kong
Customer Service Hotline: (852) 3718 9180
Facsimile: (852) 2521 7874 
E-mail: HK-support@wolterskluwer.com
Website: www.wolterskluwer.com.hk

Beijing Wolters Kluwer Asia Pacific 
Information Technology Co. Ltd
Suite 2503, Tower A, TYG Centre,  
C2 North Road, East 3rd Ring Road,
Chaoyang District, Beijing, P.R China 100027
Telephone: (8610) 5863 7888 
Customer Service Hotline: (8610) 5863 7887
Facsimile: (8610) 5863 7999 
E-mail: CN-support@wolterskluwer.com
Website: www.wolterskluwerchina.com.cn

Beijing Wolters Kluwer Asia Pacific 
Information Technology Co. Ltd  
(Shanghai Office)
Suite 15B&C, China Resource Times Square, 
500 Zhang Yang Road, Pudong,  
Shanghai, 200122
Telephone: (8621) 6391 0808
Customer Service Hotline: (8610) 5863 7887
Facsimile: (8621) 6391 0876
Email: CN-support@wolterskluwer.com
Website: www.wolterskluwerchina.com.cn

CCH Asia Pte Limited  
(Registration No: 199703606K)
8 Chang Charn Road, #03-00 Link 
(THM) Building, Singapore 159637
Telephone: (65) 6225 2555 
Customer Service Hotline: 800 6162 161
Facsimile: (65) 6224 2555 
E-mail: SG-support@wolterskluwer.com
Website: www.wolterskluwer.com.sg

Commerce Clearing House  
(Malaysia) Sdn Bhd  
(Registration No: 216303-M)
Level 26, Menara Weld,  
76 Jalan Raja Chulan,  
50200 Kuala Lumpur, Malaysia
Telephone: (603) 2024 8600 
Customer Service Hotline: 1800 181 151
Facsimile: (603) 2026 2093 
E-mail: MY-support@wolterskluwer.com
Website: www.wolterskluwer.com.my

Wolters Kluwer India Pvt Ltd
10th, Floor, Tower C Building 10,  
Phase II DLF Cyber City, Gurgaon, 
Haryana, India 122002
Telephone: (91 124) 496 0999 
Facsimile: (91 124) 496 0888 
E-mail: IN-support@wolterskluwer.com
Website: www.wolterskluwerindia.co.in 

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



� v

Hong Kong Law of Evidence� ﻿

About the Author

Andra le Roux-Kemp is an Associate Professor at the Lincoln Law School, 
University of Lincoln (UK). Her scholarship centres on the situatedness of 
law and explores the theoretical and practical dynamics of legal change 
in its various spatial and temporal localities. She was awarded a Y-rating 
as a Promising Young Researcher by the National Research Foundation 
of South Africa in 2016, and is, at the time of this publication, finalising a 
transdisciplinary and mixed-method study on the recognition of remorse in 
law, as part of a research project funded by the Hong Kong Research Grants 
Council.

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



� vii

Hong Kong Law of Evidence� ﻿

Preface

This book sets out the basic principles of the Law of Evidence in Hong 
Kong, for both criminal and civil legal proceedings. To a large extent, the 
laws in Hong Kong still resemble those of England and Wales prior to 
the handover of Hong Kong to the People’s Republic of China on 1 July 
1997. Moreover, contemporary legal developments in commonwealth 
jurisdictions, most notably that of England and Wales, Canada, and 
Australia, continue to guide law reform and development in Hong Kong. 
This ongoing synergy that exists between the legal system of Hong Kong 
and the laws England and Wales - both in terms of Hong Kong’s legal 
heritage as well as in terms of legal developments to date - will be evident 
from the materials and discussions presented in this book. Significant 
departures from and variations on the laws of England and Wales in Hong 
Kong, will also be highlighted, as these reflect how the laws of Hong Kong 
have developed over time to meet the unique needs and interests of the 
Hong Kong people and its criminal justice system.
The text is accessible to a wide range of persons interested in the Law of 
Evidence in Hong Kong. First and foremost, the text offers a comprehensive, 
detailed, and systematic exposition of the relevant principles, practices, 
and case law relating to the Law of Evidence in Hong Kong Special 
Administrative Region. Selected topics are also presented in a comparative 
perspective, providing a bird’s eye view of the present analogous legal 
position in the laws of England and Wales, and other jurisdictions. The aim 
of these analogous comparative perspectives is to offer the reader a richer 
and more contextualised understanding of the Law of Evidence in Hong 
Kong, in terms of both its legal heritage and present geographical and legal-
political reality. A synergy of legal theory, statutory law, case law, and legal 
comparison, ultimately culminates in a text that can be described as a vade 
mecum; the most comprehensive and detailed source on the Hong Kong Law 
of Evidence to date. Students of law and related disciplines, researchers, 
and legal professionals will find this a useful resource, whether it is for the 
purpose of studying towards a degree, conducting research, or preparing 
for trial.
The contents of this book - providing a comprehensive and detailed 
exposition on the Hong Kong Law of Evidence - is methodically 
disseminated across fourteen chapters, which are thematically collated 
in five Parts. Part A of this book consists of two chapters and provides a 
detailed overview and introduction to the general principles and core 
concepts of the Law of Evidence. The history and development of the 
Law of Evidence are also covered in the first of these two chapters, as this 
background remains important for understanding some of the seemingly 
idiosyncratic evidential principles and rules which apply to this day. The 
second chapter covers those rare instances where proof is possible without 
any evidence having been presented. The next five chapters form Part B of 
the book and essentially deal with the admissibility of relevant evidence 
in criminal and civil proceedings. First, the core concepts of relevance and 
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admissibility are defined and explained, before the relevance and admissibility 
of various types of evidence are dealt with to its full extent, and also in 
comparative perspective. For example, Chapter Four of Part B deals with 
character evidence and the focus of Chapter Five is on opinion evidence. 
With regard to opinion evidence, Chapter Five also includes an overview 
and discussion of the relevant Rule from the United States of America 
Federal Rules of Evidence. A thorough-going knowledge of the principles 
underpinning this Rule is of paramount importance when dealing with 
novel (scientific) evidence in the courtroom, as well as forensic evidence 
(the topic of Chapter Twelve). Chapter Six deals with similar fact evidence 
and previous consistent, as well as previous inconsistent statements. In this 
chapter, particularly interesting developments in the Hong Kong Law of 
Evidence is considered; legal developments that depart from and/or expand 
upon the laws of England and Wales. Part B of this book concludes with 
Chapter Seven focussing on one of the more challenging areas of the Law 
of Evidence; informal admissions and confessions. Given the significance 
of the unique facts and circumstances of each and every case where it is 
submitted that a valid and admissible informal admission or confession had 
been made, this Chapter Seven not only includes an extensive discussion of 
case law from the Hong Kong Special Administrative Region, but also case 
law from other jurisdictions.
While the primary focus of Part B of this book is on the admissibility of 
relevant evidence, the focus of Chapters Eight and Nine - forming Part C 
of the book - is on the exclusion of evidence otherwise deemed relevant. In 
Chapter Eight, topics like public interest immunity and private privilege are 
considered. And particularly important is the extensive exposition on legal 
professional privilege. Chapter Nine focuses on the so-called exclusionary 
rule in the Law of Evidence, and the Hong Kong position in this regard is 
juxtaposed with that of other jurisdictions, including the United States of 
America, Canada, South Africa, and the laws of England and Wales. Part 
D consists only of one chapter, Chapter Ten, dealing with the notoriously 
cumbersome evidentiary rules and principles relating to hearsay evidence. 
While noting the extensive legal reform of evidentiary rules and principles 
relating to hearsay evidence in most common law (and hybrid) jurisdictions, 
this chapter nonetheless provides an overview of the most important 
common law exceptions to the hearsay rule, which (may) still find application 
not only in Hong Kong, but also elsewhere, and especially in criminal legal 
proceedings.
Part E provides an extensive exposition on all the various types of 
evidence and the unique evidentiary rules and principles that apply to the 
admissibility of each. For example, Chapter Eleven covers oral evidence, 
real evidence, documentary evidence, as well as electronic evidence, while 
Chapter Twelve is exclusively devoted to forensic evidence. The types of 
forensic evidence included in this first edition of this book on the Hong 
Kong Law of Evidence are DNA evidence and questioned documents. These 
two types of forensic evidence were selected for inclusion in Chapter Twelve 
based on their prevalence in Hong Kong case law. It is envisaged, as Forensic 
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Law gain more prominence in the laws and legal system of the Hong Kong 
Special Administrative Region, that the types of forensic evidence discussed 
in this Chapter will, in future editions of this book, also expand.
Chapter Thirteen (Part F) deals in a comprehensive manner with all 
evidentiary matters relating to witnesses, including the competence 
and compellability of witnesses, refreshing the memory of witnesses, 
impeaching the credibility of witnesses, and special measures for dealing 
with vulnerable witnesses in a courtroom setting. Finally, Chapter Fourteen 
(Part G) concludes this book on the Hong Kong Law of Evidence, with an 
overview on the evaluation of evidence. The discussion in this final chapter 
includes a critical exposition on inferential reasoning, and specifically with 
reference to the standards of proof (also discussed in Chapter One).
This book on the Hong Kong Law of Evidence is the second in a three-part 
series – the Criminal Justice Series of Wolters Kluwer Hong Kong - focusing 
on the Hong Kong criminal justice system. The first book in this series was 
published in April 2019 and focusses on the Hong Kong Law of Criminal 
Procedure and the third book in this series (to be published in 2020) will 
focus on Hong Kong Criminal Law. All three books in this series have been 
conceived and developed as a comprehensive and integrated collection on 
the Hong Kong criminal justice system. Cross-references between the first 
book on the Hong Kong Law of Criminal Procedure, and this second book 
on the Hong Kong Law of Evidence are already included where relevant, 
and further references across all three the books in this series will be added 
in subsequent editions of the Criminal Justice Series.
For this second book in this series on the Hong Kong Law of Evidence every 
effort was made to state the law as at August 2019.

Dr. Andra le Roux-Kemp
August 2019
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