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CHAPTER 2
LEGAL FRAMEWORK FOR INTERNATIONAL ARBITRATION AGREEMENTS

§2.01 INTRODUCTION
[A] PRESUMPTIVE VALIDITY OF INTERNATIONAL ARBITRATION AGREEMENTS
[1] Presumptive Validity of International Arbitration Agreements Under
International Arbitration Conventions
[a] New York Convention
[b] European Convention and Inter-American Convention
[21 Presumptive Validity of International Arbitration Agreements Under
National Arbitration Legislation
[BI JURISDI(TFID.\'AL REQUIREMENTS FOR CONTEMPORARY INTERNATIONAL
ARBITRATION CONVENTIONS AND LEGISLATION
[11 Jurisdictional Requirements of New York Convention
[2] Jurisdictional Requirements of National Arbitration Legislation

§2.02  DEFINITION OF “AGREEMENT TO ARBITRATE"

[A] DEFINITIONS OF “"AGREEMENT TO ARBITRATE" IN INTERNATIONAL
ARBITRATION CONVENTIONS

[B] DEFINITIONS OF “AGREEMENT TO ARBITRATE" IN NATIONAL ARBITRATION
LEGISLATION

[C] DEFINITIONS OF "AGREEMENT TO ARBITRATE” IN NATIONAL JUDICIAL

DECGISIONS AND INTERNATIONAL ARBITRAL AWARDS
[1] What Is Arbitration?
[a] Definitions of “Arbitration”™
[b] Elements of Definition of “Arbitration”
{7 Consensual Agreement
Yt} Resolution of "Disputes”
(i} Non-Governmental Decision-Maker Selected by.ob for
FParties
fiv] Final and Binding Decision
fvi Use of Adjudicatory Procedures
[2] What Isn't Arbitration?
[a] Arbitration Versus Litigation
[b]  Arbitration Versus Expert Determination or Valuation
[c] Arbitration Versus Mediation or Conciliation
[d] “Quality Arbitration”
[e] “Interest Arbitration”
[f]  Arbitration Following Other Dispute Resolution Processes
[g] “Engineers” and “Dispute Adjudication Boards”
[h] “Baseball” Arbitration and “High/Low™ Arbitration
[il “Rent-A-judge”
[il Courts as Arbitrators
[31 Amiable Composition or Arbitration Ex Aequo et Bono
[4] Adjudicatory Character of Arbitration
[D] FUTURE DIRECTIONS: HOW SHOULD “ARBITRATION™ BE DEFINED?
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§2,03  OTHER JURISDICTIONAL REQUIREMENTS AFFECTING LEGAL REGIME
APPLICABLE TO INTERNATIONAL ARBITRATION AGREEMENTS

[A] “DEFINED LEGAL RELATIONSHIP™
[B] “COMMERCIAL" REIATIONSHIP
[1] International Arbitration Conventions

[a] Geneva Protocol

[b] New York Convention
ivi Meaning of “Commercial” Under New York Convention
[ International Limits on Definition of “*Commercial”

Under New York Convention

[c] European Convention

[d] Inter-American Convention

[e] Future Directions: “Commercial” Requirement in International
Arbitration Conventions

[2] National Arbitration Legislation

[a] UNCITRAL Model Law

[b] U.S. Federal Arbitration Act

[c] National Arbitration Legislation Omitting Any “Commercial”
Relationship Requirement

[d] National Arbitration Legislation Imposing Strict “Commercial”
Relationship Requirements

[e] Future Directions: “Commercial” Requirement in National
Arbitration Legislation

[Gi “INTERNATIONAL™ OR “FOREIGN” ARBITRATION AGREEMENTS
[11] International Arbitration Agreements
[a] New York Convention
il “International” Arbitration Agreements Under New

York Convention
i} “Foreign” and “Non-Domestic” Arbitration Agreements
Under New York Convention
(1) “Foreign”or “Non-Domestic” Awards
(2) “Foreign” Arbitral Awards and Arbitration
Agreements
(8) “Non-Domestic” Arbitral Awards and Arbitration
Agreements
[ Furure Directions: “International” Arbitration
Agreements Under New York Convention
[b] European Convention
[c] Inter-American Convention
[21 National Arbitration Legislation
[a] UNCITRAL Model Law
[b] U.S. Federal Arbitration Act
[ij Section 2112 of Federal Arbitration Ace
Jiif Nationalities of Parties
fiii]  Location of Contractual Performance or Property
fiv]  Agreements to Arbitrate in United States
v Agreements to Arbitrate Ouiside United States
fvi] Consistency of §202 With New York Convention
[c] France
[d] English Arbitration Act
[e] Swiss Law on Private International Law
[f]  Other National Arbitration Legislation
[g] Future Directions: “International” Arbitration Agreements
Under National Arbitration Legislation

[D] “DISPUTES” OR “IMFFERENCES™

[E] DISPUTES "WHETHER CONTRACTUAL OR NOT”

[F] DISPUTES “WHICH HAVE ARISEN OR WHICH MAY ARISE™
[G] RECIPROCITY REQUIREMENT
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(D]
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fiv]  Future Directions: Separability Under Federal
Arbitragon Act
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Arbitration Agreements Under Federal Arbitration
Act
(2) Future Directions: Allocation of furisdictional
Competence Under Federal Arbitration Act

[c] England
[d] France

[e] Switzerland
[f] Germany

[g] Other Jurisdictions
[3] Institutional Arbitration Rules
[4] International Arbitral Awards
[5] Future Directions: Separability Presumption and Validity of
Arbitration Agreement
CONSEQUENCES OF SEPARABILITY PRESUMPTION: POTENTIAL APPLICABILITY OF
DIFFERENT NATIONAL LAWS TO ARBITRATION AGREEMENT AND UNDERLYING
CONTRACT
CONSEQUENCES OF SEPARABILITY PRESUMPTION: POTENTIAL APPLICABILITY OF
DMFSERENT LEGAL RULES WITHIN SAME LEGAL SYSTEM TO ARBITRATION
AGREEMENT AND UNDERLYING CONTRACT
CONSEQUENCES OF SEPARABILITY PRESUMPTION: EXISTENCE, VALIDITY AND
LEGALITY OF UNDERLYING CONTRACT DOES NOT NECESSARILY AFFECT
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CONSEQUENCES OF SEPARABILITY PRESUMPTION: INVALIDITY, ILLEGALITY, OR
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[1] International Arbitration Conventions
2] National Arbitration Legislation

[a] UNCITRAL Model Law

[b] Swiss Law on Private International Law

[e] French Code of Civil Procedure

[d] U.S. Federal Arbitration Act

[e] Other Common Law Jurisdictions

[f]  Other Civil Law Jurisdictions
[3] International Arbitral Awards
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[A] CHOICE OF LAW APPLICABLE TO FORMATION AND SUBSTANTIVE VALIDITY OF
INTERNATIONAL ARBITRATION AGREEMENTS IN ABSENCE OF PARTIES'
AGREEMENT
[1] International Arbitration Conventions

[a] Geneva Protocol and Geneva Convention
[b] New York Convention
fi Article II: Substantive International Rule of
Presumptive Validity and Validation Principle
[ii] Article V(1) {a): Content of Article V(1) (a)’s Choice-of-
Law Rules
[iii]  Article V1) (a): Applicability to Enforcement of
Arbitration Agreement
fiv] Article V(1) (a): Default Rule Selecting Law of Arbitral
Seat
v/ Article V1) (a): Effects of Default Choice-of-Law Rule
on International Substantive Rules and Validation
Principle
[c] European Convention
[d] Rome I Convention and Rome Regulation
[e] TU.N.Convention on Contracts for the International Sale of
Goods
[2] National Arbitration Legislation
[a] Historic Application of Law of Judicial Enforcement Forum to
Arbitration Agreement
[b] Criticism of Application of Law of Judicial Enforcement Forum
to Arbitration Agreement
[c] Choice-of-Law Rules Providing for Application of Substantive
Law of Arbitral Seat to Arbitration Agreement
[d] Choice-of-Law Rules Providing for Application of Substantive
Law Governing Underlying Contract to Arbitration Agreement
[e] Choice-of-Law Rules Providing for Application of Substantive
Law of State With Closest Connection or Most Significant
Relationship to Arbitration Agreement
[fl Criticism of Choice-of-Law Rules Selecting Substantive Law of
State With Closest Connection or Most Significant Relationship
to Arbitration Agreement
[g] “Cumulative” Choice-of-Law Analysis and Miscellaneous Other
Choice-of-Law Rules
[h] Mandatory Application of Choice-of-Law Rules of Arbitral&eat
[i] UNCITRAL Model Law
[j] Choice of Law Applicable to Formation and SubstantivesValidity
of International Arbitration Agreements in U.S. Courts
il Law Governing Substantive Validity of Domestic
Arbitration Agreements Under Federal Arbitration Act
[ii] Law Governing Substantive Validity of International
Arbitration Agreements Under Federal Arbitration Act
fiii] Law Governing Formation of Domestic Arbitration
Agreements Under Federal Arbitration Act
fiv] Law Governing Formation of International Arbitration
Agreements Under Federal Arbitration Act
vl Application of International Law Principles to
Formation and Substantive Validity of International
Arbitration Agreement Under Federal Arbitration Act
[3] Application of Validation Principle to Formation and Substantive
Validity of International Arbitration Agreement
[4] Direct Application of International Law to Formation and Substantive
Validity of International Arbitration Agreement
[a] Direct Application of International Law to Arbitration
Agreement Under French Law
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§5.02
[A]

[B]
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JubICIAL FORUMS AND REMEDIES

FORMAL VALIDITY OF INTERNATIONAL ARBITRATION AGREEMENTS
WRITTEN FORM REQUIREMENTS
[1] Rationale for Written Form Requirement
2] New York Convention's Written Form Requirement
[a] Article II(2): Introduction
[b] Article IT: In What Proceedings Are Article II's Form
Requirement Applicable?
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INTRODUCTION
GARY B. BORN

£t

This treatise aspires to provide a comprehensive description and analysis of the
contemporary constitutional structure, law, practice and policy of international
commercial arbitration. It also endeavors to identify prescriptive solutions for
the conceptual and practical challenges that confront the international arbitral
process. In so doing, the treatise focuses on the law and practice of international
commercial arbitration in the world’s leading arbitral centers and on the
constitutional principles and legal frameworks established by the world’s leading
international arbitration conventions, legislation and institutional rules.

International arbitration warrants attention, if for nothing else, because of its historic,
contemporary and future practical importance, particularly in business affairs. For
centuries, arbitration has been a preferred means for resolving transnational
commercididisputes, as well as other important categories of international disputes.]
The preference which businesses have demonstrated for arbitration, as a means for
resolving their international disputes, has become even more pronounced in the past
sevoral decades, as international trade and invesument have burgeoned. As
intérnational commerce has expanded and become more complex, so too has its
primary dispute reselution mechanism — international arbitration.” The practical
importance of international commercial arbitration is one reason that the subject
warrants study by companies, lawyers, arbitrators, judges and legislators.

At a more fundamental level, international commercial arbitration merits study
because it illustrates the complexities and uncertainties of contemporary international
society — legal, commercial and cultural — while providing a highly sophisticated and
effective means of dealing with those complexities. Beyond iis immediate practical
importance, international arbitration is worthy of attention because it operates within
a framework of international legal rules and institutions which — with remarkable and
enduring success — provide a fair, neutral, expert and efficient means of resolving
difficult and contentious transnational problems. That framework enables private and
public actors from diverse jurisdictions to cooperatively resolve deep-seated and
complex international disputes in a neutral, durable and satisfactory manner. At their
best, the analyses and mechanisms which have been developed in the context of
international commercial arbitration offer models, insights and promise for other
aspects of international affairs.

The legal rules and institutions relevant to international commercial arbitration have
evolved over time, in multiple and diverse countries and settings. As a rule, where
totalitarian regimes or tyrants have held sway, arbitration — like other expressions of
private autonomy and association — has been repressed or prohibited; where societies
are free, both politically and economically, arbitration has flourished.

The history of international arbitration is summarized below. See §1.01.
The popularity of international commercial arbitration as a means of dispute resolution is
discussed below. See §1.03.
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