TABLE OF CONTENTS

' FOFEIHOTL. svmonesorssvsnamss st nsass s sn v i o s e oo v s s s [v]
PREIHEE povriwscvasinivviassos vt s o s { iy S S50 s P 4 e T P 0 i [vii]
TUDLE OF CSES woovviveveereirieieiieei st st esrasss s s sae s asss b essessseneesneeanesrnens [xv]
Table Of STAIUTES ...c.ooooeiiiiiiiiceicece et e [xciii]
Table of Statutory INSITUMENLS .........o.oveiveeeeeeeeeeeeeeeeeee e [xcvii]
PART I RESCISSION

1  Tue Narure or REscISsioN

I, GENERAL PRINCIPLES ...oviiieiieiiieesitisseseieseaessenssessmaesssasnesessnnesssssnes 1-001
II.  THE PROCESS OF RESCISSION ....vvviiicveiiieeieieiaeeeeseeisieaes s senessesnsnessssnens 1-009

2 Tne GrounDps ofF REescrssion

1. MISREPRESENTATION .ieievverierssaraseenssrnnssssmsssnssnassasssassesssasasannesessasnsns 2-002
Tl INOREDRETOSTRE st i sonnioms arm v vivessssssvssas st assmsom sia 2-017
L, VESTRRE uvuron s e s oo i i s s i 2-022
TV, DURESS wovoiirirmearareissiinssinsns O R 2-025
V. UNDUE PRESSURE ...vviiiiiiiiiiiiiesiciinsiesessiaisiessssssssssssesssasssssssssissasansens 2-030
VL. UNDUE INFLUENCE ...outiiiitieiiiiteeieeeeeeeeeseeeesaesmeeseesaeannesessnsessnseaens 2-031
VIL: IMBARED: CAPAGTITY cannnmimsmivanasuinnsanmoiasiaieg 2-036
NI LINEoNEErONSBIR CONBUET st s s aiis i 2-040
IX.: Breaen op PoostiReDUTE soisaismmms st 2-044

3 Bars 1o REscission

I.  CoMPLETE RESTORATION NOT POSSIBLE ..cocieviveiiomiiioinreeinreeesineaesinnens 3-002
II.  AFFIRMATION ©ouvieieviisisesesiasesestessssssssssesssesssessssssssnsnssssssesssssssasssses 3-023
IIL. LLAPSE OF TIME tiiiiuciiiieeeiiiiiiiieesieieeeeesssnneeesesessmaesssnsneseneseesssenas 3-033
IV, 'THiD PARTY RIGHES «cucacismannrainssimss s nmasisns 3-040
N Daspnces ot LEsor RESGSSON wauiamnasmasiasig s s 3-044

4  Tue CoNSEQUENCES OF RESCISSION

L ExiciioN o Tl CONTRABT wammioanismimtsmmmsa i 4-004
II.  RESTITUTION TO PREVENT UNJUST ENRICHMENT ..oviiiiviviiniiiiinieiainnns 4-012
III. PROPRIETARY CONSEQUENCES ...eicteeeeeetmseesesssimeessriemasassennessasmeieseses 4-023 ‘
TV, INDEMNITY soeeiiiiiieinieisinressresssssssasisnesssssesssssssannsssssnsesssssssessssssesnses 4-031
V. COMPENSATION tiittivieesieisiniesisssntesesesiminsessessasssssassasssnsssessasssssssssessian 4-033
‘ VL. APPORTIONMENT OF LLUOSS, tiiivciiviioinma it cossnais consassisss ipesiasininssasaiuass 4-036
NI CORNCURRBNTICEEAIVS v iniis st o it Lo v v Frasie o Sy e 4-037

PART IT1 BREACH AND PERFORMANCE

5 BreacH: INTRODUCTION

:‘ I, TFUNDAMENTAL ASPECTS ©evvieiereesiriesarereissasessisssssssnsssssnsesssssssasssnsesens 5-001
‘ I “Renunciation” anp “Rerupiation” BY AcTUAL BrEACH: QUESTIONS |
OF TERMINOLOGY 1eiiieuvisieiisreisiiiinresneassiesssssassssnsnsassssessssssssasessans 5-016




CONTENTS

UNFULFILLED DEPENDENT OBLIGATIONS: THE RIGHT To WITHHOLD
PERFORMANCE

VIL“TErMINATION OR DiscHARGE FOR BREACH” AND “REscission” (AB
INITIO) FOR VITIATION

6 Renunciation BY Worns or CoNDUCT

L.
II.
II.
V.

V.

7  ANTICIPATORY BREACH

ThE Two CATEGORIES OF ANTICIPATORY BREACH
ANTICIPATORY BREACH BY RENUNCIATION ...
ANTICIPATORY BREACH BY SELF-DISABLEMENT
AnNTICIPATORY BREACH APPLICABLE BVEN TF THE INNOCENT ParTy Has
ALREADY PERFORMED FuriLy
No Ricar 10 InsisT on THE OTHER ParTY’S REASSURANCE THAT
PerRFORMANCE WiLL Occur
VI
VII. DAMAGES FOR ANTICIPATORY BREACH
VIIL.Can THERE BE AN ACTIONABLE ANTICIPATORY BREACH WITHOUT
TerMINATION OF THE CONTRACT?
IX. Eviection Not 1o Accept AN ANTICIEATORY BREACH: WiITE &
Carter (1962)
X. Lw’s Unrtary THEORY OF ANTICIPATORY BREACH

8 REPUDIATION BY AcTUAL BREACH

I. Tue GeneraL CoNCEPT OF REPUDIATION ......
II.

IV. No Repupiarion WHERE Goop ReasonN Exists For TERMINATION BUT
THE WRONG REASON (0R No REAson) was OreereD (THE Boston
Deep SEA PrINCIPLE)
Repubpration BY UniusTiFiED CONTRACTUAL DEFAULT EVEN IF THIS
Occurs v Goop Farra

9  TermiNaTioN CLAUSES

I SUMMARY

II.  Express Rigut o Cancer. WitHouT BrEACH ..

IIT.  Express RiGHT To TERMINATE FOR BREACH

IV. CrLAUSES PErRMITTING TERMINATION EOR “MATERIAL BREACH
V. Impriep CANCELLATION RiGHTS




10

11

12

13

14

CONTENTS

Common Law RicHT TO TERMINATE FOR BREACH OF CONDITION

I.  OverviEw oF TERMINATION FOR BREACH OF PrROMISSORY TERMS

II.  WHEN 15 A TERM A (PrOMISSORY) “CONDITION”? .ottt
1II. Starutory CoNTROL OF OVER-TECHNICAL REJECTION OF GOODS BY
COMMERCIAL BUYERS ©.1vcvviiiioiiiieeciiiiiieireeise e ssesnssaessesssisnssssssansns 10-091
IV. TIME STIPULATIONS IN GENERAL ....uicvivieiiiniseeiieiosessiommsnemssssesenesseosenes 10-102
V.  ReLEF AGansT FORFEITURE OF PROPRIETARY OR POSSESSORY
INTEREEIS v oo svasianavy soasevisivst o s ssiiu i s iy avoseny ovos sl iRpasia uasbizis 10-103
VI. Tue Mmicarion DoctriNE’s INDIRECT RESTRICTION ON TERMINATION
FOR RENUNCIATION OR REPUDIATION ..vviiiveviaiiiieiisiessesiescsiresianiessins 10-109

TmME STIPULATIONS

I “TiME OF THE ESSENCE": A SUMMARY ...occoviiiiiiiiiiiioiiniesinneeinverecssnnes 11-001
II.  Detaiep ExAMINATION OF TIME STIPULATIONS ... .. 11-011
III. NoTIFICATION OF LATENESS: THE FINAL ANALYSIS .vvvveeeeeviareeiirieisnens 11-048
INNOMINATE OR INTERMEDIATE TERMS: “WAIT AND SEE” BECAUSE “IT
Arr DePENDS”

1. Recocnrrion oF THE INTERMEDRIATE TERM 1N THE HonakonG Fir CASE

(1902) ettt ettt aeeneas 12-001
II.  CriTERIA FOR IDENTIFYING INTERMEDIATE TERMS 11ivveievereiinesiieieraeens 12-004
IIT.  Doks s BReacH oF THE INTERMEDIATE TERM ENTITLE THE

INNOCENT PARTY TO TERMINATE .cvicivasursisseisssisasesonsassineisssnrasnsasannss 12-008
IV. SaLE oF Goops TRANSACTIONS AND INTERMEDIATE TERMS .......ccveeunn. 12-021
V. Tue Pros anp Cons OF THE INTERMEDIATE TERM ...oveeevvceniivinnns .. 12-025
IV. Was taE Honckong DEcisioN THE ReE-INVENTION OF THE WHEEL? ..... 12-027
VII. Recepmion oF THE INTERMEDIATE TERM IN AUSTRALIA AND NEW

ZIEALAND ..eooiiiaieesisseiesttteemse s et e ees s semeaessastesete e sessseeinneeseseeeeens 12-030
ThE NATURE OF TERMINATION FOR BREACH
I, TERMINOLOGY cvuteiieiiiiieiiiieieisirsseressnsessessassnssssssssesesssesesessssnsnansnsnsn 13-001
II.  AnALYTICAL PARALLEL wiTH THE PROSPECTIVE FORM OF DISCHARGE

FOR FRUSTRATION ievieseeesssssessarsinsonsisssmmessnsnansnses smsnsassssssssssssnsnsnsssn 13-008
II. PrincreLes oF EurorEAN CoNtRACT Law anp UNIDROIT s

PrincPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ..oivveeeienans 13-009
IV. ConsequencEs oF TERMINATION OR DISCHARGE FOR BREACH IN

NS L oo s s e o i s et S e S 13-010
THE Process oF TERMINATION FOR BREACH
I INNOCENT PAREY SABHOIGH v osorisivvirs i ssiaiassvs svdsiisss e s oh b drsiiaains 14-001
1.  BINDING NATURE OF THE BLECTION .oiiiiiiiiiiiei i vevs s ssaie s 14-017
III. “INo THIRD CHOICE™ ©..iiiiiiieiiiieieeie et eiae st enie e s 14-028
IV. INNOCENT PARTY’S PAUSE FOR THOUGHT ..oveviieiieeeie e eeeeee e 14-037
V. Guwry Parry NoTFED 0r BECOMING AWARE OF INNOCENT PARTY S

BEiEEioN DEEEEN sl s e e 14-044
VI InnocenT Party Warving RicaT TO TERMINATE OR Losing RicHT

BECAUBE OF ESTOPPEL s sesa s s vesss i sl esssiis s s 14-064

VII. InnocenT ParTY Losmng RiGHT To TERMINATE BECAUSE OF EstoppEL .. 14-067

[xi]




CONTENTS

VIIIL.NEw OPPORTUNITY TO TERMINATE ©evivvireeeeeeeeteeeee e oo s s s seeesnseessenins 14-074

15  Tue EnTre OBLIGATION RULE

O . 1 15-001
II.  THE PATTERN OF THE CASES evruveeieierirressierereserssnsssssssssssssesssssessesenns 15-013
HOI. Cases WHERE THE PErrorRMING PARTY wWas HELD TO BE BENTITLED TO
THE AGREED SUM ..eonviiiiieiiiiorieie it eeeeeee e ee e 15-017
IV. SusstantiaL PERFORMANCE: CaSES WHERE THE PERFORMING ParTY
was HELD NOT T0 BE ENTITLED TO THE AGREED SUM .ooovoovevenn.. 15-029
Voo ARSI vy oty sahens e s dessvsnassss sl s SoMe T T et ans 15-044
PART III FRUSTRATION: DISCHARGE BY IMPOSSIBILITY, ILLEGAILITY
OR FRUSTRATION
16  THEORY
I NATURE AND LEGAL BASIS ©.iovvrvivicerercieieeeceeeeeeee e e eeenesenssrens 16-001
IT.  RISKATLOCRETON: wicrs isuvesasiisrssss seonss b ies siiissss i iriias s mesmmsenesmssases 16-012
1. “SELE-INDUCEMENT” PRECLUDES FRUSTATION ©.evvvveeteeereresresesesesisinss 16-022
IV. FORCE MATEURE CLAUSES .oe.eviioieiiieiesiesesesesssserssineseesessessssesseesoens 16-044
V. EcONOMIC CONSIDERATIONS ....vievereiesertesesessseeeeeseaseeeeessossesesssssssssnes 16-066
17 Cases or CoNTRACT FRGSTRAT]ON
I INTRODUCTION .oeoeeeieieeeiieioresseets et eeteeteteeeeeeeeeene e seeseeeeseeens e eeeare s 17-001
II. LEeGAL IMPOSSIBILITY: SUPERVENING ILLEGALITY vevrereeeremseereresseserenns 17-013
I, PHYSICAL IMPOSSIBILITY ..vviceevireerressssesseesenssesssesnsssssasssssnsssssssesssss oo 17-016
IV, FPrusTRATINGIDBELAT o s s s s soves o0 i bennn 17-059
Delay and the commercial purpose ........c.cccccoeeeeovereconeee i, 17-070
V.  FRUSTRATION OF THE VENTURE: PERFORMANCE NOT “POINTLESS™ ........ 17-072
VI LONG-TERM CONTRACTS .eveeeeieeieeeeieseeseeneeeees et e e 17-085
18 Tue Errect oF FRUSTRATION
L OVERVIEW ottt e e 18-001
II.  MoNEY Paip or Money OWING PRIOR TO FRUSTRATION ...veveeveveeennnn, 18-008
T0. Services PerrorMED 0R Goobs DELIVERED Prior To FrUsTRATION ... 18-019
#PART IV REMEDIES
19  Cranpas v DesT
L THE NATURE GF DEBT ..ot daemesmsseoseranmasssasssnsstssessesssmmsssssserns 19-001
II.  THE RIGHT TO SUE FOR A DEBT ...veviiveeieeeeeeeeeeeeeeeee e eee s ens e 19-006
IIT. DeBT 0r DAMAGES: BORDERLINE CASES ..eovioeiieroee oo 19-025
IV. LiMITS TO THE ACTION OF DEBT .ovovevivriesoeeee e 19-034
20 Damaces For Breach oF CoNTRACT—INTRODUCTION
L DEFINITIONS titeiteitiiite ettt e e e see e et 20-001
II.  Tue Anvs oF DAMAGES FOR BREACH OF CONTRACT vvvoveeeeeseeeeeiesia 20-019
IIT.  DamacEs For BREACH: THE MEASURES OF AWARD ..veeveeee oo 20-034
21  Damaces: Fivancaial Loss

L.

DT RNIERAL: savenumnsronesvscosimss e i s e A S SR S A i 21-001

[xii]




r
!

22

23

25

26

CONTENTS

II. Tur Basic MEASURE oF RECOVERY: REPLICATING THE CLAIMANT’S

NET PosITION AS TF CONTRACT PERFORMED ...vuciciiieieciinisasinneiesnnns 21-007
III. Ways oF ExprressinGg THE Loss Resurting From NoN-PERFORMANCE:

Tue ConcerTs oF ExpectarioN, RELIANCE AND CONSEQUENTIAL

DIAMAGE cooviie ittt a e nan e ee b e e snneaen 21-038
IV. Wavs oF ExpressinG THE Loss RESuLTiNG From NoN-PERFORMANCE:
“CosT oF CURE” OR BALANCE-SHEET CALCULATION? ...ocovvivinennnnn. 21-064

V.  Wayrs oF ExpressinG THE Loss Resurring From NoN-PERFORMANCE:
ConTrACTS GIvING THE BREACHING PARTY A CHoIcE As To How TO

PRI oo s i o A o s S N W e 21-075
VI. FmvanciaL Loss: QUESTIONS OF TIMING veevreririinerieeeiiseeiesiienee s 21-084
VII. Tue Use o WhicH THE CLAIMANT PUTS DAMAGES ...oocoevvveeeee e 21-103
VIII. TuE DerFmviTION OF “L0ss”: SoME PROBLEMATICAL CASES ..oeovvvrvveenes 21-106

Damaces: Non-Pecuniary Loss

I.  THE GENERAL RULE: NO RECOVERY .iiiiieiiieiiiiiiiiiiii e cessisresies s ssisanes 22-002
II. Tue ExcepTIONS TO THE GENERAL RULE ...ccoooviiiriiieriineeeeeeieieeeeeeeens 22-008

DaMAGES: REMOTENESS OF Loss

I.  RemoTenEss: THE RULE IN HADLEY V BAXENDALE ..oovviviveiiiiiiineeeienen. 23-001
II.  Habiey v BaxenpaLE—THE FirsT “Live” (CONTEMPLATION OF

PERSENEIGENEREEIN cominamiiams diss s in s sn s iy 23-017
III. HapLey v Baxenpate—THE “SeEcoNDp Live™: Loss IN THE

CONTEMPERTION OF THE PARTIES: covionietoveesvivins sovess svauas svs sivvasvi s 23-031
IV. HabpLEy v BaxENDALE: THE RELATION BETWEEN THE Two LimBs ...... 23-042
V. HabpLEY v BaxenpaLe: THE MEANING OF Loss IN THE PARTIES”

CONTEMPLATION .\ .vvvevsevsesesereseeeeimeeeessesssnsessssannnnnssssessnssssssessmsnses 23-047
VI. A SpeciaL CASE: INTEREST AND LATE PAYMENT OF MONEY ..cocevveneeee. 23-053
VII. DeLiBERATE BREACHES AND L08S DELIBERATELY CAUSED ..cvvvvevieiinnns 23-054

Damaces: Cauvsarion, Mimigarion Anp THE CONDUCT OF THE
CLAIMANT

Lo CRUBRITON soviureivtvmsc o s o s i misshoessans sssnd 24-002
II.  Tue Conpuct oF THE CLAIMANT; AvoiDABLE Loss aND THE Duty TO
MITIGATE comvims i O S T PO 24-044
II. Tue Favtr oF THE CLAMANT; CONTRIBUTORY NEGLIGENCE AND
DAMAGES FOR BREACH OF CONTRACT .vvviviverineesrersisisissssssssarmrseesvon 24-077

Damaces: AGreep Davaces aND OTHER REMEDIES FOR BREACH

T Liotinaies DAVAGES CLATEES: misis sy s s 25-001

II.  THE DOCTRINE OF PENALTIES ..iciciiiiriiriiniisinsissieiisssrasasssaresssssessisanns 25-004
L. Rerme AGAINST HORERITURE svuwmsmm s ioo ki esiie s o 25-064
IV. Tue ConsuMER RIGHTS ACT 2015 oo 25-071
V. Ceeprr anp Hire Purcnase: T Consumer Creprr Act 1974 ... 25-072

V-I. InsoLvENCY Law AND THE “RULE AGAINST DEPRIVATION" ..ovvieiiiiiannenn, 25-073

DamacEs: GAIN-BASED AWARDS

I.  THE GENERAL PRINCIPLE ..ocvciiivicviecsriiiissiesiiesssrecssseesssreessnsnsasssnns 26-001




CoNTENTS

II.  QuavtFicaTioNs TO THE GENERAL RULE

SeectFic RELIEF: THE GRANT OF SpECIFIC PERFORMANCE

L
1.
I11.
IV.
V.
VI THE COURT'S DISCRETION iiuiieciimiisioisemsiossasesasssnreessanmessssssnssasasasns 27-018
VII. GeneraL EQuitABLE BARS TO SPECIFIC PERFORMANCE
VIIL SeeciFic PERFORMANCE AND THE INSOLVENT DEFENDANT
IX. PARTICULAR APPLICATIONS OF SPECIFIC PERFORMANCE; SPECIFIC
PerrorMaNce CouprLep witH MoONEY PAYMENTS

1L

1I.

1. Manparory InjuncTIONs To ENForRCE CONTRACTUAL OBLIGATIONS ... 28-021
IV. MANDATORY RESTORATIVE INJUNCTIONS +ooveeeeeeeeeeeeneeesceeeeeeeeseeessennens 28-024
V. INTUNCTIONS AND INDIRECT SPECIFIC PERFORMANCE .evoveeeeereeeeaennn, 28-027
VI. INJUNCTIONS AND THE INSOLVENT DEFENDANT

Index




