KX

Table of Contents

About the Taxation Institute of Hong Kong ........ccoecveeeveeieveee, iii
About the Certified Tax Adviser (CTA) Qualifying Examination ........ iv
ADOUL WOItErs KIUWET ......oeoiniiieeieceeectie e e v
Pt ota T G T- W T g o S ———————————— T vi
About the Editorial Board...............c.ooceeeiieiiiiieeeeeee s seeeeanen vii
ol (=T« SO iX
Syllabus of Paper 3 — International Tax.........ccccooveeeoeeeecoeeeeeeenn . Xi
Table of Abbreviations ..............ovviveiiiieieeieecee e e s s Xviii
Chapter 1 Introduction to International Taxation..........cov....... 1
Chapter 2 Right of a Jurisdiction.fe npose Tax .....ccccceevernrans 4
Why Do Governments Impose Taxes? ....oovveeeeeeeeeeeeeeeeen, 2-1000
AN OVEIVIBW ..ot (0t tteeeeeeeeeeeeee e e e e enenn e 12-1100
Economic Growth ........ N f2-1200
Capital EXpenditure ... 50 ..o veeceeeeeeeeeeeeeee e e e f2-1300
Current ExpenditUre. . ..o, 112-1400
Inflation Managermant ...........cccocecviiciciice e eenns 12-1500
Elimination o Flarmful Tax Practices .........c.ecvveevevreeno... f12-1600
Protectioniomi....c.cee e 92-1700
BehaviaurModification .........ccoceeieeceeceiineieeee e 72-1800
Combinations of the Above.............cooeeeeeveeeieieeeean f12-1900
TYPES Of TAXES .. cciiecieiireiieesee s sessreresnesresseseseemeeseressssessarsens f12-2000
Tax Policy Formulation ............cccecviiie oo 112-3000
ConSUALION. ...t 112-4000
GAZEHING ... 12-5000
Implementation by Legislation.........cc.ooeeeveeeeiverseeeeeseeneen f12-6000
Chapter 3 Basis of TaXatioN.......ccceecererersrreseesscssenessessessresessses 25
Residence Based Taxation...............ccooveeeeeeeeeeeeeeeeeee o, 3-1000
BaSIC PHNCIPIOS w:vummsmumsissn o sissimmensesnenmommmasmmmr somes 13-1100

© 2019 The Taxation Institute of Hong Kong

IERRREAEREEEEERERRRRRRRRRRRRRRRRRERRRERRRR 00000t RE



|

WIJ""“TH T I T T T T T T T T T T T T T T T T T T T T T T T T I T T T T T T T s T T T T I T T T T I I T Iy

Table of Contents -

(07010 o] r=11[o] 0 = J OSSP 13-1200
Place of Incorporation...........ccccccoviieeiiivrieeieeee e, 13-1210
Place Where Management and Control is

EMOPCISOI . o v mvrossi sy v VT SRS 3-1220
Tiebreaker. ... 3-1230

INAIVIAUAIS........oiiiiiiiee e 13-1300
Home Ownership / Availability of Accommodation..... §3-1310
Family Location........cc.cceeeeeecineene e e 13-1320
Financial Interests...........ccooccveveiee i, 113-1330
TTBIIPBBKET v suevsremsis i aim srmssiass e s S Bae s 13-1340

L T 113-1400

Pttt iR .o s s vmasmassas s s 13-1500

Other Hybrid Vehicles..........coccccviiiiiiiiiininnnns, K D 113-1600

Source Based Taxation.........c.ccceveevveeveeeeeeeerevice S f13-2000

Basic PrinCiples ........cocveeeeiveeeeeiieee i D ST 13-2100

CAast LaW. i iemsrvissssmmmemmmmsesisnr g Batesnsnesssss apasanssans 13-2200
Commissioner of Inland Reventie-v Hang Seng

Bank Lid (1990) 1 HKREY90-044 ....................... 13-2210
Commissioner of Inland Feyvenue v HK-TVB
International Ltd (1922) 1 HKRC §90-064 ........... 113-2220

ING Baring Securities (Hong Kong) Ltd v
Commissioncrof Infand Revente

(2007) HKRE 90-195....coviiiiiee e, 113-2230
Implications of Case LaW......ccoeeeeeivveiieiiiiiiiee e 13-2240
Position of tria Hong Kong Inland Revenue
Depariment ... 93-2300
Chapter 4 Typical Rules for Determining the
Source of INCOME .....ccoccmeririecrerererrr st nanees 52
Trading INCOME......ccciviiiieiiee ettt 914-0500
Manufacturing INncome .........ccooeiiiiiiiiicece e 114-1000
Independent Service INCOME...........coooiviieiieieiiiereieeeeeaneaes 14-2000
Rental INCOME ....cooiiiiiii e 4-3000
Capital GaiNS .....ocoee e 14-4000
Yo 1= o Lo =R 14-5000

International Tax Law and Practice




xxii Table of Contents

ROYAITIES .o e 4-6000
L1 1 e f4-7000
Emvployrmetit [NCOMIE, o smsssmmsnssmseup v s 14-8000
Statutory Defintions: ccuamnmmmme s s i 4-9000

Chapter 5 Common Methods for Taxing Different

Types of INCOME....airirimrerrcrriares st sssrn s n e 67
At Source, by Way of Withholding ..............ccoovvveeiiiiineiiniinns f15-1000
PABEBBETTIEINL.. .o i i 4 1350 S AR e S R 15-2000
Self ASSeSSMENE. i el Nt s sz 5-3000
FLigizie [ B £ 571 NRSR——_. ¥ MESS—— . f15-4000
Chapter 6 Double Taxation Relief. ./ .. 5. ncnnieennnnnnenannnnes 72
Difference between Economic and [nternational
Double Taxation ........coooeeee e 16-1000
Meaning of Economic Dedisie Taxation and
HOwW It OCOUES oD 155 i sisieis sssssvumssivais peisimioisssis 6-1100
lllustrations of Econatitic Double Taxation...........coceveieee 16-1200
Meaning of International or Juridical Double
Taxation antd How It OCCUrS......ccocovveviiveeeeeniiirne 6-1300
lllustrations of international or Juridical
DorL!le Taxation ......ocv e e 116-1400
Methods of Double Taxation Relief............ccccciiiiiiieiiiiiienen. 16-2000
Deduction of Overseas Taxes Paid as an Expense......... f6-2100
Exemption or Exclusion of Income Taxed in
Other JurisdictionS ..........oooivviiiiee e 116-2200
Foreign Tax Credit ........ccccce e vcinnieeer e 16-2300
Typical Calculation of Each Method ..........cccccoeeiiiiiiicnn. 16-2400
Double Taxation Relief Computational Issues.........ccceceveeee. {6-3000
Variations of Double Taxation Relief Methods ................. 16-3100
Characterization of Foreign Sourced Income................... 16-3200
Timing of Foreign Tax Payments .........cccccvvvveevvicrnnininins 96-3300

© 2019 The Taxation Institute of Hong Kong

i biidiiaiaiaainaiaiiiiiiabninaianaisntnsanbasnsninnnti



Table of Contents o

Computations of Foreign Sourced Income and

Attributable Foreign Taxes.........cocevieeeieeeieeiieeee, 16-4000
Specific Computational Issues .............cccoceoeiiiieiicnicieniee, 16-5000
' MiXEr COMPANIES........ooiieieieeiis it ees e e e ees e 16-5100
] Creditable TAXES ... vumuiaawansisin s asssmsssimessic 116-5200
H Exemption with Progression ..........ccccocovevviveviieieeseeesesnnns fI6-5300
', Carry Forward / Carry Back of Excess Credifs................ 116-5400
Relief for Underlying Taxes under the Credit Method....... {l6-5500
Difference and Interaction between Unilateral and
Bilateral Relief ......c.cocmmiiinmamie e seeesesseesssersssssass 16-6000
727 G o2 | 1 (R ———— I {i6-7000
Chapter 7 Role of the OECD in Internationai faxation......... 108
| AN OVEIVIEW ....cciiiiiiiiiereessieee s e ssee e e e e et e ae s f17-1000
Base Erosion and Profit Shifting (BEPSY o ..ccovvieveiiiieeeees 7-2000
What is BEPS? ........cooovevveeec \ ST 7-2100
The BEPS Project.......cccoov i pml) i cee oo ne e 17-2200
Responses of the PRC andieng Kong to BEPS ........... 17-2300
I
I
| Chapter 8 Introductior-io Double Tax Agreements............... 121
Legal Nature and Effeel. ..o 18-1000
ObJeCtiVES Of D TAS )t ettt e nee s f18-2000
.‘ Model DTAs" < Liifference between OECD and
| UN APProaches .......cccccviiiiiiicece e ce s 18-3000
‘ Revision and Termination of DTAs — Protocols .......ccccece...... 16-4000
iniferaction with Domestic Tax Laws ... s sramrsiassos 18-5000
Comparative Legal Status .........ccooocveevvnines e {18-5100
Taxes COVEIEA.........ovviiiiieiiieiieee et 18-5200
Non-imposition of Tax under DTAS .......ccoooveeevieccece. 18-5300
Treaty OVEIMIE .. ... e 118-5400
Interpretation and Sources of Definitions ..............c.ccccccoe..... /6-6000
Vienna Convention on the Law of Treaties...................... 18-6100
Commentaries on the OECD Model Convention............. 118-6200
International Tax Law and Practice

ml#“lll R REERRRRRRRRRRRRRRRRRRRRRRRRRRRRE: 3230309090 TS ssss s s RS RS



Xxiv Table of Contents

Articles 3 and 25 of the OECD Model Convention .......... 18-6300
Interpretation Notes or Circulars Issued by
Tax AUThOFEIES ... 918-6400
Chapter 9 Principal Articles of the OECD Model DTA .......... 137
Coverage NG BCOPE . s wrwsmsrivier s e s 92-1000
Business Profits and Permanent Establishments.................. 19-2000
Concept of a Permanent Establishment .......................... 19-2100
Permanent Establishment Exceptions and
Artificial Avoidance of Permanent Establishments..... 9-2200
Agency Permanent Establishments.........cc.ccccooeiiiiiiiinnnen 119-2300
Attribution of Business Profits to Permanent
Establishments ......ccccminmiininiel 0 ). ASEE— 119-2400
Employment and Personal Services INCCM&........cvvveviievinnnnn. f19-3000
Personal Services.......cooovveveeviengmn D 2 19-3100
Employment INCOME ..ot e ee e f1S-3200
Factors Indicating an Emplo¢rient Relationship ............. 19-3300
Immovable Property .......... O e 9-4000
InVESIMENE INCOME coormadt Dy 5 s v 9-5000
Chivitiend [NEaiTeg . nsmmmwms s o 119-5100
INtErest INCOME .t it e 119-5200
Royalty INCOME ..o e f19-5300
(0= o)) r= | R - 119-5400
Oher INCOME ... 19-6000
w1 L L — f19-7000
Reselution o DiSpUutes. .o 19-8000
Exchange of Information and Administrative Assistance....... 919-9000

Chapter 10 Treaty Shopping and Counter-Measures

of a Taxing Jurisdiction........cccccviecciciiimi e 179
What is Treaty Shopping? .....ccccooiieieiiiciiiececeeieeeeeeeeeeeeeee 10-1000
Domestic Anti-Tax Avoidance Measures ............cccoceeeevinee. f110-2000
Treaty Anti-Tax Avoidance Measures .......ccccvceeievececvinnnes 910-3000

© 2019 The Taxation Institute of Hong Kong

h"ﬁﬁn”””IUIIHTI""_ITFTTHHHT_]




Table of Contents XXV

Tax RESIAENCE oo f110-3100
Beneficial OWnership......ccccovecveicoiiiicecceeecceeeea e f110-3200
Entitiement to Benefits / Limitations on Benefits ........... f10-3300

Chapter 11 Double Tax Agreements Entered into

by Hong Kong and the PRC.................ccoiininccnvsninines 199
PERE DN ETVICW, cosovarsvms samssmimms ot s e e S s s 111-1000
The Hong Kong — Mainland China Double

Tax Arrangement ... 111-2000
Chapter 12 Transfer Pricing ........ccocecvserrvcsmennsrsnmnniecnnisnnsncennn. 228
Objectives of Transfer Pricing Provisions................&0 .. 1112-0500
Associated Enterprises.........cccivvvvvenicicvancnnees e Gogtensesnnnes f112-1000
The “Arm’s Length” PrinCiple ... s i O \Kssesaesessscisin {12-2000

Definition of the “Arm’s Length” Pringigle ........ccovvee. 12-2100

Reasons for Transfer Pricing PoliGies . ...ccccccooeveriiianns f12-2200

Comparability ANalYSIS .......... e 912-2300
Common Methods of Determining*Arm’s Length Pricing..... §12-3000

Comparable Uncontrolled Price Method...........cccveennnn.. 112-3100

Resale Price Method s ..o 112-3200

CostPlus Methogd SN svmmasmimmon ssrsmmin e 112-3300

Transactional Net'Margin Method..........cccccecvviiniennenn. 112-3400

Profit Split Method ......ccooviiieiicieeeeee e, 112-3500
An Alternative.to the Arm’s Length Standard....................... 12-4000
Role of the OECD Guidelines in Transfer Pricing................ 112-5000
Interaction between Domestic Transfer Pricing

Provisions antd DTAS .c.csisssseisisisissssssscssiims s 1112-6000
Advance Pricing Agreements ........c.cccccvriniiniinienecisneeneen f112-7000
Cost Sharing Agreements / Cost Contribution

AGreBIMENTS ...t 1112-8000
Determination of Income of a Branch or Permanent

Establishment ..........cocooiiiiiiec e 1112-9000

International Tax Law and Practice

S8i100000 8RR R8s et RNt RRRtR R Rttt SRRt 8ot Rt tatRtl



xxvi Table of Contents

The Authorised OECD Approach .........ccccoovveeeeeeincnn 112-9100

The STAAPProach........cciveviiiiirer e 112-9200

THE IRD APEIOAGEH .. creoewemersesisssisiemssiiissimsimimissaimims 12-9300
Chapter 13 Thin Capitalization and

Earnings-Stripping Rules ... 299
Whatis “Thin Capitalizalion” ... cesssssnenmmsnssssanss soamssmesne 13-1000
Difference in Tax Treatment of Debt and

Equity FINANCING .....coovvvnivrirniieiniiiie e 113-2000
Objectives of Thin Capitalization and

Eamints-Strippilg ROlES. cw.v e e 1113-3000 i
Features of Provisions and Differences in

Approaches in Different Jurisdictions ... 113-4000

Applicable TaXpayers..i..usswsossusraadeoY Sorsmnmmmsmmeranssses 113-4100

Measurements of Debt and EQUItY st 913-4200 1

Methods of Determining Acceptaiie Levels of

Debt FINANGING.....seeeemees sl sresissnesabsvsiosasmmociormisess 113-4300

Consequences on Interest-Risallowance ...................... 13-4400
BEPS Action 4 — Limiting !nterest Deductions.........c........... 13-5000 |
Interest Deduction Restrictions on Hybrid Instruments ....... 113-6000 |
Chapter 14 Controlled Foreign Company (CFC) Rules........ 318 |
Objectives 910FC RUIES .....cvviiiieiiiiee e 114-1000
Dafintion Of "COMIII. .. v sussersassss sosses it i s sy vesss f114-2000
Ascertaining Jurisdictions Covered by CFC Rules.............. 1114-3000
Ascertaining Attributable Income ... 14-4000
Exemptions and Rationale for Such Exemptions ................ 114-5000
Taxpayers Covered by CFC RUleS ........ooovveviiiiiniiiien 114-6000
Methods of Providing Double Taxation Relief...................... 714-7000
Application of CFC Rules to Foreign Investment

Companies, Mutual Funds and Unit Trusts ................... 14-8000

© 2019 The Taxation Institute of Hong Kong

‘ "ﬂnnnnn rE 0 sassSSEESEEEAREESEEEEEEEEEEEEEEREEREEE R




tents

1100
)200
1300

299
000

000

000

000
100
200

300
400

000
000

318
000
000
000
000
000
000
000

000

ong

‘!”’!"]J'lill!‘ilil!'!‘!l!l]l!’l]’]]’i]’lllll .

Table of Contents XXVii

Chapter 15 Other ISSUes........cccccvvemrrvicieensere e s 343
Hybrid ENUHES ..oz cmmmmaiininessmsssns snonomss smmmase semnssamamnssssnsnss 1115-1000
Nature of Hybrid Entities and How They Arise ............... 115-1100
Tax Planning Opportunities Associated with
g1 cialn B =L - 115-1200
Digital ECONOMY ......coiiiiiiiiitiieeeciie e 1115-2000
Significant Tax Issues Associated with the
Digital ECONOMY ......c.cemvieeriieiieeeceee e 115-2100
The OECD Approach...........ccccoevueioniecveesiiee e e, 115-2200
BaCKEFOMNG cossscmsiniaiminmssiimismmmn s e s yesermmsmeingmnns 15-2210
Areas to be Addressed ............cococeeveciiieeeeee 115-2220
Latest Development.........ccccceceviiiecvcnio A 115-2230
Harmful Tax Practices.........cccevvivieeicvncncnc G0, 115-3000
BaCKGroUNG .....oooeiiiiiiiniecs e v i e e 115-3100
Definition of Harmful Tax Practices.(5% ..o ivvevvereeea.. 15-3200
TaX HaVENS ....coiciirererrrnnens N eeresommns srnnessnes sresesses 115-3210
Harmful Preferential Tax Kegimes ...........cccveveeenenn. 1115-3220
Requirement of Substantial Aclivities ............cccoveenn.... f115-3300
IP Regimes and the L2EMPE Concept.......cccceeun...... 115-3310
Non-IP Regimes A...5  c.oovieeiieceieeee e, 115-3320
Exchange of Inforniation on Tax Rulings ..........c.ccee....... {115-3400

Appendix 1:20317 OECD and UN Model Tax

Convedtions in Parallel Texts.......cccocuieeereiserssceeseseersenens 387
Appendix 2: List of BEPS ACHONS .......cccueeureeemieeeeeeseesnssessnssens 473
Appendix 3: Sample Past Paper Questions and

Suggested ANSWETS ......cccceceeereernrrrercreessessissessereessesssesensses 475
List of Further Reading ........cccceruverreereesessnnrnnisiessse s seeeesecsesnens 555
Tahle Of Cases .....cccimmasismsrssissisisainmisisiamaeasasmssnssnsssranrsennrans 557
L L RS OO — 559

International Tax Law and Practice



