TABLE OF CONTENTS

PAGE
Preface to the 5th edifion...............cccccciiiiiiiiiii i Vii
TABIE OF CASES .ottt XXVil
Table Of SEQIULES ...c.cviiiieiuiiiisinsesnasesisinsarsessnssssssssssnssesassssssasns seesasnssamnssasasnassass CXiX
Table of Staiutory INSIFUMIEIES . .....o.ccooivieeeeeeeeeee e e CXXiX
Table of Civil Procedure RUles .......c..cccccccovooveeeeeeeeieeeeeeeeeeeeeeeeeeea v Cxxxiii
Table of PHACEEE DIFECLIOTS i svitiiiiiissismnssisissonss siansessnmspssenssss pagusesssssszanes CXXXV
G o 8] T T T PSTTIT &, S\ CxxXxvil
Table:gf Neitionil LegiSlationconssnmmmmeirammimiin mi e o i siisiid CXXXIX
Tuble of European and International Conventions and Trecties ..................... cxli
Tuble of Europedn Legislation ....ccviiiiiiiiissss i gNSessisinssississassrssasss cxliii
PARA
1. MEDICAL NEGLIGENCE IN CONTEXT
1. MEDICAL ACCIDENTS AND CLATNIZDATA ..o isesieceseeneniene 1-007
(a) How many medical Injuri€s 0CCUI? .........occvevveeveiissiesensssnesenes 1-008
(b) How many claims are TheTe? .......voeeieiecceeeieereeie s sreene e 1-011
(c) How many claims ate'successful?.....oooooooiviieeiiiriice s 1-015
(d) The cost of ClaIfied et 1-016
(e) Delay and 1awyeis” COSES ..ovirrrrriiieieieeeeieeese e 1022
(f) The distributicn of claims......ccoevviieieiceceeee e 1-024
2 DERENSTVR NINDTCINE: oo s s N G s 1-025
3. No-FAULT COMPENSATION
() RAtonals .cuvmmmnmmmsanmnm s s 1-031
(b) Existing schemes
(1) New Zealihitd o wsnvimmmaisimsivimai it 1-035
(I1)  SWOEEH wvevamicrwssscotamin iimsss i o s s B oo i 1-042
(1if) LiSA—Brain-daminged babies oo, 1-045
(). THE UK socovivvsvavmsisn sinmssoswmssossiss o s e risivenisiaan s ok i 1-047
(c) Proposed no-fault schemes
(B REREPALASSHES s viswivivisusvsssis e st soas s s b AT 1-050
(1} SEOHBAT .. oo o s s s T 1-052
(iti) England—Birth infuries. ... ma s 1-059
(d) Accountability and no-fault............cccoovvivciiiiciiies i 1-063
(e) Defensive medicine and mo=fault ... cumive i 1-065
(f) Levels of compensation ........c.ccooiimviiiiiseiinmreis s 1-066

X1




xii CONTENTS CONTENTS xiii
(8) COBL .ot 1-067 4. DUTYTO THIRD PARTIES oo svatiissssossiaimsssivasissia st s s s 2-082
(h) Questions of PINCIPLE........cooeiiiiriiiieiiceeeeeee e 1-071 (a) Reports on the claimant for purposes other than
......................................... 2083
. MAKING AMENDS ..o 1076 (5. Repores fo privte urDO0eseomeeoeresron 2 084
(a) A composite p_ackage of reform?.......oveiiiiiiecccc i 1-082 (ii) Reports for “public” PUFDOSES .....coweereveevercrseriisnississinenne 2-092
®) LOW VA Clalms__.. """""""""""""""""""""""""""""""""""" 1-084 (1t1) TVIHESS IBMATE  aconinimssssnssiamsssssmsvissisiansssnssoass ssnsamspmparsons 2-108
(3) ggam_—dﬁmag]eld. DADIES. oot 1-086 0 I e 1517 o T - Y U O ———— 2-117
(d) e right to 1t1gate.: .................................................................. 1-089 (¢) The duty OWEA £O TESCUETS oo, 2-130
(e) Other re_commendauons ............................................................ 1-090 (d) Congenital disability
(@) COMCRSION ottt 1-094 (i) Common law duty to the unborn child...............c.cocoevenenne 2-133
5. NHS REDRESS (ii) Congenital Disabilities (Civil Liability) Act
(2) BOEIANA oo 1-095 L1976 cisvesssssssenessesmssosss st 2-133
(D) WALBS ..o 1-102 (iii) Wrongfil life...'........... ......................................................... 2-140
(e) Patients with infectious disease
6. HUMAN RIGHTS ...ooooeeeeeeeoeoeestie oo 1-108 (i) Claims against a doctor or hospital ..., 2-145
(ii) Claims against public health authorities for
2. THE BASIS OF LIABILITY negligence in dealing with an epidemic.................ccoovnnnn 2-154
L. CONTRACT ..ttt sttt 2-003 9 i)at.;gm’;medica] R A 7156
(2) Reasonable A ..o oo st eenanmes 2-012 3 e e e B S e 2157
(b) Express and implied warranties (&) P_sychlatlzlc patients L
() Supply of professional services 2016 (i) Certificates for the purpose of compulsory
(i) Supply o fgob B 2:021 admission to ROSPItal........c.ccccooviiiiiiinniiiniie s 2-161
(iti) Supply of bwmedzcalproductq """"""""""""""""""""""" > 092 (ii) Iry:my to third parties: ....................................................... 2-165
(iv) Supply of design ST 2_026 (h) Financial loss to third parties
(c) Misrepresenfation....................................................................::24)27 (t.). Neghgent FEPOTLS wrovvoimmmvsesssssss st 2:179
(i) Failed SteriliSatioNn...........cccoovmiininriniinisisnnsss e 2-180
B DT simrimnsiinssrnnmnnnren s owossm s e o A S A 2031 (ifi) Financial loss to parties providing services to the
DALIGHL cvvvvveesersonemsnreesnsesssssssssasssssnsssansesnsassessassats itosass ssossarasnonsns 2-183
3. DUTY TO THE PATIENT.....ccieiiiroreeeeneeeeeeees oo ees st ess e 2-036 (iv) Financial loss to the patient’s employer ....................... 2-185
(a) Scope of the dULY .....c.o.ceeieriiieeece e 2043
(b) PSYChIAtric DAL ...........eeeeeeoo oo 2047 5. PSYCHIATRIC HARM .........cococeeee s e 2-187
(€) FINancial 1088 v iiiiiiiiiimmereseeenssssmssnsssessssseseressssseene o Q-S40 (a) Psychiatric illness not emotional dl'strgss ................................. 2-188
(d) Wrongful conception and wrongful birth........................50 0 57-052 (b) Distinguish gradual onset of psychiatric harm from
(i) The healthy child ..........o..oooovvovereeesoooeoeoeo ST 2-054 “SUdden’” EVEIES .....oovvvvviinrnsrisnii 2-190
(i) The disabled child ..o 2061 (©) SHAdEBVENLE wovmmim wasmmmmm T m e s T 2-192
(1ii) How disabled must the child Be? oo 2065 (d) “Primaty’ VICHIS . wosmmmmsmie i s e, 2-196
(iv) The causal COMNECHION ... ......cocvvoveeseeeees oo 2066 (€) “Secondary™ VICHMS i s s simisasess 2-202
(v) The disabled MOther ............ccoeveoeoeeeeeeeeeeoe 2069 (i) The nature of the relationship between the claimant
(vi) Damages for loss of the right to limit the size of and the accident vicrim... .......................... R s 2-204
one’s family (OF QUEOROMY)..........c.occooeemereesreesoeoeeoeooo 2-072 (ii) The proximity of the claimant to the accident or its
(Vi) The position of the FAtREr .........cccoceeoooeeeeeeooeoeeos 2075 Vo7 0ol [ g it P 2-205
fviii). A contractual Claim? ... 2-078 (iii) The means by which the claimant perceived the
(ix) Non-NHS defendants ...................., A 2-079 events or received the Information..........oomvievioninnin 2-207
() HUMGN RIGHLS ..o oo 2-081 (iv) The manner in which the psychiatric illness was
' P —— 2-208
(0 Human Baghts ..o s osesm smassssmssessesasmons 2-209

T Te)0 5o RN E PRSP SRR — 2-210




Xiv

CONTENTS

(h) Psychiatric harm in the context of medical

NEEIIZENCE .ottt 2-211
(i) Parents in the delivery FOOm ..........cocovoveeeeoooo 2-212
(ii) The relatives of patients in other contexts ... 2-217
(iti) Communicating bad Rews ..................cocoocovcovoo . 2-228
(iv) Communicating (accurate) bad news where the

defendant is responsible for the event itself............... 2-231
(v) Deliberately misleading information......... T 2-244
(vi) Post-mortems and retained organs 27247

DuTy OWED BY THIRD PARTIES TO PREVENT HARM By
Doctor 2-255

THE BASIC PRINCIPLE ........ccooommurrieeseeeeeesee oo, 3-004
(a) The reasonable doctor...........cooomrrooo 3-006
(b) What is reasonable care?...........ooooooo 3-012
(c) Errors ofJudgment .... 3-015
COMMON PROFESSIONAL PRACTICE .......o.ooovooeeeeoosoeooo 3-019
(2) Complying with professional practice.....................................“3-021
(i) The BONthO 1eSt........oooeeoeosesooooo 3034
(ii) Applying Bolitho to rejeci common practice ................... 3-037
(iti) The judges role in determining whether expert
opinion is “logical”............ccceevvveeeeeeeeeeeseesee 3-040
(iv) When is evidence of common practice relevants.......... 3-042
(v) What evidence cOURtS? .............c.....coooeeeeeomrsoemrorooo. 3-044
(vi) How many experts? 3‘045
(vii) The limits of complying with professional
PPROIICR cowoninnvons sissintaiisssss S 5545 T s e st et e 3-045
(b) Departing from professional practice..............cooooo.... 3-048
(c) Codes of practice L055

(d) When the Bolam test does not apply
(i) When the dispute between expert witnesses
_ concerns a question 5 3-058
(ii) Where no special skill is required in determining

whether there has been negligence ..., 3-061
EXPERIMENTAL OR NOVEL TECHNIQUES ..........oooooooooooooooee 3-064
KEEPING UP TO DATE ..o.cooviv oo 3-074

CONTENTS XV
8. INEXPERIENCE
(a) Theanexperienced dOCION cuwmmmmssmmisrsessninsmsrmsongeesancasarsrs g 3-107
(5) The: hospital ABHOTIHES wviiwasisimiesmimrmssesmmsmomsmioarisnsssaz e s 3-120
0. ALTERNATIVE MEDICAL PRACTICE ......ccomvinviiiiainnennininsnsinesicseninenens 3-126
T0; STATTITE. ,.oeoomssaossstesspmrasesnsnsine i SLEiES B G bae s g s ot v sivvess s 3-127
(a) The Compensation Act 2006 .........coevieiiniiniiimmnniiii 3-130
(b) The Social Action, Responsibility and Heroism Act
o T e s 3-131
11. POLICY AND DEFENSIVE MEDICINE .......cccomimimmmmnimnnniiecrnaenennss 3-134
12. PROOF OF BREACH
(2) Burden Of Proof .o mmsimmsmsissmassesmmesmomsnsassss s 3-147
(b) Res Ipsa: IOqUITUT i sroissaisnessmmsssnmmsmynsnsznagossessornsas systar 3-151
(i) When does res ipsa loquitur apply?..........cccoomnvnvniininns 3-153
(ii)\ Res ipsa loguitur in a medical COMIEXE...........ooonrnrnrincinns 3-158
(i) Defendant adduces evidence that rebuts the
inference of NEGUGENCE.........coviveireiirissnsinsrnnesnnns 3-168
(iv) Care in performing a procedure is not evidence of
skill in interpreting the Fesulls ........ooooceoieeiiceiesnie 3-169
(v) Effect of invoking res ipsa [0GQUITUF ..o 3-171
(c) Standard of Proof.........isrmem e 3177
(d) Expert evidence and the role of the court.......ocoooiiiiiiinc 3-183
4. STANDARD OF CARE—SPECIFIC INSTANCES
1. FAILURE TO ATTEND OR TREAT .....cccervermensnsnsesnsensarsssonsuessnssassssrasniss 4-004
2. ERRORS IN DIAGNOSIS ...eoreiiciniiitiisinsissnsinseneesnesssasie s sssasnsais e 4-010
(a) Failure to take a full medical hisStory ... 4-011
(D) Wrong dIagROSis ... c.couveeerrerenrermrreeisieesime e 4-022
(c) Failure to spot something “serious” ........cccocooiiiiiiiiniiniens 4-034
(d) Failure to revise initial diagnosis ... 4-035
(e) Failure to arrange for diagnostic tests..............cooiivnniins, 4-040
(f) Failure to consult or refer patient to a specialist .........c.c.coeene 4-045
() OVETIBEUINIE, erennr e om0 BSOSk o R S M s s 4-050
3. FAILURES OF ADVICE AND COMMUNICATION ....ccoiiininininiaeeeenen, 4-051
(a) Failure to warn about riSKS........ccoeiiiiinin e 4-052
(b) Failure to inform about €ITOTS .........ccomimmimimsermmiiniesesesisnnes 4-053
(c) Failure to give proper instructions to the patient................... 4-063
(d) The manner in which information is communicated to
{115 02 161 31 G 4-074
(e) Failures of communication with other health
PEOTESSIONALS st s sl 4-075
(£ Medico-1egal TEPOTES ..o misimmmrmsn s ssmsessesessrsssrases 4-089




xvi CONTENTS

4.  ERRORS IN TREATMENT

) OETiOnS o
(i) Burm :::: 4-105
(i) Retained surgical items #106
(1ii) Failed sterilisation 4~l 11
(1v) OBSIELTIC @FTOTS. .......coocueeiereierireeiee e 4-113
(b) Causing or failing to prevent infection ¢L124
(i) The Control of Substances Hazardous to Health .
Regulations ........co.occoceviiiiieeeiiiiececees e 4-129
(i) Post-operative infection and causation..............oo..... 4-131
(iti) Infection from transplantation and transfusions............. 4-132
(c) Miscalculating drug reactions............ccc....... e 4-137
() TOJECHONS .ot 4-143
(e) Failure to monitor treatment lllll 4-148
(f) Lack of resources4—151
5. MBNTAL HEALTH . ..oicoiaiieisosnmmsrersssrensteossssesnssessssessnsessonsassasess 4-164
{a) Failing to control the patient: self—harm4—165
(i) The known suicide rzsk4—167
(i) The undiagnosed suicide 718](#174
(iii) Suicide and human FIGhLS.....oooovovveeeeeeeoeeeeenn 4-183
(b) Failing to control the patient: harm to third parties................ 4-187
(¢) Negligent certification ... 4-189
(d) Procedural bars
(i) Acts done in good fuith or with reasonable care.......... 4-191
(i) Requivement for leave............c.co.ocoovoomovoroeseeeressoee 4-195
5. CAUSATION AND REMOTENESS OF DAMAGE
1. CAUSATION IN FacT
(2) The “BUt I 1St ...iuivimmraiaecssisivisisinnrssssnssenesesessnsesssmsasens 5-Q05
(i) Where causation depends on hypothetical human
ORI cvssiesiossssons s S R Y s s merms e g e ercad 5008
(ii) Weighing the effect of multiple hypothetical
L R T . . 5-015
(iii) Consider both limbs of the Bolitho causation
_ DO E st e e T ST T nms st e 5-016
(iv) Limits to the “BUut for” test.....ccecccovvooveeeeerreeeressesos, 5-019
() FLUrnan VIgRIS ETINE oo scsiivnmnanississsiiitiniommeeemnapanessnns 5021
(b) Proof of CAUSAHON......v.eceeeeeeooreoeooooosooosoeoooooooo 5-022
(i) Statistics and scientific standards ofproof.....,..............::::57025
(ii) A mathematical approach to discrete causes? ... 5-029
(L) Dy awin g TN ereRees e st c i st s s et 5-030
(iv) Improbable causes and legitimate inferences ..., 5-031
(v) Relevance of the Bolam test to proof of factual
Sl TR 11 S ——————— e —— o 5032

CONTENTS xvii
(c) Material contribution to the damage ... 5-033
(i) Apportioning causation—(1) defendant s
contribution kmown (divisible RArm) ..., 5-037
(ii) Apportioning causation—(2) defendant s
contribution unknown (divisible harin) ... 5-040
(iii) Apportioning causation—(3) discrete causal
BUBIIES: corsmmnessusnosssmsmnrn sanmempsssnsmsspes rsses s dbAE LS B AR R PR s 5-041
(iv) Material contribution to psychiatric harm ............ccoee.. 5-042
(d) Material contribution to the TISK..........cooiniiin, 5-046
(i) Fairchild v Glenhaven Funeral Services Lid..........c........ 5-050
(ii) The scope of Fairchild........cooooooiiiiciiiimiiniiis 5-035
(iii) Defendant’s negligence more than doubles existing
PO s ives s awmes smmmmmssensnnsmnms passsnensnssens SAEE SEVPYVE PG AR AR SoTaT T s 5-064
(iv) Distinguishing Wilsher and Fairchild ...........ccoovvvieiiens 5-068
(v) An evidential base ... 5071
(¢) Apportioning causation—material contribution to the
LSRR v cusssionsas egenpomammsganmasasresssesssah i SUEEEFHTER b va s o PO T o 5-072
() \Relationship of Barker v Corus to the Fatal
Accidents ACt 1976 ..voovereciiiiieiiiiissssess e 5077
(ii) Compensation Act 2003 8.3 oo 5-078
f) The “material contribution to damage” test in medical
CISCE ovrsossmnsnsssmrnsmnmsos srss sn et S I A EHE0AE A TSRy 4 S0 S TR T 5-081
(g) “Material contribution™ in other jurisdictions ... 5-091
(1) Lo08s OF @ ChAMCE ....ocivunrereisriasssmeiiss s 5-100
(i) Hotson v East Berkshire Area Health Authority............... 5-101
(I1) SEQLISTICS «.cecovvriiiinnseisiisissistsr s 5-103
(iii) Loss of a chance of financial benefit ... 5-106
(iv) Loss of a chance of a better medical
outcome—Gregg v SCOtt ..ot s 5-112
(v) Loss of a chance of a better medical outcome after
Gregg v SCOML .....cvvviieceiiirirnni s 5-121
(vi) Product liability and loss of chance.......covvveniiiiiinns 5-128
(vii) Recoverable losses in respect of missed diagnosis
OF COANCE s vicsiviisinsssivasssssassisesssiabsssnssiiivasissansnmnsesiessngsras 5-129
CAUSATION TN LAW ..ot 5-131
(2) Successive sufficient CAUSES ... 5-133
(b) INEETVENING ACES.....ciciiiiimmniaicias st 5-137
(i) Intervening acts of third Parties ... 5-140
(ii) Intervening act by the claimant...........coooiiiininnnnnss 5-154
(iii) Intervening act by the defendant ..., 5-166
REMOTENESS OF DAMAGE ..cvviimrriiene s 5-167
() Manner of the OCCUITENCE ...ovvurmereriiisiiainimiesinii i 5-169
(b) Type of DA ..ot 5-172
(c) Extent of the Harm . ..o 5-179
(d) The “eggshell skull” TUle.......ocovimiiiiinnis 5-181

(e) Claimant’s IMPECUILIOSILY .....ueurneemenrisrrisisisinnsiisinsmnsn s 5-192




XViii

CONTENTS

6. CONSENT TO TREATMENT

I,
2
3

L2 £ 1 L CR—————————— e e e PR 6-003
CONSENT AS A DEFENCE TO BATTERY .....coveveririiimiiceesesveennnn, 6-009
FORMS OF CONSENT
(2) Express or implied ..o 6-020
(b) CONSENE FOIMS .......vvocervvooeeeeeee e 6-021
(c) Advance statements—common law 6—026
(d) Advance decisions—Mental Capacity Act 2005.................... 6029
CONSENT MUST BE VALID .....c.coooiiiniiiniiiiinmesisstsseees e 6-032
(2) VOIUREALY COMSEN ...vvvreer oo 6033
(b) Capacity t0 CONSENt......ooovroveveorromooroeeooooooosooooooo 6037
(i) The test for capacity at common law6—038
(i) The test for capacity under the Mental Capacity Act
B T 6-045
(c) Information :
(i) Information in broad terms about the nature of the
PFOCEAUIE ..o 6058
(ii) Fraud and miSrepresSentation ...............ooeeoeivvoereeonon... 6063
(iii) Consent to a different procedure...............ccocouvemerennnn.., 6-072
ADULTS WHO LACK CAPACITY TO CONSENT TO
TREATMENT ...ttt 6-073
(a) Treatment under the Mental Health Act 19836$74
(i) Treaiment WithOUt CONSCNL............ovovoveveroooooooooooooooooooooo 6078
(i) Meaning of “treatment”.........................._._.....................::6—080
(i) Special rules for particular forms of treaiment ... 6087
(1V) EMEFZEMCIES .........coooevreeerees oot 6092
(V) GuardianSRip ..., 6023
(vi) The standard for reviewing compulsory treatment \
decisions and human Fighis...............ccccocooemeieosot .6-094
(b) Treatment of adult patients who lack capacity at
COTTUNON IAW ..ot 6-099
(c) Treatment under the Mental Capacity Act 2005 ..................... 6-110
(i) Court of Protection Gﬁl 11
(1)) Lasting power of GftOrney ...........coocoveoeeeeceeeeeeesrcsvesen.. 6-114
(iii) Lawfiul Care OF treqment ... 6-116
(iv) Depriving a patient ofh'berty........................................::”6-119
(v) The patient’s best interests ... 6-129
(d) Treatment under the court’s inherent jurisdiction after
the Mental Capacity Act 2005
(i) Vulnerable acitlts ..........oooeeiiioooiieeeeeseeeeeeeeeee 6-149
(i) Patients who are ineligible to be deprived of their
EUB BRI it 5 15 s v sinrped SEe 6-150

(e) Withdrawing or withholding treatment
(D) COMMON AW ....oriisiiiiitiinminnmnsnanss s smenssssssssonsnnssasntsssomemierss 6-152

CONTENTS xix
(ii) Mental Capacity Act 2005 ... 6-156
6. EMERGENCY (TEMPORARY INCAPACITY)
(2) COMMON 1AW ...coiiuirmeriaiei it 6-167
(b) Mental Capacity Act 2005 ... 6172
7. REFUSALS OF CONSENT woociioiicmniiniinsimssnnssssesosesssisssssssasssnnssesiossss 6173
(2) HUNZET SIIKES ctviviriemeniescsisssmrer s s 6-174
5 g 10113 SO ——— 6177
(¢) Religious OBJECHONS ..corvmiiiiriiriscis s 6-178
(d) Enforced Caesarean section
(i) Patients With CAPACILY «.oveeviiivierciiiiisnies 6-183
(ii) Patients who 1ack Capaeity ...t 6—-188
(€) SAMULOrY POWETS ..ovurviesitsrisesnisesees st 6-189
8. CHILDREN ....ooviverrrseseeesrrnsest it ssntnsssesbssstassisstarsmsssns it sisasss s s s assnasises 6-192
(a) Children With CaPaCILY ..ovvrivriaimici i 6—193
(b) The.effect of reaching “Gillick competence™............coouenenns 6202
(¢) ~Children lacking CapaCILy ......ocoveerereiiimsirirminmsmnsne st 6209
() S EMETZENCIES «...ceocecvrinrrasens bbb s 6223
7. (NFORMED CONSENT
1. THE DUTY OF DISCLOSURE
(2) INTOAUCHON .c....voeeanmreasies s 7-004
(b) The “prudent doctor” standard ... 7-007
(c) The “prudent patient” standard.........cocomminii 7-011
(i) Challenging Sidaway ... 7-012
(ii) Overturning SIAAWAY ...t 7-015
(iii) The correct test for disclosure of information about
BERIER s sen s s VRS o e S B Tt s 7-018
(V) EXCEDIIONS covvvrirviviniesiiniicisissssn st 7-021
(v) Applying the test to the facts of MoOnIgOMErY .......ovevvuviase 7-024
(d) The standard applied in other jurisdictions
(1) CORAAR oeveeeiiinciicmieieieree bbb 7-026
(1) AUSIFAIIA e 7-034
(ii) New Zealand...........ccoveeenimininniisiiisinmessn s 7-040
(10) TPQUARG oot 7-041
(e} What constitutes a material risk after Montgomery? ...cveeeene. 7-043
(i) The context Of the FiSk ..o, 7-044
(ii) The individual patient’s knowledge ... 7-058
(iii) The patient Who asks GUESTONS oo 7-063
(iv) Taking into account the patient’s
Tnowledge/understanding ... 7-069
(v) Changing standards of disclosure ... 7077
(vi) The evidential dispute between doctor and
DALEAT ....coiererictt et 7078
(vii) Codes Of PraCtiCe ........counviiinnnisss s 7-079




KX CONTENTS
2.  CAUSATION

(2) Battery and causation............cococcooovovoeieee e 7-081
(b) Causation in negligence....._.................................................::"7—083

(i) The "modified objective test” of .
. CaUSALON—CaNAAQ@c............coccviririeamarirreseerereeeeeeeeeee o, 7-084
(ii) The subjective test of CQUSALION ............oooverereerosr, 7-090

(iii) Patient warned of specific risk that materialised but

ROLAL QP VESES cissivisimsssiitssss s iaisins e seassmapmsaaesenene, 7-101
(1) The uncertain PEent, .oz, s it s mmmsssmmeene. 7-103

v Damages Jor “shock and anxiety” even if the
claimant would (hypothetically) have

PROCEEAEH? cinvicussvsiiimivsetes i s 4P s qnm s merenssmans, 7115
3. SPECIAL CASES
(2) ReSEArch .......ocoovivemeiiieicce e, 7-116
(i) Distinguish medical (reatment from research ---- 7-117
(i) Therapeutic reSearch ..........oomomooorroooooooooo 7-119
(iii) Non-therapeutic research 7’—129
(iv) Non-therapeutic research on adults who lack :
CAPACILY 1ottt 7-133
(v) Non-therapeutic research on minors who lack
_ CAPACTEY v 7-139
(vi) The Medicines for Human Use (Clinical Trials)
Regulations 2004

(¢) Omission to warn about risk of sterilisation failing
8. CONFIDENTIALITY
1. THE LEGAL DUTY TO RESPECT CONFIDENCES ......c..cooovuiimainensennens. 83-003
(a) Must there be a “detriment™? ........ococoeeoooeoeoooe) B 00;/'
(b) Confidentiality binds subsequent recipients of the
confidential information .....................coooeveoiioeree 5012
(c) Tnformation in the public domain.................. &> 8013
(d) Confidentiality after the patient’s death ....ocooooooovvvovevioiii 8-015
(€) Anonymised data . ............oooorooooooorroooooo 8018
2. MISUSE OF PRIVATE INFORMATION .........cocoovmumremnmommmooroei, 020
3 SCOPE OF THE DUTY OF CONFIDENCE—EXCEPTIONS TO THE
RULE .....oooimererenrieinn, s 8-030
(a) Consent by the patient .........cooccoooooveiiiioeeeieoseee ) 8-031
(b) Sharing information with others providing the patient’s
CAIE ...o.vov ettt bbbt s 8-032
(c) Medical EMErZENCY ....ccooovioeieriiiiieeeeeeeeeeees e eeee e 8-034
(d) Sharing information with the patient’s family .................... 8035
(8) CHIIATEN..........ooeoereeo oo 8-036
(f) Adults at risk of abuse or neglect.. ... . . 8 040

CONTENTS xxi
(g) Statutory ObHAtioNS ... oot 28041
(h) Clinical AU, ...cooervrseieeeeiieisiii s 8042
(i) Financial audit or administrative Purposes ... 8044
(j) Adverse incident TEPOTHNEG ...c.vvvvvmrmmirinmmiminsstrr s 8-046
(k) Medical research and epidemiOlogy .........ommmrmmiiicinciiniiiinns 8047
() Disclosure to a court or in connection with litigation ............. 8-051
(m) Disciphinary proceedings .......o.ocovirmimemicimmmsnsscneisiisissnninses 8-055
(n) Disclosure in the public interest: protecting third
PATHIES oouvuciemniaencessvatsitshasssssansianse i s s s s s s st st sesssdans 8059
(i) Potentially dangerous patients ... 8063
(ii) Potentially dangerous health professionals .................... 8-068
(iii) Disclosing genetic information ... 8-069
(iv) Limits to the public interest ... 8073
(v) Discretion oF QULY? ... 8080
DAMAGES
(a) Damages for breach of confidenCe.....ooovvriiiiiiiiinnns 8-081
(b) Tdamages for misuse of private information..........cceereiivernniinns 8085
(¢} Lamages for breach of the Data Protection Act 1998 ............. 8-089

LIABILITY OF HOSPITALS AND CONTRIBUTION

VICARTOUS LIABILITY ...ooviiuereeramasesisesnessesnnssstesssnsssssiasan s sssssness 9-004
(a) For whose acts is an employer 1e3ponsible? i 9-005
(i)  Hospital QUIROFITES ...oovuvvviiearcncicinncss s 9-008
(i1} General PracCtiCe ......covvuvieurerninrsicsssssinsssen s 9-015
(1ii) Private freatment ......ccowvvvvnmnmnersisinsisississsn s, 9-016
(b) For what acts is an employer responsible?
(i) Acts in the course of employment ..........oieniviiiiiinnns 9-018
(ii) “Close CORMECHION” HESL ....courvvrviiuniimmnisisirasnisisiiisssisies 9-020
(c) Employer’s right to iINAemnity.........coovimoiimimmnmsnniiins 9-022
DIRECT LIABILITY ..vvereeerreersisioresanssssmaassssssassmmessaibisresmsesssasanasassassnss 9-027
(a) Organisational EITOTS. ....coc.viiurriimiisimmemsiis s 9-028
(i) Failure to provide adequale reSOUFCES ...wvcvmiiiinsninee: 9-031
(i) Public law challenges to resource allocation
AECISTOTE e oviasiisssisssssssaiivnesssasiivs sovessmisviva s s mssasasnsnrzia as 9-033
(b) Non-delegable dULY .......coovimimiini s 9-037
(i) COMMON IAW ....oviiimiminiec it s 9-038
(11) SEAIULR c...rereieciecceiarnssssssi s st 9-051
(iii) Collateral negligence ... 9-052
(iv) Rationale for non-delegable duties ...............covurrencncnnn. 9-053
(v) Responsibility for (reatment OVEFSEas ......c.coumvicisnnnes 9-056
JOINT LIABILITY AND CONTRIBUTION
(a) Civil Liability (Contribution) Act 1978 .cooeviiiirinnciiiniis 9-063
4. INHS INDEMNITY voreeveriirenenresissmsmsmesesessasesesnsstess s s sasssarsss st s 9-081




Xxii

CONTENTS

10. DEFECTIVE PRODUCTS

Lo CONTRACT vttt ssss st e 10-005
2. Tort

(2) Manufacturers” dULY ......oocoooeiiiiineiiiii et 10-009

(1)  DEfERdanS o vt ssi s by atea s ssossecaes 10-011
(i) Regulatory agencies as potential defendants................. 10012

(b) Intermediate MNSPECHON.....ccooiiviiiiiiiiiiiii e eeeeei 10-029

(0 T T i [l o Lo et s o A R 10-034

(i) Manufacturing defects ..............ccoooeeeviviinnininnn, 10-035

i) eI HofOCIN wsmsssi s S D moraaenens 10-036

() Mar e iR el el v B s TS e neemanen 10-041

(L) WREDIIIES. womeves s svsrvminsssss ivvsmmmsein s ot s a0 A R e s 10-042

(i) The learned iRtermediary ..............ccccuvericireeeerasiosnns 10-043

(ii) What is an “adequate” Warfing? ..........ccccocoeeveeeeevivnn. 10-047

(e) Failure to warn and causation .................oooveeoeieo, 10-050

(1) Continuing AUty woeoeeoiiiiiieee oo 10-058

(g) Common PractiCe........oormmmiiririieriiiieieeoee e 10-062

(I Proof. ..ot 10-065

(1) Causation in FACt......coviimiieiciece e 10-069

3. CONSUMER PROTECTION ACT 1987 ....ooovieceieirocecccneeiioeseee. 10-073
(2) ClAIMANTS ... 10-077

(b) Defendants ........o.cocoiioieiio oo 10-078

(€} Products........oucviecerceecec et 10-085

() DETELS ..oovoviieeccci ettt et 10-087

(€) TYPES O L0SS ..ot e 10-107

(D) CAUSALON. ...ttt 10-109

(2) DefenCes. ..o 10-112

(1) Miscellaneous defences .............cccvviveeoeeeeeeeeeei, 10112

(ii) The “development risks” defence .........coouvvvueeeeeeerinn 16922

11. DEFENCES AND LIMITATION

Iy DO BEENEES i i mmens mnmssnsssms gnaasssmsmsans smsersmsssasespeensamosies Moosas 11-002
(a) Contributory negligence. . ..cooivv oo 11-003

(1) GEREFAL ..coecvniieeecicee oo 11-004

(i) Failing to follow medical advice.......ooooceeeoreeereee, 11-009

(tii) Smoking and other addictions .............cocoeeeeeeeereer 1, 11-013

(1v) Suicide aliempls .......ccovueeeiivoeeeeio oo, 11-017

(V) APPOFHORIMENE .........cocverviriiiieeeiieeeeeve s 11-019

(b) Volenti non fit MJUMA...oocoooiiiiiiree e 11-020
(€) TMBBATIY . iciimmnsiisssimssergiisitiimmsemsansessssprssse seessvenmnens sossmssasinns 11-022
(d) Exclusion of Hability........cocooomniiinierieeeeeoeeessees oo, 11-029

2.  LIMITATION s 11-036
(a) Personal injuries and death...........cocoooviiiionrenoseeee 11-039

CONTENTS XXiii
(b) Commencement of the three-year period.......ccoocoviiiiininnnns 11-051
(i) Accrual of the cause of Qction..........oovmniriniiciinns 11-052
(ii) Date of Fnowledge ..., 11-055
(iii) Constructive fnowledge. ... 11-105
() Court’s diSCretion .....cooveieiaieirisaieiiiaiusssisisn s s 11-121
(i) Availability of the diSCretion. ... 11-122
(ii) Exercise of the diSCretion ..., 11-123
(d) Death
(i) Fatal Accidents Act 1976 ... 11-148
(ii) Law Reform (Miscellaneous Provisions) Act
OB oot it e i s e w4 R e AR 52 11-150
(e) Persons under a disability ... 11-152
(f) Deliberate concealment. .. ... 11-154
(g) Defective products ..o 11-158
(h) Latent damage—financial loss or property damage............... 11-161
(i) Contribution proceedings.........cceoenrrerrninrreniiinisimseresenies 11-164
(j) New claims in pending aCHONS......coveemieiicsiniiiiinees 11-167
(k) -Bieden of proofi....iimi s 11-176
B\ Muman Rights Act claims ..c...coeimieriinminminiminnesanns 11-178
12. ©AMAGES
[. (GENERAL PRINCIPLES
(a) Types of damages
(i) Fundamental principles ... 12-002
(ii) Aggravated damages .........ccisinnsimmsniiiins 12-005
(iii) Exemplary damages.........cooiocissinnninnnns 12-010
(b) The form of the award: lump sum or periodical
payments
(i) A single claim and the mp SUM ..o 12-015
(ii) Periodical PaAyMEnts ...........ccommmmiissnnnsinininns 12-017
(c) Provisional damages ... 12-033
(d) Split trial and interim PaymMEnts ... 12-044
(B) INEETES . cinmsisisasiimmissvesssuoncasmpans susmsspnpenessmsnesrarppnsors sagaa e et o0s 12-046
() Mitigation of damage...........ccovmmrmrmnnrsimenner s 12-048
2. PERSONAL INJURIES; PECUNIARY LOSSES.....cccciiiiiimmcimiinininnnenns 12-052
{a) Medical and other expenses
(i) Medical and Care COSLS .t 12-053
(ii) Accommodation COSLS ... s 12-055
(iii) Relationship between care costs and public
DFOVISION OF CAFE co.cviiisnisnnreseiniese st 12056
(tv) Other expenses and I0SSES ... 12-067
(v) Gratuitous care provided by a third party ..................... 12-072
(b) L0Ss Of AIMINES ...coosurermrerineriaimrriinisse e saeiens 12076
(i) Past 1058 Of €ATHIAGS ....cccovieiiiisisisminsmisin s 12077
(if) Prospective 108§ Of arnings.......ccovvivvivicniniiniiiinn 12-078
(ii) The [0S PEAFS.vvveninisiisiisiensiinsssissseisr s ssinsnses 12-094




'r—_
XXiv CONTENTS CONTENTS XXV
(1v) Loss of earning Capacity .............ocemeeeemeeereeeeerooreren 12097 5. DISCLOSUR]_E AND THE PROTOCOL vt 13-052
(€) DEAUCHONS .........eeveveoeeeeeooeeeeeeoeeeeeoeeoeooooooo 12-100 (a) Pre-action disclosure .
(i) Social security DEREfiis .......coeeiivvvoreeeeeeceeeeeooe 12-101 (i) Against a potenna.l EfRHEAGHE vwvsiivinsvinimvsmsssm s 13—82 1
(i) Recovery of the cost of NHS treatment ............ooooo..... 12-118 (it} Against third par.tzes...._ .................................................... 13~ :
(iii) Other collateral benefits...........ccocovvommmooeooi, 12-119 (ii) Against a potential clatm-cmt """""""""""""""""""""" 146
(tv) A common law duty of disclosure? ..o 13-064
3. PERSONAL INJURIES: NON-PECUNIARY LOSSES......coooviveeerrrrnn, 12-126 (v) A statutory duty of disclosure......cccoviviiiniiiiiiinin 13-069
(2) Pain and sSUfering ...l 12-127 (vi) An ethical duty of disclosure? .........cccocvviunniiicnciinns 13-070
(b) Loss of faculty and amenity ..............cocooovevivrvveeeroe 12-130 (b) Post-action disclosure
4. WRONGFUL BIRTH 5 454 (i) Between the parties t0 the QCHON ......cccccccooviiiiiiiirnnnrnns }278%
- WRONGFUL BIRTH.......ccoiiiiiimiiiiisieieeeteees oo seese e 4 ot iy T .
o T vty el s B — o
(b} ‘The Qisabled GBIl covvesensmmissmimssammsssssensssssssssssisssasssasiinenss 12-141 (i) Legal professional privilege ...........ccoccvvivminnnininnnnns 13-076
(i) The mother s claim where the child is disabled........... 12-142 (i) Public interest iMmunity ..........ooo..ovveerveosereassinssssersesens 13093
(i1) General damages to the Parents ............cooeveuveeeernnnn.. 12-144
(ii) Financial loss arising from the childs disability............ 12-145 6. THE ROLE OF EXPERTS «.outvoveerrrereeeeresseesessesessesessossesessssesssssssssasas 13-097
(c) The disabled Parent.........ccoooooovveiiveoeeceieeeoserareee 12-157 (2) Single JOINt EXPETLS ..ovurvreeiereecireeceeeneie e 13-104
(d) Wrongful Tife. ..o e 12-159 (b) Nieetings of eXPErts.....ccooooriiciiiicie i 13-110
W 12-160 7. CEMMGTHE PROTOCOL vvsnmiamiminvim oot o v b 15-113
(a) Survival of actions ........ccccoviiciemnmnrieeie e, 12-161 () Létter of notifeation isummimmmmiisimmiiiniinsmamssas 13-115
() Fatal BeCTREINS ... i omsmonspwessss mssassassess 12-163 (b)Y Testter of tlaitias s s R TR R i 13-116
(i) Who qualifies as a dependant? .............ccooeveevervivvn.... 12-165 (&) ACKHOWISABEINENt woveimmviimitassst s e b v v 13-123
(i) Damages for bereavement..............c..ooooeeveereccrrosrennn.. 12-167 () REEDOTRE wmvmrmessromesissismss vess s 6ossess vos s s sy o 15 13-124
(iii) Loss of financial dependency ...........ccecooeveveeeeern, 12-170 (B, TR oot o e e s e i s o 13-125
() DRHHEHONS cu...c.oviiistonssiriviisisioiss e amsesesmssssssesssssasssssssssssans 12-176 b
PA
13. PRACTICE AND PROCEDURE
AT 12w o SR 13-001 APPENDIX 1; NHS TNIEMINTEY csrisisssasminrisiosinisssimmpis s
2 COMBEATRIE s50suesssonninsstismess oo ot G R v 135804 APPENDIX 2: PRE-ACTION PROTOCOL FOR THE
< RESOLUTION OF CLINICAL DISPUTES. ..o 1339
3. FUNDING ..ottt 113-014
(2) PLIVALE oot S0 13-015 GLOSSARY OF MEDICAL TERMS ..o seeesssassnsnns 1357
(D) INSUTANCE ..o S s 13-017
(€) Legal Aid ..o 13-020 TELEEX oo e e et a ettt r et e ettt et 1379
(d) Conditional fee agreements ............ccooeoovoveriieiecesee 13-026
4. ACCESS TO HEALTH RECORDS.......coeomviverrececeeoreseeseeseeeeeeeeeesns 13-029
(a) Data Protection Act 1998 .....cocoovioivoieeieeeeeeeeeeeeeeo 13-030
(1) Personal data...........oummeieoeeeeireioeeeieeeeeseeeseeeee, 13-032
(ii) Processing personal data .............c.cooeeeeeeioaeeeoo, 13-033
(iif) Right of access 10 the data..........cocoveeeeeooovoo) 13-034
(%) REMEAIES . ..ottt evva s 13-036
(V) EXEMPHONS coveviiiiieeeoeeeee e 13-038
(b) Access to Health Records Act 1990.........cooveveevvrovvvvennn, 13-041
(c) Access to Medical Reports Act 1988 ....c.ovvvevoeoi 13047

(d) Using medical records in evidence ..o 13-050




