Contents

ACRNOWIAGENENLS ... v
List of ADDIeviations ................ccvvevuviiiviiiiiiiiiciiiciiccsissssss s XV
Tabe Of CaSES ... xvii
Table of Legislation ... xix
INTRODUCTION AND HISTORICAL OVERVIEW ................ 1
1. Introductory Remarks.......ccccooviviiiciniininiiiciet e, 1
II. Brief Overview of Romanian Modern
Constitutional HiStory .......ccviiciiniieres S, 2
A. 'The Rise and Fall of Romanian Liketal

ConstitutioNaliSmM ....cueeveeiiveieie ek e 2
i. The Dawn of Romanian Constitutionalism ........... 2
. The Organic Regulaticns (1831-58) ... 5

ili. The Birth of th¢ Miodern Romanian State
and the Reign ¢ Alexandru Ioan Cuza................... 7
iv. The Constitutional Monarchy (1866-1938).......... 10
v. The Riglie-wing Dictatorships (1938—44).............. 15
B. The Comtizanist Petiod......ccoeeeveeeeieeeeeeeeeeeeeeeeen 17

C. 'The 1989 Kevolution and the Post-Communist
PEriOq ittt 19
i “T’he 1989 Revolutionary Moment..........cccoucuuenee. 19
il. The Constitution-making Process ........cccccceuvuucecs 22

III.  Conclusion: The Dynamics of the Romanian

Constitutional Culture .......ccceeveeeviierieieieeiereeeeeeeeeeene s 24
A. The Pre-Communist Petiod .......ccceoevieiireierereireiiene 25
B.  The Communist Petiod........cccooieveieiieieieiiciceieeena, 27
C. The Post-Communist Petiod ........ccoeeveeerericieiieieinenn, 28
Further Reading .......cccuviiiviiiiiciniciiiicincccccccseceens 30
1. CONSTITUTION, NATION AND STATE............cceceueuee. 33
I. Constitution and Constitutional Law .........c.ccoeveeeverreveverennnnn. 33
A. The Constitution: Formal and Substantive.................... 34

B, Otganic and Ordinary Laws........ccccvvevenvcnicrnecnnenn. 34



viii  Contents

C. Government Ordinances (Ordonante de Guvern) ............. 35
D. International Treaties: A Monist Incorporation............ 36
E. Complementary Sources: Case Law of the
Constitutional Court and the European
Court of Human Rights ......ccccccevviiinniciniicicies 37
F Marginal Sources: Ordinary Case Law, Doctrine,
Travansc Préparatoires........cveceveecvenesecnercnecneerneeenne
G. EU Law in the Source System
II.  Romanian Nation, Sovereignty and Citizenship.........cccc....... 40
A. The Romanian People as Sovereigh........ccocviiivicuninne. 40
B, Citizenship......cciiccccseees 43
1. Citizens and Nationals........ccceevvees S 43

i. Constitutional and Legal Aspects-of
Romanian Citizenship: Acquisitiou;

Loss, Specific RIGhtS ....cccooclit e, 45
ili. Political Rights of Citizers . i eereererrernenns 46
iv.  Referendums ....ccoceceec e i 47
ITII. The State and its Features .. e 52
A. General Characteristics-of the State ....oocveveveveeerennen. 52
1. National StAe.. i 52
ii.  Unitary and Indivisible State ......cocecevvveecrvenencncnnes 53
ii. Demecraty and the Rule of Law......cccococvivinines 54
1V, The RepublicC ..o, 56
Vo o SOAL STALC. v 57
B. The Tnstitutional Architecture and
the Separation of POWELS .......ccvvevvierniernieenieircienens 58
1. The Separation of POWerS .......cccovveureerrierreernerennes 58
. Semi-presidentialism ..c..coeevecureeureerneernierneeneeenn. 59
ili. Legislature and Executive .......ccccvivivicicinciniinnnnce, 60
iV, The JUudICIArY c.cceveeceecrricinicreeeecieeeeeeeeneeenne 01
v.  Other Key Institutions of the
Constitutional SYStem.......ceevvieeerrenierereerieereenn. 62
C.  CONCIUSION oottt 63
Further Reading ......cccviiiviiiiiciniiiiciicicccccnccccecens 63
2. THE ROMANIAN PARLIAMENT .........cccocoooiiieeeeeeeennn 65
I IntrOdUCHON oo 65
II.  The Struggle For Parliament: Political Parties
AN EIECHONS 1.ttt 66

A, POltCAL PALHES wveveeieeeeeeeeeeeeeeeveeeeeee e 67



Contents  ix

B. Parliamentary EleCtions ......ccoccvveunieunieeunieeunieieeeceeenees 72
C. The Structure and Internal Organisation
Of Parliament....cccceevereviiicieceereeeee e
i. Bicameralism
ii. Internal Organisation: Groups,
Committees, Speakers........cccovvviiviiiiiiiniiniinns 78
ili. Sessions and SIEHNGS ....cccocvervivriiriinierieiciieis 81
D. Status of Members of Patliament........cccccoeevevireierennens 82
i. Protection of Members of Parliament:
Incompatibilities, ImmuNity......ccccoocuvcriiciricnniann. 83
E.  The Opposition.....cccccrcunicunicmnicinieesesecseenseaenns 87
F The Legislative Process.........coccveuvieunieeunieeenee S 88
i Legislative INitiative......c.ccocueeeurecureemre vt 88
ii. The Legislative Council.......ccocveevc o iecnicnannn. 89
iii. Introduction to the Competent Chiamber............. 90
iv. The Committee Stage............... ) ) R 90
v.  Plenary Debate and Adopdca......cvcveccrnccnnceenn. 91
G. Parliamentary Resolutions .. e, 92
H. Other Functions: Contreiand Supervision ... 93
I.  Dissolution of Parliafiiefit .ceoeeiveerivieieriieieieieeeeeienns 95
J. Budgetary and Financial POWers........cccoovvvniviiiviiinennn 96
1. Adoption o1 the Budget ..o, 96
i.  Financial Control Through the Court
OF AUGEEOLS 1t 97
K. CONCIUSICN 1t 98
Further Reading e 99
3. THE DUAL EXECUTIVE AND THE AVATARS
OF ROMANIAN SEMI-PRESIDENTIALISM .................. 101
I INtrOdUCHON vttt 101
I, The President .o 102
A. The Origins of the Presidential Function
10 ROMANIA v 102
B.  The Design of the New Presidential Institution........ 104
C. The Election of the President.......cccccooeeveevverievenennnne. 105
D. The Presidential Term of Office.....ccceveverecvericvennnnnee. 106
E. Role and Powers of the President..........ccoeeveveevennnnee. 107
i.  Representative of the State.......ccooevccuvicrrecenenne 109

if.  Mediator and Guarantor of the
CONSHEULON. cuvevvevereereerecre vttt er st ereenes 110



x  Contents

EF Relationship with the Government........ccocccecvevcuence. 112
i.  Appointment and Reshuffle ..o, 113
ii. Cohabitation and its Effects.......cccccevvvverereirennenee. 116
G. Relationship with the Parliament.......c.ccccvviccirinnnnne. 118
H. Foreign Policy and Defence POWers ........ccoccveeureennee 119
1. Accountability of the President....c.ccocvevcrrecrreccurecnnes 120
i. Incompatibilities and Immunity.......ccccocvveuinen. 120
. Suspension from Office ... 120
iii.  Impeachment for High Treason ..., 124
J. Vacancy of Office....cooniniviniininiiiiiccicine 125
K. Acts of the President .....cocoeveeeveieeeeieeeecceeeeeeeeen, 125
L. CoNnClUuSION ..oovoeeeeieeeeeeeeeeeeeeeeee e e 126
III. The GOVEIrNMENT....ciivieierieeeeereeeeteeeeeeee et e 126
A. Appointment of the Government ... e ceeneeennne. 127
B.  Structure, Competences, Functicniag .......c.cccevvveeeeee. 128
I SHIUCKULE cuvvveeieieietiieiisre st e ettt veaees 128
il. Functions and COmpErences .ooiveveevereevenienennns 128
C. The Prime MiniSter. ...t iiiteiererieeseeesreeeesieeereseevenenas 130
D. The Relationship Betvecn the Government
and the Patliamerit ... 131
1. Legislative Delegation.......cccvcivivininininicininnn, 131
i.  Politicai 7.ccountability of the
GOVEEAMENT ettt reeeenes 133
ifi. « . Metdon of CenSuLe .....ooveeveeeveeereeereeeeeeeeeene, 134
iv.\ ‘Engagement of Responsibility........ccccoccvecuence. 135
E. < Criminal Accountability of the Members
O1 the GOVEINMENT ...vcvevieiieretieeiereteeterere et 137
IV. The Public Administration........ccoeeeverrereerierereeieeereeeeenenes 139
A. Public Office and Lustration.........cceveveveeverereeerirerenne 139
B.  Ministerial Administration ........cceceeveverveveeerieieieeereene. 141
C. Autonomous Administrative AGencies.........ccoevevnnee. 141
D, ConcluSion .....cccccveioieiiieieieeeeeeeeeee e 144
V. CONCIUSION ..ttt 145
Further Reading .....c.cccvviiiiciniiiiiiiicccccccccecae 146
4. LOCAL GOVERNMENT ......cooooioieeeeeeeeeeeeeeeeeeeen e 147
1. Brief Histotrical OVerviEW......ocoovvvverieveueereeereeeeeeeeeeeereennes 147
II.  Constitutional Principles of the Current System
Of Local GOVErNMENT....cciueiiererereiereteeeeeeieeese e 149
A. Decentralisation and Deconcentration...........ceueeee... 150



Contents  xi

B.  Local AUtONOMY......cccccvuiurieiriciricnriemieeeeeseeeeeeeeees 152

C. The Sensitive Issue of Linguistic Pluralism................ 154
III. The Relationship Between Central and Local

Government: A True AUtONOmMy?.......coeveevvererreerreerneennne 155

AL The Prefect. e 155

B.  Financial AUtONOMY .....cccoovvieiciviniiciniriicerccienienns 157
IV, ConClUSION...c.cucuiiiciciiiccicicicece e 159

Further Reading ......ccocvviiviiiiiiiiiniiiiiniinicnicniccccccns 160

THE CONSTITUTIONAL COURT.
CONSTITUTIONAL ASPECTS OF THE

JUDICIAL SYSTEM .....c.ontiiriineinieinientieeseiseeiseessee s 163

I. The Constitutional Coutt.......oceivveiereeereeiereereeeeeesfosiaene 163
A. The Foundations of the Romanian

Constitutional CoULt..unmiririrrereerirrerseennis ) 163

B.  Composition of the Court: Appointaiesit
of Constitutional Judges, Indepeadeice
and Impartiality ......cooeevenent WY Rre® SR

i. Composition and Appioiritment

i. Independence and-impartiality

Of the Coutt ...l i 169
C. The Constitutional Court’s POWers ......cccceeevevievenennene. 171
i AbStract RevieW ..o 172
. CONCrEtE REVIEW .uiviiecrieteetecteereete ettt 173
1. Cther POWELS woviviceieteetecteereeeeeeeeee e 176
II.  The Judicial System and its Constitutional
ROt 181
A. " General Remarks on the Romanian

Judicial SYStem...vucuierieerierieeieeeeeeeee e 181
B. Constitutional Principles of the Judiciaty................... 182

C. Organisation of the System and the Status
Of MAGISTIALES ...vuvviieiiiiiicrc s 183
1. How the Judicial System is Organised................. 183

i.  Recruitment, Appointment and Status
of Judges: Guarantees of Independence........... 184

D. The Particular Situation of the Prosecution.
The National Anti-corruption Directorate................. 185



xii

Contents
E. The High Court of Cassation and Justice.........c......... 189
i.  Consistency of Jurisprudence .......ccoecveeercuvence. 190
ii. HCCJ and RCC: Dialogue or Conflictr.............. 191
F. The Superior Council of Magistracy ........ccceeeereurunce. 193
TII.  CONCIUSION .iuiitiietiietiiet ettt 197
Further Reading
CONSTITUTIONAL PROTECTION
OF FUNDAMENTAL RIGHTS ..o, 203
I. National and International Foundations of
the System of Fundamental Rights .........cccocvviiiininnn. 203
A. National Foundations..........ccccceeveeeveieeceeeeeeeeeeveee 205

B. International Foundations
II.  Constitutional Principles of Rights

III.  Content of Rights ...l
A.  Access to Justice
B.  The Pillars of Demacracy: Rights to

Free Speech, Asscuiation and Assembly ... 218
C. Personal Protection: Rights to Freedom of
Conscience and Religion ... 221

D. PersonalYreedoms: Rights to Liberty
arid Security of the Person, Respect

£01 Private Life ..o 222
E." Minority Protection and the Right
0 LA@NHLY covuiieieercccee e 223
F. Economic, Social and Cultural Rights .......ccooveviuenee. 227
G. The Right to Property ..., 228
H. Fundamental DUties ...c.cccoveveeerereriiierereeeeereeeeeeveeeens 230
IV. Institutional Guarantees of Rights.......ccccocovviiiiiiiiinins 231
A. Fundamental Rights in Romanian Courts................... 231
B.  The Ombudsman........ccccooeeveieiieiceieeeceeeeeeeeee 233
V. CONCIUSION ..ttt 236

Further Reading ........ccvviiiiiiniiniiiiciccncncccccscene 237



Contents  xiii

7. THE PROCESS OF CONSTITUTIONAL
CHANGE: MECHANISMS, LIMITS
AND FUTURE DEVELOPMENTS ........cooooiiiieeeee 239
1. Contextual Mechanisms and Dynamics of
Constitutional Change

A. Formal Changes ............
B. Informal Changes
TI. LAMItS.ciieiieieieieeeeesieeeienns
A, Formal TImMIts .ooeeeieieieieieceecseeeveeeevee e
B.  Substantive Limits and ‘Eternity Clauses’........c.......... 248
III. - Future Developments ........cccvviniiniiniiniiiiiieienns 249
A.  Major Themes of Debate in the Context
of Post-Communist Constitutional Change-«............. 249
i Parliamentarism v Semi-presidentialistiv............. 250
il. Other Themes of Debate on
Constitutional Change..........- ke 252
ili. Constitutional Models ... o, 254
B. International Benchmarks ot Constitutional
Change .....c.ceuviieiiiriiie o S 255
C.  CONCIUSION etetiiieiiieert ettt 257
Further Reading .......ccccoovviniiis 0 TR 259

THACX .o i ettt ettt ettt ettt ettt ettt et ens 261



