Contents

Foreword

Preface to the sixth edition
Preface to the first edition
Table of statutes

Table of Sls

Table of cases

PART I
THE CREATION OF SECURITY

Chapter 1: Preliminary steps
Constructive notice

The latest available accounts

A search at the Companies Régistry
The constitution of a company

The deeds of any properiies charged and Land Registry searches
Prior charges

Insurance

Searches at relevant specialist agencies
Chapter 2: Minutes

Royal British Bank v Turquand
Statutory protection

Specimen minutes

1.2
1.17
1.23
1.24
1.29
1.31
1.33
1.34

2.2
2.3
2.13

XV




Contents

Chapter 3: Registration and other formalities
Registration of company charges

Continuing proposals for reform

Law of Property (Miscellaneous Provisions) Act 1989
Other matters concerning methods of executing documents
Other formalities in taking security

Chapter 4: Commercial benefit: guarantees and third-party charges
Introduction

Transactions at an undervalue

Chapter 5: Facility letters

Security

The facility letter: specimen

Financial covenants: specimen

Chapter 6: Inherent defects

Insolvency Act 1986, s 245

Voidable preference

Voidable preference of connected persons
Extortionate credit transactions

Transactions prejudicing creditors

Misfeasance

Wrongful trading

Fraudulent trading

Retention of title

Financial assistance for the acquisition of shares
Loans to directors

Individuals

Administrators and administrative receivers
Moratorium

General
PART 1T
THE DEBENTURE

Chapter 7: The covenant to pay
On demand

The covenant

Vi

31
3.33
3.38
3.52
3.54

4.1
4.11

3.5
5.15
5.16

6.2

6.7
6.15
6.18
6.19
6.23
6.30

6.36
6.44
6.49
6.50
6.51
6.61
6.62

e e — -

The default clause

Events of default

Interest

Default interest

Chapter 8: Fixed charges
Syndicates

Land and fixtures

Other fixed charges

Priorities

Set-off

Fixed charge over book debts
Chapter 9: Floating charges
The nature oi a floating charge
Prohibitions against subsequent charges
Crystellisation

Avromatic crystallisation
P'referential creditors

Chapter 10: Covenants and miscellaneous clauses
Implied covenants

Express covenants

Further assurances

Power of attorney

Exclusion of the power of leasing
Miscellaneous clauses

Chapter 11: Enforcement
Possession and foreclosure
Demands

Receivers: appointment

Powers of receivers

Duties of a receiver

Powers and duties of the bank

Administrators

Contents

7.16
7.21
7.37
7.40

8.3
8.4
8.11
8.16
8.29
8.39

9.3
912
9.18
9.26
9.33

10.3
10.4
10.18
10.21
10.25
10.26

11.2

11.4
1111
11.29
11.39
11.44
11.56

Chapter 12: The composite guarantee and debenture and syndication

clauses

Xvil




Contents

Syndication clauses
Fiduciary duties

Sub-participations
PART I
GUARANTEES AND OTHER SECURITY DOCUMENTS

Chapter 13: Guarantees and third-party charges
Legal presumptions concerning guarantees and indemnities
Rights of a guarantor

Joint and several guarantees

Notice of determination

Modern trends

Standard guarantee clauses

Comfort letters

Performance bonds

Chapter 14: Land

Equitable charges

Legal mortgages

Leases

Agricultural land

Houses

Standard clauses

Proposed reforms

Chapter 15: Shares and other securities
Disadvantages of an equitable charge
Disadvantages of a legal mortgage
Listed securities

Private companies

Subsidiaries

Standard clauses

Other securities

Intermediated securities

Chapter 16: Life policies and contracts
Life policies

Contracts

xviii

12.14
12.20
12.28

13.15
13.49
13.58
13.61
13.66
13.68
13.89
13.91

14.7
14.10
14.16
14.17
14.18
14,23
14.24

15.6

15.9
15.18
15.23
15.26
15.34
15.43
15.46

16.1
16.29

Prohibitions on assignment
The form of charge

Chapter 17: Goods
The Factors Act 1889

Types of security available
Registration and the Bills of Sale Acts
Pledge

The key to the store
Storage charges

The weakness of a pledge
The powers of a pledgee
Documents of title

Trust receip:ss

Letters of-hypothecation
Stoik purchase schemes
Cuapter 18: Money

‘Back to back” deposits
Contingent liabilities
Set-off against assignees

Charges over deposits

The Charge Card case and its aftermath

Combination of accounts

Financial collateral arrangements and settlement finality

Pledge

Chapter 19: Miscellaneous assets

Ships and aircraft
Trusts
Sub-mortgages

Intellectual property and films

Chapter 20: Priorities and subordination

Agreement for postponement of debt

Priority agreements

Contents

16.41
16.49

17.5
17.10
17.22
17.33
17.40
17.44
17.45
17.46
17.50
17.66
17.71
17.76

18.4
18.11
18.23
18.24
18.29
18.35
18.40
18.41

19.1
19.11
19.13
19.14

20.1
20.14

Xix




Comntents

PART IV
SPECIMEN SECURITY DOCUMENTS

Document 1: Debenture

Document 2: Composite debenture (single bank)
Document 2A: Composite debenture (security trustee)
Document 3: Guarantee (individual)

Document 4: Guarantee (company)

Document 5: Legal charge of freeholds and/or leaseholds
Document 6: Charge over shares

Document 7: Letter of pledge

Document 8: Trust receipt

Document 9; Letter of hypothecation and lien
Document 10: Assignment of trade marks

Document 11: Assignment of contractual rights
Document 12: Priorities deed

Index

XX

Table of Statutes

References in the right-hand column of this Table are to paragraph and page numbers.
Paragraph/page numbers printed in bold type indicate where the section of an Act is set out in part
or in full. Numbers printed in ifalic type refer to pages of Part IV.

The asterisked (*) references of the Companies Act 1985 are to sections originally proposed to be
inserted into that Act by the Companies Act 1989, but which have not commenced to take effect.

A
Administration of Justice Act 1970
AT 1.1, 14.22
Administration of Justice Act 1973
BB o ot e a0 N A NN 14,14
Agricultural Credits Act 1928
B s G R 172
Agricultural Heoldings Act 1948
Sch 7
2= 14,17
Agriculterzl Holdings Act 1986
Sch 14
Dara 12 i 14,17
Agricultural Tenancies Act 1995
. PR 14,17
B
Banking Act 2009 s 3B
§ T36-TBE' wooninmvanmmssmmn 6.51

Bankruptcy Act 1914
s31 ... 832, 13.55, 18.13, 18.14, 18.17,

18.37, 20.4
5=/ BT 20.4
Bankruptcy and Diligence etc (Scotland)
Act 2007
Pt 2 (ss 3749) ......... R 3.30,9.2
Bills of Exchange Act 1882
A 18.43
Bills of Sale Act 1878
...... 6.50, 13.80, 17.3, 17.17, 17.18,

17.20, 17.23, 17.31, 17.43
s4 ... 1725,1727, 17.28, 17.56, 17.61,
17.65
Bills of Sale Act 1890

§ ¥ msesscavesen s 13.80, 17.31

Bills of Sale Act (1878) Amendment Act
1882 .. 6.0, 17.2, 17.3, 17.17, 17.18,
17.20, 17.23, 17.31, 17.43
Schedule ...... 17.14, 17.22, 1729, 17.39

C
Carriage of Goods by Sea Act 1992

Carriage of Goods by Sea Act 1992 — conr.

T S 17.57
PO 17.61
LY o 17.57
1 S 17.61

Civil Liability (Contribution) Act 1978
83 e R 13.60

894 9.35, 20.16
00 R i RS 3.15
02 Geundsdmiidaamein su s 18.8

Companies Act 1980
.............................. 10.17

Companies Act 1981
......................... 7.25, 10.17

Companies Act 1985
................... 3.35, 9.16, 10.17
S T TR C R SN 13,22, 2.3
() wemsewe v ems o 4.7
G 7 v v s e 2.10
354 fosind v 1.3; 241, 1.24,2.2, 2.3, 2.8
1} cosumnanasiasian gy 2.7
I5D e e g i 1.3,22,23,28
36 e s 3.52
36A s 3.52
(3) o v womssomswsamsn s s 24
L)) T 24,25
FGAA-BEE  vonwamencrsipasaaie v 3.52
ERE  cpssammg viess S R S s 6.44
i T T L 6.44
188 s o s s e s sheiiresn 6.44
- 6.46
(2)a) 6.46
£ T 6.44
T T S 6.44, 6.47, 6,39
B86; 187 wvswvivviwnmmmnn i 6.44, 6.39
188 swvaisnvvsmabiausenys 6.44, 6.47, 6,39
B30 . s sapmae e e S 6.49
382-338 e i 6.49
395 iiiiiiieeee.. 34,321, 20010
396(1)(h) v 19.36
AOE  cowso veoammuspmsmanmmsssosmn Dl 4
Q0B vsenemons v wsorsns oo wnsie wivoie 1.14
xXi




