Published in 2012 by
Sweet & Maxwell Limited of 100 Avenue Road,
London, NW3 3PF
hitp: [www. sweetandmaxwell co.uk
Typeset by Servis Filmsetting Ltd, Stockport, Cheshire
Printed and bound by CPI Group (UK) Ltd, Croydon, CR04YY

No natural forests were destroyed to make this product;
only farmed timber was used and re-planted.

British Library Cataloguing in Publication Data

A CIP catalogue record for this book
is available from the British Library

ISBN 978-0-41402-260-7

Thomson Reuters and the Thomson Reuters logo are trademarks ol Thomson

Reuters.

Sweet & Maxwell ® is a registered trademark of Thomson Reuters (Legal) Limited.

All rights reserved. Crown Copyright material is reproduced with the permission of

the Controller of the HMSO and the Queen's Printer for Scotland.

No part of this publication may be reproduced or transmittegd in any forta or by

any means, or stored in any retrieval system of any nature without pric: written

permission, except for permitted fair dealing under the Copyright, Qeciuns and
Patents Act 1988, or in accordance with the terms of a licence isstuzd by l]ru_r
Copyright Licensing Agency in respect of photocopying and/or reprogra pl}lc
reproduction. Application for permission for other use of copyright materizal
including permission to reproduce extracts in other published works shall be

made to the publishers, Full acknowledgment of author, publisher and source must

be given.

Precedent material in this publication may be used as a guide for the drafting of legal
documents specifically for particular elients, though no liability is :‘u‘.'r.‘epled.by the
publishers or authors in relation to their use. Such documents may be provided to

elients for their own use. Precedents may not otherwise be distributed to third parties.

@ 2012 Thomson Reuters (Legal) Limited

Contents

Contents

Preface

Glossary

Definitions

Introduziion

Tablz=o1 Cases

Tuabicof Statutes

Tuble of Statutory Instruments

PART 1—THEORY

1. Shareholders’ Agreements and Articles of Association—the Law
Introduction
Shareholders’ agreements
Introduction
Nature and effect of shareholders’ agreements
Advantages and disadvantages of shareholders’ agreements
Articles of association
Nature and effect of articles of association
Common modifications to the provisions of articles of
association
Minority protection
Protections provided by law
The ability to prevent the passing of certain resolutions
Ability to sue for infringement of individual rights
Derivative claims
Petitions under section 122(1)(g) of 1A 1986
Petitions under section 994 of the 2006 Act
Variation of class rights
Alterations to the articles
Directors’ misfeasance
Other statutory rights and remedies
Summary

v
XV
XX
XXl
XXV
Xxvil
XXix
XXXiil

1-01
1-02
1-02
1-03
1-11
1-18
1-19

1-23
1-45
1-46
1-47
1-48
1-49
1-50
1-51
1-52
1-53
1-54
1-55
1-56



Contents

—_—?—

Common complaints
Over-protection of the minority

2. The Companies Act 2006—Key Changes Affecting Shareholders’

Agreements and Articles of Association
Introduction
Company formation
Position under the 1985 Act
Position under the 2006 Act
Memorandum of association
Position under the 1985 Act
Position under the 2006 Act
Model forms of articles of association
Position under the 1985 Act
Position under the 2006 Act
Entrenchment of provisions
Position under the 1985 Act
Position under the 2006 Act
Authorised share capital
Position under the 1985 Act
Pasition under the 2006 Act
Authority to allot shares
Position under the 1985 Act
Position under the 2006 Act
Annual general meetings
Position under the 1985 Act
Position under the 2006 Act
Notice for general meetings
Position under the 1985 Act
Position under the 2006 Act
Holding meetings on short notice
Position under the 1985 Act
Position under the 2006 Act

Chairman’s casting vote at general meetings

Position under the 1985 Act

Position under the 2006 Act
Proxies

Position under the 1985 Act

Position under the 2006 Act
Written resolutions

Position under the 1985 Act

Position under the 2006 Act
Company secretary

Position under the 1985 Act

Position under the 2006 Act

,\JMli-JI:JIQhJ

Contents

Requirement to have at least one director who is a natural

person
Position under the 1985 Act
Position under the 2006 Act
Directors’ general duties
Position under the 1985 Act
Position under the 2006 Act
Derivative claims
Position under the 1985 Act
Position under the 2006 Act
Electronic communications
Position under the 1985 Act
Position under the 2006 Act

. Partnersiip Structures

Introduction
Types of structure
Vatnerships
Joint and several liability
Capacity
Management structure
Confidentiality
Dissolution
Other factors
Limited partnerships
LLPs
Flexibility
Corporate personality
Limited liability of members
Accounling matters

. Taxation

Introduction
Shareholder agreements
Control and connected persons
The relationship between shareholders
Financing
Joint ventures
Partnerships
Limited partnerships
LLPs
JVCs
Tax reliefs
Tax reliefs: individual
Tax reliefs: companies

vii



Conltents

Option agreements
Capital gains
Stamp duty and SDRT
Beneficial ownership
Group relief and consortium relief
Close company
Reliefs

Part 2—COMMENTARY

5. Sharecholders’ Agreements Precedent Commentary

General comments
Assumptions
Commentary
Clause 1.1—Definition of “Group”

Clause 1.1—Definitions of “Shareholder Consent™ and

“Shareholder Majority™”
Clause 2—Obligations of the company
Clause 3—Shareholders’ obligations
Clause 4 —Guarantees
Clause 5—Dividend policy
Clause 6—Transfer of Shares
Clause 7—Restrictive covenants
Clause &—ITEPA

Clause 9—Assignment, new Shareholders and deeds of

adherence
Clause [0—Publicity
Clause 11—Consents
Clause 24—Arbitration
Schedule 3—Consents and obligations
Schedule 4 —Shareholder undertakings

6. Articles of Association Precedent Commentary
General comments

The model articles

Key differences compared to Table A
Reasons to change the Private Model Articles

Differences between the SHA Articles and the Private Model

Articles
Assumptions
Commentary
Article 1.1—Definition of “Expert”
Article 1.1—Definition of “Shareholder Majority”
Article 2—Model articles shall not apply
Article 3—Liability of Shareholders

vili

432
4-33

4-41
4-42
4-43

5-01
5-02
5-03
5-03

5-04
5-05
5-10
5-16
5-21
5-25
5-31
543

504
550
51
5-52
5-58
577

6-01
602
6-03
6-04

6-05
6-06
6-07
6-07
6-08
6-09
6-10

Contents

Article 4—Directors’ general authority

Article 6-—Directors may delegate

Article 7—Committees of Directors

Article 8—Directors to take decisions collectively

Article 9—Unanimous Decisions

Article 10—Calling a Directors’ meeting

Article 11—Participation in Directors’ meetings

Article 12—Quorum for Directors’ meetings

Article 13—Voting at Directors’ meetings

Article 14—Chairing of Directors’ meetings

Article 15—Chairman’s casting vote

Article 16—Situational conflicts of interest

Article 17—Transactional conflicts of interest

Article 18—Records of decisions to be kept

Article 19—Directors’ discretion to make further rules

Ariicie 20—Methods of appointing Directors

Acticle 21—Termination of a Director’s appointment

Article 22—Directors’ remuneration

Article 23—Directors’ expenses

Article 24—Appointment and removal of Alternates

Article 25—Rights and responsibilities of Alternates

Article 27—Pre-emption rights on allotment

Article 28—All Shares to be fully paid up

Article 29—Powers to issue different classes of Shares

Article 30—Company not bound by less than absolute
interests

Article 31—Share certificates

Article 32—Replacement share certificates

Article 33—Share transfers: general

Article 34—Permitted transfers

Article 35—Voluntary transfers

Article 36—Mandatory transfers in respect of Leavers

Article 37—Drag along

Article 38—Tag along

Article 39—Compliance with transfer provisions

Article 40—Transmission of Shares

Article 43—Procedure for declaring dividends

Article 45—No interest on distributions

Article 46— Unclaimed distributions

Article 45—Waiver of distributions

Article 49—Authority to capitalise and appropriation of

Capitalised Sums
Articles 50-60—General meetings

Article 50—Attendance and speaking at general meetings

Article 51—Quorum for general meetings

ix

6-11
6-12
6-15
6-16
6-20
6-23
6-28
6-32
6-36
6-37
6-38
6-40
645
6-48
6-49
6-50
6-53
6-56
6-57
6-58
6-61
6-66
6-70
6-71

6-75
6-176
6-80
6-82
6-86
6-91
6-104
6-108
6-114
6-119
6-122
6-125
6-129
6-130
6-135

6-136
6-139
6-140
6-141



Contents

Article 52—Chairing general meetings

Article 53—Attendance and speaking by Directors and
non-Shareholders at general meetings

Article 55—Voting at general meetings: general

Article 56—Errors and disputes

Article 57—Poll votes

Article 58—Content of Proxy Notices

Article 59—Delivery of Proxy Notices

Article 60—Amendments to resolutions

Article 61 —Means of communication to be used

Article 62—Company seals

Article 64—Directors’ indemnity

Article 65—Directors’ insurance

7. Private Equity—Precedents Commentary

Introduction
Assumptions
Investment Agreement Precedent Commentary
General Comments
Clause 1.1
Clause 2—Conditions Precedent
Clause 3—Completion
Clause 4—Obligations of the Company
Clause 5—Specified Event
Clause 6—Managers’ obligations
Clause 7—Restrictive Covenants
Clause 8—ITEPA
Clause 9—Listing and sale
Clause 10—Warranties
Clause 11—Conduect of claims
Clause 12— Disclosure of Information
Clause 13—Investor Directors, Observer and Chairman
Clauses 14 and 15-Assignment, new Shareholders and
deeds of adherence
Clause 16 —Provisions relating to the investors
Clause 17—Fees
Schedules 1,2, 3, 6and 7
Schedule 8 —Consents and obligations
Schedule 9—Warranties
PE Articles Precedent Commentary
General comments
Article 14—Quorum for Directors’ meetings/Article 30—
Investor Directors and Observer
Article 15—Voting at Directors’ meetings/Article 18—
Chairman’s casting vote

6-146

6-147
6148
6-149
6-150
6-153
6-156
6-159
6160
6-165
6-166
6-169

Contents
Article 19—Situational conflicts of interest 7-108
Article 32—Share rights (income) 7-109
Article 33—Share rights (capital) 7-110
Article 34—Share rights (redemption) 7-111
Article 35—Share rights (voting) 7-112
Article 36—Proceeds of an Event T-116
Article 37—Class rights 7-119
Article 39—Unissued Shares 7-120
Article 46 —Permitted transfers 7-121
Article 47—Mandatory transfers in respect of Leavers 7-122
Article 48—Drag along 7-126
Article 49—Tag along 7-127
Article 54— Procedure for declaring dividends 7-130
Article 62—Quorum for general meetings 7-131
Article 77—Priority of Senior Loan Agreement 7-132
8. Joint Venture Agreement Precedents Commentary
loint Venture Agreement Precedent Commentary 8-01
General Comments 8-01
Commentary 8-02
Clause |—Definitions and interpretation 8-02
Clause 3—Shareholders’ obligations 8-04
Clause 5—Directors 8-06
Clause 6—Transfler of Shares 8-12
Schedule 3—Consents and obligations 8-15
Schedule 4—Individual Shareholder obligations 8-16
Schedule 6—Deadlock 8-17
Drafting considerations for a Property Joint Venture Agreement 829
Shareholders’ obligations 8-30
Aim of the joint venture 8-31
Funding 832
Provision for development costs 8-33
Management of the joint venture 8-34
Interaction with development management agreement 8-35
Valuation and exit 8-36
Joint Venture Articles of Association Precedent Commentary 8-37
General comments 8-37
Drafting notes 8-38
Article 1.1—Definition of *Compulsory Transfer Event” 8-38
Article 1.1—Definition of “Expert” 8-39
Article 13—Quorum for Directors’ meetings 540
Article 14—Voting at Directors’ meetings 841
Article 15-—Chairing of Directors’ meetings 8-42
Article 16—Chairman’s casting vote 843
Article 17.6—Situational conflicts of interest 8-44

Xl



FF
Contents Contents
Article 21—Appointment of Directors 8-45 Commentary 10-03
Article 23— Directors’ remuneration 8-46 Clause 1.1—Definitions and interpretation 10-03
Article 25.1—Appointment and removal of Alternates 8-47 Clause 2—Grant 10-08
Article 26,2 —Rights and responsibilities of Alternates 848 Clause 3—Exercise 10-09
Article 29-Share rights 8-49 Clause 4—Price 10-13
Article 30—Authority to allot Shares 8-50 Clause 5—Completion 10-16
Article 31—Unissued Shares 8-51 Clause 6—Warranties and undertakings 10-23
Article 37.2—Share transfers 8-52
Article 383—Compulsory transfers 8-53 11. Warrant Instrument Precedent Commentary
Articles 45.3 and 45.4—Authority (o capitalise and General comments 11-01
appropriation of Capitalised Sums 8-57 Assumptions 11-02
Article 47.2—Quorum for general meetings 8-58 Commentary 11-03
Article 51.4—Voting at general meetings: general 8-59 Clause 1.1-—Definitions and interpretation 11-03
Clause 2—Constitution and form 11-08
9. Joint Venture Members’ Agreement Precedent Commentary Claugs 3—Register and Certificates [1-09
General Comments 9-01 Clause 4—Timing for exercise [1-10
Assumptions 9-02 Clause 5—Exercise 11-11
Commentary 9-03 Clause 6—Issue of Warrant Shares 11-14
Clause 1—Definitions and interpretation 9-03 Clause 7—Notification of an event 11-21
Clause 2—Name and Registered Office 9-05 Clause 8—Transfer of Warrant 1-22
Clause 3—Number of Members 9-06 Clause 9-—Undertakings by the Company 11=23
Definition of the “Business” and Clause 9-07 Clause 10—Winding up 11-27
Clause 5—LLP property 9-08
Clause 6—Banking 9-09 12. Boilerplate—Commentary
Clause 7— Accounts, [Auditors]/[Accountants] and audit 9-10 Introduction 12-01
Clause 8—Capital, profits and losses 9y Commentary 12-02
Clause 9—Funding and loans 942 Clause 1—Definitions and interpretation 12-02
Clause 10— Designated members 9-13 Clause 18—Relationship of Parties 12-18
Clause 11—Obligations of the Members 9-14 Clause 19—Several obligations 12-19
Clause 12—Indemnity 9-15 Clause 20— Further assurance 12-24
Clause 13—Management Board, appointment and vemoval Clause 21-—Successors 12-25
of Representatives and Alternate Representatives 9-16 Clause 22—Agreement prevails 12-26
Clause 14—Authority to act as agent of the LLP 9-17 Clause 23—Duration and variation of agreement 12-27
Clause 15—Management Board meelings 9-18 Clause 24— Waiver 12-33
Clause 16— Meetings of Members and designated members 919 Clause 25—Invalidity 13-3%
Clause 17 and Schedule 4—Deadlock 9-20 Clause 26—Contract (Rights of Third Parties) Act 1999 12-39
Clause 18— Voluntary transfer of Membership 9-21 Clause 27—Counterparts 12-44
Clause 19—Compulsory transfers 9-22 Clause 28— Notices 12-45
Clause 20—Termination of Membership 9-23 Clause 29—Entire agreement 12-50
Clause 21— Termination of this agreement 9-24 ' Clause 30—Applicable law 12-54
Clause 22—Winding up 9-25 Execution clause 12_58
10. Put and C‘all ()ptimj Agreement Precedent Commentary PART 3 PRECEDENTS
General Comments 10-01 |
Assumptions 10-02 Precedent A: Sharcholders’ Agreement

Xii xiil



Conltenlts

Precedent B: Articles of Association

Precedent C: Private Equity Investment Agreement
Precedent D: Private Equity Articles of Association
Precedent E: Joint Venture Agreement

Precedent F: Joint Venture Articles of Association
Precedent G: Joint Venture LLP Members’ Agreement
Precedent H: Put and Call Option Agreement
Precedent I: Warrant Instrument

Appendix—Table of Origins and Table of Destinations for the Private Model
Articles and Table A

Index 627

Xiv

|

Preface

The fifth edition of this book went to print in 2009 shortly before the final
provisions of the Companies Act 2006 came into force. Three years on, and
we have now_had the opportunity to see in practice how the new legislation
has been cocrating and how legal practitioners have been coping with the
new regine. We have also been able to “road test” the new precedents which
were inciaded in the previous version of this book.

With the introduction of the Companies Act 2006, company law has under-
gone its most radical overhaul since 1948. Significant changes to United
Kingdom company law introduced by the Companies Act 2006 include:

« the codification of directors’ duties;

« the removal of the prohibition on private companies giving financial
assistance in connection with the acquisition of their shares;

= the replacement of Table A with the new form of model articles;

+ the establishment of a new procedure for derivative claims;

« the ability for private companies to reduce their capital without court
approval;

= the abolition of the concept of authorised share capital;

+ the extension of the regime of electronic and web-based
communications;

= the abolition of the requirement for private companies to have a
company secretary; and

» the abolition of objects clauses in a company’s memorandum of
association.

The Companies Act 2006 has had a significant effect on the form of share-
holder arrangements and particularly upon the form of a company’s articles
of association that sit alongside such arrangements.

This sixth edition updates our previous publication in a number of key areas

including:

XV



