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INTRODUCTION

5.1 Save in the case of a mandatory bid', offers will invariably include a
number of conditions which must all be included in the firm offer announce-
ment.

The only circumstances in which new conditions can be added after an offer
has been announced are where new conditions are required to implement a
later revised offer (for example, shareholder approval for a new share
alternative?®).

Standard conditions include:

(a)  an acceptance condition — ie the minimum level of acceptance of the
offer below which the offeror may decline to proceed with the offer;

(b)  matters relating to the target’s business (for example, its financial
condition, litigation, contracts, financing, change of control issues,
issues of new shares or rights to acquire shares, and any other material
adverse changes in the target’s business, the latter being commeonly
known as a ‘material adverse change’ (MAC) condition); and
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5.1 Conditions

(c)  matters relating to the offeror’s abili i
. ty to implement the offer (for
gxgmple, offeror shareholder approvals, approval of the adrnissiorg to
listing of new offeror shares from the UK Listing Authority or other

regulatory ggthority, admission to trading and anti-trust and/or regy-
latory conditions). ¢

Being part of the terms of the offer, these conditions are contractual in natur
and form part of the agreement between the offeror and accepting tar ;
shareho}ders. In addition to this, however, the Code contains variougs RuﬁgEt
concerning specific conditions, and others constraining the general abilit Esf,
an offeror to invoke a condition in order to lapse an offer even when, Zso

matter of contract law, it might well be able to do so. v

If an offer is implemented by way of a scheme of arrangement, the scheme will
typically be subject to the same conditions as a contractualjoffer save that
1nstegd of the acceptance condition, the scheme will be subject to a numbe ] %
condmon‘s relating to the steps required under the Companies Act 2006 (rC(z)ﬂl
2006) to implement the scheme - ie holding a court-convened scheme meetin

at which a majority in number representing not less than 75% in value ogf
target shares held by target shareholders, present and voting, approve th

scheme; a separate extraordinary general meeting being held t(’) approve th:
scheme and, in most cases, amendments to the articles of association of the

target; :.md the sanction of the scheme and the necessary delivery and
registration of the associated court orders?.

:&n offer implemented by way of a scheme of arrangement may also include
Walk.-away conditions’ relating to the long stop date for the scheme becomin

effec_tlve,_ the date of shareholder meetings and the date of the court sancti ;
hearing; if these specified dates are not met the offeror may invoke the releva?ﬂ

condition (unless the dates are extended with the consent of the offeror)?
1 . .
A mandatory bid can normally only be subject to a 50% acceptance condition and any

necessary UK or EC anti-trust condition. See R
, e S p ko n. See Rule 9.3 and Rule 9.4 of the Code,

See Chaprer 12,
Section 3(b) of Appendix 7 of the Code.

THE ACCEPTANCE CONDITION - RULE 10 OF THE COLE

5.2 .It must be an unwaivable condition of any voluntary offer (other than a
partial offer under Rule 36) for voting equity share capital or for other
transferable securities carrying voting rights that the offer will not become or
be declared ‘unconditional as to acceptances’ unless the offeror has acquired or

agreed to acquire (either under the offer or otherwise)

50% of the voting rights'. SHE g Gt

As noted in paragraph 5.1, this condition is disapplied i i

i pplied in an offer implemented
l_)y way ‘of a scheme of arrangement? which would, instead, be condﬁionaelIl 0?1
inter alia, the shareholder approvals required by CA 200s. i

Rul:? 10 of the Code.
Section 16(b) of Appendix 7 of the Code,
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5.3 The rationale for having to include an unwaivable acceptance condition is
that an offeror ought not to be entitled to acquire ‘de facto control’ (ie for the
purposes of the Code, 30% of the voting rights) without making an offer to
acquire actual control (ie the 50% threshold described above), unless the
offeror accepts the additional constraints applicable to partial offers under
the Code.

The rationale for the 50% threshold is that, once the offeror has acquired over
50% of the voting rights, management control of the target is in reality
transferred to the offeror (as although it will not necessarily be able to pass
special resolutions, it will be able to pass ordinary resolutions at shareholder
meetings and, therefore, be able to determine the composition of the board of
directors) and, on all other conditions being satisfied, the target will become a
subsidiary.

5.4 The 50% condition is, in the case of a voluntary offer, a minimum and not
a maximum. In practice the offeror will invariably impose a higher threshold,
which will usually be carefully drafted to be 90% of each class of shares to
which the offer relates to ensure that the offeror is able to take advantage of
statutory compulsory acquisition procedures’. However, the offeror may
reduce this thi=shold to a lower level (above 50%), if it wishes to do so. The
offeror wit'-then be taking the risk that it will never acquire 100% of the
capital ©of ihe subsidiary.

Waivirg a 90% acceptance condition when acceptances in excess of 75% have
lieen. achieved is relatively common especially since the offeror will then be
2ble to pass special resolutions, delisting (if relevant) is likely to be possible,
institutional shareholders (including index-linked and passive funds) are likely
to accept the offer rather than remain as minority investors in a controlled
company, particularly if it is delisted and, if not already recommended, the
board of the target may then recommend that the shareholders accept the
offer?.

By contrast, waiving the condition when acceptances of more than 50% but
less than 75% have been achieved is less common.

Where the offer is highly leveraged, waiving a 90% acceptance condition is
likely to require the consent of the lenders and a commercial discussion with
them. An offeror should also include the power to vary the acceptance
condition in the event that the voluntary offer becomes a mandatory offer.

Any restriction on the ability of the offeror to waive down the level of
acceptances required must be set out in the announcement of the firm offer”.
1 QA 2006, sections 974-991, as discussed in Crapter 14. The Panel would not allow the
acceptance condition at more than 90% as there is no legitimate reason for requiring such a
condition, given that the CA 2006 compulsory acquisition procedure can be invoked at the

90% level.
2 See Cuapter 10 and the discussion on recommendations by target directors.
3 Rule 2.7(c)(iv) of the Code.

5.5 In certain ‘exceptional cases’, the Panel will ‘consider waiving the
requirements’ of Rule 10 of the Code ‘subject to prior consultation and to
appropriate safeguards’. In practice such waivers are seldom granted; how-
ever, they may be where, following a major change of management policy, it is
desirable to provide an opportunity for shareholders to dispose of their shares
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and where the offer is made on behalf of a group of investors who are
otherwise wholly unconnected and whose purpose is not to gain control'.

In addition, the Panel will sometimes waive Rule 10 in respect of offers for

investment trusts where such investment trusts are nearing the end of their
lives.

! Note 1 on Rule 10 of the Code.

5.6 Any new shares carrying voting rights which are unconditionally allotted
or issued before the offer becomes or is declared unconditional as to
acceptances must be counted. If any shares have been allotted in renounceable
form (for example, pursuant to a rights issue), the Panel must be consulted?.

! Note 2 on Rule 10 of the Code.

5.7 The shareholdings of concert parties cannot count towards the achieve-
ment of the voluntary offer acceptance condition' (in contrast to the position
in the case of a mandatory offer)

In a voluntary offer, the offeror alone must hold shares carrying over 50% as
a result of the offer. The Panel will allow shares held by wholly owned
subsidiaries to count towards this threshold. This can be important to note in
consortium bids as shares held by the consortium members cannot count
towards the acceptance condition unless they are transferred to the offeror, In
reality, this will only be an issue where the acceptance condition of the offer
can only be satisfied by including such shares.

In contrast, in a mandatory offer, the 50% acceptance condition includes
interests held by the offeror and its concert parties’. This is because a
mandatory offer might not be triggered voluntarily and the offeror might not
wish to proceed with the bid. Consequently, in order to ensure that a
mandatory bid does not lapse as a result of concett parties of the offeror failing
to accept the offer, shares held by the concert party are counted towards tirc
acceptance condition regardless of whether they accept the offer.

Rule 10 of the Code, and specifically, Note 5 on Rule 10.
2 Rule 9.3 of the Code.

5.8 Where a takeover is effected by way of a scheme of arrangement, instead
of an acceptance condition, the scheme of arrangement will be conditional on
the CA 2006-prescribed shareholder voting requirements (a majority in

number holding 75% in value of the shares voted) and the approval of the
court.

Although the acceptance condition to a contractual offer and the shareholder
approval conditions to a scheme of arrangement are not directly comparable,
the Code does allow offerors to switch the structure of an offer from a
contractual offer to a scheme, and vice versa, with the consent of the Panel,
regardless of whether the offeror has reserved the right to do so'. However,
when considering whether to give its consent to a switch, the Panel will take
into account whether the switch is likely, or is intended, to make the offer less
‘deliverable’ such that the offeror might avoid an obligation which it would
otherwise have to implement the offer®. For example, a switch from a scheme
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to a contractual offer with a 90% acceptance f:ondition or a swnchl_{folmti
contractual offer with a 50% acceptance condition to a scheme, is unlikely
be permitted by the Panel.

i ion 8(a) of Appendix 7 of the Code.
2 ;Zi:;?apliag of %}():P 20071 (Schemes of Arrangement)

(Schemes of Arrangement).

and paragraph 9 of RS 2007/1

MECHANICS OF ACCEPTANCE, PURCHASES AND PAYMENT

i i ini hether or not accep-
Code contains detailed rules for determining w i

f -icrgsh:ndzhare purchases by the offeror can be counted towards fulfg}ln%r tIcljc;
a?:ceptance condition. In the words of the introduction to Appendix

the Code:
¢t is essential when determining the result of an offer u.il:}der theb C?j;ﬁ ctllel;t:
appropriate measures are adopted such that all parties to the 0d er maﬁf‘ }elz anficess
t}FlJaI?t the result of the offer is arrived at by an objective procedure which,
possible, eliminates areas of doubt.

The offeror’s receiving agent plays the cgn’gral Eole in this pnégrclzzss. }Eﬁio;?fzﬁ
& d unconditional as to accep , €
offer can becoine or be declared | . Fageeptances, e o ol
iV i ired to issue a certificate to the offeror
or’s receiving agent is require s
ises i f acceptances received and nu .
advises. stating the number o _ d B
: i i rmitted to be counted towards
othérwise acquired which are pe to t s Lk
ition' ies of the receiving agent’s certifica :
a~ceptance condition’. Copies of the ing 1 :
e ';ﬁ)e Panel and the target’s financial adviser by the offeror or its financial
adviser as soon as possible after it is issued.

1 Note 7 on Rule 10 of the Code.

5.10 In view of the importance of the role of tl']ile oéferoisjﬁffi{vilgpig;ﬁ; 12
; ining whether the acceptance condition has been fulfilled, Ap
S;tfﬁimélgége sets out a ‘Receiving Agents’ Code of Practice’. This, amongst

other things:

s .
(a) sets out minimum qualifications fo_r a receiving agent to an offert, and
(b)  provides for the essential co-operation between the recinl;mg uapgc;z pud
istrar that the receiving agent has up-to-
the target’s registrar to ensure ; \
and accgurate information about, among other things, the target’s share
register”; o ‘ ”
(c) prgovides: for the offeror’s receiving agent to have direct accisg tgeitn
Panel if it believes that there is insufficient co-O]i;leraémdn orf 1P I;Cticelg
i i ich is contrary to the Code of Pr 3
instructed to act in a way whic nt 'ra
(d)  places the responsibility on the receiving agent for d;termm;gg EEZ
validity of acceptances and purchases to be counted towa
e A o
acceptance condition; and . ' :
(e) spec?ﬁes the limited term of disclaimer which is permitted to be included
in the receiving agent’s certificate’.

! i A dix 4 to the Code.
2 gzgigg % S{Aé’ggﬁdilx 4 to the Code. In addition, pursuant to Note 3 on Rule 10 of the Code,

the target must also provide information to the offeror on its shgricapital (including issued
shares gshares held in treasury and conversion and subscription rights).
i -
3 Section 1 of Appendix 4 to the Code.
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5.10 Conditions

Sections 5 and 6 of Appendix 4 to the Code.
Section 8 of Appendix 4 to the Code.

5.11 The method by which shareholders can accept an offer varies depending
on the form in which shareholders hold their shares.

Target shareholders who hold certificated shares send their share certificate to
the offeror’s receiving agent together with a completed form of acceptance,
When the share certificate is not in the name of the accepting shareholder,
other evidence will be required that the accepting shareholder has the right to
become the holder of the relevant shares (such as a completed transfer of those
shares into the shareholder’s name).

Forms of acceptance are sent to target shareholders at the same time as the
offer document is published. They vary in style but the trend is towards a
simple form with detailed terms set out in the offer document. These forms
authorise an agent, such as a director of the offeror or its financial adviser, to
complete a stock transfer form on the acceptor’s behalf'. The authorised agent
will generally execute a block stock transfer form covering all the shares for
which acceptances have been received. On the final closing date of an offer,
usually Day 60, acceptances may be counted towards the acceptance condition
from registered holders of shares even though they are not, for example,
accompanied by a relevant share certificate?.

! Note 4 on Rule 10 of the Code.

Paragraph (c)(iii) of Note 4 on Rule 10 of the Code. See also Note 6 on Rule 10 of the Code
which limits this to the final closing date.

5.12 Purchases of shares by an offeror or its nominee may be counted towards
fulfilling an acceptance condition only if:

(a)  the offeror or its nominee is the registered holder of shares; or
(b)  a transfer of the shares in favour of the offeror or its nominee (executed
by and on behalf of the registered holder and otherwise completed to a
suitable standard and accompanied by the relevant share certificatesiot
certified by the target’s registrar) is:
(i) delivered by or on behalf of the offeror to the offeror’s receiving
agent on or before the last time for acceptance; and
(ii)  the offeror’s receiving agent has recorded that the/teansfer and
the accompanying documents have been so received’.

! Note 5 on Rule 10 of the Code.

5.13 Shareholders with shares held in CREST may have a choice of acceptance
method. The offeror can decide whether to allow CREST shareholders to
accept an offer electronically without the need for a form of acceptance,
provided that the method chosen is made clear in the offer document'. Tf an
offeror allows shareholders to accept the offer electronically, shareholders
wishing to do so must send a “transfer to escrow’ instruction to CREST: this is
an instruction by such shareholders to CREST requiring it to transfer their
shares to an escrow account controlled by the offeror’s receiving agent.

The receiving agent will subsequently transfer the shares from this account to
the offeror when the offer becomes unconditional. If the offer lapses, or the
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shareholder withdraws its acceptance, the receiving agent transifers th; silllartl:s
back to the shareholder’s CREST account. Acceptances made e f:ctromlca 3; ;lr;
this way do not count towards fulfilling an acceptance cogc!mon un essf the
gransfer to the relevant member’s escrow account has settled in respect o the
relevant number of shares on or before the last time for acceptance set ou
the offer document?.

1 Note 4 on Rule 10 of the Code.
2 Note 4(2) on Rule 10 of the Code.

5.14 If the offeror has not provided for electronic acceptanci:, CRESE
shareholders must complete a form of acceptance in the normal way an]Il
return it to the offeror with their CREST- participant ID and account ID as we
as sending a transfer to escrow instruction to CREST.

5.15 The payment of consideration is co-ordinated, .ellt]:loug}il not malgle;
through the CREST system using the aSSLlre;d payment mecd anism. (r)lt
payment to be made, CREST debits the offeror’s cash memoranffum accou k
with the amount of the consideration payable and crled1ts the offeror’s }s;to;1
account with the accepting shareholder’s shares. Slmult?neously w1tbt E
debit, CREST sends a payment instruction to the offeror’s sif:ttlement an
which, undey ‘an agreement with CREST, makes a corresponding pay_megt tE
the accepting shareholder’s bank as instructed when the offeror puts its ban
in fiids.

$4¢ In a scheme of arrangement, there will not be any acceptances and
typically there will not be a receiving agent. Instead, the taﬁfget 1C0T1t
pany’s registrar will be involved in determining whether or not t el re m;ailn
resolutions are passed by the requisite majorities at the target genfera meet gf
and the court-convened meetings. The payment mechanics will o.r;nbpar Qd
the terms of the scheme and typically CREST sharel‘_ioldf:rs }:ml e pai
through CREST and certificated shareholders will be paid via cheques.

THE LEVEL OF CERTAINTY CREATED BY A FIRM
OFFER ANNOUNCEMENT
5.17 According to the Panel, the withdrawal of a bid after a firm offer
announcement is:
‘2 most undesirable step, which should not normally be considered except in the
most extreme circumstances’.
The rationale for this is that it is in the interests of target shareholc_iers and the
market that, once an offer is announced, there should be a high level of
certainty that it will not be withdrawn.

As the Panel states in PCP 2004/4 (Conditions and Pre-Conditions):

“The announcement of a firm offer will inevitably have a pr_ofound effect upon the
offeree company and the market price of its shares. Whﬂe investors in a company
which is the subject of an offer appreciate that it may fail due to lack of acceptances
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5.23 Conditions

ACCEPTABILITY OF PRE-CONDITIONS

5. i iti
mi}iinThl? chapftfer focgses on conditions to offers and pre-conditions to the
g of an offer which are set out in a firm offer announcement. However
3

the Code also allows “pre- N :
Rule 2.5 of the Code. pre-conditions’ in possible offer announcements under

In summary, the Code permits both:

(a) iat iogsﬁzileﬁgeror 1t(') make a possible offer announcement stating that
o Sa%-nga king an offer' but that any decision to do so is subject
B oD isfaction (or Wawer)_ of pre-conditions; and
offeror to announce a firm intention to make an offer under Rule 2.7
§ub]ect to pre-conditions which must be satisfied (or waived) bef ik
is committed to publish its offer document and thereby make thi (())rf?elrt

5. -conditions in possi
thii 5’;}2 ;:tqndll:lons in ppss1b1fl: offer announcements can be subjective rather
ive because, since the offeror is not commi
: mmitted to proceed with
offer even if the pre-conditi i e o i
- itions are satisfied, the makin is withi
. : i g of the offer is with
the discretion of the potential offeror. There is, therefore, no real benefit to };I)I;

gained in terms of certainty from iri e
objective. ty requiring any such pre-conditions to be

Eggﬁggr, 1? order to ggloid fcafdse market concerns, it must be clear from the
of any possible offer announceme i
nt referring to pre-conditi
fe ons
whether or not the pre-conditions must be satisfied before an offer can be

made, or whether they are wai
aiv. :
advance?. y able and the Panel must be consulted in

See Section 6 of PCP 2004/ iti iti
i i A 4 (Conditions and Pre-conditions). See CraptEr 3.

5.2 ][11 € f e d“e 0 I
Of.{et announcement WhIC] 18 Sub]ect to t}le SatleaCtl()l ()i a E-C( }“dl‘ O,
pl‘ 1on
letllougll tlle usual OffEI tlIIIEtable \‘\4‘111 not s y -CO O ]'5'1
( o
beell Sﬂtlsﬁed Oor \‘Val“Ed thEIEb} pOtCIItlaH; CXEEIIdL’[lg the pe l()d Of Suei CIOr
the ta]gEt), [h.!S StIllCtl]IE [)IOHdES reater Ce}ftalllt}' f()! lla e]l()lde < .
g !
S I re ana he
matkel: thaﬂ a pOSSlble Of'el announcement as once the pl‘e-COIIQ tion to t]‘le

g 1S § 151i6d the ()ﬂEIOL must P[OCCE W ltll 1 ter on t
9 h
IIlakI[I ()f an OIEEI at d > OIIEr he

g:;hil:ei r}:toss;blg of{;er annouélcements, a firm offer announcement under Rule
4 ended and required to provide a high i
: and P gh level of certainty. The use of
(\:volgili?td.g)r sub]ecth pre-conditions might mean that the offergr is no more
ed to proceed with the offer than if i
if it had made a possible off
announcement. The use of pre-conditions i e i '
! ] itions is therefore very limited and i
area in which the Panel acts with ci i ' | anicnutog e
‘ _ _ circumspection to avoid undermini
certainty that is otherwise caused by a firm offer announcement 5

5.26 Except with th
e consent of the Panel, an offer
: o must not be an
subject to a pre-condition unless the pre-condition: nounced

( ) i
a IE1ateS fo a dECISIOI‘l tllat tlIEl‘e W‘lu be no UK 01 I: nti-tr s erence
]. 1
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(b)  relates to a decision that there will be no such anti-trust reference or
proceedings, or if there is such a reference or proceeding, the relevant
authority allows the offer to proceed; or

(c)  involves another material official authorisation or regulatory clearance
relating to the offer and:

(i) the offer is publicly recommended by the target board; or
(i)  the Panel is satisfied that it is likely to prove impossible to obtain
the authorisation or clearance within the Code timetable®.

Therefore, for example, a pre-condition relating to the recommendation of the
target board, whilst acceptable in a possible offer announcement, is not
acceptable as a pre-condition to a firm offer announcement.

Pre-conditions are not widely used and are limited to situations where a
material regulatory condition is unlikely to be able to be obtained in the
normal Code timetable and the offer is not being implemented by way of a
scheme of arrangement. Where an offer is being implemented by way of a
scheme of arrangement the Code timetable does not apply in the same way and
so there is much greater flexibility for accommodating long regulatory
clearance procasses within the scheme timetable without the need to use

pre-conditiaas.

However,_if the offer is not being implemented by way of a scheme of
arranzement and an anti-trust, regulatory or other approval is likely to take a

nraloaged period of time that would not fit within the normal Code timetable,
=:may be necessary to make a pre-conditional offer.

There has been an increase in offers involving long regulatory approval
processes outside the UK or EU (for example, the MOFCOM approval in
China does not have a fixed timetable and can be a lengthy process). This does
not raise Code timetable issues in the context of schemes of arrangement but
might require a hostile offeror to make a pre-conditional firm offer.

1 For an example, see the BHP Billiton pre-conditional offer for Rio Tinto in 2008.

Rule 13.3(c) of the Code.
3 See Cuarrer 17,

527 As noted above, an offer must not normally be made subject to a
condition or pre-condition relating to financing.

Exceptionally, however, the Panel may be prepared to accept a pre-condition
relating to financing' either in addition to another pre-condition or otherwise;
for example, where, due to the likely period required in order to obtain any
necessary material official authorisation or regulatory clearance, it is not
reasonable for the offeror to maintain committed financing throughout the
offer period.

In such a case, the financing pre-condition must be satisfied (or waived), or the
offer must be withdrawn, within 21 days after the satisfaction (or waiver) of
any other pre-condition or pre-conditions permitted by the Panel. In addition,
the offeror and its financial adviser must confirm in writing to the Panel before
announcement of the offer that they are not aware of any reason why the
offeror would be unable to satisfy the financing pre-condition within that

21-day period.
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TYPES OF CONSIDERATION

Mark Gearing

Overview

Introduction 11.1
Cash 112
Loan notes 11.24
Shares 11.33
Combined consideration and alternative offers 11.41
Mix-and-match elections 11.44
Deferred or contingent consideration 11.46
INTRODUCTION

11.1 The dnniouncement of a firm intention to make an offer must include the
terms of tke offer'. An offeror will, therefore, need to establish the type(s) of
consideration it wishes (or is required) to offer before it can make a firm offer
antounicement. The basic choice is between cash and shares or other securities,
o+ a combination of cash and shares or other securities,

The City Code on Takeovers and Mergers (the ‘Code’) provides, fundamen-
tally, that all holders of target company securities of the same class must be
afforded equivalent treatment?. The Code also provides that an offeror should
only announce a bid after ensuring that it can fulfil any cash consideration
offered in full, and after taking all reasonable measures to secure the
implementation of any other type of consideration offered’.

This chapter discusses the implications under the Code of the choice of
patticular types of consideration, as well as certain implications under the
Companies Act 2006 (CA 2006) and the Financial Services and Markets Act
2000 (FSMA 2000), as amended by the Financial Services Act 2012 (FSA
2012).

While not the subject of this chapter, it is also important to note that the Code
further provides for a comparable offer to be made for different classes of
equity share capital in the target*, although in practice listed target companies
with different classes of share are relatively rare and the Code requires an
appropriate proposal to be made for convertible securities, options or watrants
to subscribe, although in practice this usually applies to employee share
arrangements’.,

U Rule 2.7(c)(i) of the Code. Also note the effect of Rule 2.5(a) of the Code if any earlier
statement is made in relation to the terms on which an offer might be made (eg in a ‘possible
offer’ announcement). See further Crapter 3.

See General Principle 1 of the Code.

See General Principle 5 of the Code and Rule 2.7(d) and Rule 24.8; see further paragraphs
11.4-11.9.

* See Rule 14 of the Code.
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11.1 Types of consideration

% See Rule 15 of the Code and Chapter 16.

CASH

Introduction

11.2 An offeror is required to provide cash in three circumstances (unless the
Panel on Takeovers and Mergers (the ‘Panel’) agrees otherwise):

(a)  ifit makes a voluntary offer and it (and/or any of its concert parties) ha
acqmre'd an interest in shares which in aggregate carry 10% or more 0;
the voting rights in the target company in the 12 months prior to the
stax;c O}ﬁ (and du;'mg) the offer period, in which case the price payable for
suc i i
durinsg ?giess 1131;1r : sé 1t;he offer must not be less than the highest price paid

(b)  ifit (and/or any of its concert parties) wants to acquire any interest in
the target’s shares during the offer period?, in which case the price
payable for such shares under the offer must be not less than the highest
price palc_i during the offer period and, if the aggregate purchases of
interests in shares amount to 10% or more of the voting rights in the
target company, in the 12 months prior to the start of the offer period;
or

(¢)  if it is required to make an offer under Rule 9 of the Code (the
mandatory offer rule), in which case the price payable under the offer
must be not less than the highest price paid during the offer period and
within 12 months prior to its commencement (irrespective of the
percentage purchased during this period).

It should be noted that an offeror will not be able to purchase an interest in
target shares if to do so would cause it to have to increase or revise its offer at
a time when it is precluded from doing so (eg because it has made a ‘no
increase’ statement or its offer has entered the final 14-day period ending on
the last day it is able to become unconditional as to acceptances)®. N

A cash offer may also be required where, although there have been no
purchases and no mandatory offer requirement has arisen. the Fael views it
as necessary so that all shareholders of the same class are a’lfforded equivalent
treatment’. The Panel also has a discretion to dispense with the minimum price
requirement, which it may exercise in certain circumstances®. v

An gfferor may of course choose to offer cash as part of its offer consideration
In circumstances where it is not otherwise required.

1
Rule 11.1(a) of the Code. Note 1 on Rule 11.1 of the Code sets out the method of determining

the price where the acquisition is of interests in shares rather than the

Furthermore, where the consideration for an acquisition is securities, thsff1 fquutiil;?;fh\:ﬁi
normally be deemgd to be a purchase for cash unless the selling shareholder is required to hold
the securities received until either the offer has lapsed or the offer consideration has bee
posted to accepting shareholders (Note § to Rule 11.1 of the Code) ’
Rule 11.1(b) of the Code. -
guki{&f gg t‘;u: ch})lde. See further CuapTER 6,

ee Rule 32.2 of the Code and Note 2
Nle LT 11 atte e on Rule 32.1 of the Code.
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6  For the factors that the Panel might take into account when considering an application for an
adjusted price, see the Note on Rule 11.3 of the Code (for voluntary offers) and Note 3 on
Rule 9.5 of the Code (for mandatory offers).

Source of funds

11.3 Cash may be provided from the offeror’s existing cash resources’, from
existing or new debt financing® or, possibly, from the proceeds of an issue of
new securities, either as a result of a cash underwriting of the shares being
offered as consideration under the terms of the offer® or directly through an
issue of new securities separately from the terms of the takeover offer itself*.

See paragraph 11.5.

See paragraphs 11.6-11.13.
See paragraphs 11.14-11.16.
See paragraphs 11.17-11.20.

E T

Cash confirmation

11.4 The Code requires that the announcement of a firm intention to make an
offer should only be made after the most careful and responsible consideration
and-v/hen the offeror has every reason to believe that it can and will continue
i L& able to implement its offer’. The Panel attaches great importance to this
fejuirement as it considers that, if an offer subsequently has to be withdrawn,
a false market in the shares of the target is likely to have been created and
target shareholders may have been treated unfairly®.

One manifestation of this principle is the requirement that, when an offer is in
cash or includes an element of cash, an appropriate third party (usually the
offeror’s financial adviser)’ must confirm that resources are available to the
offeror which are sufficient to satisfy full acceptance of the offer (so-called
‘cash confirmation’)*. This confirmation is required to be included in the firm
offer announcement and again in the offer document®. The offeror and its
financial adviser must, therefore, be satisfied that the cash will be available
before an offer announcement is made.

In the event that sufficient cash is not available to satisfy the consideration due
to target shareholders under the offer when it becomes unconditional, the
Panel can require the party which gave the cash confirmation to produce the
cash itself. However, the cash-confirming party will not be expected to do so
provided that, in giving the confirmation, it acted responsibly and took all
reasonable steps to assure itself that the cash was available®. This will be a
matter of judgement in each case. In making that judgement, a variety of
factors will need to be taken into account by the person giving the cash
confirmation, including the standing of the offeror, the extent and nature of
that person’s relationship with the offeror and the size of the offer. If, in the
extremely rare event that the cash is not made available following the
announcement of a firm intention to make an offer, the Panel Executive will
investigate what steps were taken by any person giving the cash confirmation
and whether that person acted responsibly and reasonably’.
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It foﬂo‘g.s that aln offer cannot normally be made subject to a condition o
pre-condition relating to financing, except in g i r
cert :
——) g P ain very limited circym.
1
2
3

See Rule 2.7(a) of the Code.
See General Principle 4.
The Panel will not usually regard i
Par gard another member in the same group as the offer
that is in the same group as one of the members of a consortium that is makinogr,rg; Zg:ison
, as

an appropriate third party to gi i !
e party to give a cash confirmation. See the Panel’s Annual Report 2001 tg

Infmrcurlillstances Where a target shareholder has given an irrevocable legally binding and

:}r: orceable commitment not to accept the cash offer, or the cash alternative limb of angcn‘fr1
¢ amount of cash to be cash confirmed can be reduced by an amount correspondj i

shares subject to that irrevocable. BORIRE

See Rules 2.7(d) and 24.8 of the Code.
gce tEc i)asr slentence, in parenthesis, in Rule 2.7(d) of the Code
ce the Panel Annual Report 1990 to 1991 at iéh gef i
4 ‘ page 8, which refers to an occ
Panel Executive ruled that the adviser concerned shoul,d pay the outstanding cof;?diggeof drl;:

ﬂd ffEI' ecause he ha EX q th ca W
ClSCd d e
U,V er the o l! 111 d 10t er adequate care In ensuring at Sl’l Ol.lld b

See Rule 13.4(a) of the Code. See also Rule 13 4(b) i
_ ; : and paragraph 11.17 in relati
o}i‘fers ﬁz_la;}n?ed by the issue of offe.ror securities, and Rule 13.4(c) and CuarTer 5 ?nfé]at:;o?ig
It:he F](()slmbihty of the Panel accepting a financing pre-condition in exceptional cascs (eg where
e likely period required to obtain any necessary material official authorisation or regulatory

CJEHIQIK_E ['I]ElkES t Lmreasonable fClE the ()ffﬁl()l to maintain comu ltfed ﬁ.l]a] Cin; 1 1T
) g t! roughou

Existing resources

11.5 Providing a cash confirmation will be relatively straightforward to the
extent that the offeror is providing cash from its existing resources (ie without
relying on new or existing debt facilities). In these circumstances it often used
to be felt sufficient for the financial adviser giving the cash conﬁrrr’lation to seek
written confirmations from the offeror (and the offeror’s bank(s)) that it h;ﬁ
access to the requisite funds, and only in certain cases would the financis!
adviser also request some degree of control over the account in which “h';:e
funds were held". Practice has, however, become stricter in this area énd

ﬁnanmal adviser will often now require the relevant sum to ke oy in ;
ting-fenced or escrow account over which it is able to exercm‘é\ccl)nl'c}ol ili

()I(IE 0 eve Il ut ation ()‘ |I()Se h.l ldS fOI an urpose [lle

There remains the risk. that the bank which provides the account in question
rn;g‘ht itself .fall (a point brought sharply into focus by the 2008 financial
crisis), legvmg a d_]fferent financial adviser who has provided the cash
;:OHHItI}I:a%En pgtientcially exposed. This may be addressed in practice, at least
rom the fiancial adviser’s standpoint, by having the same instituti : i

the account and the cash confirmation. ¢ R e -

2 &
See, for example, Panel Statement 2001/2 (Corporate Resolve Plc/Focus Dynamics Plc).
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Debt financing
‘Certain funds’

11.6 If cash is to be provided by a new debt financing, the practical effect of
the Code requirements is that the offeror must have a signed loan agreement
(or so-called ‘bid facility’) in place by the time of its firm offer announcement,
the terms of which are such that both the offeror and its financial adviser can
be satisfied that the offeror will be able to draw down the funds needed to
satisfy the full amount of the cash consideration required under the offer (so

called “certain funds’)'.

Given that an offer cannot normally be made subject to a condition or
pre-condition relating to financing, the conditions precedent that are permis-
sible in any such loan agreement are severely constrained. In practice, it would
be usual to limit any conditions precedent (other than those directly linked to
or matching the offer conditions) to ones which are fundamental to the lenders
and which they cannot be reasonably expected to do without (eg the solvency
of the offeror) or which are within the control of the offeror (eg documentary
conditions precedent). In the case of the former, the financial adviser or other
third party giving the cash confirmation will want to satisfy itself as to the
continuiag solvency of the offeror over the period in question. In the case of
the latter, it will usually seek a direct commitment from the offeror that it will
satiafy (or procure the satisfaction of) any such documentary conditions
piecedent.

' See, for example, Panel Statement 1991/4 (Proposed offers by Luirc Corp for Merlin
International Properties Limited) and Panel Statement 2001/2 (Corporate Resolve Ple/Focus
Dynamics Plc), both instances where an offer was announced without a formal, binding
agreement for the provision of funds in place and the offer was withdrawn or allowed to lapse
because of insufficient funds. In both cases, the offeror’s financial adviser was publicly
criticised by the Panel for failing to discharge the duty imposed upon it by the Code in giving
a cash confirmation.

11.7 Both the offeror and the third party giving the cash confirmation will
wish to be satisfied that the necessary funds will be available for the full period
that may be needed for the offer to become wholly unconditional and for the
settlement in full of the cash consideration due under the terms of the offer
once it becomes unconditional. The loan agreement will therefore include the
concept of a so-called ‘certain funds period’, which will commence on the
signing of the agreement and the release of the firm offer announcement and
which will terminate after a sufficient period has been allowed for this purpose.

Where the takeover is to be effected by means of a contractual offer, the certain
funds period will, typically, need to cover the period likely to be required for
the offeror to reach the 90% level and, if still reliant on borrowing for this
purpose, to implement the compulsory acquisition procedures'.

Relevant time periods to consider in determining what is an appropriate
‘certain funds period’ in these circumstances, include the following:

(a)  the offer document should normally be posted within 28 days of the
announcement of a firm intention to make an offer?;
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(b)  in order to implement the compulsory acquisition procedures, th
offeror must have acquired or contracted to acquire not less than ,90t°e
qf the target shares to which its offer relates (and 90% of the ver: 5
rights carried by the target shares) within three months of the la VOctlmg
on which its offer can be accepted or, where the offer is not Lk
which the Takeover Directive applies®, within six months of th ccl) s -
the offer if that period ends earlier*; and g

(c) the obligation to pay the consideration to shareholders who have b
given a compulsory acquisition notice will, assuming no obje t'een
have been lodged with the court, arise six weeks thereafter”, i

In practice, given that it is usual to keep an offer open indefinitely once h

been. declared unconditional in all respects, the period allowed t):) s:elt'e y I?S
required 90% test may theoretically be indefinite in the case of an (;?f?, %
whlch the Takeover Directive applies. A view therefore has to be taken 3 }t10
certain funds period in such cases, and typical longstop dates i Orlht L
circumstances are often set between six and nine months from th, 2 o
which the offer document is despatched. " 7 b

Different considerations will apply in the case of a takeover which is to b
effected. by means of a scheme of arrangement, where the relevant time pe : de
to cqnmder will include the period for convening the necessary Sharghéllcc’i :
meeting(s) and for the various court procedures, including arrangin l‘:r
necessary court hearings®. In all cases, in determining an appropriatg ceg tt'e
funds pe1_r10d, careful consideration also needs to be given to whether th .
any specific conditions needed which may prove particularly time-cons‘:‘;ﬁare
to satisfy. These may include, for example, certain merger control or thng
regulatory approvals, depending on the facts of any particular case i
1 See i i i ipati .

2 apf,ﬁcigﬂf}zﬁ;ﬂn;;ﬁ;ﬁjIcgﬁfhff_ the obligations under CA 2006, section 981 and,
See Rule 30.1 of the Code.
See paragraph 1.6.
See CA 2008, section 980(2)-(3).
See CA 2006, section 981 (6).
See CA 2006, Part 26 and Crarrer 12,

[ S T N Y

11.8 The nature of the offeror and the lender(s) to the o
: ; : HE: 0 : ff°-l.'t)",
gg:g;?loid‘;ﬁgr]i rfggilh‘:nty f\;Vl‘c}? tlllleir fi]nancial credibility, will alsoallllgvteh:
the | s to which the relevant adviser i i i

order to satisfy itself that the necessary funds will Vbsee;vl;il;?)‘}z lrzicgid?o lm
for hexampl‘e, where a financial adviser is acting for a newly crleated oferlrgoi,
:luc Iellls an of_f-the-:shelf’ overseas company, the Panel has taken the view that
hle only way in which the adviser can be sure that funds will be available is to

ave an irrevocable commitment from a third party (eg a bank) upon whom

reliance can reasonably be i
iy y be placed at the time of the announcement of the
1
ISin:;ﬁiﬁe):l Sﬁ:ter}ll‘lent_199l/4 (Proposed offers by Luirc Cop for Merlin International Properties
pedly the circumstances underlying Panel Statement 2001/2 {Corporate Resolve
ocus Dynamics Plc), the Panel also referred to it being ‘necessary as a minimum to have

‘r 1 P y up! Y
1
an Iirrevoca !Ic and effective commitment f] Om a party upon Wh()ﬂl rehance can IEaSOIlabl be
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11.9 Where an offeror wishes to use existing debt facilities, it will be necessary
to determine what ‘draw stops’ there are and whether it would be necessary, or
prudent, to obtain some form of relaxation from the existing lender(s) for the
purposes of the offer. This may not, however, be practical because of timing or
secrecy concerns. An alternative would be to check, if possible, that no event
of default will arise, all relevant covenants and ratios will remain satisfied, no
representations or warranties will be breached and acquiring the target group
will not cause the loan to go into default. If this is not practically possible, it
may be necessary to exclude the target’s group from events of default, negative
pledges and any other relevant restrictions in the offeror’s existing facilities, for
what is called a ‘clean up’ period following its offer, so that any problems can
be sorted out without triggering, for example, a cross-default in the facilities.
The practical difficulties of obtaining such relaxations may, however, mean
that a specific bid facility needs to be put in place even though there may be
sufficient headroom in the offeror’s existing debt facilities.

Disclosure of financing terms

11.10 Any decument relating to the financing of an offer needs to be made
publicly avéiiable by the offeror by being published on a website by no later
than 12-hoon on the business day following its announcement of a firm
intention co make an offer’.

The oéter document must also contain a detailed description of how the offer
%< 19 be financed and the source(s) of the finance, and details must be provided
of the debt facilities or other instruments entered into in order to finance the
offer and to refinance the existing debt or working capital facilities of the
offeree company?. This applies irrespective of the nature of the takeover - ie
irrespective of whether it is to be effected by way of a contractual offer or by
way of a scheme of arrangement, and irrespective of whether the offer is a
securities exchange offer or a ‘cash only’ offer’.

The details required include, in particular, the amount, the repayment terms,
interest rates (including any ‘step up’ or other variation), any security
provided, a summary of key covenants, the names of the principal financing
banks and, if applicable, details of any deadline for refinancing the facilities
and the consequences of any failure to do so*. This level of detail is required
irrespective of whether or not the offer is leveraged (ie where the offeror
intends that payment of interest on, repayment of, or security for, any liability
will depend to any significant extent on the business of the target)’.

In a hostile or competitive situation, the offeror will not usually wish to
disclose any additional debt financing capability that it may have available to
it if it wishes to increase its offer (ie ‘headroom’). The Code Committee has
said that it understands that an offeror may be commercially disadvantaged if
it was required to disclose such headroom, and accordingly it considers that
any potential increase in a bid facility that has been agreed need not be
disclosed in the offer document, nor included in the documents made publicly
available®. In practice, any such agreement will often be set out in a separate
agreement or side letter to facilitate its exclusion from disclosure.

Another commercially sensitive area is so-called ‘market flex’. These provi-
sions typically allow the lead arranger(s) of the debt financing to vary (or “flex’)
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certain terms, within defined limits, in order to facilitate the syndication

prOFe§s7. The concern has been that, if the potential syndicatees know th
limits in advance of syndication, they can negotiate better terms for them lese
and thereby potentially increase the offeror’s financing costs. In prancticze :ﬁs
Panel Executwe has been known to grant limited dispensations permittinb the
exclusion O.f market flex arrangements from the financing documents re o 5
to be published on a website following the announcement of a ﬁrmq(l:olgfe
However, these dispensations do not generally extend to the detailed desc o
tion of how an offer is to be financed which is required to be included in T}I:-
offer docun_lent. Accordingly, lead arranger(s) have in practice been given u tE
28 days (being the maximum period normally allowed in which to publishp h0
offer document®) in order to syndicate the debt without having to disclose at :
market flex provisions. If the debt is successfully syndicated in that time tEY
actual terms syndicated are disclosed in the offer document and the market fl f
arrangements cease to be relevant and do not need to be made public E{
however, the debt remains to be syndicated by that time, the market ﬂ :
arrangements do then have to be described in the offer docu,ment d th fBX
terms published on a website®, WS

TI;E, }(liode Committee has also said that it understands that the structures by
which equity may l?e provided to private equity offeror vehicles may be
commercially sensitive, and accordingly it does not consider that such

underlying equity financing ar i i i
: g arrangements need be disclosed in det
disclosure need only be made in broad terms™. et

! See Rule 2.7(c)(xi) and Rule 26.2
; .2(b) of the Code.
j Rule 24.3(f) of the Code.
_Sref:ksectlon _5(:)('ii) in P:smel Statement 201022 (Review of certain aspects of the regulation of
: a e?ver Blds) in relgtlon to increasing transparency and improving the quality of disclosure
t}clze ahso section 6(d) in each of PCP 2011/1 and RS 2011/1 in relation to offer financing anci
fe[(; anges made to the rules on disclosure of the financing of an offer, Previously, the view
?ktj e Panel had been that detailed information in relation to the financing of an offe; was onl
Lbe yhrcl) be _relevant where non-assenting offeree shareholders could become minorir?
:Csée o}ders E‘l a ccf:;npanyhcontrofled by the offeror (so not in offers effected by way o’
me) or where i
o e ofl‘:ers).o eree shareholders could become shareholders in the offeror (so rot
Rule 24.3(f)(i)~(vii) of the Code. As descri i
v | . As scribed in paragraph 6.28 of PCP.-20.1/1
the Co;le Committee ‘believes that, together with the disclosure of financial \n'ﬁrﬂ'_n;ti‘c’n;
;t:lc:li;;(l: ll'fl ilesp]jci of all 1offemrsa . . . this information will assist the reader.ir, forming an
s of the i i
h ol ok alance sheet and debt of the combined group following cornletion of the
Prior to the changes made to the Code which came in
_ . to effect on 19 September 2011, derai
disclosure of financing terms had only been required in relation to leviraged foers., S

: gee paragraph 6.29 of PCP 2011/1.
ee paragraph 11.13 in relation to debt syndicati
f See Rule 24.1 of the Code. AL T
? See Panel Stat i
9% e ement 2012/8 (Review of the 2011 Amendments to the Takeover Code),
10
See paragraph 6.30 of PCP 2011/1 and paragraphs 6.22-6.23 of RS 2011/1. For example, a
sta(';erriept of the respective amounts to be provided by a private equity sponsor’s differe,nt
ﬁujr;:i:r ymghfuuds.should Sufﬁce? without it being necessary to disclose the leverage within such
Is or the split, categorisation or identity of the different partners or other underlyi
participants in the equity financing. i
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Financial assistance by target group

11.11 In leveraged offers, financial assistance considerations may also arise.
Where an offeror is acquiring or proposing to acquire shares in a target that is
a public company to which the CA 2006 (or a former Companies Act) applies,
it is not lawful for the public company target, or any company that is a UK
incorporated subsidiary of that company, to give financial assistance directly
or indirectly for the purpose of the acquisition before or at the same time as the
acquisition takes place'. Examples of unlawful financial assistance would
include any agreement by the target to lend money from the target group to the
offeror for the purpose of servicing its acquisition finance (as distinct from
working capital finance), and any agreement to provide guarantees or security
from the target group for the purpose of supporting the offeror’s acquisition

financing?.

It is also unlawful for a public company target, or any company that is a
subsidiary of that company, to give any financial assistance after an acquisition
of shares has taken place directly or indirectly for the purpose of reducing or
discharging any liability incurred for the purpose of that acquisition, but only
if the compaiiy in which the shares were acquired is a public company at the
time the assistance is given’. Accordingly, provided the target company is
re-registeted as a private company following the acquisition and before any
post/acquisition assistance is given, this prohibition will not apply.

1. CA 2006, section 678(1). Given the definition of ‘company” in CA 2006, sectionl (1), it is clear
that section 678 does not prohibit a foreign subsidiary of a UK public company target from
giving financial assistance for the acquisition of the target’s shares (thus giving statutory effect
to the decision in Arab Bank Ple v Mercantile Holdings Ltd [1994] Ch 71, [1994] 2 All ER
74), The laws applicable in the jurisdiction of the foreign subsidiary (eg as to corporate benefit
and directors’ duties) would, however, need to be considered in any given instance and it is
important that the giving of any assistance by the subsidiary is not funded by the UK parent.

2 Gee CA 2006, section 677, for the meaning of “financial assistance’.

3 CA 2006, section 678(3).

11.12 Also in leveraged offers, the lending banks will usually be concerned to
ensure that the offeror cannot declare its offer unconditional as to acceptances
until it has reached the 90% threshold necessary to be able to implement the
compulsory acquisition procedures and acquire 100% of the target’s share
capital'. One reason for this is that it would then be possible to obtain financial
assistance from the target group, following the acquisition of 100%, without
the need to consider the interests of minority shareholders and to guard against
possible objections by them®.

Tn certain circumstances, lending banks may be prepared to agree that the
offeror can declare its offer unconditional as to acceptances once it has reached
75%, being the level at which it can procure the passing of any necessary
special resolutions to re-register the target (and any other relevant company) as
a private company so as to permit the giving of financial assistance’. The
interests of minority shareholders will, however, need to be carefully consid-
ered in these circumstances and, in determining whether or not to approve the
giving of financial assistance, the directors of the target (and any subsidiary in
the target group involved in giving the assistance) will need to have regard to
their fiduciary duty to promote the success of the company concerned.
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The lending banks, and the offeror, will wish to satisfy themselves that there i

no reasonable likelihood of a target shareholder or group of shareholders whlS
hage yet to accept the offer preventing the offeror from ultimately reachino
90% and being able to implement the compulsory acquisition procedures of
shoulc.l that not prove possible, blocking any special resolution necessary to
re-register the target (and any other relevant company) as a private compzn)?

Depenglmg on its terms, any side agreement or arrangement with the lendin
banks in connection with their approach to the offeror’s ability to declare itg
offer unconditional as to acceptances may have to be included in ths
documents required to be published on a website following the announcem ;
of a firm offer?, in which case the details would also have to be disclosed in :.'11]1 Y
offer document®. This applies whether or not the agreement or arran emene
has been reduced to writing and, if it has not, a written memorandumgwo 15
need to be created for disclosure purposes. This can be a sensitive @
particularly in hostile and/or competitive takeover situations. G
' See CA 2006, sections 974-991,

See Cuaprer 2.

See CA 2006, section 97.

See Rule 2.7(c)(iv) and Rule 26.2(e) of the Cod
Rule 24.3(d)(ix) of the Code. e

[P N Y

Debt syndication

11.13 An offeror seeking to raise debt finance for a cash offer (or an offer
involving a cash component) would normally appoint one or more primar

lenders to commit to provide the required facility to implement the offer. ir}I
advance of the announcement of a firm intention to make an offer and if
necessary to seek further lenders to participate in the facility and take a share

of their financing commitment (ie icipati i
; sub-participations) follo
e— p p ) wing the firm offer

The Code places particular emphasis on the vital importance of maintainin
absolute secrecy before an announcement is made, and one circumstance ig
Whlch an announcement is normally required is when negotiations or dise 1s-l
sions relating to a possible offer are about to be extended to include moge t}L

a very restricted number of people. Q"

In this context, .the Panel Executive requires prior consultation bafore more
than a total of six parties are approached about an offer or possibl;e offer (the
so-called ‘rqle of six’), and this includes potential providers of finance, whether
debt or equity’. Where a party has been approached about the possil;ﬂ_ity of it
providing ﬁngnce to an offeror, and has declined the opportunity to do so, the
Panel Executive may be prepared to treat that party as no longer countin

towards the six parties who may be approached, provided it is not interesteg
in securities of the offeror or offeree and does not have any other ongoin

interest in the offeree®. Given these limitations, wider syndication of anygdebgt

ﬁnartlcmg required usually has to be conducted after the firm offer announce-
ment.

Where an offeror or any of i i i i

1 0, “any of its advisers or primary lenders intend to provide
non-public information about the offeror or the target to a potential%nance
provider which also holds (or may hold) shares in the target, it will be
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important to ensure that effective information barriers have been established
between its debt and equity departments so that any such information does not
have to be made equally available to all target company shareholders, with
further possible implications under the Code®.

1 See Rules 2.1 and 2.2(e) of the Code.
2 Gee Practice Statement No 20 (Rule 2 — secrecy, possible offer announcements and pre-

announcement responsibilities), at paragraph 8.2.

3 Gee Practice Statement No 20, at paragraph 8.4. Where one department of a multi-service
financial organisation has declined an opportunity to provide finance and a separate
department is interested in securities of the offeror or offeree, the Panel Executive will not
normally treat the organisation as counting towards the six parties by virtue if its having been
approached to provide finance, provided that the department which is interested in securities
of the offeror or offeree is not aware of the approach to the department invited to provide

finance.

4 See Practice Statement No 25 (debt syndication during offer periods), which describes the
application of the Code to the syndication of debt financing following the announcement ofa
firm intention to make an offer. See also Rule 20.1 of the Code {equality of information to
shareholders and persons with information rights) and Rule 16.1 of the Code (special deals
with favourable conditions).

Cash undevwriting

11.14 Wihere there is a share for share offer, an offeror may arrange for a third
partv usually its financial adviser) to underwrite its issue of new shares in
nider-to provide a full or partial cash alternative (known as a ‘cash
=nderwritten alternative’ or, sometimes, a ‘cash underpinning’). Under such an
arrangement, the third party agrees with the offeror that it will make a
separate offer to the target’s shareholders to acquire the consideration shares
they receive from the offeror at a fixed cash price. The third party may in turn
arrange for sub-underwriters to take up all or some of the shares it agrees to
underwrite. The price at which new shares of the offeror are underwritten will
be at a discount to the then market price of the shares of the offeror. The
offeror may therefore choose to top up the amount of cash offered to the
target’s shareholders out of its existing cash resources or, possibly, out of debt
financing. A cash underwritten alternative will usually only be conditional on
the offer being declared wholly unconditional.

Cash underwritten alternatives have become very uncommon in recent years.
One reason for this is that the underwriting costs can be high relative to the
costs of debt financing. This will particularly be the case in the context of
hostile and/or competing bids where the offer timetable (and hence the
underwriting period) is likely to be longer and more uncertain than for a
recommended offer which is not competitive. Additional underwriting costs
may also be incurred if an offeror wishes to revise its offer, which is likely to
requite a new underwriting if cash is still to be provided by this method.
Furthermore, any change in market conditions between the time of the original
underwriting and the offeror’s decision to revise its offer may affect the
offeror’s ability to enter into a new underwriting on satisfactory terms.

From the underwriter’s perspective, it is also worth noting that the scope for
building a book in advance of an offer announcement is severely constrained
by the Code requirements concerning secrecy, particularly the restriction on
the number of people that can be made aware of a possible offer whilst it has
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yet to be announced!.

1 See Rule 2.2(e) of the Code and paragraph 11.13. The restriction includes potential providers

of finance, whether equity or debt.

Shutting off a cash underwritten alternative

11.15 In order not to discourage the provision of cash, where it is to be
provided by means of a cash underwritten alternative, the normal Code
rules requiring alternative offers to be kept open for a minimum period are
relaxed in certain cases so as to reduce the underwriting cost involved
Accordingly, where the value of a cash underwritten alternative provided by a
third party is, at the time of announcement, more than half the value of the
offer, the alternative may be ‘shut off’ early (ie closed prior to the usual

minimum 14 days after the offer becomes unconditional as to acceptances)’
provided that: l

(a)  the offeror has given written notice to offeree company shareholders
and persons with information rights that it reserves the right to close the
alternative on a certain specified date; and

(b)  that date is not less than 14 days after the date on which the written
notice is posted.

In practice, in appropriate cases, notice is usually given in the offer document
to the effect that the cash underwritten alternative will be closed on the date
on Whjch the offer is declared unconditional as to acceptances. This can act as
an incentive for shareholders to accept early (otherwise they may lose the
opportunity to take cash — but see paragraph 11.16). It also reduces both the

amount of underwriting commission payable by the offeror and the period of
exposure for the underwriter(s).

The procedure for acceptance of a cash underwritten alternative that is capable

of being shut off early must be prominently stated in relevant documents and
acceptance forms®,

Tl_le ability to shut off a cash underwritten alternative early does not apply if
it is the only source of cash needed to satisfy the mandatory offer requitem eJnts
of Rule 9. L

1
2

See Rules 31.4 and 33.1 of the Code.
Rule 33.2 of the Code. Notice under this Rule may not, however, be given between the time

when a competing offer has been announced and the end of th Iti itive situati
s LR et e resulting competitive situation.

See Note 2 on Rule 33.2 of the Code.

Reintroduction of cash for compulsory acquisition

11.16 Where cash has been provided by a cash underwritten alternative which
has been shut off early, the offeror will nonetheless need to reintroduce a cash
alternative if it exercises its ‘squeeze-out’ rights (or outstanding minority
shart?hpllders are entitled to exercise their sell-out rights) under the compulsory
acquisition procedures in CA 2006". This could require the offeror to pay
holders of up to a further 10% of the target’s shares in cash. In practice, the
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reintroduction of a cash alternative in these circumstances is likely to have to
come from the offeror’s own resources (or, possibly, from debt financing)
rather than a renewed underwriting.

Where a cash underwritten alternative is shut off early, a potential impasse can
arise if share prices subsequently suffer a significant decline whilst the basic
securities exchange offer remains open for acceptance and the offeror has still
to reach 90%?>. In these circumstances, offeree shareholders may be reluctant
to accept the continuing securities exchange offer and wish to hold out for the
reintroduction of a cash alternative in the compulsory acquisition phase (by
which time, the required cash alternative, which will be pegged to the previous
underwritten price, may be significantly more attractive than the value of the
offeror’s shares). However, this may in turn make it more difficult for the
offeror to reach 90% and for the squeeze-out or sell-out rights requiring the
re-introduction of the cash alternative to apply’.

1 See CA 2006, section 981(4)—(5) in relation to ‘squeeze-out’ and section 985(4)-(5) in relation

to sell-out.
2 As happened, for example, following the stock market crash on 19 October 1987 (so-called

‘Black Monday’).
3 See, generally, CA 2006, section 979 in relation to squeeze-out and section 983 in relation to
sell-out.

Rais‘ng; cash through an issue of new securities

(1.17 An offeror may, alternatively, consider financing all or part of a cash
offer (or a cash alternative to a securities exchange offer) through an issue of
new securities. In these circumstances, the offer may be made subject to any
condition which is required, whether as a matter of law or regulatory
requirement, in order for the offeror to validly issue such securities and to have
them listed or admitted to trading. Conditions which will normally be
accepted as necessary for this purpose include the passing of any resolution
required to create or allot the new securities and/or to issue the new securities
on a non pre-emptive basis (if relevant), and any necessary listing or admission
to trading condition (where the new securities are to be admitted to listing or
to trading on any investment exchange or market)'.

The Panel Executive does not, however, consider it appropriate for an offer to
be made conditional upon any placing or underwriting agreement in relation
to the issue of the new securities becoming unconditional and/or not being
terminated, on the basis that any such condition is not necessary as a matter
of law or regulatory requirement for the new securities to be issued”.

The Panel Executive also considers that it is the responsibility of the party
giving the required cash confirmation in these circumstances®, and also the
offeror and its financial adviser if it is not the cash confirmer, to take all
reasonable steps before the offer is announced to satisfy themselves that the
issue of the new securities will be successful and that the offeror will have the
necessary cash available to finance full acceptance of the offer®.

The limitations on the conditions to which an offer may be subject (as
compared to the conditions which placees or underwriters are likely to require
in connection with an issue of new securities) means that, in practice, an
offeror wishing to raise cash through an issue of new securities may first need
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INTRODUCTION

17.1 Merger control is a vital consideration in executing the takeover of a
public compixy. The procedural complexity of merger control is such that this
is the case even if the transaction apparently gives rise to no substantive
competiticn issues. In contested takeovers, merger control offers fertile ground
to thuse seeking to delay or frustrate the takeover or gain tactical advantage,
perticularly given the provisions of the City Code on Takeovers and Mergers
ithe ‘Code’) which require an offer to lapse if it is to be subject to a prolonged
investigation. It also presents significant issues in structuring transactions
where the timetable for securing the required clearances cannot be guaranteed
to be achieved within the standard Code timetable for an offer.

This chapter discusses the particular difficulties which arise under the Code in
relation to takeovers where merger control issues arise. CHAPTER 18 and
CuarTer 19 discuss the details of the UK and EU merger control regimes. At
least one of these regimes will apply to the takeover of all but the smallest UK
public companies listed in London'. Whilst in many cases the substantive
merger control issues raised by a takeover will be critical to its success, those
issues are not peculiar to the takeover of public companies and will, in any
event, require expert handling. This chapter and CuarTer 18 and CHapTER 19
focus in particular on the procedural aspects of merger control and highlight
those features of the UK and EU merger control regimes which can generate
the most pressure on the successful execution of a public takeover.

L UK merger control will apply to the takeover of any company with a UK turnover of

£70 million or more or which satisfies the share of supply test (see Crarrer 19); EU merger
control has higher turnover thresholds but, because its thresholds are based on worldwide
and Community-wide turnover, it can apply even to a takeover of a company the UK turnover
of which falls below the UK turnover threshold (see CrHarter 18).

EU and UK regimes — mutual exclusivity

17.2 It is generally the case that the jurisdictions of the European Commission
and the competition authorities of EU Member States are mutually exclusive';
that is to say a merger that falls within the jurisdiction of one falls outside the
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17.2 Merger control and the Code

jurisdiction of the other. A merger that falls within the jurisdiction of the
European Commission will generally fall outside the jurisdiction of the UK
authorities. The national competition authorities (the Competition and Mar.
kets Authority (CMA) in the case of the UK) will, however, have a role in the
jurisdictional and substantive analysis of mergers by the European Commis-
sion as well as in cases falling under the domestic regime and should, therefore
always be considered. A merger which does not fall within the jurisdiction of
the European Commission may nevertheless require notification in a number
of EU Member States other than the UK.

The starting point for considering the application of merger control to a
takeover is to establish where jurisdiction lies by applying the rules and
procedures for determining which regime applies. These are dealt with in
Cuarter 18 (in relation to the EU merger control regime) and Crarrer 19 (in
relation to the UK merger control regime).

! European Merger Regulation (‘EUMR?), Article 21 provides that the European Commission

shall have sole jurisdiction to take decisions under that Regulation and prohibits the
application by Member States of national legislation on competition to transactions falling
under the European Commission’s jurisdiction. There is a similar prohibition, under EUMR,
Article 4(5) in respect of concentrations which do not have a Community dimension but which
are transferred to the European Commission’s jurisdiction by virtue of a request by the bidder.

Other applicable regimes

17.3 An analysis of the potential application of merger control regimes
outside the EU is beyond the scope of this book. However, it should be
emphasised that a public takeover may well give rise to merger control issues
in regimes other than those discussed in this chapter?. It should be noted that
the influence of merger control and other relevant regulatory authorities in
those other jurisdictions has become a significant factor in cross border
mergers and acquisitions. There has been a substantial increase in the number
of merger control regimes worldwide in the last decade and there are now at
least 70 merger control regimes operating worldwide. Many of these regimes
provide for mandatory filing when the relevant thresholds are met and prohibit
closing before clearance is given. The filing and timetable requirements of these
regimes vary enormously. A transaction with a US dimension may vreil tequire
a filing under the Hart-Scott-Rodino regime. Takeovers of sighificant UK
public companies with international operations may well fall for scrutiny by a
number of authorities where the need to obtain clearances, etc may have
implications under the Code in terms of the conditions and/or the timetable. It
is therefore important that a jurisdictional analysis is carried out at an early
stage and the procedural consequences are taken into account in planning a
takeover as the filing and timetable requirements of these regimes vary
enormously. Where a transaction may give rise to competition issues, or where
it is unlikely to be recommended, the merger control preparation before
launching a bid should go further and consider how best to overcome merger
control concerns, wherever they might arise. The further discussion in this
book is, however, limited to the EU and UK regimes.

For example, merger clearance in the BU, Brazil, China and Australia wete pre-conditions to
Shell’s offer for BG ple in April 2015,

778

Merger control and timetable issues 17.6

MERGER CONTROL AND TIMETABLE ISSUES

17.4 A number of particular issues arise in relation to merger control as a
result of the interaction between the Code timetable and the regulatory
timetable. The European Commission and the CMA are both spb}ect to
statutory timetables for making merger control decisions. Those timetables
must be taken into account when considering how to manage the merger
control process in the context of a public offer. Both authorities have made it
clear that they will not allow their scrutiny of a merger to be truncated by the
requirements of the Code timetable. The timetables for merger control
procedures are described in detail in Criaprer 18 and Craprer 19 and are
summarised in paragraphs 17.5 and 17.6.

EU merger control timetable

17.5 The key time limits for Phase 1 clearance under EU merger control are
summarised in the following table:

Event Timetable
Pre-notificacion Dependin% on the complexity of the issues
discussions raised, at least two to four weeks prior to the

intended date of notification. In complex cases
this period can be considerably longer

| Nouification Form CO can be filed following a Fublicly

: announced intention to make an offer

[ Consideration of Form |25 working days, extended to 35 working days

CO (Phase 1 if commitments offered or if request for referral
S made under EUMR, Article 9

Time limit to apply for |Two months from date of publication/

review of a clearance notification to the interested party of the
decision or referral decision

decision under EUMR,

Article 9

UK merger control timetable

17.6 The key time limits and administrative time scales for Phase 1 clef'iranc;e
under UK merger control, excluding public interest cases, are summarised in
the following table.

Event Timetable
Pre-notification Depending on the complexity of the issues
discussions raised, at least two to four weeks prior to the

intended date of notification. In compllex cases
this period can be considerably longer
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Event Timetable
Consideration of a Merger Notice cannot be filed until after
Merger Notice announcement. The CMA can start its formal

processes as soomn as it is satisfied that
arrangements are in progress or in contempla-
tion which, if carried into effect, will result in
the creation of a relevant merger situation.
Statutory period for consideration is 40 work-
ing days, which can be extended by a further
ten working days

Time limit to apply for |Within four weeks of the date on which the
teview of a decision ap}glicant was notified, or the date of
pu

relating to a merger lication of the decision if earlier
reference

Decision following a 45 working days from king day followi
referral under ECMR,  |the date o refe)::ral et b
Article 4(4) or Article 9

' The CMA’s notes on its timetable provide:

‘PoJ_: mergers governed by the City Code, the CMA does not envisage that the pre-
notification timetable will raise significant difficulties in relation to the timing of public
offers. Merger parties should however bear in mind the need to reconcile timing of
subrpission of the Notice with the requirements of the City Code. If merger parties are
se_ekmg a decision by the first closing date of an offer (as defined in the City Code), the CMA
will need to receive the Notice (following pre-notification) before the posting of the Offer
Document. This will increase the likelihood of obtaining a Phase 1 decision by the first
closing date. The CMA will take account of timing constraints relating to the City Code, or
merger control regulation in other jurisdictions, when conducting its investigation and n':ay
Whgre the demands of the particular case and its existing caseload allow, seek to make it;
decision more quickly than the standard statutory timetable. The CMA cannot be bound by
the first closing date however, and where it is not in a position to reach a decision by the first
closing date, the consideration period under the City Code will need to be extended.’

Options available to the bidder

17.7 Where an offer falls within the jurisdiction of the European Commission,
the CMA or some other overseas regulator it will be necessary for tile bidder
to consider how to structure the offer so as to accommodate the/as ticipated

regulatory timetable. The principal options available to the bidder, which are
considered further in paragraphs 17.8-17.13, are:

(a)  to announce a possible offer which may allow the bidder to commence
regulatory processes;

(b)  tomake an announcement of a firm intention to make an offer but with
the posting of the offer document being subject to regulatory pre-
conditions;

(c) to make an announcement of a firm intention to make an offer subject
only to the mandatory non-waivable term required by Rule 12.1 of
the Code that the offer is not referred to a Phase 2 CMA investigation
or subjected to a Phase 2 investigation by the European Commission; or

(d)  to make an announcement of a firm intention to make an offer subj,ect
to the term required by Rule 12.1 of the Code and to additional
regulatory conditions.

780

Merger control and timetable issues 17.9

The most appropriate option will depend on the circumstances of any
particular offer and the options may be used in combination. A key consider-
ation is whether the offer is to be recommended by the target board. In friendly
situations, the parties have far greater flexibility to manoeuvre, even within
the Code timetable. Tt is also more practical to implement a friendly takeover
by way of a scheme of arrangement which in general provides far greater
flexibility over the timetable than a contractual offer (see Chaprer 12). In
hostile situations, this flexibility is significantly reduced.

Possible offer announcement

17.8 Under Rule 2.4 of the Code, a bidder may make an announcement which
raises or confirms the possibility that an offer might be made but which does
not amount to the announcement of a firm intention to make an offer. The
announcement of a firm intention to make an offer can only be made when the
bidder has every reason to believe that it can and will continue to be able to
implement the offer'. One advantage of making a possible offer announcement
is that it may allow formal merger control procedures to be commenced. In
particular, e CMA will treat an announcement by the offeror that it might
make an ©1'er as grounds for having jurisdiction to examine the offer (or refer
it to Phase 2) as an offer that is in contemplation. Under the EUMR it is
poszible to notify a merger “where they have publicly announced an intention
to. make a bid’. The European Commission is likely to consider carefully
whether or not a Rule 2.4 possible offer announcement is sufficient to allow it
io accept notification of an intended concentration. This may depend on the
amount of detail about the proposed bid which is included in the possible offer
announcement and the extent to which sufficient information is available to
enable it to analyse the transaction thoroughly. The European Commission is
more likely to accept notification if it is satisfied that the offer is likely to
proceed and is not merely speculative.

! Rule 2.7 of the Code.

17.9 As noted above, the advantage of making a possible offer announcement
is that it may allow merger control procedures to be started without
committing a bidder to make a bid (or to do so on particular terms). However,
this will be of limited benefit in practice. Once the announcement of the
possible offer has been made, the potential bidder must within 28 days
announce either a firm intention to make an offer (in which case it is
committed to proceed with the offer subject to its terms and conditions), or
that it does not intend to make an offer (in which case it is precluded from
making an offer subject to certain exceptions)'. So in hostile situations, a
deliberate announcement of a possible offer will only gain a maximum of a
further 28 days in which to address the regulatory timetable. As discussed in
Cuarter 3, the Panel may allow the 28 day ‘put up or shut up’ period to be
extended on application by the potential target company. It is possible
therefore for the target which is supportive of the proposed deal to gain extra
time by seeking ‘put up or shut up’ extensions®. In practice a target board will
be unwilling to extend this period to address regulatory issues if the bidder has
not actually committed at least to the principal terms of a possible offer as any
specified price in a possible offer announcement will generally act as a floor to
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the price at which an offer can subsequently be made>.

See CHAPTER 3.

Harvar_d International ple first announced an approach from Chinese company Chengdu
Geeffa in Septen}llbe; 20} 1btriggering a ‘put up or shut up’ period which was extended on
application to the Panel by Harvard on eight separat: i

ke g 7Y g parate occasions before a firm offer was
* Rule 2.5(a)(i) of the Code.

2

Pre-conditional offer announcements

17.10 As an alternative to making a possible offer announcement, a bidder
can announce a firm intention to make an offer the posting of which is subject
to pre-conditions. Pre-conditions are, except with consent of the Panel
confined to CMA or European Commission clearances or other official
authorisations or regulatory clearances'. Thus, a pre-conditional offer an-
nouncement can be used to allow regulatory processes to be commenced
thlhout starting the Code timetable for an offer (as described in Crarrer 4)
which begins on the date on which the offer document is posted. It is clear that
both the CMA and the European Commission will accept a pre-conditional
announcement of a firm intention to make an offer as a basis upon which they
can examine a bid. There are three important differences between a pre-
conditional offer announcement under Rule 2.7 of the Code and a possible
offer announcement under Rule 2.4 of the Code (whether or not the possible
offer is subject to pre-conditions):

(a)  first, in accordance with Rule 2.7, the pre-conditional offer announce-
ment must set out in detail the terms on which the offer will be made:

(b)  secondly, when a pre-conditional offer announcement is made thf;
offeror will be required to make the offer once the pre-condition; are
satisfied; and

(c) thirdbz? as the bidder is required to proceed with the offer once the
conditions are satisfied, it must be in a position to do so and therefore
in practice, it must have financing in place at the date of the m‘e:
conditional offer announcement. X

A pre-conditional offer announcement is likely to represent an atiractive
alternatwg to a firm offer announcement (without pre-conditions) where it is
necessary in order to trigger EU (or other overseas) merger control processes
vyhu:h would otherwise be unlikely to be completed within a normal offer
tu,netable as any extension of this timetable would then rely on the offer-
ee’s consent (see paragraph 17.13) which might not be forthcoming if the offer
is not recommended or subsequently ceases to be recommended because of a
competing bid. The Panel must be consulted before any firm intention
announcement which includes a pre-condition and will want to be convinced
that the regulatory process cannot be completed within the standard Code
timetable. As noted in paragraph 17.13 the Panel will adopt the same
approach to materiality of pre-conditions as it does for conditions to the offer
more generally. Whilst the need to complete the relevant regulatory processes
w1t}_nn the Code timetable will drive the structuring of the offer, the cost of
having finance in place from the point of announcement and for what may be
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a significant period may deter certain bidders unless the Panel can be
persuaded to allow a financing pre-condition which it has been reluctant to
accept, at least historically.

1 See Rule 13.3 of the Code.

Offers subject to mandatory term
17.11 Rule 12.1 of the Code requires that:

(a)  Where an offer comes within the statutory provisions for possible
reference by the CMA to Phase 2, it must be a term of the offer that it
will lapse? if there is a reference before the first closing date or the date
when the offer becomes or is declared unconditional as to acceptances,
whichever is the later.

(b)  Where an offer would give rise to a concentration with a Community
dimension within the scope of Council Regulation 139/2004/EC, it
must be a term of the offer that it will lapse if either:

(i) the European Commission initiates Phase 2 proceedings; or

(ii) < iollowing a referral by the European Commission under Article
9.1 to a competent authority in the United Kingdom, there is a
subsequent reference by the CMA to Phase 2,

‘h either case before the first closing date or the date when the offer

becomes or is declared unconditional as to acceptances, whichever is

the later.

This mandatory term cannot be waived. Although it applies only up to the
later of first closing ot the offer going unconditional as to acceptances, in
practice it makes it almost impossible for an offeror either to accept merger
control risk or to keep the offer open whilst second stage merger control
procedures are completed. The precise wording of the Rule 12.1 term will
depend upon the outcome of the jurisdictional analysis. For example, if the
bidder is confident that the transaction will not fall within the jurisdiction of
the European Commission, there is no requirement to include requirements
relating to Phase 2 European Commission proceedings. If, however, the
jurisdictional analysis is not complete at the time of publication of a Rule 2.7
announcement, it will be necessary to include the Rule 12.1 term in the
alternative. There is, however, a risk that a bid could be referred to Phase 2 by
the CMA or that the European Commission could initiate proceedings after
the offeror had both declared its offer unconditional as to acceptances and the
first closing date had passed. For this reason it is standard practice, as
described in paragraph 17.13, for the offeror to include merger control
conditions covering competition clearances at all times up to the time when the
offer is declared unconditional in all respects.
1 Note to Rule 12.1 of the Code emphasises that lapsing means not only that the Offer will cease
to be capable of further acceptances but also that shareholders and the Offeror will thereafter
cease to be bound by prior acceptances.

17.12 Where an offer lapses, the bidder and persons acting in concert with the
bidder will normally be restricted from making a further offer for 12 months
from the date of lapse'. However, where a previous offer period has ended
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because the offer has been referred to Phase 2 by the CMA or the Euro-
pean Commission has initiated proceedings but the bid is subsequently cleared,
the Panel will normally grant consent for a new offer being made within 21
days of the clearance®. Paragraphs 5.42-5.50 discuss the lapse of an offer in
these circumstances and the restrictions on making a new offer.

1 Rule 35.1 of the Code.
> Paragraph (b) of the Note on Rule 35.2 of the Code.

Offer subject to regulatory conditions

17.13 As noted in paragraph 17.11, when an offer is announced which is not
subject to pre-conditions, it is usual for the offer to be subject to regulatory
conditions as well as the mandatory terms in relation to UK and EU merger
control which need to be included pursuant to Rule 12.1 of the Code. The
inclusion of these additional regulatory conditions is expressly permitted by
Rule 12.1(c) of the Code. Paragraphs 5.42-5.50 discuss merger control terms,
conditions and pre-conditions. In particular, it should be noted that:

(a)  Unlike other conditions, merger control conditions can be expressed in
subjective terms and a regulatory issue in the UK or EU need not be of
‘material significance’ to justify regulatory conditions being invoked to
lapse an offer.

(b)  Additional regulatory conditions may not be included in a mandatory
bid (see also CHartEr 6).

(c)  Where regulatory decisions are delayed so that it is not likely to be
known, as at Day 39 after the offer document is posted, whether there
is to be a reference to Phase 2 by the CMA or the European Commis-
sion is to initiate proceedings, then the offer timetable will normally be
extended provided that the offeree consents to do this. This means that
Day 39 (the last date for target announcements of material new
information), Day 46 (the last date for the bidder to revise the terms of
its offer) and Day 60 (the last date for the offer to be declared
unconditional as to acceptances) will be extended. Effectively; the
timetable is frozen at Day 37 and commences on the second day
following the relevant regulatory announcement’.

(d)  Waiver of the usual rule that 12 months must elapse before 2 vew offer
is made may be given where it is likely to prove or has proved
impossible to obtain material regulatory clearances within the offer
timetable. This provision is in addition to the provision referred to in
paragraph 17.12 which applies where the offer has lapsed pursuant to
the mandatory term included pursuant to Rule 12.1 of the Code.

! See paragraph 4.13,

17.14 In relation to offers where it is foreseeable that the relevant competition
authorities will have concerns regarding the effect on competition of the
merger, and that conditions are likely to be attached to any clearance decision,
the parties may wish to specify the nature or extent of any conditions that they
would be willing to accept as being clearance on satisfactory terms. Such
matters are often dealt with in a side letter between the offeror and the board
of the target. A willingness to agree to conditional clearance may be significant
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in terms of persuading the board of the target to recommend the offer. Any
such undertaking between the target board and the offeror may have to be
disclosed to the Panel if the bidder seeks to rely on a condition to the offer
which it is permitted to include under Rule 12.1(c) of the nge. Moreover, as
a general principle, the Code requires that an offeror should 1nc1uc§e in its offer
announcement or offer document, details of all conditions to which the offer
is subject" and details of any agreements or arrangements to which thf: offeror
is party, which relate to the circumstances in which it may seek to invoke a
pre-condition, or a condition to its offer and the consequences of doing so”.
The type of side letter described above falls within this disclosure .obhgatlpn.
However, the Panel has indicated® that it may be willing to grant a dispensation
from this disclosure obligation in relation to side letters setting out the position
of the parties on merger control conditioned clearance to address concerns that
disclosure of any concessions that the offeror was willing to make would
prejudice its negotiating position with the relevant regulator. In such cases, the
Panel may be willing to grant a dispensation if the target and its advllsers
confirm to the Panel in writing that they believe that disclosure would be likely
to prejudice negotiations with a relevant regulatory authority to an extent
which is material in the context of the offer.

1 Rule 2.7(c\(ii) of the Code.

2 Rule Z.712)(iv) of the Code.

3 R8.2004/4.

Code issues in the context of an appeal to the Competition Appeal Tribunal

17.15 Where an offer appears to raise real competition issues but has
nevertheless been cleared by the CMA at Phase 1 there may remain an element
of merger control risk until the expiry of the period during whlchlappeals may
be brought under EA 2002, section 120" by interested_thud parties. That risk
will need to be taken into account when considering declaring an offer
unconditional as to acceptances or wholly unconditional. It is likely that, in
most cases where these circumstances arise, the Panel will be willing either to
grant an extension to the Code requirement that an offer must be declared
unconditional as to acceptances within 60 days of the posting of the offer
document? or to freeze the Code timetable, perhaps so as to treat the second
day after the expiry of the period for making appeals as Day 39°.

' This period is four weeks from the publication of the decision. ; |

2 Rule 31.6 of the Code; it is expected that such an extension would be sufficient for the period

within which an appeal must be made to expire before an obligation under the Code to declare

the offer unconditional as to acceptances arises.
3 See paragraphs 4.13, 5.46 and 17.13.

STRATEGIC DOCUMENTS AND PUBLIC STATEMENTS

17.16 Those responsible for conceiving and planning the acquisitions of
public companies should assume, from the outset, that any strategy documents
relating to the transaction may be seen by the competition authorities. Thqse
authorities have a general interest in understanding the motives of the parties
to a merger and are becoming increasingly persistent in their demands to see
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all commercial documents which inform their decisions. Under both the EU
and UK merger control regimes there is a general requirement that stratepi

documents prepared for the board or senior management relating to a mer gei
shoul-d be provided as part of a merger filing. As a general proposition grEat
care is peeded in relation to any suggestion that, following the acquisition

there will be scope to raise prices or lessen efforts to innovate, Furthermore,
there can be no certainty that disclosure will be limited to merger—relateci
documents; other documents relating to market definition and market shares

or deglings with customers may subsequently be required as part of the
mvestigation.

There can be a tension between those who wish to advocate strongly the
commercial benefits of a merger, and therefore want to place emphasis on an

element (_)f market power that might arise as a result of the merger, and thosz
taskgd with obtaining merger control clearances. Infelicitous wordi;lg.'m either
public or private documents can give rise to real difficulties in front of the
merger control authorities. It is strongly recommended that, from the concep-
tion of a takeover plan to the completion of the public explanation of the
transaction and receipt of clearance, care is taken to ensure that all explana-
tions are consistent with the explanation given to the merger control authori-
ties. It is advisable for competition advisers to see all public statements
des.crlblng the markets in which the bidder and target operate or stating the
rationale for the transaction before they are published or promulgated angd all

papers to be put before the board in relation to the transaction before they are
finalised.

BUYING SHARES IN THE MARKET

17.17 It is sometimes the case that before receipt of merger clearance, a bidder
may Wl'Shl to buy shares of the target in the market. Stakebuilding is ’discussed
in detaﬂ. in Craprer 7. This does raise certain merger control issues. If the
transaction is one to which the EUMR applies, then it is important thai
lnothmg is done which may amount to a breach of the prohibition ‘on
implementing the transaction before clearance'. Care needs to be takei. even
below the level at which an offeror would be required to make a ;'laﬂﬁatory
offer pursuant to Rule 9 of the Code. The acquisition of a sizealsle minority
shareholding can amount to an acquisition of decisive influence for EUMR
purposes, depending on the dispersion of the remaining shares and on past
attendance and voting patterns at previous shareholders meetings (see para-
grapl_l 18.3). As a rule of thumb, in the absence of other factors (such as the
acquisition of shares by concert parties) it is unlikely that a shareholding below
10% of issued share capital would give rise to decisive influence. The situation
is less clear in relation to shareholdings of between 10% and 20% of issued
share capital and if remaining shareholdings are known to be widely dispersed

more careful consideration may be required of the question of whether a filing
1s necessary. For any shareholding above 20% of issued share capital it wou.ldg
be prudent to consider the dispersion of remaining shares and historic
attendance and voting at shareholders’ meetings in order to rule out the
requirement for a merger filing. In any event, if such stakebuilding is a prelude
to making an offer, it would be unwise to exercise shareholder rights in such
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a way that, when the offer is notified to the European Commission, the
question is raised whether the prohibition on implementing a concentration

has been breached.

By way of an example of gun-jumping in this context, in July 2014, the
EU Commission imposed a fine of €20 million on Marine Harvest for
acquiring a 48.5% stake in its competitor Morpol (in advance of the
acquisition of the remaining shares via a public bid) prior to notifying the
transaction and receiving clearance from the Commission.

! See paragraphs 18.55-18.56.

17.18 There is no prohibition under UK law from implementing the trans-
action without a merger control clearance'. It should be noted that the
threshold for a relevant merger situation is likely to arise at 25% or below,
which in most cases is below that for control under the EUMR. Therefore, an
offeror who acquires 25% or more but subsequently does not proceed with a
bid, may find itself with a residual UK merger control problem. This will be the
case whether or not the offer is a concentration with a Community dimension.
The most higi. profile example of this is part of the long-running attempt by
Ryanair to-acquire control of Aer Lingus. It launched its initial bid in 2006. By
2008 it’had built a stake of just over 29% in Aer Lingus. Its 2007 offer for the
outséanding share capital was referred to Phase 2 by the European Commis-
sionand blocked in late 2007. Ryanair appealed but was not successful in the
General Court. In 2010, after the deadline for appeal to the Court of Justice
had expired, the OFT started to investigate the acquisition of the 29% stake
under UK merger control. That acquisition was referred to the Competi-
tion Commission in 2012 and in March 2014 the Competition Commission
ordered Ryanair to reduce its stake to 5%. Finally, in the context of a merger
which falls within the jurisdiction of the UK merger control authorities, and in
particular such a merger which does give rise to real competition issues, the
acquisition of a significant stake in the market may be seen by the CMA as a
provocative act and one which may increase the chances of a reference being
made.
T For example, the offer by iSoft for Torex, which was the subject of the IBA Health litigation
(IBA Healih Ltd v Office of Fair Trading [2003] CAT 27, [2003] All ER (D) 77 (Dec)), was

completed after the initial OFT decision had been set aside and before a further determinative
decision was available. In that case the OFT required undertakings under EA 2002, section 71.

See Crarrer 19.

INFLUENCING THE MERGER CONTROL PROCESS

Conduct of a regulatory investigation

17.19 In a recommended bid, the target company will wish to co-operate with
the offeror in order to facilitate the merger clearance process. A target
company is generally precluded from entering into any ‘offer-related arrange-
ments’ save for those expressly permitted by Rule 21.2(b). The permitted
exceptions include a commitment to provide information or assistance for the
purposes of obtaining any official authorisation or regulatory clearance. It is
therefore not unusual for the offeror and the board of the target to agree that
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the parties will co-operate in secking clearances and responding to requests for
information from any relevant competition authority. However, in hostile bids
such co-operation cannot be expected. The European Commission and the
CMA will in such cases contact the target to obtain any information that is
required for the purposes of the assessment of the merger. Whilst the target
may have no wish to facilitate the merger clearance process, it may Iz;got
(without shareholder consent) take any action which could effectively result in
any bona fide offer being frustrated or in the shareholders being denied an
opportunity to decide on the offer on its merits', However, in the context of a
merger investigation, the Panel will not treat action by the target as bein,
frush;a.tmg if it puts forward a position on market definition or on thg
conditions for competition in a market that is affected by the offeror. provided
that the arguments put forward by the target are substantiated?. This is not
entirely stra}ghtforward as the target in such cases may need to ensure that the
arguments it put forward do not also weaken the position of other more
welcome suitors. Moreover, the directors of the Target must be mindful of their
duty to obtain the best price in the case of a contested bid process if they have
concluded that a takeover is in the best interest of the target. J

' Rule 21.1 of the Code.

>}
See paragraphs 10.107-10.109 and Panel Statement 1989/20 (B.A.T. Industries Plc). In thi
case, B.A.T‘. and Farmers (an indirect subsidiary) participated in a US regulatory : roces i
intervened in constitutional proceedings and also engaged in extensive lobbying Il-DIo laks,
argued thgt B.A.T. had sought to frustrate its offer through lobbying, encouraging the va);iou:
Us commissioners to block Hoylake’s offer and by intetvening in Hoylake’s legal actions
against the US insurance commissioners. The Panel disagreed. In relation to administrative
proceedings, the Panel took the view that it would be ‘very slow to characterise conduct i
regulatory proceedings which are controlled by the regulator as being frustrating action’ i

Lobbying and indirect influence

17.20 Given the potential importance of the outcome of the merger control
process to an offer it is not surprising that the parties will seek any method of
mﬂuer}c.mg the outcome. Historically there has been perceived to be an element
Of political influence in the decision-making process, certainly for the most
high-profile mergers. More recently both the European Commission and thé
CMA have sought to emphasise their unwillingness either to take extrancous
facto1'rslmt.o account or to be susceptible to political pressure. Th= tusk of
exercising indirect influence has therefore never been harder. For example. a
t'elephone. call from an ambassador or government minister to the‘COfEH‘l’i&
sioner with rf:sgonsibilities for competition, or to the chairman of the
CMA’s board is likely to be counterproductive. It is generally true that there
are rather more people, including those in public life, who think that they can
influence the outcome of a merger control process than is actually the c);se.

17.21 Given the current attitude of regulators to outside pressure, any
loi?by1_ng campaign in support of a merger control process must satisf;7 two
ob]egt1ves. First, it must not operate so as to indicate to the authorities that the
applicants for clearance are seeking to influence the process or concerned
about clearance, other than through the presentation of relevant data and
argument. Secondly, the messages that it seeks to promote must be focused on
the consequences of the proposed transaction for competition, or at least upon
the customer benefits likely to be generated. Those messages ,must be corngle-
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mentary to the key arguments being promoted by those seeking merger
clearance. If those two objectives can be met in a timely manner then, and only
then, will a lobbying campaign be worthwhile.

17.22 The views of third parties are given a degree of importance by the
merger control authorities and can influence their thinking. As discussed in
CrapTer 18 and Cuarter 19, the authorities will generally be interested in the
views of both customers and competitors of the parties to a merger and will
place particular emphasis on the views of customers. Therefore an important
objective for any lobbying campaign will be to educate customers and
suppliers about the benefits (or lack of anti-competitive effects) of a merger
and then persuade them to make representations. This can include both
individual customers and their trade bodies or representatives. Such a cam-
paign will be of most value if representations are perceived to be spontaneous,
rather than orchestrated. Furthermore, given the practice of both the Euro-
pean Commission and the CMA of contacting important customers, it can be
important to contact customers as early in the process as confidentiality
constraints permit. A secondary objective of a lobbying campaign may be to
generate informed third-party comment, particularly in the press, of a type
likely to inform and influence the merger control authorities. This can,
however, b= 2 difficult objective, given the uncontrollable nature of the media.
Where there are likely to be effects of a merger, such as redundancies, which
are likely to give rise to a hostile reaction from important stakeholders, it is
imporant to seek to limit such reaction, particularly in relation to those
sixleholders whose natural forum is the press. Trade unions and, to a lesser
.xtent, constituency Members of Parliament, understand sufficiently the
merger control process to be able to tailor their public comment so as to
influence the merger control process. Lobbying in the context of a public offer
is, inevitably, a risky practice, particularly where the arguments being pre-
sented to the competition authorities are complex or carefully nuanced. In
those circumstances any lobbying process must be carefully controlled; if
control is not possible, careful consideration is needed as to the value of such
a campaign.

Merger control as a defensive tactic

17.23 Given the complexities of the merger control process, both in the EU
and UK jurisdictions, as well as in other jurisdictions, it inevitably offers fertile
grounds for those seeking to frustrate an offer. This is further enhanced by the
terms of Rule 12 of the Code, which mean that an offer needs only to fail the
Phase 1 scrutiny to be required to lapse. The competition authorities are
generally willing to consider relevant arguments put to them by any third
party. The target is in a good position to talk authoritatively about the
conditions of competition in the relevant market. Thus it is well placed to sow
seeds of doubt about the arguments advanced by those seeking early clearance.
However, there is no doubt that the authorities do take into account the
commetcial position of those presenting arguments to them'. Prior to the
commencement of the EA 2002, a number of cases under UK merger control
were referred to the Competition Commission for reasons other than the effect
on competition. Examples include concerns about the acquisition of poten-
tially important companies by foreign investors or highly geared vehicles. The
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immediate potential for use of such arguments appears to be less; but it
remains to be seen how willing Secretaries of State are to exercise their powers
to add to the list of public interest criteria.

* As discussed in paragraph 17.19, a target company which considers an offer to its shareholders

unwelcome will always need to ensure that it complies with the prohibition on frustrating
action. This is discussed further in Cuarer 10. The Panel has historically taken the view that
the lobbying of the competition authorities by the target company with a view to encouraging
a reference to the Competition Commission or the opening of a Phase 2 procedure by the
European Commission does not fall within this prohibition, See, for example, the comments
of the Panel in Panel Statement 1989/20 (B.A.T. Industries Plc) in relation to the offer by
Hoylake Investments Limited for the entire issued share capital of B.A.T. Industries ple,

17.24 Lobbying is as much an issue for a reluctant offeree, or potential
competitive bidder, as it is for an offerot. As explained above, such lobbying is
likely to be most effective if focused on bringing before the competition
authorities factors which may result in them looking less favourably on the
transaction. Finally, the IBA Health case’ is an illustration of the potential for
appealing clearance decisions in the context of takeovers. In its judgment
the Competition Appeal Tribunal places no emphasis on the fact that IBA had
a strong incentive for wanting the takeover to fail?,

! IBA Health Ltd v Office of Fair Trading [2003] CAT 27, [2003] All ER (D) 77 (Dec).

The question may arise as to whether the inifiation of proceedings by a target company
without sharcholder approval before the Competition Appeal Tribunal in respect of a decision
by the CMA not to refer an unwanted offer would amount to frustrating action. See Crarrer
10 for a discussion of frustrating action. It is not clear what position the Panel might take were
such an action to be initiated. The Panel has generally declared itself to be reluctant to interfere
with the taking of legal action. The nature of the judicial review process and the speed with
which the Competition Appeal Tribunal is able to deal with merger related actions may also
influence the Panel’s approach. However, the Panel’s decision in relation to Minorco’s offer
for Consolidated Gold Fields (Consgold) (see Panel Statement 1989/7{Consolidated Gold
Fields Plc)) illustrates the potential limits to this position, The facts behind this decision are
complex. Minorco’s first offer for Consgold was referred to the Monopolies and Merg-
ers Commission (now the reporting panel of the CMA), but ultimately cleared. Following that
clearance, it posted a second offer. In the USA, Newmont (a company in which Consgold held
49% but which the Panel considered to be acting independently of Consgold) obtained a
preliminary injunction preventing Minorco taking control of Consgold. An action by
Newmont and Consgold in the US seeking a similar injunction on anti-trust grounds ‘was
refused and Consgold appealed. Minorco complained to the Panel that, by starting and
continuing the US procedures without shareholder consent, Consgold was in breach ¢ what
was then General Principle 7 of the Code (frustrating action). The Panel uphtia Miinot-
co’s complaint. In reaching its decision the Panel noted its general reluctance to intssfere in any
party’s right to take action before the Court; but that the conduct of proceedings could have
the effect of being potentially gravely damaging to the ordetly conduct of bids. They noted that
Minorco’s offer had been the subject of extensive scrutiny by both the US Justice Department
and the Committee on Foreign Investment in the United States, neither of which had decided
to commence proceedings. They concluded that shareholders should be entitled, in those
circumstances, to decide whether proceedings should take place.
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INTRODUCTION

18.1 This cliapter describes the application of the EU merger control regime to
public takeovers focusing in particular on procgdurai aspects of "che regime,
which may have an impact on the planning and timetable of_ a public takeover.
It considers the jurisdictional and substantive tests apphed under the EU
nietgar control regime that are most relmlrant to public takeovers, before
describing the notification and investigation procedure and the appeals
process.

Council Regulation (EC) No 139/2004 of 20 January 2004 on the contrql of
concentrations between undertakings® (the ‘EU Merger Regulatlpn’) came into
force in May 2004. In essence, the EU Merger Regu‘la‘tlon applies to mergers,
acquisitions and the formation of certain types of joint venture. In order to
establish whether these transactions are subject to the requirements of the EU
Merger Regulation, regard is had to the level of turnover generated by the
relevant businesses worldwide and within the EU. Where the .rele.varllt turnover
thresholds are satisfied, the European Commission has exclusive jurisdiction to
review the transaction (subject to certain limited exceptions) and Fhe compe-
tition authorities of Member States are precluded from applying their domestlc
competition legislation to the transaction. The EU Merger Fegulanon also
applies to mergers under the cross-border merger regulations®.

1 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations
undertakings, O] L24 29.01.2004 p1. .

= léi::t?‘z;i;ies (Cmss—Bgo’rdeer Mergers) Regulations 2007 (SI 2007/2974), which implement the
Directive on Cross-Border Mergers of Limited Liability Companies (2005/56/EC). In Re
International Game Technology ple; Re GTECH S.P.A, [201.5] EWHC 717 ((.:h)’ l[201§] Bus
LR 844, [2015] 2 BCLC 43, the High Court confirmed that it could exercise its discretion to
make a conditional order approving completion of a cross-border merger under these
regulations subject to it being agreed that all conditions in the merger agreement had bee.n
satisfied or waived and the merger agreement not having been terminated. The conditions in
that case included conditions relating to competition and regulatory clearances.

79




——v_————i

18.2 EU Merger Control Regime

JURISDICTION

Definition of a concentration

18.2 The EU Merger Regulation applies to ‘concentrations’ which have a

‘community dimension’. The definition of a concentration is set out in EU

Merger Regulation, Article 3, and covers mergers', acquisitions of control

(either on a sole or joint basis)* and the creation of joint ventures performing

on a lasting basis all the functions of an autonomous economic entity®. Control

for these purposes is determined by the ability to exercise “decisive influence’
over an undertaking* and the persons exercising control for these purposes
may be the direct holders of the rights in question or those persons having the

power to exercise the rights®. In 2008, the European Commission published a

notice providing guidance on the various elements of the jurisdictional tests

that apply under the EU Merger Regulation and which clarifies the concepts of
merger and of acquisition of control either on a sole or joint basis (the

‘Turisdictional Notice’)®.

EU Merger Regulation, Article 3(1){a).

2 EU Merger Regulation, Article 3(1)(b).

3 EU Merger Regulation, Article 3(4). Whilst this concept is unlikely to be relevant in the
context of a public takeover, the concept encompasses joint ventures which operate on a
self-standing basis in the market without being wholly reliant on their parents for either supply
of raw materials or sales of products or services.

* EU Merger Regulation, Article 3(2).

3 EU Merger Regulation, Article 3(3).

6 Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004
on the control of concentrations between undertakings O] C95 16.04.2008 pl. The
Jurisdictional Notice replaced previous Furopean Commission notices on the concept of
concentration, the concept of full-function joint ventures, the concept of undertakings
concerned and the calculation of turnover.

18.3 Almost all UK public takeovers will take the form of an acquisition of
control. This will include transactions which are described as “mergers’ as these
transactions will usually involve both entities involved in the merger continu-
ing to exist with one acquiring control of the other or a new holding company
acquiring control of both'. For the purposes of the EU Merger Regulatic,
control is defined as the possibility of exercising decisive influence on'an
undertaking on the basis of rights, contracts or any other means. Decisive
influence in this context means influence over the strategic .cewrercial
behaviour of an undertaking and goes beyond shareholder rights relating to
protection of financial investments. Where a public bid is made by a single
offeror for the whole of the issued share capital of a public listed company, this
will clearly constitute a concentration with one undertaking acquiring sole
control over the previously listed entity.

In the context of stakebuilding it is also important to note that control can be
acquired for the purposes of the EU Merger Regulation at levels of stakebuild-
ing below the 30% threshold, at which the City Code on Takeovers and
Mergers (the ‘Code’) would require a public offer to be made. For example, a
concentration will exist where the acquisition of a minority shareholding is
accompanied by the acquisition of specific legal rights allowing the minority
shareholder to determine strategic commercial behaviour (such as a right to
appoint more than half of the board)®. The Jurisdictional Notice highlights the
possibility of stakebuilding leading to an acquisition of control. Recital 20 of
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the EU Merger Regulation indicates that a single concentration can arise in
cases where control over one undertaking is acquired by a series of transac-
tions in securities from one or several sellers taking place within a reasonably
short period of time., The concentration covers all such acquisitions®. In
addition, a stakebuilder could be treated as having acquired control on a de
facto basis where the stake acquired is such that it is highly likely to allow the
holder to achieve a majority at the shareholder’s meeting given that the
remaining shares are widely held. The European Commission in such cases has
considered whether the small shareholders would be sufficiently likely to be
present or represented at the shareholders’ meeting and will consider the
attendance of such shareholders and patterns of voting at shareholders’
meetings in previous years. In cases in which the number of shareholders
attending the shareholders’ meeting means that the minority shareholder has a
stable majority of the votes cast at the meeting, the minority shareholder
would be considered to have sole control®.

In July 2014, the European Commission launched a consultation on improve-
ments to the EU merger control regime, including proposals to extend the
merger control regime to non-controlling minority shareholdings’. The pro-
posals are intended to enable the European Commission to review structural
links that fa.! short of control. The consultation document cites the minority
shareholding held by Ryanair in its competitor Aer Lingus as an example of a
structutal link that could be subject to review under these proposals. In that
case. Ryanair had acquired a significant but non-controlling stake in Aer
Lingus. It then launched a bid for the remaining shares. Ryanair notified its
vroposed acquisition of control of Aer Lingus to the European Commission in
2006, and in June the European Commission prohibited the acquisition of
control of Aer Lingus by Ryanair. However, Ryanair retained a minority stake
of 29.4% in Aer Lingus and the European Commission took the view (which
was subsequently upheld by the General Court®) that it could not require the
divestiture of that stake’, notwithstanding the view of Aer Lingus that
Ryanair’s minority stake would have significant negative effects between the
two carriers.

The consultation notes that Austria, Germany and the UK have national
merger control rules that also give them competence to review structural links
falling short of outright control, as do a number of countries outside of the EU.
Whilst there is some scope for the European Commission to use its anti-trust
powers under Articles 101 or 102 of the Treaty on the Functioning of the
European Union (‘TFEU’) to intervene against anti-competitive structural
links, this is in practice limited and the European Commission considers that
it is not clear whether this would apply to links built up by the acquisition of
a series of shares via the stock exchange. Extending the scope of the EU Merger
Regulation to cover non-controlling structural links would address this, but
the consultation also recognises that the number of cases creating problematic
structural links is likely to be limited, and that as a result, applying all of the
procedural rules of the current EU merger control regime (in particular,
mandatory prior-notification) may not be appropriate.

The European Commission’s White Paper proposes what it describes as a
‘targeted transparency system’ for transactions that create a ‘competitively
significant link’. This would be the case where there is a prima facie
competitive relationship between the acquirer’s and the target’s activities,
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either because they are active in the same markets or sectors or they are active
in vertically related markets. The system would be triggered only where the
minority shareholding and the rights attaching to it enable the acquirer to
influence materially the commercial policy of the target and therefore of its
commercial behaviour or grant it access to commercially sensitive information,
Above a certain level, the shareholding itself might result in a change in the
acquirer’s financial incentives in a way that would lead it to adjust its own
behaviour in the market place. The European Commission proposes that in
order to provide legal certainty, only a transaction meeting the following
criteria would fall within the definition of a competitively significant link:
acquisitions of a minority shareholding in a competitive or vertically related
company; the competitive link would be considered significant if the share-
holding is (i) around 20% or (ii) between 5% and around 20% but is
accompanied by additional factors such as rights which give the acquirer a de
facto blocking minority, a seat on the board of directors, or access to
commercially sensitive information of the target. Where these criteria are met,
the parties would be required to self-assess whether the transaction creates a
competitively significant link and, if so, submit an information notice. The
European Commission would then consider whether to investigate the trans-
action, and the Member States would decide whether to make a referral
request. The White Paper suggests that in such circumstances, a waiting period
may be imposed (of 15 working days) during which the parties would not be
able to close the transaction. The White Paper also proposes that the
European Commission be free to investigate a transaction, whether or not it
has been implemented, within a limited period of time following the informa-
tion notice (four to six months). These proposals could, if adopted, have
potentially significant implications for investors acquiring significant stakes in
listed companies that fall short of the thresholds that would be regarded as
giving rise to decisive influence, and which would not trigger a mandatory bid
under Rule 9 of the Code. Control for the purposes of the EU Merger
Regulation includes the acquisition of joint control by two or more persons.
Situations of joint control may arise in the context of an offer where the offeror
proposes to enter into a shareholders” agreement with a significant minority
shareholder following completion of the offer or where the offer is made by a
consortium. Joint control for the purposes of the EU Merger Regulasicn is
characterised by deadlock, where each of the shareholders has eauality of
voting rights or has veto rights over matters relating to the strategic commer-
cial behaviour of the target company. In the absence of equality of voting
rights, veto rights over matters such as the budget, business plan, appointment
of management, and investments (going beyond normal financial protection)
are likely to give rise to joint control. Depending on the markets in which the
target company operates, there may be other factors over which a veto right
would be sufficiently important to influence the strategic commercial behav-
iour of the target company (eg, in industries in which technology is highly
important, a veto right over decisions relating to the technologies to be used by
the joint venture or its subsidiaries may be a factor indicating joint control)®.

Joint control may also be demonstrated in the absence of specific veto rights
where minority shareholders jointly exercise their voting rights in such a way
as to control the target company. This can result from a legally binding
agreement relating to the exercise of voting rights, or it may be established on
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a de facto basis, such as where the shareholders have a strong common interest
which will lead them to agree on the manner in which their shareholder rights
will be exercised’.

Consortium bids need careful analysis to determine whether the transaction
involves an acquisition of joint control of the target by the consortium
members, an acquisition of sole control of the target by the vehicle used for the
acquisition, or, in cases in which the assets of the target are to be divided
between the consortium members, a number of separate concentrations in
which each consortium member acquires sole control of the part of the
target’s business that it will own following division of the business'.

Looking at the issue of acquisition of control from the perspective of the
acquirer, control held by commercial companies can be attributed to their
exclusive shareholder, their majority shareholder ot to those jointly controlling
the companies since these companies comply in any event with the decisions of
those shareholders. A controlling shareholding which is held by different
entities in a group is normally attributed to the undertaking exercising control
over the different formal holders of the rights''. The Jurisdictional Notice
clarifies how the European Commission will approach the application of these
principles 10 acquisitions of control by investment funds'*. Although each case
must be examined on its individual facts, control is normally exercised by the
investment company which has set up the fund as the fund itself is typically a
mere investment vehicle. The investment company usually exercises control by
mzans of the organisational structure (by controlling the general partner of
wund partnerships, or by contractual arrangements, such as advisory agree-
ments or a combination of both). This may be the case even if the investment
company itself does not own the company acting as a general partner, but their
shares are held by natural persons or by a trust. If the general partner does not
have its own resources and personnel for the management of the portfolio
companies, but only constitutes a vehicle whose acts are in fact performed by
persons linked to the investment company pursuant to contractual arrange-
ments, such as advisory agreements, with the investment company, then the
investment company is likely to have indirect control within the meaning of the
EU Merger Regulation.

Not all acquisitions of shares will be deemed to give rise to concentrations. EU
Merger Regulation, Article 3(5) provides that a concentration shall not be
deemed to arise where securities are acquired by credit institutions, other
financial institutions or insurance companies as financial investments in the
normal course of their activities. Provided that these securities are held on a
temporary basis with a view to reselling them within a period of one year, and
that the financial institutions in question do not exercise the voting rights
acquired in respect of those securities in such a way as to determine the
competitive behaviour of the target company, acquisitions of this nature will
not be caught by the EU Merger Regulation. This provision, which is intended
to protect market makers, underwriters and others, is also important in
relation to investments in public companies made by investment funds®.

The Jurisdictional Notice also clarifies that the merger of a dual listed company
into a single entity is not a concentration'* although the creation of a dual
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listed entity may be a concentration®®.

! Examples of ‘mergers’ involving an acquisition of control include Case Comp/M.1846 Glaxo

WellcomelSmithKline Beecham, 08.05.2000 and Case Comp/M.1972 Granada/Compass,

29.06.2000.
2 For example, in Case 1V/M.258, CCIE/GTE, 25.09.1992, CCIE’s shareholding gave it no
more than 19% of the voting rights in EDIL with the balance being held by other investors and
management. CCIE had a permanent seat on EDIL’s board and could appoint the chairman
and CEOQ. The CCIE director’s prior written consent was required for all significant decisions.
The other investors together had only one seat on the board. CCIE was considered to have
control of EDIL.
Jurisdictional Notice, paragraph 48.
Jurisdictional Notice, paragraph 59. In Case IV/M.754 Anglo American Corporation/Lonrho,
16.12,1996, the European Commission investigated the acquisition by Anglo American of a
24.13% interest in Lonrho. Taken together with shares held by associated companies of Anglo
American, the shareholding in Lonrho attributed to Anglo American was 27.47% and this was
considered sufficient for Anglo American to control Lonrho for the purposes of the original EC
Merger Regulation as this would have been sufficient to command consistently more than
50% of the votes cast at sharcholders’ meetings over the previous three years. The
shareholding held by Anglo American would have amounted to a majority of votes cast in each
shareholder’s meeting, with the exception of one annual general meeting. The analysis of
voting patterns showed that the number of votes cast at the general meetings represented less
than 55% of the share capital, except at one meeting where a contentious vote on the
appointment of Mr R W Rowland as President on Lonrho had attracted 63% of the share
capital. Anglo American argued that the test of influence of a shareholder should be measured
against its ability to carry resolutions on contentious matters and that the voting on the
resolution to appoint Mr Rowland should be used as the appropriate benchmark. However,
the Buropean Commission decided that this was an exceptional resolution, and could not be
taken as a guide for future voting patterns. The European Commission noted that the
resolution was not relevant to the issue of control as it did not concern a commercial issue or
the appointment of a director (the role of President being an honorary post). Also voting on
the resolution had followed the recommendation of the board. Similarly in Case IV/M.343
Société Générale de Belgique/Générale de Bangue, 03.08.1993, the European Commission
decided that an increase in shareholding from 20.94% to 25.96% in the stake in Générale de
Bangue held by Société Générale de Belgique was sufficient to give it decisive influence as the
remaining shares were widely dispersed amongst small investors and the public and an analysis
of past shareholders’ meetings showed that these were not well attended. The 20.94%
shareholding meant that Société Générale accounted for between 43.02% and 47.68% of
votes cast at the previous three annual general meetings of Générale de Banque, which would
not have been sufficient for Société Générale to have had decisive influence over Générale de
Banque. However, a projection of future voting patterns showed that the increased sharehoid-
ing would give Société Générale 56.62% of votes cast. The projection assumed tha: oll
sharecholders with a shareholding of at least 0.06% cast their votes and then considei=d the
number of shareholders with a shareholding of less than 0.06% that would be requivad o vote
in order for Société Générale’s shareholding to amount to less than 50% of vot=g'cact. For this
to happen, shareholders each having less than 0.06% of issued shares but tog=ther having
more than 900,000 shares would need to cast their votes. At the annual general meetings of
Générale de Banque in 1990 to 1993, the number of shares represented by such small
shareholders that had been voted had never exceeded 200,000 shares. In Case Comp/M.5932.
News Corp/BSkyB. the European Commission reviewed the acquisition by News Corp of the
shares in BSkyB that it did not already own and considered whether News Corp’s existing
39.14% stake had already given it control over BSkyB. The European Commission noted that
the voting rights attached to the shareholding had been restricted to 37.19%. These voting
rights did not confer sole control over BSkyB as it would not have the majority of votes as
shareholders’ meetings (based on an analysis of attendance rates at Annual General Meetings
of BSkyB for the past four years). In addition, News Corp did hold any special rights attached
to its shareholding. Of the 14 directors on the BSkyB board of directors (which took its
decisions by simple majority) only four were affiliated with News Corp and those directors did
not have executive positions.
See European Commission press release [P/14/801 of 9 July 2014 and White Paper ‘Towards
more effective EU merger control’, COM(2014) 449 final.
AER Lingus Group plc v EC Commission (Ryanair Holdings ple, intervening): T-411/07
[2012] ECR II-3691, [2011] 4 CMLR 358.
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7 The minority stake was reviewed by the UK competition authorities and on 28 August 2013,

the Competition Commission announced its finding that the minority stake gave rise to a
substantial lessening of competition and that is intended to require Ryanair to sell down its
stake to 5%. On 23 September 2013, Ryanair made an application to the Competition Appeal
Tribunal challenging the Competition Commission’s findings. That challenge was rejected by
the Competition Appeal Tribunal (see Ryanair Holdings Plc v Competition Commission
[2014] CAT 3, [2014] All ER (D) 306 (Mar)) and also by the Court of Appeal (see Ryanair
Holdings Plc v Competition and Markets Authority [2015] EWCA Civ 83, [2015] All ER (D)
138 (Feb)). Following the bid by IAG for Aer Lingus in 2015, Ryanair alleged that there had
been a material change of circumstance that meant that the remedy proposed by the Compe-
tition Commission was no longer appropriate. The Competition and Markets Authority
(which took over the functions of the Competition Commission in April 2014) found that
there had not been a material change of circumstance in June 2015 and issued an
order requiring Ryanair to sell down its stake. Ryanair unsuccessfully challenged that finding
(see Case No 1239/4/12/15 Ryanair Holdings Plc v Competition and Markets Authority).
Jurisdictional Notice, paragraphs 65-73.

Jurisdictional Notice, paragraphs 74-80.

See, for example, the acquisition of Scottish & Newcastle plc by Carlsberg and Heineken
(Cases Comp/M.4999 Heineken/Scottish & Newecastle Assets and Comp/M.4952
Carlsberg/Scottish & Newcastle Assets).

Jurisdictional Notice, paragraph 13.

Jurisdictional Notice, paragraphs 14-15.

Jurisdictiona! Notice, paragraphs 111-114.

Jurisdicticnal Notice, paragraph 51.

Jurisdiceictial Notice, paragraph 10.

id=ntitying the ‘undertakings concerned’

18.4 In order to determine whether a concentration has a Community
dimension and falls within the ambit of the EU Merger Regulation, it is
necessary to determine the turnover of the ‘undertakings concerned’. Whilst in
many cases, identifying the undertakings concerned — namely, the parties to the
transaction — is a straightforward exercise the use of increasingly complex
acquisition structures means that in some instances it is necessary to look
behind the acquisition vehicle to identify the undertakings concerned.

The Jurisdictional Notice provides guidance in identifying the undertakings
concerned in different types of acquisition structure. Thus, in the case of a
merger, where previously independent companies come together to create a
new legal entity, the undertakings concerned are each of the merging entities'.
Where one entity acquires sole control of another (which would be the usual
situation in the context of a takeover), the undertakings concerned will
generally be the acquirer and the target®. In the context of an offer, the offeror
and the target would generally be the undertakings concerned.

In many instances an offer will be made through a group subsidiary. In such
cases, the undertakings concerned are the target company and the acquiring
subsidiary. However, as explained in paragraphs 18.7-18.8, when calculating
the turnover of the acquiring subsidiary, regard is had to the turnover of the
whole of the group to which it belongs®.

The situation becomes slightly more complex when acquisitions are made by
a number of parties. Where two or more parties acquire joint control of a
pre-existing public company, the undertakings concerned are each of the
companies acquiring joint control and the target'. However, where the
acquisition is made through an acquisition vehicle of some sort (as is the case
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in consortium bids), identifying the undertakings concerned is less straightfor-
ward, The essential question is whether the acquisition vehicle is itself an
undertaking concerned, or whether the companies controlling the acquisition
vehicle should each be regarded as separate undertakings concerned and the
acquisition vehicle ignored®. The European Commission’s starting point is to
consider the company making the bid to be the undertaking concerned.
However, it will lift the corporate veil and look directly to the companies
controlling the acquisition vehicle where that vehicle is essentially a shell
company set up for the purposes of holding the shares in acquired entities but
without any other business activity of its own. In such cases, the undertakings
concerned are each of the companies that control the shell company and the
target®. By contrast where the acquisition is made by a joint venture that has
sufficient financial and other resources to be considered a business in its own
right, the European Commission will generally consider the joint venture to be

an undertaking concerned (rather than its parent companies) along with the
target’.

Consortium bids may create additional complications where the consortium
members intend to divide the business or assets of the target between
themselves. In such cases, the European Commission will consider whether the
transaction involves the acquisition of joint control of the target by the
consortium members, or whether it is more appropriate to consider the
transaction as a series of separate concentrations in relation to which each
consortium member acquires sole control over the assets that it will acquire on
the division of the target business. The key issue is the duration of the period
prior to the division of the business. The European Commission takes the view
that consortium bids leading to a temporary acquisition of joint control of the
target by the consortium members with a view solely to ‘immediate’ partition
of the assets of the target between them should be regarded as a series of
separate concentrations. In such cases the undertakings concerned will be the
consortium member and the business that it will acquire on division of the
target®. For these purposes, there must be a pre-existing plan providing for the
division of the assets and the division must take place with a limited period
following completion of the bid’.

Jurisdictional Notice, paragraph 132.
2

Jurisdictional Notice, paragraph 134. However, the vendor is not an undertaking ¢ot.ceined
and its turnover is irrelevant in determining whether or not a concentration has a £.om:aunity
dimension (Jurisdictional Notice, paragraph 136).

Jurisdictional Notice, paragraph 135.

Jurisdictional Notice, paragraph 140.

This question may be determinative when considering whether the turnover thresholds
outlined at paragraph 18.5 are satisfied, since in order to have a Community dimension, each
of at least two undertakings concerned must have turnover of above a specified amount
derived within the EU.

In Case IV/M.102 TNT/Canada Post, DBP Postdienst, La Poste, PTT Post and Sweden Post,
02.12.1991, the European Commission investigated the acquisition of joint control of a joint
venture (‘JVC’) by TNT and a separate joint venture (GD NET BV) owned by five postal
administrations. The European Commission looked through GD NET BV and treated each of
the five postal administrations as being undertakings concerned along with TNT. The
European Commission considered that GD NET BV was a vehicle set up for the purposes of
the acquisition to enable the postal administrations to act as one and to facilitate decision-
making among the parent companies. In addition, the structure ensured that TNT would not
be able to exercise sole control over JVC if the postal authorities were unable to reach a unified
position on any decision. Jurisdictional Notice, paragraphs 145-147.

Jurisdictional Notice, paragraph 146.

798

Jurisdiction 18.5

8 Jurisdictional Notice, paragraphs 148-150. This reflects the intention that a concer_ltration
should result in a lasting change of control. In consortium bids the joint control is for a
temporary period.

9 Although the European Commission may be prepared to accept that the actual division takes

place some months after the completion of the consortium bid, if, for example, some internal
restructuring of the acquired business were required, it would be necessary to show tha_t steps
were to be taken immediately following completion to give effect to such division within a
short timeframe (Jurisdictional Notice, paragraph 32).

Community dimension: the thresholds

18.5 There are two scts of thresholds for determining whether the Euro-
pean Commission has jurisdiction over a merget. First, under the EU Merger
Regulation, a concentration has a ‘Community dimension” (and therefore falls
within the European Commission’s jurisdiction) where:

(a)  the combined aggregate wotldwide turnover of all of the undertakings
concerned is more than EUR 5,000 million; and

(b)  the aggregate Community-wide turnover of each of at least two of the
undertalings concerned is more than EUR 250 million; unlelss .

(c)  each.at'the undertakings concerned achieves at least two-thirds of its
aggregate Community-wide turnover in one and the same Mem-
her State’.

A-lancentration that does not satisfy these criteria will nevertheless have a
“Community dimension’ if the second set of thresholds is exceeded, where:

(a)  the combined aggregate world-wide turnover of all the undertakings
concerned is more than EUR 2,500 million;

(b) in each of at least three Member States the combined aggregate
turnover of all the undertakings concerned is more than EUR 100 mil-
lion;

(c) in e’ach of at least three Member States included for the purpose of
point (b), the aggregate turnover of each of at least two of the
undertakings concerned is more than EUR 25 million; and

(d)  the aggregate Community-wide turnover of each of at least two of the
undertakings concerned is more than EUR 100 million; unlgss .

(e)  each of the undertakings concerned achieves at least two thirds of its
aggregate Community-wide turnover in one and the same Mem-
ber State’.

In order to apply these jurisdictional thresholds it is necessary to identify the
turnover of the relevant entities (which may differ from amounts listed as
revenue in the accounts of the entities in question) and identify the geographic
area to which this turnover should be attributed (ie whether the turnover is
generated within the EU or in a particular Member State). Each of these issues
is discussed in more detail in paragraphs 18.7-18.14.

! Following the entry into force of TFEU, references in EU legislation to the ‘Community’ should
be read as references to the EU.

2 EU Merger Regulation, Article 1(2).

3 BU Merger Regulation, Article 1(3).
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