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mental make-up play a part in many human judgments,™” Nevertheless, thef
are limitations to the admissibility of expert evidence. In R v Turner, since t#,
defendant’s veracity and the likelihood of having been provoked were atte;
within the competence and experience of a jury, the psychiatric evidence Was hgj,
to be rightly excluded.'®

In HKSAR v Tang Yuk Wah,"® on the issue of memory impairment, the majotity ;
the CA refused expert evidence as to the defendant’s state of mind. The psychiatrigy
opinion was based mainly on the defendant’s assertion of having an alcohol and
abuse problem, but there was no evidence of a long history of abuse, This is becayy
the defendant had been in custody for two years before the trial and had been Unah}
to abuse alcohol or drugs, thus there was simply no evidence to support the contentig
that the defendant suffered from memory impairment.'™

The facts upon which an expert relies to give his opinion must be made knowy
Hence, in R v Tai Muk Kwai," it was held that the court could not be deprived of
opportunity of seeing the materials that provided the basic data underlying the opinjg;
contained within a certificate of a government chemist, ™

When addressing issues that are in contention, an expert is not allowed to relb} "

on another expert’s opinion to support his own. In HKSAR v Nancy Ann Kissel
Yeung VP held that where an opinion by an expert was based on the reports o
others and if the reports could not be proven by other evidence, then whethg
the reports are described as irrelevant, or having no weight, the better approack
is to exclude those reports as evidence to avoid the danger that they may unduly
influence the jury."

(e) Oral evidence v documentary evidence

Section 3 of the Interpretation and General Clauses Ordinance (Cap.1) \efines g
document as “any publication and any matter written, expressed or deseritioe! upon any
substance by means of letters, characters, figures or marks, or by more than one of these
means”. At common law, an arguably circular definition was adopied in R v Daye
any written thing capable of being evidence is properly descrit=c A5 a document and
it is immaterial on what the writing may be inscribed."® Audin 1ape recordings™' and
television films are also considered documents under this definition. ™ _

A document may be tendered as “real evidence” if it could be demonstrated that the
witness was either the author of it, had possession or control of it, received it, or was
properly connected with it in some other way." This, however, means that the document
itselfis admitted, not the truth of its contents. In HESAR v Chan Sau Hing, the connection

162 Ihid., 841,

103 Ihid., 842.

104 [2007] 3 HKLRD 320.

105 Ibid., [701-[77] (Bames J, Stuart-Moore VP agreeing).

106 [1980] HKC 655.

107 Ibid., 660,

108 [2014] 1 HKLRD 460,

109 mid., [142).

1310 [1908] 2 KB 333, 340,

111 R v Stevenson [1971] 1 WLR 1.

112 Senior v Holdsworth, ex p Independent Television News Lid [1976} QB 23.
113 R v Horne [1992] Crim LR 304; HKSAR v Chan Sau Hing (CACC 211/201%, 13 November 20032).
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defendant and the document was established by evidence that the defendant
ises in which fraud had been practiced and that the fraudsters

114

eﬂ the in pretm
L egent i : .
¢ i 5zedocuments for inducing the victims to part with their money.
ea
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thé. agsessment of evidence, the fact-finding tribunal (which would be either the
- the jury, depending on the court in which the case was tried) would find what
O;d at the material time. In reaching a conchasion, the fact-finding tribunal would
agsess and weigh the available evidence bef()r‘ﬁ it as it. deerns fit. ‘

st the Hong Kong legal system (which models its English co?x?terpart) pr0v1fies
oal mechanism, appealing is not a means for litigants to re-litigate fact—ﬁndj.ng
.. This section deals with how trial courts skould have performed the fact-finding
e;i._se and how the appellate court would handle an appeal disputing the fact found

in R v Hereford Magistrates’ Court, ex p Rowlands explained whjchnrsoute an
[lant should adopt when he is aggrieved by the decision of a Magistrate:

1) “where the complaint is that the Magistrate made an etror of fact or an error
" of fact together with an error of law, the appellant should appeal by way of
. “glternative procedure”;

- where the complaint is that the Magistrate made an error of law orly or that he
" has acted in excess of his jurisdiction, the appellant should appeal by way of
~ “case stated”.

Ven this section deals with how an appellate court deals with an error of fact, it shall
niy_'explore how the CFI hears an appeal by way of “alternative procedure”. .
ection 133 of the MO stipulates that an appeal by way of “alternative procedure” is
ucted by way of rehearing on the evidence before the trial court supplemented by
et evidence that the appellate court might admit under its statutory power to do so.
evertheless, a rehearing is nor a re-trial. The principle of rehearing is well-founded
recognised in Chou Shih Bin v HKSAR™ The CFA held that when it comes to
fact-finding decision, the CFI would recognise that it did not enjoy the advantage
hich the Magistrate enjoyed having received the evidence first-hand. Even so, it will
't fail to quash a conviction that it considers unsafe."”

4 (CACC 211/2011, 13 November 2002), [19].
5 [1998] QB 110,

6 (2005) 8 HIKCFAR 70 (Bokhary PI).

7 Mhid | 78,

21

1.085

1.086 |

1087

1.088




272 INTROPUCTION ASSESSMENT OF EVIDENCE 23

1.089 McWalters | in [IKSAR v Ip Chin Kei gave another detailed explanation of fhi.

siote form, albeit orally. Having said that, over-generalised staiements such
principle."* His Lordship summarised how a Magistracy appeal should be conducteq.t m

s «f have warned myself of all necessary warnings as required by law” or in

thé absence of specific references, phrases such as ‘T have considered all the

(1) An appeal under 5.113 of the MO is conducted by way of rehearing on f, idence before me’ are, in my view, madequate.”

evidence before the trial court supplemented by further evidence that the R
appellate court might admit under its statutory power to do so. .

(2) The grounds of appeal will inform the appellate court of the areas where
the appellant will seek to persuade the appellate court to depart from th;
Magistrate on findings of fact or law when conducting the rehearing,

(3) 'The appellate court will only depart from a Magistrate’s finding of fact
determination of a witness’s credibility if satisfied that i is wrong.

(4)  Anerror by the Magistrate, especially an error constituting a material irregularity,
may lead to the appellate court allowing the appeal and quashing the conviction,

(5) The test in determining whether an error by the Magistrate should lead to the
appeal being allowed and the conviction being quashed is whether it is just for
such an order to be made. 3

(6) Absent the appellate court identifying any error by the Magistrate and absent
any of the grounds of appeal succeeding, the appellate court must still perfom;
its statutory duty of conducting a rehearing. Unless the appellate court i
satisfied that the gnilt of the appellant has been proven beyond a reasonahle
doubt on the evidence adduced by the prosecution, the appeal must be allowed,

;strates have also been criticised for delivering their oral findings, then later 1.092
?:lémentiﬂg or cotrecting them in their statement of findings.”* As noted by Beeson J:'¥

Whilst in rare instances it may be necessary or justifiable for a magistrate to
eliver full oral findings and later to supplement or correct them in a stater_nent
£ findings eg to avoid possible confusion on appeal, the practice is neither
scommended nor desirable.”

arly, HKSAR v CKS™ held that a professional judge (a Magistrate or a District 1.083
idge) was under a duty to analyse material points of evidence and give adequate

g for any ronclusion or decision. In performing his fact~finding function, the

dge had to eveiuate the evidence in dispute. Merely reciting a witness’s testimony

4 stating ‘hat the witness was found to be truthful was not evaluation.”” Barnes J

snarised this daty as follows: ™’

“He gist is that whether the reasons given are adequate s to be judged according
o the purpose for which the duty to give reasons is imposed. Adequate reasons
elp develop the correct decision-making process, thereby enhancing the
'é'ceptabiiity of decisions to the public. It serves the interests of the parties, who
are given an explanation of the outcome. It also serves the interests of the public
y facilitating supervision by the appellate court.”

1.090 Although the judge has to bear in mind that he does not enjoy the advantage of
receiving the evidence first-hand, he can make his independent judgment regardiryg
the evidence." In other words, the judge has to assess the evidence and come to hig
conclusion as to whether the evidence proves the elements of the offence beyond 4
reasonable doubt.”™ Errors of law could also be addressed in the re-hearing and may.
lead to the quashing of the conviction.

1.091 Whilst a Magistrate may deliver an oral verdict, it is insufficient for him to say.
in his oral verdict that he has considered the evidence or he hag {wind the defendant
guilty beyond reasonable doubt. The oral verdict should indicate the main points of
reasoning of the Magistrate, as well as the considerations given to the law and evidence.
relevant to the case. In HKSAR v Lee Siu Wo,” Deputy Judge Toh quoted HKSAR v Sin.
Cki I;in124:125

h a District Judge sits alone, it is presumed that the judge is professional, Ft 1.094
¢ the case that it is preferable for him to set out the necessary clements of an
nce in the reasons, yet failure to do so does not undermine the conviction: ™™

Where the judge is a professional judge sitting alone, however, it can be
ssumed, unless there are indications to the contrary, that the judge is well aware
fthe elements of the offence charged and that the reasons, pointing to where the
vidence is accepted or rejected, are directed to those elements.”

1y, the absence of any reference to the usual corroborative warning in the 1.095
ons for the verdict is not faial. As held in HKSAR v Kwolk Kau Ken, a professional

e Was expected to have applied the correct law and procedure, unless it was clearly

wii- to the contrary. The important thing was whether he had indeed exercised

ion in approaching the uncorroborated evidence of the victim.*2

“I am aware of the workload in the Magisterial Courts and it would be unrealistic
to suggest that their oral reasons should take the form of a carefully prepared
written judgment. But good sense and practice requires that the important legal
and evidential features of the case should at least be covered by the magistrate

118 [2012]4 HKLRD 383. )
119 I#id., [65}. v Pang Byron [2013] 3 HKLRD 228, 238.
128 Chon Shih Bin v HKSAR (2005) 8 HKCFAR 70, 77 and 78. 238,

121 HESAR v Ip Chin Kay [2012] 4 HKLRD 383, 392, 2012] 3 HKLRD 588,

122 Ibid,, 397 and 398. sid., §30]-[34].

123 [2002] 3 HELRD 283. 16l [34],

124 (HCMA 511/1998, 31 December 1998) (KK Pang J). HESAR v Kok Chi Wap [1991] 1 HKLRD 431,
125 HKSAR v Lee Siv Wo [2002] 3 HKLRD 283, 285, ?9001 2 HKLRD 1, 13, 12000] 1 HKC 789, 802.
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Most recently, in HKSAR v Lam Hin Fai," Poon J reiterated the above principle,

én expetienced counsel. Whether his interventions in any case give ground for
(quoting Yeung JA in HKSAR v LKS™*:

quashjng a conviction is not only a matter of degree, but depends to what the
“rpterventions are directed and what their effect may be...”

“The applicable legal principle is that where the judge is a professional judge g

sitting alone, it can be assumed unless there are clear indications to the contrary,

that the judge is well aware of the elements of the offence charged: see HKSAR v

Kwok Chi Wah; and Li Defan v HKSAR.?

Yeung Mau Lam, Power JA set out five applicable principles. These are as
136

m kv

'(i) The number of interruptions alane is not decisive.

(2) The quantity and quality of the interruptions must be looked at as factors
which react upon each other.

- (3) Actual bias on the part of the judge need not be established, it is enough if by

' his conduct he would be thought by the informed bystander to be taking over

the conduct of the case from the prosecution.

: _'(4) Where a judge sits without a jury, the appeltate court must ask itself whether a

i person listening to the case would justifiably have had the impression that the

judge hac by his questions entered the arena.

(5) The vltunate question for the consideration of an appellate court is whether

. the jnage’s conduct was such that it would have caused an informed bystander

delening to the case to say that the defendant had not had a fair trial.

In HKSAR v LKS, Hon Yeung JA (as he then was) restated:

“{40] Generally, a judge does not need to say in his Jjudgment that he has remindeg
and directed himself in questions of law. The judge is a professional
judge. The CA must assume that the judge is aware of the relevant legal
principles and acts accordingly, especially the fundamental principle that
each offence must be dealt with independently. The law does not require
the trial judge of a criminal case to describe in detail in his Jjudgment the
relevant legal principles and his thought process in making his decisions. .,

[41] In R v Chan Shiu Sing [1980] HKLR 310, the CA held that there is no
need for a District Judge in a criminal case to expressly indicate that
he has reminded himself of certain fundamental legal principles, eg the
burden of proof and the standard of proof, etc.

venning LY noted in Jones v National Coal Board”’ questions must, where
sary, be asked to clear up points which have been overlooked or left obscure,
dge should also discourage repetition and intervene to ensure that he foltows the
[42] Unless there is material showing that a trial judge errs in points of law, a its being made by advocates. Power JA added that:"®
trial judge not listing the relevant legal principles it his judgment cannnt | i
amount to a valid ground of appeal against conviction. ...” it is the duty of the judge to ensure, at all times, that he understands the
evidence of the witnesses and that the witnesses make responsive answers to
the questions asked. We further observe that while it is desirable that judicial
dquestioning comes either at the end of cross-examination or, preferably, at the
end of re-examination, there may well be circumstances in particular trials
which make it proper for the judge to intervene by asking questions at much

earlier stages.”

(i) Court of Appeal hearing appeals from the District Court and
the Conrt of First Instance

Within the accusatorial (or adversarial) system of the common Lw trial, the role o
the judge is a referee to ensure both parties acted fairly. Ex:amiiaiion-in-chief an
cross-examination are conducted by advocates with substaritial autonomy (subjec
to the relevant rules). That said, at times, it may be necessary for the judge to
intervene in the questioning to clarify matters. This is an important power that must
be exercised carefully to avoid giving the impression that the judge is “entering into
the arena”, which could constitute a ground of appeal as it may obstruct a party’s
proper presentation of its case. The issue of the dividing line between permissible and
impermissible judicial intervention was addressed in the oft-quoted judgment by Lord
Parker CJ in R v Hamilton:"** -

erefore, the mere volume of interventions is not decisive, though a large number
put the court on notice.”

In light of the number of cases accusing trial judges of “entering into the
13", McMahon f highlighted trial judges’ case management role in HKSAR v
Ting 1i:

§ challenge to the Judge’s handling of this case is illustrative we think of
malaise in the conduct of complex, and indeed other, cases, which makes

“Of course it has been recognised always that it was wrong for a judge to .
e Y s e alse assumption about a judge’s role, Judges are not there to flow with

descend into the arena and give the impression of acting as advocate. Not
only is it wrong but very often a judge can do more harm than leaving it to

991] 2 KR 468, 469,

195712 QB 55, (Denning L7).

Yeung Man Lam [1991] 2 HKLR 468, 474.
Matthews (1984) 78 Cr App R 23,

08} 3 HKLRD 352, [42].

133 [2016} 2 HKLRD 1227.
134 (CACC 78/2008, 23 February 2009). :
135 Cited with approval in HKSAR v Hui Po Keing (CACC 240/2011, 29 November 2012),

25

1.098

1.099

1.100

1.101



26

1.102

1.103

1.164

INTRODUCTION

whatever tide is created by the approach adopted by counsel. To the contrary,

the managerial flow of a case is in the judge’s hands, not counsel’s. It is g

judge’s positive duty to manage trials, His function is to adjudicate cases and °

that means adjudication upon evidence properly and efficiently presented. If
that requires vigorous management, then he must manage vigorously. And if
counsel, whether for the prosecution or the defence, are not presenting their
respective cases in an intelligible and economical manner, the judge musg

ensure that they do so. Firm skilled management by the court is not inconsistent -

with the interests of a defendant for no one is hereby advocating the exclusion
of relevant evidence, or the inclusion against him of inadmissible evidence,
or the use of a biased procedure. Not only did the Judge in the present case
not err in his approach or intervene inappropriately, he performed the judicial
task in a complex commercial crime case in precisely the way it should be
performed.”

In that case, it was held that the large number of interventions made by the trial judg
had largely been caused by the prosecution’s unsatisfactory conduct of its case and thy
there was no interference with the defence case especially because the interventiong
mostly occurred during the pre-trial review procedure and the first prosecutio

wilness’s examination-in-chief,**!

In HKSAR v Tai Chiu Tak,'” Yuen JA accepted the guidance in Sin ¥ng ¥
reiterating that the trial judge cannot only focus on the efficiency of the trial. Th
proper course of action is to, in the absence of the jury and witnesses, warn the couns:
about the time and against digression.’* The recent case of HKSAR v Lau Hong'*
an example where the defendant successfully appealed against a conviction for th
possession of imitation firearm on the ground that the Magistrate had “extared int

the arena”, and successfully opposed the re-trial application.

In HKSAR v Cheung Kam Shing,"” the CA summarised the principles as io how
would the appellate court consider whether the summing-up of a trial judge is fair an

balanced: '

“All defendants in a criminal case should be entitled a fair trial. This court has
repeatedly emphasised that regardless of how strong the prosecution evidence
were, or how weak or unpersuasive the defendant’s defence or evidence were,
the defendant should still not be deprived of his opportunity to be fairly tried
(see HKSAR v Zhu Jinni [2012] 4 HKLRD 444 and HKSAR v Hong Tsz Yin
[2011] 5 HKLRD 447 etc).

141 Joid., [39].

142 (CACC 214/2011, 4 October 2013),

143 Jhid., {4},

144 [2019] HKCFI 1613 :

145 (48%:4) (Transliteration) [2019] HKCA 8 {Chinese Jadgment), (Yeung CTHC) (Ag), Poon and Pag JIA (85
Poon CTHC then was). Affirmed in HKSAR v Wong Wai Sun (SF£ET) (Transliteration) [2019] HKCA M7

(Chinese Judgment), (Yeung CTHC) (Ag), Cheung and Pang JTA.
146 Ihid., [43]-[48).

“.
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: al judge should not express strong views over disputed issues so as to avoid
g stander having the impression that he wanted the jury to accept his view or
+ e is making another closing speech for the prosecution.

ai judge should also not criticise the defence case too severely, as this would
e in effect amount to a usurpation of the function of the jury and leaving the
= with little reat choice than to comply with what are obviously the judge’s
iews ot wishes (see Hong Tz ¥in, supra and Mears v The Queen (1993) 97 Cr

pp R 239 ete).

yet, a trial judge is absolutely entitled to comment upon the evidence of the
P-r'gsecution and the defence. As long as those comments are reasonable and
balanced, despite being adverse to the defendant, they would not form the basis
sf a ground of appeal against the conviction.

Soﬁietimﬂﬁ tie evidence put forward by a party might be so implausible such
it when 4 judge summarises and repeats those evidences, those comments
i1 czem to be adverse or even unfair fo the party calling those evidences.
¢e: inose comments might not necessarily be unfair; rather, it is just that those
é-ai'&ences are simply unconvincing. Even the comments have been fair and
yalanced, those evidences would nonetheless objectively be adverse to that
party. In those circumstances, one cannot say those comments by the judge are
prejudicial and hence he is deprived of a fair trial. This court must emphasise
that the trial judge has no duty to conceal or improve the weaknesses inherent in
the defence case (see Hong Tsz ¥in [71]).

This court must also point out that when considering whether a trial judge’s
summing up is balanced and whether the trial is fair, the court must ook at the
entire summing-up and consider what impression it gives overall. (see HKSAR v
Umali [2011] 3 HKLRD 55 [14(e)])."""

'i_'he Chinese original reads; [ 7EL{ATH S RN B AREEBATFN. SEIFSRBETHETA
BEFEENEH, FTRBTNTHSUEEERSERRTTERE,, BH AR,
REAN LTRSS (REERRTHE FREIE [2012] 4 HKLRD 444 B HESAR v Hong Tz Fin [2011]

HETERASFSENTESEBMERENOER, SRl ABSEE TR EEERNMm
A ABRAREEL R BN EENA.
C FEEEIOR RN R EERE AT B e, TR SE NIRRT e TR
(R L Hong Tos ¥in BMears v The Queen (1993} 97 Cr App R 2395 %)
G XSS ST ERRRE I TR . AETRRESIAKTN, EENER LR R
AT TR R B
VORERME, mR—FIEER/ AR ERASE, B RTINS
BISGREN R TE, SEARETN, AW eRaHB AL, B, BE TR
EFAT, R2ERMNBER/ MR A MRS, NN N/ R AT, ISR,
FERTT A AT AL 4R SR A T B/ SRR M- T RN, E LR, SR E S ER
RVEREHE S ARE, WA RAEB R A TE ARG R, KRS RN, BREAREEA
LREINEL e bis TR W ER A B (R DR Homg Toe eBHRHENR .
D AEREEY I EETHREENNTETET, FRETAY. HEREEEEEHTEEN
gzﬁ'%\i’ﬁtﬂ, T E BB S BB E 5 AN RIBREE (EKSAR v Umali [2011] 3 BXLRD 555 H &
4 ) , |
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In a simplistic form, the CA in HKSAR v Tam Chu Kwong, upon an extensive reyia,
of English and Hong Kong authorities, summarised the law into six principles, The,
are presented below:'* s

. de novo in appeals from Masters’ decisions

fé e 6 and 0.12 1.1 of the RHC, an appeal from decisions of Masters shall
i 02 th-ldge in chambers."” Such appeals are conducted by way of an actual
d -.bynivo of the application. The judge will treat the matter as though it came
g‘;hii for the first time." . N

' in chambers is in no way fettered by the Master’s previous e)?ermsm.g of
2 9z wevet, a judge hearing an appeal from a Master is entitled, if he thinks
':On' Ht;e Mas’ter’s reasoning in his judgment without setting out the reasoning
o T}:js does not mean the judge has failed to exercise the discretion conferred
lf::.lsl In Ip Yin Ping v Ip Anwe, Deputy Judge Lam distilled these principles:'

(1) However flimsy and incredible the defence case may be, the defendam 1s
nevertheless entitled to a fair trial. For such entitlement to be seen in 5 tris;
before a judge and a jury, the judge’s summing-up must be unbiaseq atig
without influencing the jury in making their independent judgment on factyy
issues (HKSAR v Hong Tsz Yin [2011] 5 HKLRD 447, [63]; HKSAR Zh
Jinni {2012] 4 HKLRD 451, [40]).

(2) Ajudge is entitled to express his views on factnal issues in his summing.ﬁé
including those of the defence case provided that they are presented in
restrained manner and not so vigorous as to give an impression that he i
instructing the jury to accept his personal views. Also, a “summing-up” shoulg
not give an impression that it was another closing speech for the Prosecutiog
(HKSAR v Zhu Jinni [2012] 4 HKLRDD 451, [30] and HKSAR v Yeung Chey
Ming {2004] 1 HKLRD 136, [39]). '

(3) No defendant has the right to demand the judge to conceal in h
“summing-up” the weaknesses and deficiencies of the defence case,
However, if the comments made by the judge are so weighted against the
defence case, the jury would be Ieft with little choice other than to comply
with the judge’s views (HKSAR v Hong Tsz Yin [20117 5§ HKLRD 447, (71
and the judgment of the Privy Council in Mears v The Cueen (1993) 97 ¢
App R 239, [72]). _

(4) What the judge says to the jury carries more weight than what counse! says
in a closing address and the judge’s “summing-up” is the last word fne jury
hears before they retire. As such, the judge must be very carefu! ‘n making
comments on the defence case (Liu Ping Keung v HKSAR (2003) & HKCFAR.
52, [24] and [26]).

(5) Ultimately, whether a “summing-up”, when reading as 2 whoie, is balanced is
amatter of impression and feel (HKS4R v Umali [2037 | 2 HKLRD 55, {14(e)}
and HKSAR v Hong Tsz Yin [2011] 5 HKLRD 477, [66]).
(6) A“summing-up” which is unbalanced is not saved by the continued repetition

of the phrase that it is a matter for the jury (HKSAR v Umali {2011] 3 HKLRD
55, [14(d)]). '

5 NO matter whether the matter comes before the courf; by .Way f)f appeal or a
" fresh/renewed application, the court has to exercise its discretion unfettered
© by the decision of the Master. . . _ o

At the sara= time, the court is entitled to give whatever weight it deems
: appropriste to the decision of the Master. .

“ If ths court deems fit, it may adopt the reasoning of the Master.

1 follows from (1) that the court should exercise its discretion by reference. to
all relevant facts and circumstances of the case as it is rather than confining
= tself to facts and circumstances of the case as it was before the M‘a?ter.

5} Tt would be more appropriate to lodge an appeal against the decision of the
" Master rather than making a fresh application.

. Appeals in the Court of Appeal

appeals in the CA are extensively addressed in 0.59 of the RHC. For present purposes,
g treatment of evidence and factual questions will be briefly discussed here.
‘appeals against decisions of factual questions, the burden of sl'low_ing the CA that
frial judge was wrong as to the facts lies on the appellant. Tt is tr;'Ee .law t.hat the
judge can see the demeanour of the witnesses and can “estimate their intelligence,
n and character in a way not open to the courts who deal with Iater stages of the
4y 153

ing Kwok Keung v Tam Dick Yuen,"”* Bokhary PT considered when an appella?e
urt could properly disturb findings of fact made by a trial judge. First, his Lordship
1d that one should not overstate the judge’s advantage in being able to “observe the
eanour” of witnesses:'™

’ “It is commeon 10 speak of a trial’s judge’s advantage of having “seen and
:heard” the witnesses. I have no quarrel with that way of putting it. But it may be
preferable to speak instead of a trial judge’s advantage of having receiv.ed. the
“ evidence at first-hand. There would appear to be two reasons why. First, it is as

(b) Approach in civil zppellate courts

Similar to the criminal appellate cowts, civil appeliate courts are generally
reluctant to engage in a fact-intensive review of the evidence, This section briefly’

discusses the approaches adopted in appeals from Masters’ decisions and appeals in
N

the CA. ' 8 RHC 0.58 1.1(1),

U Litton VP in Kilkenny Ltd v AG [1996] 1 HEC 30, 37; Kung Wong San Hin v CP Lin [1988} 2 HKLR 209,

L Ip Yin Ping v Ip Anne (ECMP 1840/2002, 20 January 2003).

. 2 (HCMP 1840/2002, 20 January 2003), [10].

148 [2017} 3 HKLRD 445 (Chinese Judgment), [2017] 3 HKLRD 458 (English Translation), [25]. The same has 133 Khoo Sit Hoh v Lim Thean Tong [1912] AC 323,325,

been approved in HKSAR v Laf King Hin (5C21) {Transliteration} {CACC 244/2017, 2 November 2018)..

(M Poon T) (giving the judgment of the court). '
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.. WITNESSES

manner in which witnesses might give their evidence, when it is

where a witness is screened from the public, there is no undue pre; .
Judi - :
o the requirements of justice in a particular case.”

defendant. _._..t}.le

2) Th;lprinciple of open justice is engaged when a Witness is screen, " t0 me
ublic, There i imi F X ed f :
gn dthe cozj;:v;ih]imted restriction to tl?e Pubhc nature of the PIch? ass gives evidence under these protected means, the trial judge is obliged 4,063
£ a i | have to halal_lce that limited restriction against ¢, g . that they should not give preferential treatments to the evidence of
of a witness, ta:kmg Into consideration the nature of the evid e the jury
givzn by the witness and the effect it will have on him or herel?"eE
sucl i ig . | .
justiczwdence and that this is necessary to achieve the due admjmstrat'gi case the witnessfes] X [Y and 7] gave evidence by means of [video
v trial i : : I -in-chief] [live-link television] [behind a screen].
(3) ".l[}h Tair trial involves faimess to the defendant, the witnesses, ang th devidence il e :
¢ rights of victi i . ’ e . . .
COBSide%:tior? invtljfmmj .'?nd w-lmesses are recoguised and an im§§ ving of evidence in this way is perfectly normal in cases like this. It is
to regulate its pro y g-nmma} trial process. It 1? part of the courtg fiy .ted to enable the witness[es] to feel more at ease when giving evidence.
witticss’s o P ceedings anq employ appropriate measures to ensure g;?!t intended to prejudge the evidence which the witness[es] give[s].
iy eSbSI'S ability to give effective evidence is not affected and this wjf; o
epu i : §
i cfmmllzdu;if;l?t to encourage generally witnesses to come forwarg tote fact that e evidence has been so given must not in any way be considered
i . - g raciaicial to the defendant.”
(4)  Acomplainant in a sexual offence will more than likely be giving eviden, gu as pasyar
is embarrassing and sensitive. That alone justifies allowing the conmplag ce
tgm? evidence screc.ened from the public to achieve the due admunsnazzn 3. Cross-EXAMINATION
Justice. An appropriate direction to the jury can be given that they do nof
anythin .
g adverse to the defendant by the use of the screen. amination is one of the fundamental aspects of an adversarial system. Its 4.064
judici ; . e was explained by the CFA in HKSAR v Wong Sau Ming:>
'.S[he judl_cu;ry has now in place a Practice Direction 9.10 that governs the U e P .
creens in ; . \ . : . . ‘
9.10 stipulatee);lﬁ:t) f}flence Cases.m Mag1strate's Courts”. In essence, Practice Direg findamental feature of a fair trial is the right to cross-examine witnesses.
before the prodril b e Prosecunon shall notify the defendant not Iater than 104 Wigmore pointed out in his classic work on Evidence, for centuries, the
witness haspre uestedeta;lrmg or 21 days before the commencement of trial v el ficy of the common law system of evidence has been to regard the necessity
4 use of sting by cross-examination as a vital feature of the law. And he described it
i o . sevond any doubt the greatest legal engine every invented for the discovery
(1) a screen in giving evidence and, if so, the type of the screen requests truti » Y
(eg whether hiding from the defendant, the public or botis); g
4.065

v Bingham,” the House of Lords held that a party is generally entitled to
gxamine a witness if the party has an interest in deing so. In that case, a rare
ation occurred where the defendant was sworn but was not asked any questions
examination-in-chief. The prosecution could still cross-examine the defendant.
her, in R v Hilton,” it was held that a co-defendant has a right to cross-examine a
endant even though the defendant did not give apy evidence which is unfavourable
tfi_e case of the co-defendant. This is because of the fundamental right enjoyed by a
son being charged to examine witnesses.

The immediate observable difference between questions asked in examination-in- 4.066
ief and cross-examination is that leading questions are allowed to be asked, and are

often asked, in the latter. The scope of cross-examination is not limited to the

. . . . . - 08
es raised in the examination-in-chief.

(2) aspecial passageway; and/or
(3) asupport person.

4.062 t1;1112:111.}/, for complainants of sexual offences, an anonymity order is possible, where
1e Vt’ltneSS shall be referred to by a pseudonym (eg, Miss X) throughout the tr’ial and
also 1 any subsequent statement of findings, verdicts or judgments, etc.” ’

and rationale of that provision:®

“Its enactment is in recognition by the legisiature that a compfainant in a sexual
offence needs to be specially treated given the nature of the alleged crime and
the matters likely to be raised in the course of a trial. In addition. the court -
has the coramon law power, and the duty to regulate its proceedinzgs, and in '.

Specimen Directions 24A.

3 {2003) 6 HKCFAR 133, [2003] 3 HKC 463, [1] (Li CJ, Bokhary, Chan PJI, Power and Brennan NPJJ).
6 119991 1 WLR 598,

7: £1972] 1 QB 421, [1971] 3 AILER 541,

8. HESAR v Ko Wat Cheung [1998] 2 HKC 624 (Beeson T).

92 COs.156.
93 HESAR v Shamsul Hoque [2014] HKC 395 (Zervos .
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CROSS-EXAMINATION 17
A isi itself," sometimes a
4.067 One of the many functions of cross-examination is to discredit the credibyj; g with. AS suggegted by ‘l:or(.i Monjlbslm Bgmvne alzl glzmr:hlaieth L i
testimony given by the witness or even the general credibility of the Witnegg hn: dbya witness fmght be “so 111cmd1hinc1 an 1 rom. e W%mess -
As explained by the CFA in HKSAR v Wong Sau Ming:” examination would be to ask him to leave '

@ﬁ_ v Sunami Marwito,'” the prosecution did not cross-examine the toddler 4.071

¢, and accordingly did not put any case to the toddler, yet it then i.nvited
w}tn_es ’the evidence of the toddler. The court found that the toddler’s evidence
"O-rejead that nothing could rescue it from confusion. Since the prosecution
'Qé:lf;s fhe toddler’s evidence is meaningless, there is no need to put its case
5

¥...in applying the test of relevance, the court should in its discretion
permit questions in cross-examination as to credit if the truth of th
conveyed would materially affect the court’s opinion as to the Witneggs
veracity on the subject matter of his testimony. Conversely, questions in Crogs.
examination as to credit are usually not permissible if the truth of the iIleltaﬁ(jﬁ
conveyed would not have any material impact on such opinion. The iumation
may relate to matters which are so remote in time or are of such a king that

the truth of the imputation would not have any material impact on the Cour
assessment of the witness’s veracity,” '

o usualy
€ Imputatioy,

. irCUMSLATICES. ) ]
thﬂifl Lo Chun Nam v HKSAR™ the ecarliermentioned approach was 4.072
veT,

g as “raised eyebrow”.!'” Although there may be cases wher_e 1:.he “r:aise.d
a: roach is sufficient to discharge the duty of counsel, in a 'cnmmﬂ)lﬁtmal, it

EE)Il}ess likely to lead to confusion to take the issue more obviously.™ In that
?Erosecutor merely asked the defendant a general question at the end of the

amination: “Iout it to you that PW1, PW2, PW3, and PW4 all were telling
eX: ' i

(i This bat caased confusion which could have been avoided by a fuller cross-
.

(a) The rule in Browne v Dunn

() The general duty to put case to a witness

4.068 In Browne v Dunn,™ the House of Lords held that it was a rule of professional prag;
and essential to fair play that, if a party intended to ask the jury to disbelieve ) . i
evidence of a witness, that party should put to the witness tha?rtjlrw evidence i:- <1 boils down to a sn.nple @6 of fan.'ness, \grhether a fezsscstl;;l:elz 0§§2$$Z:a:
accepted. Otherwise, that party would not be allowed to rely on that argument i iven to allow the evxfience in question to. © protp sr ¥ gniﬁcant.ifno m]fairnéss
closing submission. As a practice and in compliance with the rule, advoeates wot cat breach of the rule in Browne v Dunn might not be si
have to “put his case” to the witness in the course of cross-examination. -d:'%

4.069 The primary rationale of the rule in Browne v Duynn 1s to allow the witnesg
opportunity to respond to the opposite party’s case so that the witness of no P
would be ambushed. As explained in HKSAR v Tsui Sin Yee:'

ﬂéiﬁ't is not necessary to go to the other extreme and put every mif:lute detail 4.073
¢ 10 the witness.'” In HKSAR v Liu Chenghao,'” the court said that the

:gdes without saying that whether any unfairness is done in a pe‘irtimliar case
ei1 the rule in Browne v Dunn is not followed. Depends on the cu'c.umstan?es
each particular case. If the witness in question knows or has. been given not1<.:e
t the opposite party/cross-examiner does not accept his evu.lence or a certain
i of his evidence, the rule in Browre v Dunn is not applicable; and Wl?en
eévidence as a whole in a particular case shows that there is o_verwhelmmg
dence in support of the trial judge’s decision, it would be q‘uesnonable for an
pellate court to overturn that decision just because the rule in Browne v Dunn
a4 been violated. ‘

“The purpose of the rule established by Browne v Dunn is to prevent o party; and:
the rule as a matter of practicality is directed usually at the party vnose evidence:
is given last, from embarking upon a presentation of their cues in evidence:
which is novel and upon which, if it had been put to then: the other parties':
witnesses would have been able to provide relevant evidence. It is not a rule’
which requires aspects of a Pparty’s case to be put to the other party where must :

have in any event been perfectly aware from the conduct of the proceedings that
those assertions were part of the case against him.”

oWaver, if part of the evidence which is to be challenged is of . Cl‘llcii.ll
portance to the case, or the allegation which is to be made against a Wftness is
'éi'ious, then unless the witness is fully aware of that, in my judgment, in order

The essence is to make clear to the witness that his evidence is disbelieved o 0 be fair to the witness and to both parties, and for enhancing the recognition

challenged, such that he could respond.

(il) Witness’ evidence manifestly unbelievable — “Raised Eypebrow” sitnation 51893) ol
2009] 1 HKLRD 892 (Stuart-Moare VP, Michael Wong JA, and V Bokhary I).

4.070

In some circumstances, it would noz be necessary to put a version to the witness if th
evidence of a witness could be so manifestly unbelievable that the duty to put case I

Ry Fenlon (1980) 71 Cr App R 307. . R

FIBHY) [2014) 2 HKLRD 389 (Chinese Judgment), {2014] 2 HKLRI> 413 (English Translation) (Deputy
udge Woo).

bid, [38]-]39].

99 (2003) 6 HKCFAR 135, [2003] 3 HKC 463,
100 (1893) 6 R 67.
101 [2010] 1 HKLRD 876, [44] (MacMahos 7}

[25]{Li CJ, Bokhary, Chan PTJ, Power and Brenznan NPT}
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of the court’s role in the administration of Justice, the rule in Browne », Digy,

.1, the defendant argued that whilst the prosecutor in the trial has violated 4.678
¢al,
should be observed,” PP

prowne v Dunn. On the other hand, the prosecution sought to defend thf
+ ruling by arguing that the sitvation was one of the ‘;i?ised eyebrow

4.074 Apparently, the rule in Browne v Dunn would be applied with more ﬁexibih-ty: ; '
regards to the defendant, who is in the courtroom throughout the prosecution Casé
is supposedly familiar with the stance of the prosecution, whether through the a4
of his legal representatives or otherwise.

4.075 The exact meaning of “not being able to rely on the argument”, stipulated in Broy,
Dunn'" as being the consequence of not following the rule, needs to be revig
in light of subsequent authorities, which seems to have lessened the consequey;
of breaching the rule. In HKSAR v Z,"! the CFA held that even if the evidenge

witness has not been challenged during cross-examination, the court is not bouy
accept his evidence. Further, the court may convict on the basis of certain weakpe
and inconsistencies in the defendant’s evidence even though those weaknesges:
inconsistencies have not been put to him. Ultimately, the concern is fairnesg and
setiousness of the consequence of a breach of the rule in Browne v Dunn would dep
on the nature of the case which has failed to be put and the awareness of the Witnegg 1

4.076 The rule in Browne v Durme was addressed by the CFA in HKS4R v Chan
Tat." Counsel for the defendant argued that the trial judge had failed to prop
consider a defendant’s evidence, and the reason given by the judge scemed to ing;
that he had already accepted the complainant’s evidence even before consider,

the alibi evidence. This was squarely rejected. Chan PJ held that the Browne y p;
rule is to;:'"*

?t-m allowing the appeal, Deputy Judge Anthony Kwok said
- osecuting counsel chose not to cross-examine the appellant at thfa .st.ay

. s he thought it would be improper for him to impeach her credibility
'9.auon aeven before the trial commenced. In his written closing submission,
at Stajtgegain to the magistrate that the appellant has a defence available to her
.a.delias the requisite honest and reasonable belief that she was not in breach
Sl-leisa condition. No cross-examination of the appellant, however, was ever
r_Vted after the appellant had elected to go to the witness box and adopteld
‘-1;18 had testified under oath earlier in the stay application. As a result, it
aver been put to the appellant by the prosecuting counsel that. what she had
:dwas untrue and unconvincing and how was it that her explana_tmns woulc} be
Jarded as 1rvasonable. Applying the Browne v Dunn rule., \.Nhlfe thPtre m1_ght
4 sdibie enplanations offered by the appellant in the iIlleld'U'd:l point relied
sarasecuting counsel to hammer her in his closing .subm1ss1on, the sta.rk
‘ aieality was that the appellant was effectively denied of an Opportu{nty
respond and deal with her criticisms and, with resp.ect,.the magistrate 3us;
bpted those criticisms as submitted by the prosecution in her statement o
dings and reached a negative finding that the appellant was not an honest and

liable witness.

‘s'-'v.vas not a “raised eyebrow” case as contended by the respondent. I am
ate that the period of overstay by the appellant in this case was of course lon,g
d also the fact that the tolerance displayed by the appellant for her employer’s
misconduct was, on its face, somewhat surprising. On the other .hand, 0?16 also
has to note however that the fact of the present case is also distinctly different
m the usual run-of-the-mill cases in that the defendant did not chose to
erstay because she was terminated by the previous employer and she could
{ find a new job in Hong Kong. The appellant in this case has alllalong been
king in the same household non-stop for 12 years or more (which was not
allenged) and yet she was in breach of her condition of stay only because her
ployer, for reasons best known to herself, didnot process hernew employment
ftract with the Immigration Department as promised. One cannot but. ask
the rhetoric question: What good would there be for the appell@t to continue
ber employment in Hong Kong without a proper employment v1sa_? How she
would be able to enforce her right as an employee if it was her intention that her
employment contract was not to be approved by the Immigration Department
and she was just working here illegally?

“...ensure fairness (o a witness whose evidence or any of the points to which hy
has testified is being questioned: he should be told that he is not to be believea i
his evidence or on the point in question so that he can have an opportunity w offer
an explanation unless it is obvious to him that his evidence is being challenged.
(See Lord Herschell LC, p.71 and Lord Halsbury, p.76.) In the oresent case, it
cannot be said that DWI could have been under any misapyrehension that his
evidence was not being challenged. It must have been Guie plain to him from
the way questions were asked when he was cross-examined that his evidence
was being tested and that the prosecution was impeaching his reliability if not
also his credibility, There is nothing unfair to him by net putting directly to him.
that hig evidence was not to be accepted.”

4,077 Most recently, in HKSAR v Dumayag,™ the defendant was charged with one count of
breach of condition to stay. During the trial, the defendant elected to give evidence.
The prosecutor, nonetheless, did not cross-examine the defendant. That said, the
prosecution attacked the defendant’s testimony in the course of the clo sing submissior.
The defendant was convicted after trial.

ccording to the appellant, Leung repeatedly assured her that she had
Connections and her working visa could be “back-dated” so that she W(?uld nf)t
be in breach of her condition of stay. She also had a very strong emotional tie

119 {1893) 6 R 67.

111 (FAMC 68/2011, 24 February 2012) (Bokhary, Chan and Ribeiro PJJ),
112 1bid., [4].

113 (2013) 16 HKCFAR 34,

114 Ibid, [19]. o
115 [2018} 2 HKLRD 914, 1id., [573-[60].
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is duty-bound to show that it has had proper regard to the factors listed 6.129

{4) The provisions of 83.48 to 51 shall not apply in relation to hearsay ¢ et
*iatute. In Aqua-Leisure Industries Inc v Aqua Splash Ltd,”" Le Pichon JA

Viders
admissible apart from this section, notwithstanding that it may alszn;
admissible by virtue of this section.” i

6.125 The EO 5.47(1) provides that hearsay evidence should not be excluded, unlegs
against whom the evidence is to be adduced objects to the admission ang the
is satisfied that the exclusion is not prejudicial to the interests of justice, The-p-
seeking to adduce hearsay evidence shall give notice to the other party.™¥ A failu}
do so, while does not automatically render such evidence inadmissible, May b
weight adversely affected and other costs consequences.'®

6.126 A party cannot rely on s.47 of the EQ to escape from the obligation of Prodijs
the deponent of an affirmation for cross-examination.' However, hearsay evide
of a statement made by those whose were not competent as a witnegg canng
admitted.'” i

6.127 Section 48 goes on to provide for the parties’ power to call witness for
examination on the hearsay statement.

Thé.'ﬁfs't matter to note is that 5.49 is framed in mandatory terms, ie ‘the court
' '.have regard ...’ to, inter alia, the circumstances set out in sub-s.(2) if any
rence can reasonably be drawn from them as to the reliability or otherwise of
cvidence. There is nothing in the judgment to suggest that the Judge had .49
1ind when evaluating the weight of the evidence adduced by the plaintiffs.
ot once did he allude to the statutory considerations contained in s.49 such
ultiple hearsay or the absence of any attempt to identify the source of the
'ofmation and chain of evidence.”

ot flaw identified by her Ladyship is that the trial judge should not have deprived 6.130
pellants of their right under EQ 5.48 to apply to cross-examine the maker of the
ﬁyz'statemen*s. Given that multiple hearsay was involved, the failure to identify
Lurce of tae information or chain of evidence meant that the appellants were
4 this bencfit."

i arpiving EO §.49, courts have held that the fact that some evidence was “doul?le 6.131

ay" does not result in automatic exclusion — since the section makes quite 3
(he court must have regard to any circumstances from which any inference can |
fiably be drawn as to the reliability or otherwise of the evidence.'” In practice, ‘
% are likely to defer to the trial judge’s assessment of the weight so long as the

5 are considered.'™*

ctors listed under EO 5.49(2) are also relevant as to how the court exercise its 6.132

under EO 5.47(1), bearing in mind the interest of justice. In High Fashion

ents Co Ltd v Ng Siu Tong," Deputy Judge Johnson Lam clarified that it is not

ery case where a party seeks to adduce hearsay evidence, the other party would

titled to seek an order from the court directing the former party to procure the

datice of the maker for cross-examination. His Lordship further emphasised the

ase of the legislation:™

ey

(a) Weight to be placed on hearsay evidence

6.128 The EO 5.49 allows the court to have regard to the following factors when agges
the weight of hearsay evidence:

“49. Considerations relevant to weighing of hearsay evidence

(5) For the purposes of sub-s.(1), regard may be had, in particular, to ts
following — :
(a) whether it would have been reasonable and practicable for the porty
by whom the evidence was adduced to have produced the maker of
the original statement as a witness; e

(b) whether the original statement was made contemprrancously with
the occurrence or existence of the matters stated; e

(c) whether the evidence involves multiple hearsay*

(d) whether any person invelved had any meotive to conceal
misrepresent matters; :

(e) whether the original statement was an edited account, or was made i
collaboration with another or for a particular purpose;

(f} whether the circumstances in which the evidence is adduced _:is
hearsay are such as to suggest an attempt to prevent proper evaluation
of its weight;

(g) whether or not the evidence adduced by the party is consistent with
any evidence previously adduced by the party.” :

uch a proposition is plainly untenable and would probably defeat the main
uipose of the Evidence (Amendment) Ordinance 1999 to further liberalise
¢ admission of hearsay evidence. The discretion must be exercised in the
ght of, amongst other things, the impact of that piece of hearsay evidence,
relationship of the maker with either party, the histery of the case, the
acticalities as to the procurement of the maker to give evidence and other
levant considerations. I am of the view that the factors set out in s.49 of the
vidence Ordinance (albeit in the context of weighing hearsay evidence) would
50 be relevant.”

3] 1 BEKERD 142, 157.

L 157,

heng Biao v Kok Wai Lung (CACY 241/2004, 13 May 2005), [9].

owloan Motor Bus Co (1993) Ltd v K K Cargo Sustems (HK) Lid (CACV 37242002, 4 April 2003).
04] 1 HKLRD 928.

id,, 933,

187 EO s 47A(2).
188 Jbid., s 4TA(4). :
189 High Fashion Garments Ce Lid v Ng Sin Tong (HCA 12093/1999, 5 May 2003); Cheung Wei Man Favi

Centaline Property Agency Lid (HCA 286/2000, 25 September 2003). ’
190 EO 8.50(1).
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Accordingly, .47 does not bestow on a litigant a right to ignote conrt direc't'
to cross-examination of deponents of affidavit evidence. It does not deal Wit
procedural restrictions laid down by other rules. As 5.47(4) also makes it clear, th
hearsay regime does not apply hearsay evidence that could be admissibig uﬂd
avenues.

Al-Khawaja. In R v Hormcastle,”™ Lord Phillips strenuously defended the

Or 201

] acy of the English regime:

e manner in which the Strasbourg Court has approved those exceptions
. tesulted in a jurisprudence that lacks clarity.

-9'5'613 or decisive rule has been introduced into the Strasbourg jurisprudence
thout discussion of the principle underlying it or full consideration of whether
e was justification for imposing the rule as an overriding principle applicable
ually to the continental and common law jurisdictions....”

7. ThAx Way FORWARD

(a) The English Crimina? Justice Act 2003

The law of hearsay in Hong Kong remains piecemeal. Many aspects of which
obsolete and anarchic rules dating back to the eighteenth and nineteenth centuria
the United Kingdom, the criminal hearsay regime has undergone a radica] overl
after the enactment of the Criminal Justice Act 2003 (CJA) which codifies thg
and provides for very specific gateways under an elaborate and complex staty
scheme.

Section 114 (1) of the CJA states that an out-of-court statement is admissible
only if:

¢ Supreme Court judgment, 4/-Khawaja and Tahery v UK was again referred 6.138
o the Grand Chamber of the ECtHR.** This time, the ECtHR held that where a

ay ‘statement is the sole or decisive evidence against a defendant, its admission as

ice will not axtomatically result in a breach of art.6(1) or 6(3)(d).*” Further, the

311311 consiler whether there were sufficient counterbalancing factors including

rocedira. safeguards to ensure that each trial, judged as a whole, was fair.?*

areston why this facet of the jurisprudence was explored is this. Article 11{2)(e) 6.139
':ﬂm ¢ Kong Bill of Rights (which was entrenched as s.8 of the Hong Kong Bill

%guts Orémance {Cap.383)) also provides similar rights to defendants in a criminal
Unforimately, this question has not arisen in local jurisprudence.

“(a) any provision of this Chapter or any other statutory provision makeg
admissible,
(b) any rule of law preserved by s.118 makes it admissible,
(¢) all parties to the proceedings agree to it being admissible, or :
(d) the court is satisfied that it is in the interests of justice for it to
admissible.”

w reform in Hong Kong

ei:,ort'by the Hong Kong Law Reform Commission, various shortcomings of the 6.140
it law of hearsay have been identified:*”

It goes on to define a “statement” as “any representation of fact or opislon
by a person by whatever means; and it includes a representation mads in a
photofit or other pictorial form.”™™ Further, the exclusionary applies only if
the purposes of the person making the statement appears to @ court to have
(a) to cause another person to believe the matter, or {b) to cause another person to
a machine to operate on the basis that the matter is as stated.”" In other words, wa
written in a private diary that is not intended for others to see would not satis
definition, Section 118 of the CJA does retain some common law exceptions, nany
confessions and res gestae.

The English hearsay rules have also been influenced by the European Co
Human Rights (ECtHR) jurisprudence. This demonstrates how a strict exclusi
rule could potentially encroach upon a defendant’s right to fair trial. Tn A/-KF
and Tahery v UK, the ECEHR considered the fact that key prosecution evi
had been in the form of a written statement by a witness who did not give evide
person at trial amounted to a violation of art.6(1) and 6(3)(d) of the Bur
Conventionon Human Rights becausethe statement was the “sole and decisive evid
against the defendant. The UK Supreme Court, nonetheless, did not welcom

he omplexﬂy and illogicalities of the rule and its exceptions result in

derable uncertainty, not least in some instances in determining the

question of whether or not the out-of-court assertion is being used for a

rsay purpose. In recent appellate decisions, Hong Kong courts have noted

- criticisms of the English Kearley decision and strongly recommended
ve reform of the Jaw.

ermore, the law of hearsay has failed to adjust to the social reality of
reasing global mobility. Rather than relaxing the rule, the law has forced
ies to expend significant time and resources in bringing witnesses back to
frial jurisdiction.

& existing law of hearsay also fails adequately to take account of advances in
¢lectronic recording of communications. Recorded telephene conversations

197 CIA 51152},
198 CTA5.115(3).
199 [2009] ECHR 110.

 [152).
Reform Commission, Report on Hearsay in Criminal Proceedings: Executive Summary, {42]~[44].
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7.012

7.013

7.014

CONFESSION WHAT MAKES A CONFESSION ADMISSIELE?

(ii) HKSAR v Zhou Limei

The CFA had an opportunity to comprehensively review this area of law i H
v Zhou Limei." The defendant in the case was charged with trafficking in dang
drugs. He was intercepted on the arrival at the Hong Kong Airport. A search
defendant’s suitcase in her presence revealed two packets containing a whjte Po
which tested positive for heroin in a rapid drug tesi. When asked (undey ¢
what are the substantces found in her suitcase, the defendant replied “1 SUPPOse: {
dangerous drug?” in Punti (FE2E —MY{H 5 4k M), Prior to the jury being empa;
a voir dire was held in which the trial judge ruled that the statement wag admmisgj
evidence. The jury convicted the defendant as charged after trial. ik
In allowing the appeal and quashing the conviction, the CFA held that the stat;
was ambiguous and should not be admissible. Much emphasis was placed o thy
syllable [7 | which the CFA held that what the defendant meant was only susp
instead of knowledge to the dangerous drugs. As such, the utterance was amp;;
and the trial judge erred in allowing the same to be placed before the jury.
The CFA summarised the relevant principles as follows:"

“its content and relevance, the fact in issue provable by the statement may be of
grealer of lesser probative value in relation to the offence as a whole. Evidence
admitted to establish the statement’s context may be highly prejudicial.

Declaration against self-interest

dly speaking, a confession is a declaration against self-interest. As defined by the
f Lords in Commissioners of Customs and Excise v Harz:"”

tatement of fact which suggests an inference as to any fact that is relevant
which is adverse to the interests of the person responsible for the statement

owever, generally against him, although it is “hearsay” and is usually
ibed as an admission.”

cient case of R v Warickshall, the judges laid down the following pinciple:™

fessions are received in evidence, or rejected as inadmissible, under a
dersion whether they are or not entitled to credit. A free and volueary
s3510n is deserving of the highest credit, because it is presumed to flow from
Joagest sense of guilt, and therefore is admitted as proof of the crime to

(1) Wherethe prosecution seeks to rely on an equivocal statement ag an gy
the judge should consider whether it is reasonably capable of constityss;
admission probative of a relevant fact in issue. :

(2) Ifitis so capable, subject to the exercise of the court’s residual excly
discretion, it is admissible and should be left to the jury to decide if
in fact, constitute an admission, to be relied on as an exception to the
rule. If it is not reasonably capable of being an admission, it is inadm; &

(3) If the statement is left to the jury, they should be permitted to congi
whole of what transpired, placing the statement in context, .

(4) The jury should be told that they can only rely on the stateme: ag
defendant if they find beyond a reasonable doubt:

(i) that the defendant made the claimed admission; .
(ii) that, viewed in context, it was indeed intended 10 be an

probative of a fact in issue; and :

(iif) that the substance of the admission is truthfus. :

(5) The judge should give appropriate directions as to how to deal:w
statement, drawing attention to its ambiguity and other possible mearia
indicating any matters that the jury may take into account in decidingv
admission was intended. The judge should also give appropriate direc
respect to how any contextual evidence may or may not be used. '_

{6) The judge should also identify for the jury, if they find that the state
admission, what its scope or limits are, ie, what it is that the defendan!
found to have admitted. >

{7y Since an equivocal statement may have little probative value, the_:‘}
to consider whether to exercise his discretion to exclude the statem
ground that its probative value is cutweighed by a risk of unfair prej:
more equivocal the statement, the less may be its probative value. Dep

was concerned with a full confession of guilt, which is pethaps the most
ard type of confession. However, declarations against self-interest can
iy different forms, some of which require extra analysis on the principles of
ty, probative effect, and prejudicial value.

statement

atory statement is one which shows or teads to show the guilt of the defendant.
patory statement is admissible provided that it is voluntary and the residual
to exclude is not exercised. Opposite to that is an exculpatory statement,
fendant denies being guilty. An exculpatory statement is inadmissible,
falls within the rule against hearsay, and possibly the rule against prior
atement as well, In essence, an exculpatory statement ig nothing more
serving”. A mixed statement is one which is partly inculpatory and partly
, which would be considered now.

ceivable that a statement could change from inculpatory to exculpatory, or
upon the disclosure of other evidence, or the change of other circumstances.
ﬂ_ie relevant time frame for determining whether a statement is inculpatory
oty is when it is made. As explained in HKSAR v Yuen Man Tung:"

e;".'? Statement is or is not wholly exculpatory is not a question resolved
g_fegard to the issues which remain to be determined in the light of
ons made at the time of trial. Tts nature is to be determined rather by its

G760, 7864, [1966] 3 All ER 433, 4408,
4, 234735,

10 (2017)20 HKCEAR 71, [2017] 4 BKC 212. .
72003, 16 April 2004), [16] (Ma CTHC, Stock 7A, and Reyes I).

11 fbid, [43].
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SION ADMISSIBLE?
CONFESSION WHAT MAKES A CONFES;

| i i ion i d as long as
deciding where the truth lies, You may feel that the jncriminating Parts ape T ould be viewed as an absolute test since the confession is excluded as long

i i i { such threat or
to be true — for why else would he have made them? You may feej that t}: any threat or inducement howeve.r sl‘1ght, a:;ddthe influence of suc
is less weight to be attached to his [excuses] [explanations], for they w, ere o et on the mind of the defendant is disregarded.
f

made on oath, have not been repeated on oath, and have not been teste

GZ' modemn law, the element of absoluteness was removed. Lord Summer
.. ot
examination,”

"o sed the applicable legal position in Jorahim v R

ai‘i
' g long been established as a positive rule of English clzrimjnal IE%W? that no
;ﬂent by an accused is admissible in evidence against him unless it is spewn
ihe prosecution to have been a voluntary statement, in the sense that it has
t been obtained from him either by fear of prejudice or hope of advantage

scited] or held out by a person in authority.””

(ii} Confession by conduct

In Lam Chi Ming v R,* where the defendant was prosecuted for murder, the T
Council held that a confession could be made by demonstration or gesture g by w,
Confession by demonstration or gesture can be just as damning to the defeﬂdaut'ag
he uttered in words the meaning behind the demonstration or gesture. Howeye,
jury may accept that meaning only if they find that it is the only irresistibje infe;
that could be drawn from such a demonstration or gesture. In that case, the Prosegy
produced evidence of a muted video tape where # could be seen that the defenday;
the police to the waterfront and made a gesture indicating throwing a knifs into
water, The Privy Council commented that this could show the defendant knew
the murder weapon had been thrown into the sea and it was inconceivable hat any,
other than the murderer would dispose of a knife in this fashion, :

In R v Li Shu Ling,” the Privy Council held that a confession could be madz
the defendant’s re-enactment of the crime, This could be within a video recordin
which the defendant also made an oral confession, or in g separate video recordiy
of the re-enactment at the crime scene itself. F urther, the re-enactment could be don
by third-party actors. The defendant must be given a proper waming that he nesd
take part in the re-cnactment, and he should also be given the opportunity to cormygy
on his re-enactment and the video recording thereof as soon as practicable aftef +;;
re-enactment. Re-enactment is appropriate where it is easy to demonstrate the e:3<nfi
features of the crime, eg, in that case, where the defendant demonstrated how &
strangled the victim with his hands and then tied a rope around the victim’s neck, Th

odern position should not be construed without paying adequ:fnte regard to the
Di;al context behind the requirement of voluntariness of a confession. As stated by
qri

. 36
(FA in Secretary for Justice v Lam Tat Ming:

The rule o volurtariness as established by these principles is an essential
afegward for the accused against the coercive power of the law enforcement

e undetlying rationale is based both on the need to ensure the reliability of
essions as well as the right of silence. In this context, Juc_iges often Tfifer to
the'maxim nemo debet prodere se ipsum, no one can be rf:qulred tobe h%s i;)wn
. ctrayer and some judges refer to the right as the rlght to sﬂ.ence oithe privilege
ainst self-incrimination. I shail refer to it as the right of silence.

. in each criminal trial, the prosecution bears the burden of pr.oof to satisfy the
iut', that the confession is voluntary, and the standard of proof is one of beyond

sonable doubt.””

in the course of an affray with many peopie milling about the victiri w1 the killer, aniy

attempt of re-enactment would be highly misleading. Person in authority

¢ first important issue to consider is who constitites a “person .in authority”. In
eokinanan v R, the Privy Council seemed to have cited the following passage from

¢) Voluntariness | it
o v Todd™ as being the definition of person in authority:*

For a confession to be admissible, the defendant must have made the confession
voluntarily. Historically, a defendant is not competent to testify under oath, the rule on
the voluntariness of confession was, thus, in stricter terms. In the ancient case of &3
Moore,” the test was stipulated as follows:

“A person in authority means, generally speaking, anyone who ha.s autho_nty
or control over the accused or over the proceedings or the prosecution against
: him. And the reason that it is a rule of law that confessions made as the result

“[IIf the threat or inducement is held out actually ot constructively by a person
in authority, it cannot be received, however slight the threat or inducement, and-
the prosecutor, magistrate, or constable, is such a person, and so the master or
mistress may be.”

4 1914] AC 599, 609, [1914-15] All ER Rep 874, 877. .
iord g‘.umaer’s judgr!tent initially read “...by fear of prejudice or hope of advantage exercised or held out by

2 person in authority”. In DPP v Ping Lin [1976] AC 574, [1975] 3 All ER 175, 1:t wis suggested thaﬂtl the w;r;;
“exercised” is meaningiess and corrupt and Lord Sumner likely actuaily said “excited”. Nonetheless, the gen:

* meaning is still obvious and unaffected. . ) . @
~ (2000) 3 HKCFAR 168, 17711788, [2000] 2 HEC 693, 701H (Li CJ, Litton, Ching and Bokhary PJJ,
 Anthony Mason NPJ).

' Li Ming Kwan v R [1973} HKLR 275.

} (1901) 13 Man LR 364.
9 Deokinanan v R [196%] 1 AC 20, 33A-33B, [L968] 2 AILER 346, 350F.

31 (199172 AC 212, [1991] 3 AT ER 172,
32 [1989] AC 270, [1988] 3 AT ER 138,
33 (1852) 169 ER 608, 610.
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WHAT MAKES A CONFESSION ADMISSIBLE? m

g CONFESSION

Thus, in that case, where the police merely said “do me a favour, this was ajoint g
by your family”, after which the defendant made a confession, it was helg that gy,
that he had on the police not puzsuing investigations on his family was se]f.gener
7.040 On the other hand, even if the fear or hope was originally Se]f-generated, if

and of any statement made by that person, that it shall have been voluntary,
it ense that it has not been obtained from him by fear of prejudice o hope of
o afi’fage, exercised or held out by a person in authority, or by oppression.”
A

: i ression 7.044
in authority subsequently had words or conduct which was capable of Con:tp'et - quiremen_t tJl;z}i;cPa V;i-umzl;-i Scso;hfzsialzl‘lfy nzus;i?;:, 1::;: t?;d:a:;d:;p?;fled on
eretomake acomicion e ik Camosapans where the defen 'pﬂﬂm‘]ed o . nlgined .to err on the safe side at a time where more subtle
offered to make a confession in exchange for being a prosecution witness, ang thep, a_fec%uuemehlll]tj W:Zss '::acl)re being wsed and 10 cnsute 1t provions selemums e
officer did not give a direct answer, this was held to constitute an implieq Promig,. Pga:; o‘r’:;ec qu
1.4 down.

hence an inducement, since the prosecution had failed to discharge its burdep ofs : o ' e 045
: ' iti i text could be found in R v Prager (No 2):
that the defendant’s mind was not influenced by the lack of direct answer, h ¢ definition of oppression in this context co

7.041 However, R v Chan ¥ip Kan™ was distinguished in Chax Ching Kay v Hm i
In that case, after the defendant made a conditional offer, the police £aVe ng s
at all but proceeded to ask him about the details of the offence, The defendant 4
mention or ask about the offer again throughout the interview, even in the prese.
his lawyer subsequently. The court held that the get of facts was inconsistent With
being an inducement. ;

+c only reported judicial consideration of ‘oppression’ in the Juc'iges’ Rules of
tich we are aware is that of Sachs J in R v Priestley where he said:

inorts something which tends to sap, and has sapped, that frefa will wh'ich
P't exist bztare confession is voluntary... Whether or not there is oppression
u:n individal case depends upon many elemen:ts. Tam no‘{‘ go?ng into all‘ of
e They include such things as the length of time of any individnal ‘pel_md
fy ssctioning, the Iength of time intervening between periods of questioning,
; ther the accused person has been given proper refreshment or not, and t‘:he
aracteristics of the person who makes the staiement. \Vhé.l'[ may b.e oppressive
‘fegards a child, an invalid or an old man or somebody inexperienced in the
s of this world may turn out not to be oppressive when one finds that 1,:he
cused person is of a tough character and an experienced man of the world.

|
o my mind, this word in the context of the principles imder consideration

B. Prosecution disproving influence

7.042 Insofar as the second 1imb is concerned, the prosecition is obliged to proy
those inducements had nor influenced the defendant. The relevant point in timge o
considering whether the mind of the defendant had been influenced is when he mal
the confession. Hence, where the effect of the inducement had already endeg by
time he made the confession, it might be voluntary, As explained in R v Sruith:®.

“The court thinks that the principles to be deduced from the cases are really thi
that if the threat or promise under which the first statement was made still persig

when the second statement is made, then it is inadmissible. Only if the tirise
limit between the two statements, the circumstances existing at that tinie an
the caution are such that it can be said that the original threat or indug-ment h:
been dissipated can the second statement be admitted as a voluntarv siatement,

an address to the Bentham Club in 1968, Lord MacDermott described
ppressive questioning” as—

'éétioning which by its nature, duration or other attendant circumstances
(including the fact of custody) excites hopes (such as the hope of release) or
ears, or so affects the mind of the suspect that his will crumbles and he speaks

In that case, the police told the sus ects in the parade that none oS \zem is 0in, tb- ; . a
. ; , o when he otherwise would have stayed silent.

until one of them “owns up”, This was held to be a clear threat, However, where nin
hours had passed and the suspects were allowed to go to bed, the effect of the threat:
inducement had dissipated.

-aﬁparant that whether there is oppression depends very much on the c.:ircumstances

the case and the characteristics of the defendant, Ultimately, the issue is whether the

ill of the defendant was compromised. o . 04
despite being very fact sensitive, certain questlor.ung practlce:.s h.ave been .
ststenily criticised by the courts as being oppressive eg, questioning of an

ue length and which continues after the defendant has mdlc'atec} tha:[ he does not

Sh'to answer further questions could amount to cross»examn}atu.)n in Tihe nature
oppression.® Questions phrased without care and asked with mpatlénc? anﬁc}

itability would also inevitably take on the appearance of cross-examination.

(iiil) Oppression p
7.043 The word oppression does not appear in Lord Sumner’s classic formulation, but th

English CAin R v Prager (No 2) seemed to have suggested an expanded form of th
classic formulation which included “oppression®:” :

“That it is a fundamental condition of the admissibility in evidence against an
person, equally of any oral answer given by that person to a question put by a police

53 [1986] HKC 35,

54 Jbid,

33 (2002) 5 HKCFAR 540 (Bokhary and Chan PJJ, Litton, Mortimer and Lord Cooke NeI.
56 [1959]2 QR 35, 41,

57 [1972) 1 AllER 1114, 1218,

[1976] AC 574, [1975] 3 ALLER 175.

[1572] 1 AR ER 1114, 1119.

R v Chani Tung Hoi [1985] 1 HKC 554,

HKSAR v Leung Chin Ming [2001] 1 HKLRD 272 (Mayo VP, Hartmann and Suffiad 17).
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(3) The second scenario is where there is both Dock ID and prior
this juncture, it shall be appropriate to summarise the court’s
types of out-of-court identifications. D Parade has consistently Yl
as the most reliable and least prejudicial method of identiﬁcati ©eN reg
e_nd of the spectrum would be confrontation identification (;JtilAt the
lie somewhere in between. It seems that the court will exerc'ise o oo
to exclude evidence of Dock ID (or not allow Dock ID to blts dls'&
altogether), if the out-of-court identification used by the prosecute' pe.rm
to the defendant, and there is no good reason why a more reliable .éon %S.
method was not used.” On the other hand, evidence of prior ;dentfﬁ%-
can be adduced by the eyewitness and/or” the police oﬁ"lcer-in.chem]ﬁc
identification process, and it seems that the court’s approach is p targg ;
such out-of-court identification evidence outright, but give themo o ex..
weight as they deserve, which could be negligible in some cases suappro

{4) Th_e final scenario is where there is only evidence of out-of-court iél tifin:
This means that the witness fails to identify that the person in Etl; lfilca
the person he previously identified out of the trial. This is the sit?za?
R v Osbourne,” and evidence of the witness’s identification ot ft b
?Vhlch is adduced by a separate witness {(who is most likely a police0 :
fs admissible.” Same as above, identification evidence from less fa o
identification methods will not be excluded outright and it goes to w:i:}l;

ldentiﬁc ati
StanCe o

as because the prosecution does not have the burden to prove the admissibility
parade; it was admissible, and its quality is another matter to be considered by
sy Similarly, in R v Flemming,* which concerned the admissibility of a group :
ation, it was further explained that the appropriate procedure would be to first |
the evidence and withdraw it if necessary, according to the Turnbull principles.”’ ’
fowever, in R v Beveridge,” it was held that a trial judge must consider the 9.063
jtions and statements and submissions of counsel when the admissibility of an
parade is challenged, and in a rare occasion, the trial judge will think it desirable
old a voir dire to determine the course of action. However, that case was decided
e basis that the English statute which provided that the court may refuse to allow
snce where it would have such an adverse effect on the fairness of the proceedings.
is no equivalent statute in Hong Kong and there are no Hong Kong cases which

ow R v Beveridge. ¥

withdrawing identification evidence

ed with holding a veir dire, a far more appropriate and comman procedure 9.064
Jeal with visual identification evidence of insufficient quality is for the trial judge
intervece and withdraw such evidence from the jury. In cases which identity is
\te,-and there is no other identification evidence from the prosecution, this
wsuarily implies that the entire case is withdrawn, and the defendant is acquitted.
 Turnbull™ is the leading authority on withdrawing identification evidence and the

Apart from referring to “cvidence that the witness identifies the defendant as the p vant passages deserve a full citation:”

he'saw committing the crime which the defendant is being prosecuted”, “identifi¢
ev_ldence“ could also refer to evidence that the witness sees the con;mission' 581
crime which the defendant is being prosecuted for {or evidence that the witpe: ;
the.perp_etrator at or around the scene and at or around the material time), T3]
of identification evidence provides the direct or circumstantial evidence Squire

prove Fhe commission of an offence, and it is generally admissible snbjest to the tig
exclusionary rules.

When, in the judgment of the trial judge, the quality of the identifying is
poor, as for example when it depends solely on a fleeting glance or on a longer
Jbservation made in difficult conditions, the situation is very different. The judge
should then withdraw the case from the jury and direct an acquittal unless there
is other evidence which goes to support the correctness of the identification. |

This may be corroboration in the sense that lawyers use that word; but it need
not be so if its effect is to make the jury sure that there has been no mistaken

identification.”

(b) Voir dire

Vo.ir dire .for the purposes of determining the admissibility of visual identiﬁcéti:
evidence is a rare occurrence, if any. This is because as discussed earlier, even if
sub-optimal identification procedure was conducted with 10 good reason wh’y a fm'mE
ID‘ Parade was not held, the court will rarely exercise its discretion to exclude suc
evidence. This goes to weight rather than admissibility. ;
In R v Walshe,” it was held that holding a voir dire to rule on the adrmissibility
an ID Parade is a novel procedure and should be discouraged. The English CA hel
“strongly to the view that a trial-within-a-trial is an entirely inappropriate procedure

addition to the power to withdraw the case under Turnbull, the trial judge already 9.065
oys the power to withdraw the case and direct an acquittal after the prosecution

ses its case, ie, determining whether there is a case for the defendant to answer. One

uld recalt the familiar principles in R v Galbraith:”

“How then should the judge approach a submission of ‘no case’? (1) If there is no
evidence that the crime alleged has been committed by the defendant, there is no
difficulty. The judge will of course stop the case. (2) The difficulty arises where

{1988) 86 Cr App R 32.
Sce [9.0721-[9.090],

6 (1987) 85 Cr App R 255,

T Ibid

3. [1977] QB 224, [1976] 3 All ER 549,

" Ibid, 226H-230A, {1976] 3 AILER 549, 553c.
. [1981]2 ALl ER 1060.

78 Bee HESAR v Tang Chimr Yu (HCMA 761/2005, 16 N Khary
. ovember 2005
79 Rv Christie [1914] AC 545, (B > '
80 Bee HKSAR v Mui Tuk Ming (HCMA 1093/2006, 17 Api

, 17 April 2007) (B I.
81 [1973] QB 678, [1973] 1 All ER 649, g (Becson
82 The inconsistency goes to weight but not admissibili

ility: Lam Tsz

Nl iyl g0l ity sz Wakh v R [1984] HKLR 54,
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91 [1994]1AC 117, 129D-129G, [1993] £ Al ER 86, 94g-94j. Cited in HKSAR v Limbu [2006] 4 HKC 23
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there is some evidence but it is of a tenuous character, for example heg: i judgment when the quality is good, as for example when the identification
inherent weakness or vagueness or because it is inconsistent with oth A :

i
of evige de after a long period of observation, or in satisfactory conditions by a
() Where the judge comes to the conclusion that the Crown’s evid I

i
ence, ty, ative, neighbour, a close friend, a workmate and the like, the jury can safely
its highest, is such that a jury properly directed could not properly Com:ictf

“1aft to assess the value of the identifying evidence even though there is no
it is his duty, on a submission being made, to stop the case. (b) Where hov

: o evidence to support it;...”
the Crown’s evidence is such that its strength or weakness depends onthe vy
be taken of a witness’s reliability, or other matters which are generally gpg,
within the province of the jury and where on one possible view of the '
there is evidence on which a jury could properly come to the conclusion
defendant is guilty, then the judge should allow the matter to be tried by th iy

ver, R v Yip Chi Keung” doubted whether the earlier-mentioned passage is a
{aw. This is because the passage seems to be based on a school of thought which
obsequently rejected by Galbraith.
wether the quality of identification is so poor that the judge should withdraw the
from the jury depends on the same factors as those in the Turnbull Directions on
fcation, which the tribunal of facts has to consider when coming up with the
‘They shall be discussed in detail in the folowing section.
fore leaving this section, it is necessary to consider what is corroboration in the
1i1 sense. Even if the quality of identification in itself is so poor that the judge
4 withdraw e case, the judge might not need to do so if there is supporting
ce for fae Tdentification:™

The Privy Council in Daley v R held that there is no conflict between Turs;
Galbraith:"

“A reading of the judgment in Reg v Galbraith {1981] 1 WLR 1039 a5 & Vil
shows that the practice which the court was primarily concerned to Proger]
was one whereby a judge who considered the prosecution evidence as nwo

of credit would make sure that the jury did not have an opportunity to give efys
1o a different opinion. By following this practice the judge was doing som,
which, as Lord Widgery CT had put it, was not his job. By contrast, in the ki,
of identification case dealt with by Reg v Turnbull [1977] QB 224 the
is withdrawn from the jury not because the judge considers that the witne
lying, but because the evidence even if taken to be honest has a base which’
slender that it is unreliable and therefore not sufficient to found a convictioﬁ;
indeed, as Reg v Turnbull itself emphasised, the fact that an honest witness
be mistaken on identification is a particular source of risk. When assessiny
‘quality” of the evidence, under the Turnbull doctrine, the jury is protecicd
acting upon the type of evidence which, even if believed, experiencs Lias shoy
to be a possible source of injustice.” .

o= 2xample, X sees the accused snatch a woman’s handbag; he gets only a
fecing glance of the thief’s face as he runs off but he does see him entering a
garby house. Later he picks out the accused on an identity parade. If there was
more evidence than this, the poor quality of the identification would require
¢ judge to withdraw the case from the jury; but this would not be so if there
3 gvidence that the house into which the accused was alleged by X to have
1 was his father’s. Another example of supporting evidence not amounting
corroboration in a technical sense is fo be found in Reg v Long (1973) 57 Cr
IpIR 871. The accused, who was charged with robbery, had been identified
‘three witnesses in different places on different occasions but each had only
mdmentary opportunity for observation. Immediately after the robbery the
cused had left his home and could not be found by the police. When later he
13 seen by them he claimed to know who had done the robbery and offered
help to find the robbers, At his trial he put forward an alibi which the jury
ected. Tt was an odd coincidence that the witnesses should have identified
man who had behaved in this way. In our judgment odd coincidences can, if
explained, be supporting evidence.”

Thus, after the prosecution closes its case, the judge must considar the Galbraith
However, where identity is disputed, the judge should additicually consider Turr
Even if there is a case to answer according to Galbraith alone, the case might still
to be withdrawn after considering Turnbull as well. This is because Turnbull deals
the situation where the identification evidence is too unreliable for a jury to pro
convict, and would be unfair to the defendant if the jury is allowed to conside
if the witness is honest.

Another potential distinction between Twrmbull and Galbraith is that on
interpretation of R v Twrnbull, the judge can withdraw the case from the jury afte
close of the defence case:™

18- the judge has to determine whether a piece of evidence is capable of
orting the identification evidence, to render it capable to be considered by
jury. This exercise is similar to the judge giving directions to the tribunal
Cts on whether or not to accept a piece of evidence as corroborative of the
nification evidence.

e multiple witnesses make the same identification, the overall identification
ice could still be poor to justify withdrawing the case from the jury. The
Sses may all have had only the opportunity of a fleeting glance or a longer

“All these matters go to the quality of the identification evidence. If the quality:
good and remains good at the close of the accused’s case, the danger of a mistake
identification is lessened; but the poorer the quality, the greater the danget. ..

(Stuart-Moore and Woo VPP, Tang JA).
92 [1977} QB 224, 2298, [1976] 3 AH ER 549, 552e.

38] HKLR 229.
Twrnbud! [1977] QB 224, 230B-230D, [1976] 3 Afl ER 549, 5530-553e.
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DIRECTIONS IN RELATION TO IDENTIFICATION EVIDENCE

Similarly, in HKS4R v Ng Kwok Fai, it was held that whether the sy

provided in Tirnbull were applied is i i Stantiy,
the judge:'* PP fore important in the specific wordi;

ien would Turnbull Directions be needed?
s ccution case depends wholly or substantially on identification evidence

 Directions are needed “whenever the case against the accused wholly or
jally on the correctness of one or more identifications of the accused which
ce alleges to be mistaken™. Thus, it is given in cases which the identity of the
i is disputed, or the identity of the defendant is not disputed but what he was

+f the scene is disputed.

“There i.s n01‘nagic to the words “Turnbull gnidelines” orthe phrase «

for caution” in the context of identification cases. Tt is not S(I)) e Spec

whether the Magistrate has used the words but how he has amuCh a qu

of evaluating the identification evidence to determine whetgpfoacheq his

the proper standards to the consideration of such identiﬂcatioer hfﬁ ha ' 8pp

the risks and dangers of mistaken the identification with \;rlhti?:lidencg
We gy,

familiar,” Noi necessary when the fact-finding tribunal is to make identification

in HKSAR v Tagao Saudee Abad,"" where the jury is assessing the reliability

Lition evidence, it may be that no full Zurrbull Direction is necessary.'” This
106

9.075 Incorporating the ratio of Turmbull and fine-tuning the same, the Specs,
> ECimen [,

suggested a frial judge to give the Zurmbull Directions i
rections in th . -
largely based on the original passage in Turnbull " ¢ following f;

e the case because:

eh 2 jury-nas regard to video recordings or photos in a case where the
seoution s called recognition evidence, it is invited to do so for the
se (f cetermining the reliability of the recognition evidence. In so doing it
abiy forms its own view on whether the defendant is or could be the person
%e video or photo. After looking at the videos or photos and observing the
dant the jury may form the view that the image they see could be that of
defendant and then after hearing the recognition evidence they may become

: f_jf that fact.”

Iail'us 1s a trial where the case against the defendant depends iwholly &
ge extent] on the cotrectness of one or more identifications of hj y]_o. '
defence alleges to be mistaken, To avoid the risk of any injusti hlm Whlc}l
such as %las happened in some cases in the past I must ’rhejrefoIce s
the.: special need for caution before convicting the defendant in rrel"mm' d
evidence of identification. A witness who is convinced in his/her oe lﬂnc_e.
as aresul, be a convincing witness, but may nevertheless be mistakﬁ H”;‘Jhnd .
Ezéeagg etiea number of witnesses [Add if appropriate; mistakes c-an all
el cognition of someone known to a wilness, even of a cloge frig

the same situation as in HKS4R v Ng Siu Kam'” and HKSAR v Lau Tat Keung
% These cases echo the English position in R v Downey,'” which held that
g the jury to directfy consider whether the person shown in a photograph is the
dant who has appeared before them is a different process from considering an
triess’ identification evidence.

this is not an absolute statement of the legal position. Whether a legal direction
ecessary and the scope of that legal direction will ultimately depend on the factual

- | stances of each case.™

wi €8s cver seen the person he observed before? If s0, how oftel
If only occ.:asmnaﬂy, had he any special reason for rememberin;; him? H
long was it between the original observation and the identification .to

pecific Turnbull Directions

’ standard Turnbull Directions is certainly not a straitjacket which the trial judge has
witness to the police when he was first seen by them and the appearanc ve in exact wordings in every case. Depending on what the identification evidence
prosecution tenders, and what lines of attack were adopted by the defence, the

the defendant?
bull Directions have to be modified.

[Add if appropriate]

I must remind you of the following specific weaknesses which appeared in

identification evidence ... CACC 366/2015, 24 May 2017).

102 (HCMA 726/2010, 8 December 2010), [22] (Mackintogh J).

103 Specimer Directions 28,
KSAR v Tagao Saudee Abad (CACC 366/2013, 24 May 2017), [67].
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