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12-0050 Overview

Salaries tax is charged, under Pt 3 of the Inland Revenue Ordinance
(“IRO”), on any income arising in or derived from Hong Kong from
an office, employment or pension (section 8).

“Income” is defined in the Ordinance, but not exhaustively (see
92-0300). Consequently, common law principles need to be referred
to for the purpose of determining whether a payment constitutes
taxable “income” (see 92-1100). Certain income is specifically exempt
from salaries tax: for example, the income of an employee who only
visits Hong Kong for a short period of time (see 42-3700).

To be assessable to salaries tax, a taxpayer’s income must have been
derived from an office, employment or pension..Certain factors
indicate when an “office” or “employment” exists.(see §2-2800 and
92-2850). The geographical source of a taxpayer/sincome is crucial in
determining whether he or she is liable to salasies tax since income
which has not been derived from Hong Kohg-is not'subject to Hong
Kong tax.

See further 92-3000.

Ataxpayer’s salaries tax liability is charged-atithe lower of progressive
rates on net chargeable income and standard tax rate on net assessable
income after concessionary,.deductiofis,"The net chargeable income
is arrived at by makingvatrious.deductions from the taxpayer’s
income as determined tnder the’ general charging and income
definition provisions(sections8-and 9) (see 42-4250). Deductions are
made for allowabledeductions, including outgoings and expenses
(see 92-4950),-sélf-education: expenses (see 92-5300), depreciation
and other capital allowances (see 92-6100), and losses (see §2-6150);
concessionary dedugtions, including approved charitable donations
(see 92-6450), elderly residential care expenses (see §2-6550), home
loan interest (see 42-6700), and contributions to recognised retirement
schemes (see 42-6900); and personal allowances (see 42-7050).

The Inland Revenue (Amendment) (No. 8) Ordinance 2018 was enacted
on 1 April 2019 to introduce a tax deduction for health insurance
premiums under the Voluntary Health Insurance Scheme (VHIS) to
taxpayers who are subject to salaries tax or who have elected personal
assessment (see §2-7000). The tax deduction is effective from the year
of assessment 2019/20.

The Inland Revenue and MPF Schemes Legislation (Tax Deductions for
Annuity Premiums and MPF Voluntary Contributions) (Amendment)
Ordinance 2019 was enacted on 1 April 2019 to introduce tax deductions
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for premiums paid to qualifying annuities and contributions made
to tax deductible Mandatory Provident Fund voluntary contribution
accounts to taxpayers who are subject to salaries tax or who have
elected personal assessment (see 42-7020) commencing from the year
of assessment 2019/20.

The Inland Revenue (Amendment) (lax Deductions for Domestic Rents)
Ordinance 2022 was enacted on 30 June 2022 to provide for a tax
deduction for eligible domestic rental expenses from the year of
assessment 2022/23.

For more on the flowchart, refer to 42-0100.

Every person who is liable to salaries tax is{also liable to pay
provisional salaries tax under Pt 10A of the Ordinance (refer to
Chapter 10 at 10-8000ff).

12-0100 Flowchart

The following flowchart demonstrates the) process by which a
taxpayer’s salaries tax liability isdetermified.

Comprised all of the taxpayer’s Hong
Kong-sotrced income (42-0300f£f)
from any employment (2-2850), office
(§2-2800) or pension.

INCOME

less

Any income which has not accrued
NON-AOSPSOABLE | (42:4650) or been received (§2-4700) by
the taxpayer.

equals

ASSESSABLE
INCOME

less

Hong Kong Master Tax Guide ﬂ2-01 00
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All outgoings and expenses (other than
domestic, private or capital expenditure)
wholly, exclusively and necessarily
incurred in the production of assessable

S}%]IDJIOJZY[AI%IIJ\IES income (Y2-4950ff), self-education
expenses (42-5300), depreciation and
other capital allowances (42-6100), and
losses (§2-6150). Balancing charges are
added (92-6200).

equals
NET ASSESSABLE
INCOME
less

Concessionary deductions available are:
approved chatitable donations (42-6450),
elderly residential care expenses
(2-6550),~home loan interest (2-6700),
mandatory contributions to recognised

CONCESSIONARY: retirement schemes (§2-6900), health

DEDUCTIONS insurance premiums under VHIS
(commencing from 2019/20) (42-7000),
qualifying annuities premiums and tax
deductible Mandatory Provident Fund
voluntary contributions (commencing
from 2019/20) (42-7020), domestic rents
(commencing from 2022/23)

equals
NET ASSESSABLE
INCOME AFTER On which salaries tax is charged at
CONCESSIONARY standard tax rate.
DEDUCTIONS
ﬂ2-0100 © 2024 Wolters Kluwer Hong Kong Limited
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less

Allowances available are basic, married
person’s, dependent parent, dependent

PERSONAL grandparent, dependent brother or

ALLOWANCES sister, child, disabled dependent,
personal disability and single parent
allowances (42-7050 and 93-0100ff).
equals

NET CHARGEABLE On which salaries taxdsycharged at
INCOME progressive rates (§2-7700).

DEFINITION OF “INCOME”
12-0300 Statutory definition of income”

The basic charging section for salaries tax (section 8) requires that
salaries tax be charged on~every taxpayer in respect of his or her
Hong Kong-sourced office; employment and pension income. The
Ordinance gives some-aid in identifying payments which qualify as
“income” for salarieS-tax purposes. It does not, however, provide an
exhaustive definition of thé term. “Income” is defined as including:

* wages;

e gsalaries;

¢ leave pay;

e fees;

® commissions;

e bonuses;

¢ gratuities;

* perquisites; and

¢ allowances (section 9(1)(a)).

These forms of payment qualify as “income” regardless of whether
they are derived from an employer or some other person. They are
discussed further at §2-1750.

Hong Kong Master Tax Guide ﬂ2-0300
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Apart from the general definition, the following payments are
specifically categorised as “income” under section 9 of the Ordinance:

Any amount (other than a pension) received by an employee
from a pension or provident fund, scheme or society (other than
a recognised occupational retirement scheme or mandatory
provident fund scheme) to the extent that it represents his or
her employer’s contributions to the relevant fund, scheme or
society (section 9(1)(aa); see §2-1950).

Any amount (other than a pension) received by an employee
from a recognised occupational retirement scheme other than
on termination of service, death, incapacity, terminal illness or
retirement, to the extent that it represents his or her employer’s
contributions to the scheme (section 9(1)(ab)(i);see 92-1950).

Any amount (other than a pension) received/by an employee
from a recognised occupational retirement scheme upon
termination of service to the extent-that it, represents his
or her employer’s contributions to.the scheme in excess of
the “proportionate benefit” permitted to.be exempt under
section 8(5) (section 9(1)(ab)(ii);-see 92-1950).

Any amount received by.an employeg, in accordance with a
court order made underx section! 57(3)(b) of the Occupational
Retirement Schemes Ordinance fot“any shortfall in the funding
of a beneficiary’s benéfits, o the extent that the amount is
attributable to theemployet’s contributions to the relevant
occupational¥étirement scheme (section 9(1)(ac); see 92-1950).

Any accrued.benefit received or taken to have received by an
employee from amandatory provident fund scheme other than
on retirement,death, incapacity, terminal illness or termination
of service, to.the extent that it represents contributions paid to
the scheme by the employer (section 9(1)(ad); see 92-1950).

Any accrued benefit received or taken to have received by an
employee from a mandatory provident fund scheme upon
termination of services to the extent that it represents voluntary
contributions paid to the scheme by the employer in excess
of the “proportionate benefit” calculated under section 8(5)
(section 9(1)(ae); see 42-1950).

The rental value of any residence provided rent free by an
employer or an associated corporation (section 9(1)(b); see
92-2100).

ﬂ2-0300 © 2024 Wolters Kluwer Hong Kong Limited
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¢ When a place of residence is provided by an employer (or an
associated corporation) at a rent less than the rental value, the
excess of the rental value over the rent paid (section 9(1)(c); see
€2-2400).

* Any gain realised by the exercise of, or by the assignment or
release of, a right to acquire shares or stock in a corporation if
the right was obtained by virtue of the taxpayer’s employment
or office in that or any other corporation (section 9(1)(d); see
92-2600).

* Any benefits provided by an employer not in connection with
a holiday package and capable of being converted into money
by the recipient (section 9(2A)(a); see §2-1550).

* Any education benefits paid by an employer/for the education
of an employee’s child (section 9(2A)(b)»see 92-1600).

* Any amount paid by an employer tojatemployee in connection
with a holiday journey (section 92A)(c); sée92-1630).

DEEMED EMPLOYMENT INCOME

12-0500 Remuneration paid-to service company
or trust

Remuneration paid.tg)a service company for the services of an
individual who «controls the company, or whose associate or
associates control the company, is deemed to be income derived by
that individual-from_employment and is therefore brought within
the chargeé to salariesstax under section 8. This is provided under
section 9A. Remuneration paid to a trust of which the individual or
an associate of-the individual is a beneficiary is also deemed to be
employment income under section 9A.

Section 9A applies to remuneration paid on or after 18 August 1995.
The section was introduced to prevent the avoidance of salaries tax
through service company arrangements which disguise employer/
employee relationships.

The Inland Revenue Department (“IRD”) has issued Departmental
Interpretation and Practice Notes (“DIPN”) No 25: Service Company
“Type I” Arrangements, Salaries Tax, which sets out the practice it
intends to adopt in relation to section 9A.

Hong Kong Master Tax Guide ﬂ2-0500
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Deemed employment

Under “Type I” arrangements, the person paying the remuneration
and the individual (the “relevant individual”) providing the relevant
services under a service company agreement are treated as having an
employer/employee relationship commencing either from 18 August
1995 (the date of commencement of section 9A) or from the day on
which the individual commenced performing services, whichever is
later (section 9A(1)(c)(i)(A)). The employment is treated as ceasing
when the agreement terminates, unless the individual continues
carrying on services as an employee, in which case the employment
is regarded as continuing (section 9A(1)(c)(i)(B)).

The remuneration is treated as having been received by and accrued
to the individual as employment income at the timerthat it is paid or
credited to the service company or trust concerned((Section 9A(1)(iii)).

The taxpayer in Case M17 (2003) HKRC 980=882 (D118/01 IRBRD
Vol 16) alleged that he was the sole proprietor of-an architectural
services firm which had been appointed’ to provide services to
Company A. The income received Aftom Company A had been
assessed to estimated salaries tax following the-taxpayer’s failure to
furnish a salaries tax return. The taxpayet alleged that the income
received belonged to the firm andyas the-sole proprietor, he should be
assessed on the net business.income which was much lower than the
estimated salaries income assessed.

The Service Agreementyevidencing the nature of the relationship
between CompanyiAdand the, taxpayer referred to the appointment
of the taxpayer to(the positien of Director of Property Development.
He had specified\.dutiesj-annual leave and other employee benefits
and was subjected totrestrictions against him engaging in business
outside the Compahy or in competition with the Company. The
taxpayer’s testimony was not accepted that the income he received
from Company A belonged to the firm. At the time the draft Service
Agreement was prepared by Mr C, the chairman of Company A,
the existence of the firm was known to Mr C. The contract would
have been clear that it was contracting with the firm rather than with
the taxpayer. The terms of the Service Agreement provided further
support for the existence of an employer/employee relationship. See
also Case M80 (2003) HKRC 980-945 (D43/02 IRBRD Vol 17).

If the agreement under which the remuneration is paid is silent as
to the amount of the remuneration to be paid, then any sum which
is paid or credited to the service company or trust is deemed to be
remuneration paid under the agreement, unless it is established that

ﬂZ-OSOO © 2024 Wolters Kluwer Hong Kong Limited
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it is not remuneration for the services carried out (section 9A(2)).
When a service company agreement provides for services to be
carried out by two or more relevant individuals and/or for payments
to be made for purposes other than remuneration for services, it is
advisable for the parties to make clear, whether in the agreement or
otherwise, the amount of remuneration paid for the services of each
relevant individual. Otherwise, each individual may be potentially
liable to salaries tax in respect of the full amount paid to the service
company (DIPN No 25 (Revised), para 20).

Notification requirements

When an employment relationship is deemed to exist under
section 9A, the relevant person and the relevant individual who are
deemed employer and employee, respectively,-are' required to fulfil
all applicable notification and compliance requirements imposed
under the IRO. In particular, the relevant person must comply with
the requirements imposed upon employers under,section 52 to give
notice of the commencement (and cessation)\ of the individual’s
employment and other details (see/f10-3100ff)-Failure to do so is an
offence under section 80 (see §18-0900).

Agreements to which section 9A-applies

Section 9A applies in (relation/to” any agreement under which
remuneration for an Gndividual’s services is paid or credited, by a
person carrying on_a trade,’ profession, business, or prescribed
activity, to:

(a) a corperation controlled either by the individual himself or
herself, by an associate or associates of the individual, or by
the individtal together with one or more associates;

(b) atrustee of a trust estate under which the individual, or one or
more of his or her associates, is a beneficiary; or

(c) a corporation controlled by a trustee as described in (b)
(section 9A(1)(a)—(c)).
The agreement needs not be in writing.
Section 9A also applies in relation to agreements which were entered

into before 18 August 1995, but only in relation to services carried out
and remuneration paid or credited on or after that date.

The scope of section 9A is extremely wide as the term “associate” is
broadly defined to mean:

Hong Kong Master Tax Guide ﬂ2-0500
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* arelative (i.e.,, a spouse, parent, child, brother or sister) of the
individual;

* a partner of the individual, or a relative of that partner;
® a partnership in which the individual is a partner;

* any corporation controlled either by the individual, a partner
of the individual, or a partnership in which the individual is a
partner;

e any director or principal officer of such a corporation; or

¢ any other individual who is also a party to the service company
or trust agreement (section 9A(8)).

If an agreement applies to two or more individuals, then section 9A(1)
applies to them individually, not collectively (section9A(7)(a)).

Prescribed activity

As yet, no activities have been prescribed for{the purposes of
section 9A. Therefore, the section currently applies only where the
person who pays remuneration t0)a“service eompany is carrying
on or deemed to be carrying on a’trade,\profession or business.
According to DIPN No 25 (Revised), thisis-expected to cover the vast
majority of disguised employment afrangements. However, if it is
discovered that other persons are entering into such arrangements,
the Commissioner of Infand Revenue (“CIR”) has the power to
prescribe specific activities, under'section 9A(6), to bring them within
the net of section QA(DIPNNo025 (Revised), para 9).

112-0550 Section9A “escape” provisions

To prevent legitimiate non-employment arrangements from being
deemed employee/employer relationships, section 9A sets out
circumstances in which remuneration paid under such arrangements
will not be deemed to be income from an employment. The conditions
for exclusion from the operation of section 9A(1) are quite strict. It
will be difficult for taxpayers to establish that service company or
trust arrangements entered into by them are not simply disguised
employer/employee relationships.

There are basically three circumstances in which an arrangement will
“escape” the operation of section 9A(1):

(i) where all of the key characteristics of an employment
relationship are absent (section 9A(3));
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(ii) where the CIR is satisfied that no office or employment of

profit exists (section 9A(4)); and

(iii) where the person paying the remuneration and the individual

performing the services are one and the same (section 9A(7)(b)).

Where specified characteristics of employment are absent

An individual performing services will not be deemed to be an
employee of a person paying the remuneration for those services to
a service company or trust if all of the following conditions are met:

(a)

(©)

Neither the agreement under which the remuneration is paid,
nor any related undertaking, provides for the remuneration
to include or provide for annual leave, passage allowances,
sick leave, pension entitlements, medical payments or
accommodation or similar benefits,(seetion 9A(3)(a)). The
question is not whether the relevant-individual has received
employment-type benefits but_whether~the agreement or
related undertaking provides for/such benefits (DIPN No 25
(Revised), para 22).

The individual personally/carriesyout the same or similar
services for personssother thans any person for whom
services are required\to be carried out under the agreement
(section 9A(3)(b)). \Ihis «caters for genuine contractors who
normally havernjore than one client (DIPN No 25 (Revised),
para 23).

The performtance.of,services by the individual is not subject to
control or supetvision, which would commonly be exercised
by ‘an employer, by any person other than the corporation
or trustee concerned referred to in section 9A(1)(a), (b) or (c)
(section'9A(3)(c)). Any control or supervision exercised by the
service company may be disregarded. As a matter of practice,
the Department also will not take into account supervision or
control which can be attributed to statutory requirements and
is not dependent on the existence of an employer/employee
relationship (DIPN No 25 (Revised), para 25).

The remuneration is not paid or credited periodically or
calculated on a basis commonly used under a contract of
employment (section 9A(3)(d)). Regard must be had to the
basis for calculating the payments. For contractor situations,
payments are generally based on an agreed sum for specified
work under a contract. Employment payments are usually in

Hong Kong Master Tax Guide ﬂ2-0550
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respect of time worked, or position occupied, and made on a
regular basis (DIPN No 25 (Revised), para 27).

(e) The person paying the remuneration does not have the right
to cause the individual to cease performing services in the way
that an employer has the right to dismiss an employee under
a contract of employment (section 9A(3)(e)). An employee’s
services can generally be terminated by providing notice or
meeting other requirements under an award or statute. An
independent contractor’s contract is usually discharged by
performance or it may specify default situations under which
it can be terminated (DIPN No 25 (Revised), para 28).

(f) The relevant person is not held out to the public as an
officer or employee of the person paying the, remuneration
(section 9A(3)(f)). “Held out to the public{~is not defined
in the Ordinance and, therefore, must be“given its ordinary
meaning. Members of the public maybeéled to believe that an
individual is an officer or employee-ofithe relevant person, for
example, through material included in trade or professional
directories, journals or other,publications, the issue of name
cards, statements at public fiinctions;information contained
in press releases, etc. (DIPN No 25((Révised), para 29).

Since all of the above conditions'must be fulfilled in order for a service
company or trust arrangément to eseape the effect of section 9A(1),
it is expected that section 9A(3).exemption will rarely apply. It is
unlikely that even, a~taxpayer.who genuinely is not an employee
would be able to fulfiltthe stringent requirements of this provision.

The taxpayerin\Case M12°(2003) HKRC 980-877 (D108/01 IRBRD
Vol 16) was ah actorswho incorporated a service company for the
purpose of contracting out the actor’s services to a TV broadcasting
company (the TV company) in Hong Kong. However, on application
to the CIR in 1995 and in 1997, the CIR rejected the arrangement
and took the view that the taxpayer was liable to salaries tax under
section 9A(1) on the payments from the TV company. The taxpayer
objected and appealed to the Board of Review. The taxpayer argued
that section 9A(3) was satisfied as some paragraphs had been satisfied.

The Board of Review held that section 9A(1) shall not apply only
where all the paragraphs in section 9A(3) are satisfied. In this
case, that some paragraphs of section 9A(3) were satisfied did not
assist the taxpayer. All the paragraphs must be satisfied in order
for section 9A(1) not to apply. The taxpayer worked exclusively for
the TV company and was bound to follow the directions of the TV
company’s production executives. His performance was controlled
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or subject to controls commonly exercised by an employer over an
employee. It was clear from the 1995 and 1997 service deeds that the
TV company had contracted for the exclusive personal services of the
taxpayer and that the interposition of the service company between
the taxpayer and the service company was artificial. The onus of
proving the assessment to be incorrect was on the taxpayer, and this
onus had not been discharged.

See also Case R6 (2008) HKRC 981-224 (D5/07), Case Q28 (2007)
HKRC 481-214 (D78/06 IRBRD Vol 22), Case P19 (2006) HKRC 481-171
(D13/06 IRBRD Vol 21), and Case N53 (2004) HKRC 981-029 (D62/03
IRBRD Vol 18).

In Case H45 (1998) HKRC 980-553 (D103/97 IRBRD Vol 12), the
consultancy agreement between the employer andthe taxpayer’s own
company was found to be artificial and fictitious: The consultancy fees
were held to be remuneration paid to the taxpayer. The arrangements
were disregarded, and the taxpayer was @ssessed to salaries tax on
the payments received by his own company.

Where the CIR is satisfied that,no'employment exists

An individual performing services willihot be deemed to be an
employee of a person payifngrthe «wemuneration for those services
to a service company ortrust if theyindividual can establish, to the
satisfaction of the CIR\that his.er-her performance of services was
not, in substance, the holding of an office or employment of profit
(section 9A(4)).

In exercising his)discretion under this provision, the CIR will have
regard to vhether ofthot the individual’s performance of services
displays the accepted characteristics of an office or employment of
profit as opposed.to a contract for services, as set down in case law.

See 2-2850 for a discussion of the “control test”, the “economic
reality test” and the “integration test.”

On the surface, this provision appears to provide a less stringent
avenue for escaping the application of section 9A(1). However, careful
consideration of all of the circumstances of the relevant arrangement
will be required to determine whether or not an employment
relationship exists. In practice, since the IRD has repeatedly expressed
its intention to curtail the avoidance of tax through service company
arrangements, the CIR is unlikely to exercise his discretion lightly.
In order to escape the effect of section 9A(1) under this provision, an
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individual may be required to establish many, if not all, of the factors
required under section 9A(3) (listed above) in order to satisfy the CIR
that he or she does not hold an office or employment of profit. Note,
in this regard, the information required to be provided and the list of
questions required to be answered by an individual who requests an
advance ruling are set out under section 9A(4) (see below).

In Case P19 (2006) HKRC 981-171 (D13/06 IRBRD Vol 21), the taxpayer
sought to rely on section 9A(4) after failing to satisfy all the six criteria
set down in section 9A(3). The Board noted the following facts of the
case:

(i) The taxpayer had only one full-time job at all material times,
being a deputy director or consultant at the hospital. He had
committed himself to work exclusively forsthe hospital for
five years.

(ii) The taxpayer received a steady monthly income from the
hospital.

(iii) The taxpayer was under the hospital’s~control and held
himself out as its officer.

(iv) The Board was unable te_see’ any.real entrepreneurship on
the part of the taxpayer due tothe’absence of any business
decision or managerial function‘to be made by the taxpayer
and risk taken by the taxpayer.

By looking at the whble picttite; the Board concluded that the
relationship in question was{one of employment in substance and
section 9A(4) wasmot satisfied.

In Case Y2 (2021)'HKREY81-540 (D3/20), the taxpayer and his wife
were shareholders and directors of Company A which provided
pre-floatation consultant services to Company B and its affiliated
companies. Pursuant to section 9A, the Assessor considered that the
management fees income of Company A from Company B was the
taxpayer’s employment income. Alternatively, the CIR took the view
that the true relationship between the taxpayer and Company B was
in substance one of employment and section 9A(4) was inapplicable
and that the interposition of Company A between the taxpayer
and Company B was a transaction caught by section 61, which was
‘artificial or fictitious or is not in fact given effect to’.

The Board noted that on strict contractual terms, the services were
to be rendered by Company A, not by any specific individual(s).
Company B also claimed that it never occurred to them whether
or not they were engaging the taxpayer’s personal services as such,
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and that their primary concern was simply whether they could have
the benefit of the services which they needed at the time. In these
circumstances, the Board found it is fair to say that whilst the parties
expected that services to be rendered under the Agreements would
be principally performed by the taxpayer personally, the Agreements
were not for personal services. Thus, even though the taxpayer was
expected to be principally responsible for performing the services
under the Agreements, it would not be entirely apt to describe the
relationship as one of employment in substance.

The Board therefore agreed that Company A and the taxpayer at
the material time had genuine and practical entitlement to work
for others and such finding was indicative of the existence of a
relationship of independent contractor. The Board found that the
carrying out of the consultant services by the taxpayer of Company A
was not in substance an employment with Company B and they also
did not consider that the interposition of Cempany A could be said as
‘artificial’ within the meaning of section 61-The Beard agreed that the
remunerations paid by Company B were not_chargeable to Salaries
Tax and the taxpayer’s appeal is allowed.

Where the individual performing the-services and the person
paying the remuneration.are the‘saine

An employer/employee telatioriship’ cannot exist when there is only
one party involved: a‘person_¢annot employ himself. Therefore, for
the avoidance of doubt, it is\specifically declared that section 9A(1)
does not apply where either:

(i) the~person paying the remuneration is also the person
performing,.the services; or

(ii) the personipaying the remuneration is a partnership and the
person performing the services is a partner of the partnership
(section 9A(7)(b)).

This excludes sole proprietors and professional firms with service
companies from the operation of section 9A. The IRD’s treatment
of these service company arrangements is set out in DIPN No 24
(Revised): Profits Tax — Service Company “Type II” Arrangements
(see §7-5740 and 14-4900).

Advance rulings

An indication of whether or not the CIR will exercise his discretion
under section 9A(4) in favour of a taxpayer can be obtained through
an advance ruling. Rulings will not be provided, however, in respect
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of hypothetical, contemplated or proposed situations (DIPN No 25
(Revised), paras 47—49).

A request for an advance ruling must be in writing and signed by
the relevant individual or his or her authorised representative. The
following documentation should be provided in support:

¢ copies of the relevant agreement and any related undertaking
(explanation and full details of terms and conditions must be
provided if the agreement is not in writing);

¢ full details of remuneration payable under the agreement;

* copies of the organisation charts of the relevant person and the
service company;

* astatement setting out the individual’s:

— duties and obligations in relation to th€ televant person and
the service company; and

— previous employment history with the relevant person or
any associated party;

¢ astatement listing the specified)charaeteristics in section 9A(3)
which have been satisfied;.and

* an explanation why itds\considered that the individual does
not hold an office or.émployment of profit.

DIPN No 25 (Revised) Appendix-B sets out the following series of
questions relevant¢@thie control, integration, economic reality and
mutuality of obligation tests,)answers to which should be provided
in an application.for an advance ruling.

Questions to be Answered when Applying for an Advance Ruling

A. Control Test (to determine whether the relevant individual is controlled
by the relevant person).

1. Who decides the work to be done by the relevant individual?
Who prescribes the time schedule?

2. Is there a fixed place of work? Who provides the place of work?

3. Does the agreement (or related undertaking) between the service
company and the relevant person require the relevant individual
to perform the work personally?

4. Is the relevant individual required to follow the rules and
regulations of the relevant person?

ﬂ2-0550 © 2024 Wolters Kluwer Hong Kong Limited





