XXi

LOOKING AHEAD

92 Looking Ahead

Taxation (Annual Rates for 2017-18, Employment and Investment Income, and
Remedial Matters) Bill

The Taxation (Annual Rates for 201718, Employment and Investment Income, and Remedial
Matters) Bill was introduced into Parliament on 6 April 2017 and had its first reading on 24
May 2017. The Bill lapsed on 22 August 2017 and was reinstated by the new government on 8
November 2017. It is due to be reported back from Select Committee on 29 March 2018. The
Bill proposes amendments to the Income Tax Act 2007, Tax Administration Act (994,
KiwiSaver Act 2006, Student Loan Scheme Act 2011, Goods and Services Tax Act 1985,
Child Support Act 1991, Accident Compensation Act 2001 and Income Tax Act 2004. The
Bill proposes measures relating to the collection of employment and investment income
information, reforms to the taxation of employee share schemes. and numerous other policy
and remedial changes to tax legislation. Some of the measurcs proposed in the Bill include the
following:

Employment income information

The Bill proposes a number of changes to modemise New Zealand’s tax administration
system and to use business/payroll systems to veduce the compliance and administrative costs
associated with the provision of PAYE information. These include:

® consolidation of the record-keeping re quirements of employers — see §3-131

B the introduction of a new subpart 2C in the Tax Administration Act 1994 to provide for
the payday provision of emrleyinent income information — see §3-022

B clarifying the circumstances in which the “‘no notification” deduction rate applies and
restructuring the provisions relating to the use of tax codes — see 93-025, §3-030,

93-034 and 93-044
B amendments 0 -ctain the late filing and non-electronic filing penaltics as monthly

penalties ‘== ce= 43-022, 14-040 and 914-045

B consequential changes to employer reporting of employee share scheme benefit
information to ensure compliance with the new payday reporting obligations — see
93-469

B repeal of the subsidy for listed PAYE intermediaries — see 93-490.

Investment income information

The Bill also proposes several amendments relating to the provision of investment income
information. The key changes include:

B obtaining more frequent and detailed information for intcrest, dividends and Maori
authority distributions and requiring investment income information to be filed
clectronically — see §15-215, 424-335 and 926-457

B bringing forward the due date when portfolio investment entities (PIEs) are required to
provide information to Inland Revenue — see §29-150
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B requiring an investor in a multi-rate PIE to notify the PIE of their IRD number within six
weeks — see 29-145 and 129-150

W increasing the ‘‘non-declaration” rate from 33% to 45% for taxpayers that do not
provide their IRD number to payers of interest income — see 915-020

m extending the non-electronic filing penalty to investment income information — see
914-045

® improving the administration of RWT exempt-status (certificates of exemption) — see
q15-110 and Y15-115

® removing some requirements to provide end-of-year withholding tax certificates — see
915-200, and

B making it casier to correct crrors in the following tax year when the payee has not
deducted enough withholding tax — see §15-180 and §26-455.
Employee share schemes

The Bill proposcs new core rules for determining the amount and time of derivation of income
and incurring of expenditure under an employee share scheme. The Bill also proposes a
simplified set of rules for certain widely-offered employee share schemes (commonly referred
to as “‘exempt schemes’). See 73-470.

Other changes

The Bill also proposes a number of other changes, including:
B amendments to the setting of a new due date for default assessments — see §14-060

B reducing the time beforc UOMI begins on GST refunds from 15 to 10 working days —
see 114-200

®m allowing employers to tax holiday pay or salary or wages paid in advance as if the lump
sum was paid over the period to which it relates, instead of under the existing extra pas
method — see §3-256

W clarifying the rate or threshold to apply to a PAYE income payment when there is a
change in the rate or threshold is the rate applying on the date the payment is'made —
sce 13-020, §8-055, 929-240 and 929-420

B introducing an clectronic filing requirement for GST-registered persons over a taxable
supplies threshold — see 2-019 and 914-045

B clarifying that the amount of a dividend includes any withholding tax paid or withheld in
relation to that dividend — see 16-630

B amendments to the dividend rules so that certain transfers of shares received by New
Zealand sharcholders as a result of a company split (demerger) by a listed Australian
company will not be treated as a dividend — see §16-732

B providing the Commissioner with the discretion to issue TRD numbers in cases where
there is no New Zealand bank account — see §7-018

B changes to the petroleum mining regime — see 928-122, and

o introd_ucing a general rule to distinguish between a trustee’s personal or body corporatc
capacity and their separate trustee capacity — see q25-025,
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Taxation (Neutralising Base Erosion and Profit Shifting) Bill

The Taxation (Neutralising Base Erosion and Profit Shifting) Bill was introduced into
Parliament on 6 December 2017 and received its first reading on 12 December 2017. It is due
to be reported back from Select Committee on 12 June 2018. The Bill proposes amendments
to the Income Tax Act 2007 and the Tax Administration Act 1994, The Bill follows extensive
work done by the Organisation for Economic Co-operation and Development (OECD) on the
issue of base crosion and profit shifting (BEPS) strategies being used by multinationals and
the release of several consultative documents by the government. The measures proposed in
the Bill are intended to prevent multinationals from using these strategies to shift profits out of
New Zealand, and include the following proposed changes:

® npew rules requiring related-party loans between a non-resident lender and a New
Zealand resident borrower to be priced using a restricted transfer pricing approach
(interest limitation rules) — see §26-610

B amendments to the thin capitalisation rules to require a company’s total assets to be
determined net of a company’s non-debt liabilities, reducing the ability for companies
owned by a group of non-residents to use related-party debt. restricting when a company
can use tie net current value of an asset, introducing an anti-avoidance rule for when a
taxpayer substantially repays a loan before the end of the year, and clarifying how the
ownar-'inked debt rules apply when the borrower is a trust — see §26-620

B ow tules to deal with hybrid mismatch arrangements that exploit differences between
countries’ tax rules to achieve an advantageous tax position — see §26-650

& introducing a permanent establishment anti-avoidance rule to deal with artificial
arrangements aimed at avoiding having a taxable presence in New Zealand — see
926-300

B consequential amendments to the source rules in ss YD 4 and YD 5 to take account of
the permanent establishment changes — see §5-144

B amendments to strengthen the transfer pricing rules so they align with the OECD’s
transfer pricing guidelines and Australia’s transfer pricing rules — see 926-608

B deeming an item of income to have a New Zealand source under our domestic
legislation if New Zealand has a right to tax that item of income under a DTA — see
926-400

B zllowing I[nland Revenue to request offshore information that is held by large
multinational groups — see §1-590

B introducing a new civil penalty for members of large multinational groups who fail to
comply with a request for information — see 914-055, and

B allowing [nland Revenue to collect tax owed by a member of a large multinational group
from any wholly-owned local group member — see §26-410.

Tax Working Group established

A Tax Working Group has been established to consider the structure, fairmess and balance of
New Zealand’s tax system. The Group will also look at how the tax system can promote the
long-term sustainability and productivity of the economy. The Group will be chaired by Sir
Michael Cullen. It is intended that the Group will issue an interim report to the Ministers of
Finance and Revenue by September 2018, with a final report issued no later than February
2019. See 91-025.
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Draft public rulings released

The following draft public rulings were released by Inland Revenue in 2017 and have yet to
be finalised:

E PUB00297, ““Income tax — Australian source income earned by Australian limited
partnership and foreign tax credits’”, ““Income tax — distributions made by Australian
limited partnership and foreign tax credits™, “‘Income tax — distributions made by
Australian unit trust to Australian limited partnership and foreign tax credits™, ““Income
tax — franked dividend received by Australian limited partnership and foreign tax
credits”’, and “‘Income tax — tax paid by an Australian limited partnership as a ‘head
company’ and foreign tax credits’’, which are a reissue of BR Pub 14/01-BR Pub 14/05.
See 123-182.

Draft interpretation statements released

The following draft interpretation statements were released by Inland Revenue in 2017 and
have yet to be finalised:

B PUB00295, “Income tax: Donee organisations — meaning of wholly or mainly
applying funds to specified purposes within New Zealand”, which concludes that an
organisation must apply 75% or more of its funds to specified purposes within New
Zealand to be a donee organisation. See §11-055.

B PUB00261, ‘“Taxation of trusts — income tax”’, which provides an updated summary of
the tax law as it applies to trusts. See 925-025.

Draft questions we’ve been asked released

The following draft Questions We've Been Asked were released by Inland Revenue in 2017
and have yet to be finalised:

B PUR002772a, “‘Goods and services tax — GST treatment of fees payable to manager of
a unit trust” , which considers whether services supplied by the manager of a unit trust
under a contract with investors in the unit trust are exempt supplics. See 132-044.

B PUB00277bb, “Goods and services tax — GST treatment of outsourced services 1n
relation to a unit trust”, which considers whether administrative services (registcy or
accounting functions) or investment management services acquired by the manoger of a

unit trust to satisfy its obligations under the contract with investors are cxeript supplies.
See 32-044.

m PUB00286, *“Can a fit-out of an existing building be ‘improvements’ for the purposes of
s CB 117", which concludes fit-out can be improvements. Sce 97-095.

® PUB(00306, ““Can a registercd person issue a combined tax invoice and credit note?””
which concludes only when they are for different supplies. See §32-190.

L]

m PUB00318, ““Binding Rulings Effect of the Commissioner changing her mind in
relation to the application of s BG 17", which considers whether the Commissioner can
take a different view on the application of s BG 1 to an ongoing arrangement when a
binding ruling that applies in relation to s BG 1 expires and concludes that she can. See
933-137.

m PUB00319, ““When is an arrangement considered to be ‘materially different” from the
arrangement identified in a private or product ruling?”’, which concludes it is when the
difference is capable of affecting the tax outcome. See §1-525.
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E PUB00296, ““When is income from a cash dividend paid on ordinary shares derived?’’,
which concludes it is at the earlier of when it is paid or credited for the benefit of a
shareholder and discusses timing differences between cash-basis and accrual-basis
taxpayers. See §5-057.

Draft standard practice statements released

The following draft standard practice statements were released by Inland Revenue in 2017 and
have yet to be finalised:

m EDO0198, ‘“‘Loss offset elections between group companies’’, which sets out certain
practices the Commissioner will accept for offsetting losses between group companies.
it will replace SPS 05/12. See T18-060.

m ED0199. ““Elections to change a balance date’. which sets out Inland Revenue’s
practice for considering applications for the Commissioner’s consent to change a
balance date for income tax purposes. It will replace SPS 08/04. See 92-055.

Recent consultation

The following issues papers and discussion documents released for consultation during 2017
outline proposals skpacted to be progressed in the coming year:

Black hole and fousibility expenditure

The Government discussion document, Black hole and feasibility expenditure” was relcased
on 25 Niay 2017. The discussion document discusses and seeks submissions on the
Govesimint's proposals for a new treatment of feasibility expenditure andl other exppndlture
thac 1-sults in an economic cost to a taxpayer, but for which neither immediate deductions nor
4niceiation deductions are available (*“black hole’” expenditure). See 0-440.

Taxation of employee share schemes: start-up compaities

On 30 May 2017, the issues paper, ‘‘Taxation of employee share schemes: start-up
companies’’, was released. The issues paper sets out proposed deferral E—ules aimed
specifically at start-up companies with employee share schemes (ESS). The issues paper
expands on a proposal raised in a May 2016 officials’ issues paper, examining in closer detail
a proposal for the taxation of ESS offered by start-up companies. The proposal would pr(?vade
the ability to defer the taxation point for employees of start-up companics (with a
corresponding deferral of the company’s deduction).

Making tax simpler — better administration of individuals’ income tax

The discussion document, ‘‘Making tax simpler — Better administration of individuals’
income tax’". was released on 19 June 2017. The Government is seeking feedback on
proposals that would reduce the number of people who have to provide information to Inland
Revenue, and give many people their tax refunds or tax bills automatically. See 41-025.

Making tax simpler — better administration of social policy

In July 2017, the Government released the consultation document **Making taxlsimpler —
Better administration of social policy™”, which explares some proposals for improving the way
social policy entitlements and obligations are administered by Inland Revenue. See 91-025.

PAYE error correction and adjustment

On 9 August 2017, the tax officials’ issues paper, ‘““PAYE error correction and adjustment”’
was released. The paper presents options on how PAYE errors may be corrected and
adjustments made. in the context of more frequent filing of PAYE information (as proposed in
the Taxation (Annual Rates for 2017-18, Employment and Investment Income, and Remedial
Matters) Bill). See §3-022.
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make binding rulings, assessments, determinations relating to financial arrangements and
determinations for other purposes. The Tax Administration Act also authorises the Governor-
General to issue directions to the Commissioner of Inland Revenue, but only in relation to the
administration of the Inland Revenue Acts. These directions are made by Order in Council.
The Governor-General is not authorised to give dircctions concerning the tax affairs of
individual taxpayers or the interpretation of tax law.

The Tax Administration Act and the Income Tax Act require taxpayers to sclf-assess their
income tax liabilities. However, it is the Commissioner who administers the tax system and
issues assessments on default or after investigations,

Regulations for various purposes under the Income Tax Act may be made by the Governor-
General. Any regulations and orders made under earlicr Acts continue to have effect as though
they were made under the Tncome Tax Act, unless they are specifically revoked. Regulations
have been made to deal with matters such as general administration and machinery provisions
(eg the Taxation Review Authorities Regulations 1998, which outline the disputes resolution
procedures). Numerous orders have been made under specific sections of the Act relating to
very specialised matters.

91-020 The tax statutes
A brief history of taxation

The origins of income tax can be traced to the Napoleonic Wars. To finance the conduct of the
wars, a duty known as income tax was imposed in the United Kingdom, as a temporary
measure, from 1799 to 1802 and 1803 to 1816. It was reintroduced as a temporary measure in
1842, but this time the duty was never removed. Income tax was first imposed in New
Zealand by the Land and Income Assessment Act 1891. That Act, with subsequent
amendments, was consolidated in 1900. Further consolidating Acts were passed in 1908,
1916, 1923 and 1954. Various other types of tax were imposed by those Acts. The importance
of income tax increased, however, and the proportion of revenue collected by that tax rose,
particularly compared with that from land tax, until it was the dominant source of Government
revenue. In 1976 Parliament split the Land and Income Tax Act 1954 into two Acts. These
were the Income Tax Act 1976 and the Land Tax Act 1976 (the latter being abolished from 2
March 1992 by the Land Tax Abolition Act 1990). In December 1994 Parliament enactad the
Income Tax Act 1994, the Tax Administration Act 1994 and the Taxation Review Au‘horities
Act 1994, marking the first phasc in a four-step process to rewrite the Income Tax-Aci 1976,
In July 1996 the Taxation (Core Provisions) Act 1996 rewrote Pts A and B of the licome Tax
Act 1994. In May 2004 the Income Tax Act 2004 received Royal assent:Bacfly, this Act
rewrote Pts A—E and Y of the Income Tax Act 1994. Tn November 2007, the lacome Tax Act
2007 was enacted, containing the rest of the rewritten Parts and Schedules and re-enacting the
Parts enacted under the 2004 Act. Tt applies from the 2008/09 income year.

The significance of taxation

Income tax is important for two reasons. First, it is the Government’s principal source of
revenue. In the “*Annual Report 2017"" document produced by Inland Revenue, published
October 2017, the breakdown of revenue collected in the 2016/17 year by the three key tax
types is shown as;

B income tax — 72% of revenue
B GST — 26.7% of revenue, and

® other indirect taxes, including excise taxes on tobacco, alcohol and petrol — 1.3% of
revenue.

11-020
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This revenue is applied to finance many of the benefits offered by New _anland’s welfare
system. Secondly, it is a measure that influences most people’s standard of living. Most afilu]ts
pay income tax but any who did not do so would be financially better off. Many taxpayers see
income tax as an appropriation of their earnings. Many businesses, par_tlc.:ularly the large-scale
ones. see income tax as a business cost that must be }(f:p_t to a minimum. Consequently,
taxpayers are usually conscious of the possible tax implications when they come to arrange
their financial affairs, and this outlook on the part of taxpayers accounts for many ﬁ;atu_res of
the income tax system. It has required the creation of a large bureaucratic organisation to
administer and enforce the system, with the administrators being given wide powers to inquire
into people’s financial affairs. It has also led to the pattern of constant amendment required
not only to plug gaps but also to expand the tax base.

91-025 Tax policy work programme

In a speech on 13 March 2015 to the International Fiscal Association conference isn
Queenstown, the then Revenue Minister, the Hon Todd McClay, announced the Government’s
tax policy work programme for the next 18 months. The programme was updated in
November 2016, as announced by the then Revenue Minister, the Hon Michael Woodhouse,
in his opening address to the Chartered Accountants of Australia and New Zealand annual
conference, and-vas intended to run through to the end of 2017. The programme was further
updated in August 2017 with new projects from Inland Revenue’s 2017 reguiatory
stewardshin sirategy. (See below for a discussion of the new Labour-led Government’s tax
priorities for the first 100 days of its term.)

The fax policy work programme aims to support the Government’s priorities for growth and
preductivity, and delivering better public services. There are three main areas of facus for the
tax policy work programme:

B making further improvements to the tax and social policy rules within the Government’s
broad-base, low-rate tax framework — ensuring that the tax system is well maintained,
kept up to date and continually improved

B continuation of the Government’s reform of our international tax rules and addrcz_;sing
base erosion and profit shifting — so New Zealand is an attractive place to do bysmess
and invest in while strengthening our tax rules to ensure that overseas companies pay
their fair share of tax in New Zealand, and

B sharpen the focus on tax policy development work to support Inland _Revem‘lc's b‘usiness
transformation programme and the Government’s goal of better public services for New
Zealanders.

Details of the current tax policy work programme are as follows:

BUSINESS TRANSFORMATION AND BETTER PUBLIC SERVICES

Business transformation

Policy options to reduce compliance and administrative costs
consistent with longer term business transformation thinking.

Better administration of
GST and PAYE

Review of the Tax
Administration Act 1994

Developing a framework for tax administration with an
emphasis on the key roles of the Commissioner, taxpayers and
tax agents, as well as the rules around information collection
and tax secrecy which underpin their interactions.

Individual taxation Improving the tax system for individuals, including
comprehensive pre-population of income information,
collection of information, more efficient debt collection

processes and the degree of interaction with the tax system.

91-025
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Review of donee status
applications

Dealing with applications by organisations for donee status
under schedule 32,

Treaty of Waitangi
settlements

Tax implications of Treaty scttlements are addressed as
required.

Feasibility and black hole
expenditure (new)

Reviewing the rules on deductions for the costs related to
undertaking feasibility studies and other possible black hole
expenditures.

GST on imported low-value
goods (new)

Working with New Zealand Customs Service to support the
development of a regime to collect GST on low-value
imported goods.

Employee share schemes —
deferral regime for start-up
companies (new)

Design of a deferral regime, whereby start-up companies may
defer the payment of tax on employee share schemes to a
future point in time when the valuation and liquidity problems
are not as pronounced. .

Social pelicy

Financial Assistance for
Live Organ Donors Bill
2015

Inland Revenue was consulted by the Ministry of Health on
aspects that affect the Tax Acts, for example: child support,
Working for Families, student loans, KiwiSaver, information
sharing, and whether income replacement for donors proposed
under the Bill should be treated as income for tax purposes.

Encouraging student loan
repayments and addressing
debt of overseas-based
borrowers in the PEN group

Overseas-based student loan borrowers known as the **Penalty
(PEN) Group™ have overdue amounts growing faster than the
rate at which borrowers in this group arc becoming compliant.
This is due to the compounding effect of late payment
penalties (under the 1992 Act) and late payment interest.
Ministers are interested in any further measures that could be
developed to address the overdue debt of this group and the
wider student loan borrower population.

Student loans — interest
exemption

Budget 2016 announced the International Connections for
New Zealander’s package, which extends student loan interest
write-offs to borrowers studying overseas who are recipicnts
of Government funded scholarships.

KiwiSaver (new)

A range of reforms reflecting recently announced changes to
New Zealand Superannuation and the Retirement
Commissioner’s recent recommendations.

An indicative timetable for consultation on matters included in the tax policy work
programime was also released. Items currently remaining on the timetable are as follows;

SETTINGS

ENHANCEMENTS TO TAX POLICY WITHIN BROAD-BASE, LOW-RATE TAX

Financial arrangement issues

March—April 2017

Trust beneficiaries as settlors (limited consultation) April-May 2017

property

Deductibility of holding costs for revenue account

May—July 2017

Income protection insurance

July—September 2017

91-025
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P Note: New Government’s 100-day priorities for the tax system

Following the change in Government in late 2017, the new Revenue Minister, the Hon Stuart
Nash, outlined the Government’s 100 day priorities for the tax system in a speech to the
Chartered Accountants Australia and New Zealand Annual Tax Conference 2017 on 16
November 2017 as follows:

m repeal the previous government’s tax cuts and redirect that to families in need and to
what is considered more targeted assistance

B legislate to pass the Families Package, including the Winter Energy Payment, Best Start
and increases to Paid Parental Leave

B establish a Tax Working Group, led by the Ministers of Finance and Revenue.

Tax Working Group

On 23 November 2017, Sir Michael Cullen was announced as the Chair of the Tax Working
Group and the terms of reference of the group were released. The members appointed to the
group were announced on 20 December 2017. The Working Group is to report to the
Government by February 2019 on:

E whether thi= wax system operates fairly in relation to taxpayers, income, assets and wealth

B whether 1he tax system promotes the right balance between supporting the productive
economy and the speculative economy

m ~yircther there are changes to the tax system that would make it more. fair, balanced and
crficient, and

4 whether there are other changes that would support the integrity of the income tax
system, having regard to the interaction of the systems for taxing companies, trusts and
individuals.

The Working Group is to consider in particular:

B the economic environment that will apply over the next 5-10 years, taking into account
demographic change, and the impact of changes in technology and employment
practices. and how these are driving different business models

B whether a system of taxing capital gains or land (not applying to the family home or the
land under it), or other housing tax measures, would improve the tax system

B whether a progressive company tax (with a lower rate for small companies) would
improve the tax system and the business environment, and

B what role the taxation system can play in delivering positive environmental and
ccological outcomes, especially over the longer term,

The following are outside the scope of the Working Group’s review:
B increasing any income tax rate or the rate of GST
B inheritance tax

B any other changes that would apply to the taxation of the family home or the land under
it. and

B the adequacy of the personal tax system and its interaction with the transfer system (this
will be considered as part of a separate review of Working for Families),

The Working Group intends to issue an interim report to the Ministers of Finance and
Revenue no later than September 2018, with the final report issued no later than February
2019. Further information is available through the Tax Working Group’s website —
taxworkinggroup.govt.nz.

11-025

N nnnmnnnnnnnnnennnneenmneeermn S




8 New Zealand Master Tax Guide

Families package
On 4 December 2017, the planned increases to paid parental leave were enacted as part of the
Parental Leave and Employment Protection Amendment Act 2017 (see §12-145).

On 20 December 2017, the Families Package (Income Tax and Benefits) Act 2017 was
enacted. The new Act repealed the previous government’s tax cuts and replaced them with
increased changes to Working for Families tax credits (see 912-135, §12-150 and f12-160),
the Best Start payment (sec §12-165), the Winter Energy payment and the reinstatement of the
independent earner tax credit (see 1 1-080).

Consultation on simplifying and modernising tax administration

On 31 March 2015, Revenue Minister Hon Todd McClay officially launched the
Government’s public consultation on options for simplifying and modernising New Zealand’s
tax administration. Two consultation documents were released: ““Making tax simpler — A
government green paper on tax administration’’, which outlined the overall direction of the
tax administration modemisation programme, and ‘‘Making tax simpler — Better digital
services’”, which outlined proposals for greater use of electronic and online processes.

On 11 November 2013, the Revenue Minister released two further consultation documents.
The first, ‘“*“Making tax simpler — Towards a new Tax Administration Act”, looked at the
current tax administration system in the Tax Administration Act and considered how it might
be simplified, and also looks at the role of the Commissioner of Inland Revenue, information
collection, tax secrecy, the role of taxpayers and tax agents, and future issues. The second
document, ‘“Making tax simpler — Better administration of PAYE and GST”’, considered
proposals to design digital services for PAYE and GST that would, as much as possible,
integrate tax requirements into the tasks that people would already be doing as part of running
their business or organisation. Also released was a summary of public feedback received from
the first round of public consultation *Making tax simpler — Green Paper and Better
digital services — Summary of Feedback™’.

On 13 April 2016, an issues paper, ‘‘Making tax simpler — Better business tax’’, was
released. The issues paper contained proposals to simplify tax for businesses, including
reforming the provisional tax regime.

A further consultation document, ‘‘Making Tax Simpler — Investment income informatini™
was released on 7 July 2016. The discussion document set out proposed changes to the way
that investment income information is provided to Inland Revenue by organisations such as
banks, companies that pay dividends, Maori authorities, and portfolio investment cntities. The
main proposal requires payers of investment income to provide taxpayer specific withholding
information to Inland Revenue on a monthly basis. A summary of the feeduack received in
submissions on this document was released in March 2017.

Legislation to implement many of these proposals was introduced in April 2017 as part of the
Taxation (Annual Rates for 2017-18, Employment and lnvestment Income, and Remedial
Matters) Bill.

The seventh discussion document in the series, ‘‘Making Tax Simpler — Proposals for
modernising the Tax Administration Act”’, was released in December 2016. This document
firmed up the government’s proposals from the November 2015 document, *“Towards a new
Tax Administration Act’’, following submissions on that document. Tt detailed the
Government’s legislative proposals for a wider application of the Commissioner’s carc and
management function, and more relevant information-sharing and confidentiality rules.

The eighth discussion document in the series, ‘“Making Tax Simpler — Better administration
of individuals’ income tax’’, was released in June 2017. The document focuses on proposals
that would malke individuals” income tax obligations simpler and more certain. The intention
is to improve the way Inland Revenue uses the information it collects to help individuals get
their tax obligations right both during and at the end of the tax year.

11-025
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In July 2017, the ninth discussion document in the series was released, ‘‘Making Tax Simpler
— Better administration of social policy’’. The document focuses on proposals for Working
for Families, child support and student loans to ensure customers receive their correct
entitlements or fully meet their obligations by making rules and processes easier to
understand, to provide greater certainty around payments, and to make payments more
accurate and improve the access to and timing of payments.

LEGISLATIVE FRAMEWORK

q1-030 Structure of the Tax Acts

The Income Tax Act 2007 is organised in a structure of Parts and Subparts and follows the
structure, drafting style and features of the Interpretation Act [999. The following is a brief
analysis of the Act:

B Part A sets out the Act’s purpose and principles for interpretation.
Part B contains the core provisions.

Part C defines income.

Part D deflines the extent to which deductions are allowed, and sets out how specific
rules on Jdeductions interact with the general rules on deductions.

PartE icals with the timing and quantification of income recognition and deductions,
Fan F recharacterises certain transactions.

Part G contains the provisions relating to tax avoidance and non-market transactions.
Part H provides for the tax treatment of certain specific entities.

Part | contains provisions relating to tax losses.

Part L sets out the entitlement to tax credits.

Part M deals with the tax credits which are paid in cash.

Part O contains the rules relating to memorandum accounts.

Part R contains the general collection rules relating to the payment and withholding of
tax.

B Part Y contains the definitions used in the Act and related matters.
B Part Z contains the amendments, repeals, savings and transitional provisions.
Structure of the Tax Administration Act

The Tax Administration Act 1994 contains most of the provisions relating to administrative
and procedural aspects of income tax law. Formerly, these provisions were found in the
Income Tax Act 1976 and the Inland Revenue Department Act 1974 (except those provisions
relating to the Taxation Review Authority). Among other things, the Tax Administration Act
imposes reporting and disclosure obligations on taxpayers. It also sets out the offences and
penalties imposed on taxpayers for breach of their tax obligations together with the procedure
for disputes resolution. Its structure may be analysed as follows:

Part | — purpose and construction
Part 2 — the roles of the Commissioner and Inland Revenue
Part 2A — taxpayer’s principal tax obligations

Part 2B — PAYE intermediaries, provisional tax and resident passive income

Part 3 — information, record-keeping and returns

91-030
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Part 3A — income statements

Part 3B — credits of tax

Part 4 — sccrecy

Part 4A — disputes procedures

Part 5 — determinations

Part 5A — binding rulings

Part 6 — assessments

Part 7— interest

Part 8 — objections (relating to pre-1 October 1996 assessments)
Part 8A — challenges (to notices of disputable decisions issued after 1 October 1996)
Part 9 — penalties

Part 10 — recoverics

Part 10A — tax recovery agreements

Part 10B — transfers of excess tax

Part 11 — remission, relief, and refunds

Part [ 1B — foreign account information-sharing agreements

Part 12 — offences and penalties (repealed)

Part 13 — miscellancous, and
B Part 14 — transitional provisions and savings.
Taxation Review Authorities Act and Regulations

The law relating to Taxation Review Authoritics, whose function is to decide on challenges to
assessments of taxes and to other decisions or determinations, is found in the Taxation Reviev/
Authorities Act 1994 and the Taxation Review Authorities Regulations 1998,

91-040 Fixing the tax rates (TAASO2A]

Income tax rates are fixed annually. This is because of the constitutional convention that
income tax should be imposed only on a yearly basis and that the Crown’s atility to collect
revenue be subject to Parliament’s consent. The rates are fixed by an Act iuterred to as the
annual taxing Act. In practice, such an Act simply adopts the tax rates set out in sch | to the
Income Tax Act 2007. To remove the necessity of passing a separate Act each year for the
sole purpose of fixing the tax rates, the rates may be set as part of a wider amending Act.

The Taxation (Annual Rates for 2015-16, Research and Development, and Remedial Matters)
Act 2016 set the rates for the 2015/16 year. The Taxation (Annual Rates for 201617, Closely
Held Companics, and Remedial Matters) Act 2017 set the rates for the 2016/17 year. The
Taxation (Annual Rates for 2017-18, Employment and Investment Income, and Remedial
Matters) Bill, intreduced into Parliament on 6 April 2017, sets the rates for the 2017/18 year.

If an annual taxing Act is not passed, there is a savings provision in s 92A of the Tax
Administration Act 1994 which enables the assessment for a tax year at the basic rates set out
in sch 1 to the Income Tax Act. Such an assessment is not invalidated by the fact that it may
have been made before the passing of an Act sctting rates for the year concerned. Even
without that provision, revenue would continue to flow to the Crown if Parliament did not sit
or did not pass an annual taxing Act. This is because the PAYE tax deduction system under
the principal Act would continue to operate.

91-040
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91-050 The core provisions of the Income Tax Act [1T07 P B]

The core provisions set out the key principles on which the rest of the income tax legislation is
based. The provisions, found in Pt B of the Income Tax Act 2007, are intended to:

B impose tax liability

B specify the steps that a taxpayer must follow to arrive at the taxpayer’s tax liability
B provide a basis for applying the other Parts of the Income Tax Act, and

B set up the scheme of the Income Tax Act and the main links between its Parts,

Terminology

The Act follows a global or gross approach to the calculation of taxable income. Some of the
key terms used in the core provisions include income, exempt income. excluded income,
assessable income, deduction and allocation (or attribution). These components make up the
taxpayer’s annual gross income and annual total deduction for the tax year.

91-055 Structure of the core provisions [1T07 PLE]
The core provisions are structured as follows:
SUBPART BA
) ! SUBPART BG
Purpose
Avoidance
v
SUBPART BB ) TR
Income tax and resulting obligations Double tax
agreements
v v A
SUBPART BC SUBPART BE SUBPART BF

Calculating and satisfying
income tax liabilities

v

SUBPART BD

Withholding liabilities Other obligations

Income. deductions. and
timing

Subpart BB — income tax and resulting obligations

Section BB 1 is the central charging provision. Income tax is imposed on taxable income at
the rates set out in sch | to the Act. ‘“Taxable income’” means taxable income for a tax year
calculated under s BC 5. See s YA 1 ““taxable income™”.
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Section BB 2 sets out a person’s main tax obligations. A person’s income tax liability must be
calculated and satisfied in accordance with subpart BC (unless that person is a portfolio
investment ecntity (PIE), in which case subpart HM must be applied (see §29-100)). An
obligation to pay provisional tax and to satisfy any withholding liabilities as well as other
obligations arc also imposed.

Section BB 3 provides that the Commissioner may counteract a tax advantage from a tax
avoidance arrangement.

Subpart BC — calculating and satisfying of income tax liabilities

Section BC 1 sets out the process to be followed by different types of taxpayers in order for
them to satisfy their tax liabilities. The section provides that:

® the tax liability of a non-filing taxpayer is the total tax withheld from the taxpayer’s
annual gross income

B the tax liability of a filing taxpayer is calculated under ss BC 2-BC 6, and

B the calculation of the tax liability of a filing taxpayer with schedular income is modified
by s BC 7 (bricfly, filing taxpayers with schedular income are life insurers, non-resident
mining operators, multi-ratc PIEs, group investment funds, non-resident general
insurers, non-resident shippers, non-resident film renters and taxpayers with non-
resident passive income subject to final non-resident withholding tax).

Once a taxpayer’s tax liability has been calculated, that liability may be satisfied first by
offsetting any available tax credits and then through the payment of terminal tax. Special
ordering rules determine the way in which excess credits may be set off against a taxpayer’s
liability. This is to allow maximum credits for foreign taxes and other amounts that are limited
to the level of domestic income tax liability. Sec 92-110.

[f credits remain after set-off in the stipulated order, the Commissioner may be required, under
s LA 5, to make a refund of the remaining credits by applying ss LA 6-LA 8. See §1-400.

Subpart BD — income, deductions, and timing

Subpart BD defines the central elements that determine a taxpayer’s annual gros: income.
Briefly, the central elements are:

® income (including exempt income, excluded income, non-residents’ Mreign-sourced
income and assessable income)

B deductions, and
B timing (the allocation of income and deductions to particular income years).
Income

Amounts received that arc income are listed in Pt C of the Income Tax Act 2007. There are
five general income categorics:

B income from business or trade-like activities — subpart CB

B income from holding property (divided into non-equity — subpart CC, and equity —
subpart CD)

B income from employment — subpart CE

91-055
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® pensions and government entitlements (such as benefits, compensation and government
grants) — subpart CF, and

B recoveries (such as depreciation and bad debts recovered, remitted amounts, expenditure
or loss recovered) — subpart CG.

These are followed by subparts dealing with adjustments (eg the matching rules, change in
accounting practice) and specific income types (PIEs, life insurance, superannuation funds,
controlled foreign companies, foreign investment funds and petroleum and mineral miners)
and entity-specific rules for certain taxpayers (eg group companies and Crown research
institutes).

Assessable income, exempt income, excluded income and non-residents’ foreign-
sourced income

Assessable income is generally income that is derived by a taxpayer and that is subject to
income tax in the tax year or a later tax year. The following types of income are specifically
excluded from assessable income:

B ‘“‘exempt invome’’ under subpart CW or CZ

B ‘“‘exclude income’ under subpart CX or CZ, provided the amount is not the taxpayer’s
non-egidents” foreign-sourced income (see below), and

B “won-residents’ foreign-sourced income’”’.

In-road terms, non-residents’ foreign-sourced income is made up of amounts derived by a
non-resident, which are not treated as being derived from New Zealand, and the amounts are
not income of a trustee under s HC 25 (see §25-035). This exclusion is intended to give effect
to the basic source and residence rules set out in §1-110 and §1-120.

Annual gross income

Annual gross income is the amount of assessable income allocated to the income year. A
taxpayer’s tax liability for the income year is calculated on the taxpayer’s annual gross
income.

Deductions
A taxpayer is allowed a deduction for an amount under Pt D; see further at 1-220-91-221.
Timing rufes

The rules for allocating amounts of income and deductions to their respective income years
are set out in ss BD 3 and BD 4. The sections are intended to clarify whether a specific timing
regime applies or not. [f a specific timing regime applies, income or expenditure is allocated
in accordance with that regime. For income, the relevant Parts are C and E-1. For deductions,
the relevant Parts are D—I.

If no such regime applies, income or expenditure is allocated to the year in which it is derived
or incurred.

Subpart BE — withholding liabilities

The various withholding liabilities imposed under the Act are set out in s BE 1. These include
amounts withheld from PAYE payments, amounts withheld from payments of resident passive
income, amounts withheld from payments of non-resident passive income, fringe benefit tax,
employer superannuation contribution tax and retirement scheme contribution tax.

11-055
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Subpart BF — other obligations

A number of additional obligations are imposed under the Act, such as the requirement to pay
qualifying company election tax, income tax on taxable distributions from non-complying
trusts, further income tax and residential land withholding tax. See s BF 1.

Subpart BG — avoidance

The prohibition against tax avoidance is split into two essential components — the voiding of
tax avoidance arrangements and the Commissioner’s ability to counteract such arrangements.
Sees BG 1.

Subpart BH — double tax agreements

The overriding effect of double tax agreements is set out in s BH 1, which stipulates the
purposes for which a double tax agreement may be entered into. Of particular note is s BH
1(6). This subsection provides that any reference to profits in a double tax agreement (DTA)
shall be read as reference to net income, calculated as if the activity or business in question
were the only activity or business. With effect from 30 March 2017, it has also been made
explicit that the general anti-avoidance rule in s BG 1 can apply in the context of a DTA.

91-060 Obligations under the
Tax Administration Act 1994

Additional compliance obligations are imposed on taxpayers under the Tax Administration
Act 1994. In particular:

[ TAA ss 158, 33, 37, 92 ]

B All those who are liable for tax are required by s 33 to furnish a return of income for the
preceding tax year. See §1-360, 1-380 and 92-010. A taxpayer is also required to make
an assessment of the taxpayer’s taxable income, income tax liability, net loss, terminal
tax or refund due for the tax year. The taxpayer’s return must contain notice of this
asscssment.

B The dates by which annual returns must be furnished are set out in s 37.

A taxpayer must deduct or withhold the correct amounts of tax when required by law (o
do so.

B A taxpayer must disclose to the Commissioner all information that the law rcquires
disclosure of.

MW A taxpayer must cooperate with the Commissioner in the exercise of thows powers under
the tax laws.

B [f the taxpayer is a natural person, they must correctly respond to any income statement
issued to them.

A taxpayer’s tax obligations must be carried out to a reasonable standard of care. Failure to
reach that standard will result in severe penalties on any tax shortfall. See further at 914-100 et
seq.

INTERPRETATION OF TAX LEGISLATION
1-065 Interpreting tax legislation

The approach taken by the courts when interpreting revenue statutes has changed over time.
Initially, there was a strictly literal approach, based on the precise words of the particular
section and nothing more. This has been succeeded by a more expansive view incorporating a
more purposive approach whereby a particular provision is viewed by the court in the context
of the overall structure and cobjectives of the legislation.

71-060
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The leading cases on interpretation of tax statutes arc Mangin v C of IR 70 ATC 6001; [1971]
NZLR 591 and C of IR v Alcan New Zealand Ltd (1994) 16 NZTC 11,175.

Example 1:

In a Privy Council case involving s 108 of the 1954 Act (the precursor to s 99 of the Income Tax Act 1976
and s BG | of the Income Tax Act 2007), Lord Donovan described the following rules for the interpretation
of tax legislation:

First, the words are to be given their ordinary meaning. They are not o be given some other meaning
simply because their object is to frustrate legitimate tax avoidance devices. As Turner ] says in his
(albeit dissenting) judgment in Marx v Commissioner of Infand Revenue [1970] NZLR [182] at p 208,
moral precepts are not applicable to the interpretation of revenue statutes, Secondly, “‘one has to look
merely at what is clearly said. There is no room for any intendment, There is no equity about a tax,
There is no presumption as to tax. Nothing is te be read in, nothing is to be implied. One can only look
fairly at the language used’” (Per Rowlart ) in Cape Brandv Svadicate v Inland Revenue Commissioners
[1921] 1 KB 64, 71, approved by Viscount Simons LC in R v Canadian Eagle Oil Co Lid [1946] AC
119; [1945] 2 All ER 499). Thirdly, the object of the construction of a statute being to ascertain the will
of the Legislature it may be presumed that neither injustice nor absurdity was intended. If, therefore, a
literal interpretation weuld produce such a result, and the language admits of an interpretation which
would avoid it, then such an interpretation may be adopted. Fourthly, the history of an enactment and the
reasons which led to its being passed may be used as an aid to its construction.
See Mangin i C of IR 70 ATC 6001 at 6,003; [1971] NZLR 591 at 594,

Exampie Z:

In a'cose concerning the meaning of the phrase ‘“‘a group of companies’” as defined in s 191(3) of the
Inccine Tax Act 1976 (now s IC 6), the Court of Appeal held that the arguments advanced by the
Commissioner did not provide a sufficient basis for departing from the plain meaning of the words. After
reviewing the principles of statutory interpretation, the Court of Appeal found it fundamental to all statutory
interpretation that words be given their ordinary meaning. Where words can have more than one meaning
and the object of the legislation is clear, then the words must be given ‘‘such fair, large and liberal
construction’” as will best ensure the attainment of the object of the Act. Where the words are unclear, or are
reasonably capable of more than one meaning, the court prefers an interpretation that does not lead to
injustice or absurdity, and one that accords with the evident purpose. The true meaning must be consonant
with the words used, having regard to their context in the Act as a whole, and to the purpose of the
legislation to the extent that this is discernible. See C of IR v Alcan New Zealand Ltd (1994) 16 NZTC
11,175.

]

The Interpretation Act 1999 confirms the modern purposive approach to statutory
interpretation adopted by the courts. Section 5 states that:

B the meaning of an enactment must be ascertained from its text and in light of its purpose

B the matters that may be considered in ascertaining the meaning of an enactment include
the indications provided in the enactment, and

B examples of those indications are preambles, the analysis. a table of contents, headings
to Parts and sections, marginal notes. diagrams, graphics, examples and explanatory
material, and the organisation and format of the enactment.

In addition, s AA 2 of the Income Tax Act 2007 provides guidance on the use of the diagrams,
flowcharts, readers’ notes and list of defined terms when interpreting the provisions of the
Income Tax Act.

The Supreme Court of New Zealand confirmed the purposive approach to interpretation of tax
legislation in Ben Nevis Forestry Ventures Ltd v C of IR; Accent Management Ltd v C of IR
(2009) 24 NZTC 23,188, In the same case the Court also introduced the idea of interpreting a
tax provision in light of Parliamentary contemplation and the policy behind the provision
when it was enacted. It is up to the courts to apply a principled approach which gives effect to
icd statutory language when confronted with conflicting provisions. See [102] and [103] of the
Jjudgment,
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The Supreme Court in Penny and Hooper v C of IR (2011) NZTC 920-073 has firmly
entrenched the ““parliamentary contemplation™ test in New Zealand tax law and the
judiciary’s approach to tax avoidance analysis. See [47] of the judgment.

See 933-105 for a discussion of interpretation of tax legislation in regard to tax avoidance.
ACC and tax legislation compared

The High Court has held that accident compensation legislation should be interpreted
differently from tax statutes. After considering analogies with cases decided under comparable
definitions in income tax legislation, the Court found that tax statutes are concerned with
taking money from citizens, whereas the accident compensation legislation was concerned
with compensating people. See Accident Rehabilitation and Compensation Insurance
Corporation v Lewis (1994) 16 NZTC 11,234,

91-070 Case law

The interpretation of any Act of Parliament often gives risc to a dispute. A dispute regarding
the operation of tax law is resolved through the statutory challenge procedures set out in the
Tax Administration Act 1994. See Chapter 4. A large number of tax cascs have been decided
over the years. Those cases give a good indication of how a section applies in relation to a
particular problem. For example, there are many cases on the general permission and general
limitations sections found in ss DA 1-DA 3 of the Income Tax Act 2007 and the general anti-
avoidance sections. Even though it is hoped that the interpretation of tax legislation has been
simplified through the rewriting of the Income Tax Act, case law remains an essential tool to
its interpretation. In fact, ss BD 3(3) and BD 4(3) specifically require persons to have regard
to case law when determining the time income is derived or when expenditure or loss is
incurred.

PERSONS LIABLE FOR INCOME TAX
1-080 Tax year

Income tax is imposed on the taxable income of a taxpayer for each tax ycar. A tax year rutz
from 1 April to the following 31 March. The tax years are numbered according to the year: in
which that 31 March falls. For example, the 2013/14 tax year is the tax year ending on 31
March 2014. Although the tax year is from 1 April to 31 March, some taxpayers whe have an
accounting balance date other than 31 March may treat the year ending on theirhalance date
as their tax year for the purpose of determining their business income. This periaa is referred
to as an income year: see 92-055.

[1T07 ss BD 3(3), BD 4(3) 1

[IT07 s YA 1 (“income year”, “tax year) |

91-090 Imposition of income tax [IT07 s BB 1]

Section BB 1 is the charging provision that imposes income tax on a person’s taxable income.
This taxable income for any tax year is determined by offsetting any available net losses
against the person’s net income. A person’s net income is determined by reference to annual
gross income less annual total deduction. Tn other words, individual sources of income can
only be identified at the gross level of the tax calculation. See §2-105. The way in which s BB
1 applies may be illustrated by reference to a person who derived income from two sources:
salary and New Zealand superannuation.

Example:

A persan took the view that tax at the appropriate rate should be imposed on ¢ach item of income separately.
This method produced a lower lax burden than if the tax payable had been calculated on the sum total of all
items of income. The Taxation Review Authority rejected the person’s method. Income tax is imposed on
the year’s income as an accumulated sum and not on each item of income separately. See Case D45 (1980)
4 NZTC 60,763.
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See also Tax Information Bulletin 489-115 Vol 8, No 9, November 1996 at 27. However,
certain categories of income, called schedular income, are subject to separate income tax
calculations to ensure conformity with the gross/global concept underlying the legislation. See
§2-105.

91-100 Who pays tax?

Every person is liable for income tax. A “*person’” is defined in the Interpretation Act 1999 to
include a corporation sole, a body corporate, and an unincorporated body. The term
“taxpayer’’ is used to mean a ‘‘person’’ who is, or may be, liable to perform or comply with
an obligation imposed by the Income Tax Act 2007. Consequently, an individual (ie a natural
person), a company (including any body corporate, not only those incorporated under the
Companies Act [993), a local or public authority and a trust (the actual liability being
imposed on the trustee or trustees) are all taxpayers, liable to pay income tax on income
derived by them. See Guy v C of IR (2003) 21 NZTC 18,269 and Keighley v C of IR (2004) 21
NZTC [8.461.

In C of IR v Rupe (2003) 21 NZTC 18,129, the District Court rejected the taxpayer’s argument
that he was not subject to New Zealand tax by virtue of the Treaty of Waitangi, the New
Zealand Bill of Pights and his status as a Christian. This decision was affirmed by the High
Court in Rupev C of IR (2004) 21 NZTC 18,519.

[1TO7 ss BB 2, YA 1 (“taxpayer”); INT s 30 ]

91-110 (Ve source doctrine [1T07sYD 4]

A Newvs Zealand resident (see §1-120) is liable for tax on all assessable income, whether
derivecd irom New Zealand or overseas. A non-resident is liable for New Zealand income tax
saly on income that is derived from New Zealand. The effect of these two qualifications is
that only New Zealand residents and New Zealand-sourced income are liable for New Zealand
income tax. For this reason, there is a carefully drafted and complex definition of ““New
Zealand’” for tax purposes. The effect of the extended definition is to enlarge New Zealand’s
tax jurisdiction to cover many of the mineral exploration activities carried out off the New
Zealand coast. See 15-139 and 5-144.

91-120 Residence — Individual [IT07 YD 1]

In New Zealand, a person’s liability to income tax depends on the person’s residence status.
The concept of residence for tax purposes is based mainly on the “‘permanent place of abode™
test or on a quantitative test. Whether a taxpayer is a New Zealand resident is important for a
number of tax-related matters, including:

W the international tax regime
dividend imputation
non-resident withholding tax
foreign superannuation schemes

double tax treaties

tax rates, and
B foreign losses.
Individuals
The rules for determining an individual’s residence for tax purposes are:

B The permanent place of abode test: a person is deemed to be a New Zealand resident if
that person has a permanent place of abode here, whether or not that person also has a
permanent place of abode overseas.
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A

| |
(TTTTTTT T T T T T e T e n v n v mrmenmrormeonn e




18 New Zealand Master Tax Guide

B The government service rule: any person who is personally absent from New Zealand in
the service of the New Zcaland Government in any capacity is deemed to be resident in
New Zealand during that absence.

Example:

A public servant continues to be liable to New Zealand income tax on any salary paid to him or her
while posted overseas. Similarly, any interest or dividends received by a public servant is subject to tax
in the usual manner.

Although these people are liable to New Zealand tax as well as overseas tax, New
Zealand gives credit for the overseas tax against the New Zealand tax. This does not
apply if the relevant double tax agreement provides otherwise,

B The 183-day test: a person who is present in New Zealand for more than 183 days in
aggregate in any 12-month period is deemed to be a resident from the first day of
presence. (This will be the case even if the person concerned does not have a permanent
place of abode in New Zealand.)

B The 325-day test: to cease New Zealand residency, a person must be absent from New
Zealand for a period or periods exceeding in aggregate 325 days in any 12-month
period. Non-residence commences from the first day of absence.

Note that from 30 June 2014, the retrospective application of the day count rules no longer
applies for GST purposes. To be resident, a person must be present in New Zealand for more
than 183 days in total, over a 12-month period. For GST purposes, the person will be treated
as being tax resident from the first day after the 183-day period has been exceeded. Similarly,
to be considered non-resident, a person must be outside New Zealand for more than 325 days
in a 12-month period and, for GST purposes, the resident will be regarded as non-resident
from the first day after the 325-day period has been exceeded.

The permanent place of abode test takes precedence over all the other provisions.
Consequently, an individual whose permanent place of abode is in New Zealand remains a tax
resident despite an absence from New Zealand of more than 325 days in a 12-month period.
Equally, a person who is present in New Zealand for less than 183 days in a 12-month period
is still resident if they have a permanent place of abode here.

P> Note: The Taxation (Annual Rates for 2017-18, Employment and Investment Income, and
Remedial Matters) Bill, introduced into Parliament on 6 April 2017, proposes an arnendment
to the residence rules in s YD 1 to clarify that the natural person residency test will continue to
apply to trustees following the introduction of a new provision relating to truste: capacity (see
925-010). The amendment is intended to apply from the date of enactment of the Bill,

Permanent place of abode

The concept of ““permanent place of abode’ for the purposes of s YD 1 is not defined in the
Income Tax Act 2007 (the Act). The Act does, however, envisage the possibility of an
individual having a permanent place of abode in more than one country, as s YD 1 requires
the person to have a permanent place of abode in New Zealand, “‘even if they also have a
permanent place of abode elsewhere™ .

Background to current position

In March 2014, the Commissioner released an interprctation statement, IS 14/01: “‘Tax
Residence’’, explaining the residence rules (see Tux Information Bulletin 9263-103 Vol 26,
No 3, April 2014, p 6). IS 14/01 replaced ecarlier items on tax residence and applied from 1
April 2014, An accompanying statement set out the Commissioner’s transitional operational
position for situations where a taxpayer’s residence status may have changed under 1S 14/01
from that under previous statements by the Commissioner (see Tax Information Bulletin
91263-102 Vol 26, No 3, April 2014, p 3).
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However, the validity of the Commissioner’s approach in IS 14/01 was cast into doubt
following the Court of Appeal decision in C of {R v Diamond (2015) 27 NZTC 922-035,
discussed below. As a conscquence of the court’s decision, the Commissioner released a
further interpretation statement, 1S 16/03, which updated and replaced IS 14/01. This
statement is also discussed below.

Diamond decision

In Case 10/2013 (2013) 26 NZTC 92-009, the Taxation Review Authority (TRA) held that a
taxpayer who had a rental property available to him was resident in New Zealand, even
though he had never lived in the property. The decision was successfully appealed by the
taxpayer in Diamond v C of IR (2014) 26 NZTC 921-093. The Commissioner then appealed to
the Court of Appeal in C of IR v Diamond (2015) 27 NZTC §22-035. The Court of Appeal
dismissed the Commissioner’s appeal and upheld Clifford J's conclusion in the High Court
that the mere fact that an individual has a dwelling available to him or her in New Zealand
will not, by itself, mean the person has a permanent place of abode in New Zealand and is
resident in New Zealand for tax purposes. The Couwrt of Appeal’s judgment restricts the
application of former TRA case law on the residence of individuals and provides guidance on
how the statutory residence test is to be applied.

The Court held:

B The rejeent property (the Waikato Esplanade property) had never been Mr Diamond’s
hom= 2nd it was never intended by him to be his home. He had never lived in that
piunerty and had only ever used it as an investment. A place in which Mr Diamond had
t=ver lived could not constitute a dwelling with which he had enduring and permanent
ues.

4 Although Mr Diamond had other ongoing personal connections with New Zealand, the
only address advanced by the Commissioner as a permanent place of abode for Mr
Diamond was the Waikato Esplanade property. These connections must be focused on
the alleged permanent place of abode to have significance for s OE 1 (now s YD 1 of the
Act). If that property did not carry any of the characteristics of a permanent place of
abode, other connections would not alter that conclusion.

B The TRA’s decision in Case Q35 was not authority for the Commissioner’s proposition
that the mere availability of a dwelling was sufficient to ground an assessment of factual
connections to the property, even if it had not been used by the taxpayer as a dwelling
previously.

Statutory interpretation

B The plain meaning of the words “*permanent place of abode in New Zealand™’, coupled
with the statutory context, demonstrated that the phrase meant something more than
mere availability of a place to stay and implied actual usage of the property by the
taxpayer for residential purposes.

B The consequence of having tax residence in New Zealand was that all the taxpayer’s
worldwide income was taxable in New Zealand, subject to any applicable double
taxation arrangements. This could result in serious implications for the taxpayer and
suggested that an interpretation beyond the ordinary and natural meaning of the term
“‘permanent place of abode’” ought not to be adopted unless plainly indicated by the
statutory language or the context.

Correct interpretation of s OF 1 (now s YD 1)
B Whether an individual has a permanent place of abode is a question of fact.

B What is required is an overall assessment as to whether the taxpayer has a permanent
place of abode in New Zealand. This will be highly contextual and will naturally tum on
the circumstances of each case.
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¢ of an arrangement is very broad. It encompasses an agreement, contract, plan, or
anding, whether it is enforceable or not, including all steps and transactions by which it
- 5effect. However, there are limits to the b.readth of the concept. For example, not
d prediction of probable future conduct is an arrangement in the form of an
ding. For there to be an understanding, there must be a statement of intent that is
cal and unqualified. See GPO Holdings Ltd v C of IR (1996) 17 NZTC 12.429.

g the generality of the definition, the concept of a financial arrangement

W all parties enter into the financial arrangement after 19 May 1999, under g b;
contract entered into before 20 May 1999, or '

B all its partics enter into the financial arrangement after 19 May 1999, under g i
contract entered into before 20 May 1999 and the financial arrangement is trap
under a relationship agreement after 19 May 1999, Jimitin

If the financial arrangements rules do not apply, the financial arrangement continy

subject to the old financial arrangements rules in ss EZ 33-EZ 52. bt, including a debt that arises by law

If the old financial arrangements rules apply, a person can clect to apply the fingp e nt

i : L ; C debt instrume

arrangements rules by calculating a transitional adjustment under s EZ 51. 5 \ bsolut
deferral of the payment of some or all of the consideration for an absolute
ignment of some or all of a person’s rights under another financial arrangement or

der an excepted financial arrangement, and

A person who is a party to a financial arrangement that is subject to the financial arrangg,

rules must calculate and allocate income or expenditure under the arrangement for an j

year under those rules. e ; :

¢ the deferral of the payment of some or all of t_he coqmd_eratlon for a legal defeasanpe
eleasing a person from some or all of their obligations under another financial

~ arrangement ar under an excepted financial arrangement.

76-030 Exclusions from financial arrangements rules
The financial arrangements rules do not apply to:

[ITO7 ss Fw 9

ancial ziinngement also includes an excepted financial arrangement (see §6-065) that
1o have that classification. An excepted financial arrangement can cease to be so

B the calculation of non-resident passive income (other than non-resident fin Jassifize wnere:
arrangement income or income derived under a notional loan under s FG 3), and

Thus, the financial arrangements rules do not apply to some interest regimes, $

calculation of resident passive income and non-tesident passive income, ensuring i 00

under both regimes is ascertained on a cash basis rather than an accrual basis. Note thai, ) N ) ) .

cffect from 30 March 2017, there are exceptions for non-resident financial arr e - O an agreement for the sale and purchase of property or services or a specified option

income and for a notional loan to the New Zealand branch of a foreign bank (sce §26-44 ~ that must be settled within 365 days and is for a value that is less than $1m for real
i property or $400,000 for other property or services

B the calculation of resident passive income

2 oxcepted financial arrangement is one of the following kinds that the person stops

B use of money interest paid to or by the Commissioner. g for a private or domestic purpose:

a cash basis person who is a borrower under a foreign currency loan

O an option to acquire or dispose of property that is not a financial arrangement

The financial arrangements rules generally apply to a non-resident only to the exweat
non-resident is a party to a financial arrangement for a business carried on by th= non

through a fixed establishment in New Zealand. Effectively, this means that tae rules appl
non-resident who operates a branch business in New Zealand and who barrows or i
financial arrangements for that business. Under the controlled fureign company
outlined in 926-038, the financial arrangements rules would heve application
shareholder of a non-resident company.

- excepted financial arrangement is one of the following kind that the person elects to
as a financial arrangement and the expenditure under the agreements satisfies the
eral permission and is not denied by a general limitation as a deduction of the

‘an agreement for the sale and purchase of property or services if prepayments under

. . all such agreements do not exceed $50.000
The financial arrangements rules may also apply to a non-resident trustee of a non-com !

trust. This cxtension of the financial arrangements rules envisages a trust with a
resident in New Zealand, which derives foreign-sourced income from investments 1
the non-resident trustee. The extension ensures that the settlor’s tax liability is calcul:
trustee income was subject to New Zealand tax rules.

' ashori-term agreement for the sale and purchase of property or services
a short-term option
O travellers’ cheques

16-045 Financial arrangements
defined [1T07 ss ED 4, EW 3, EW 4, EW 7, EW 8, YA 1 (“arrang

‘O a variable principal debt instrument if the value of all such instruments do not
- exceed $50,000

excepted financial arrangement is an interest-free loan in New Zealand currency,

A financial arrangement is an arrangement under which a person roceives mor [
able on demand, that the person elects to treat as a financial arrangement.

consideration for that person, or another person, providing money to any person:

st category, the excepted financial arrangement becomes a financial arrangement on
 which the person stops using it for a private or domestic purposc. Upon becoming a
arrangement, a spreading method must be applied and a base price adjustment
upen disposal or maturity of the financial arrangement.

B gt a future time, or

B on the occurrence or non-occurrence of a future cvent, irrespective of whether
occurs because notice is, or is not, given.

16-030 16-045
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No guidance is given for determining when the cxcepted financial arrangement ceases o %
uscd for a private or domestic purpose. This is a question of fact.

Example 1:
Mr KP is a motor vehicle dealer who raises a USD loan to purchase a Humvee vehicle and uses it for Privae

motoring. Six months later, Mr KP decides to sell the vehicle through his business. The USD loan becﬂmm
a financial arrangement probably at the point at which Mr KP starts to display the vehicle for sale.

The second category is provided for in s EW 8(1)(a). That section was amended in 2013, With
effect from 27 September 2012, to apply only to a person carrying on a business of acquiry
short-term agreements for sale and purchase to collect amounts owing at the time of
acquisition. The person could then choose to treat all such acquired agrecments as financiy|
arrangements. However, the amendment was later repealed in 2014 and the original Provision
was restored. An additional amendment added the requirement for the expenditure to safjg
the general permission and not be denied a deduction by a general limitation, with effect frop
17 July 2013. A savings provision preserves an election made under s EW 8 as amended iy
2013, provided a tax position was taken in a return received by the Commissioner, or 4
determination or binding ruling made by the Commissioner, before 14 April 2014 and the
person chose to continue to take that tax position after that date.

Note, however, that at the time s EW 8 was amended in 2013, an additional amendmes
inserted s ED 4 and that section remains. That section provides that when a taxpayer has one
of the five excepted financial arrangements listed above that is denominated in a foreig
currency, they may choose te value any debts outstanding under the excepted financiy|
arrangement at the same spot exchange rate they use in preparing financial statements, This
rule is optional, but once a taxpayer clects into the rule for an excepted financial arrangement,
they must continue to apply the rule to all of their excepted financial arrangements that are of
the same type. A taxpayer’s decision to elect into the rule will be reflected in the tax position
they take in their return of income for the year. No prior notice of election is required.

An election under s EW 8 is made by preparing the tax return for the year of clection on 0
basis that the excepted financial arrangements are financial arrangements. That invaives the
application of a spreading mcthod to the financial arrangements. A category-iyy-category
approach may be adopted or a class approach for short-term agreements. The eleation does not
need to be made for all categories or classes that are potentially subject to an election.

An election may be revoked. The revocation is achieved by giving the Cutnmissioner notiee
of the revocation within the time allowed for the filing of the tax refér for the year in which
the notice of revocation is given. The revocation applies prospectivaly, extending to excepted
financial arrangements entered into after the year of election. Financial arrangement treatment
would continue to apply to those financial arrangements held at the end of the year of
revocation, until such time as they are sold or they mature.

Consideration

The definition of a financial arrangement refers to a receipt of money *‘in consideration for”
money to be provided in the future. The notion of consideration for these purposes is not
defined. Some reference can be made to the general principles on the meaning of the coneept

Consideration is a feature of every contract. To be a contract, the agreement in question must
be supported by consideration. Under the law of contract, consideration, as traditionally
conceived, involves either some detriment to the promisee or some benefit to the promisor. Al
alternative definition adopted by the House of Lords is that consideration is the price for
which the promise of the other is bought. See Dunlop v Selfridge [1915] AC 847,

16-045
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ropositions were outlined by the High Court in Cooper v C of IR (199_5') 17 NZTC
This case concerned the construction of a loan agreement that provided that the
s would be discharged from all liabilities under the loan, if the lender became
In due coursc, the lender became insolvent and was wound up. The Court held that
s had been discharged from making all remaining loan payments without

sideration. The Court made no reference to the alternative possibility that consideration
coﬁ been provided when the loan was entered into. At that time, the lender agreed to discharge
9 porrowers upon the lender’s insolvency, and it was not explained why it was necessary
t:zt the borrowers should give additional consideration to obtain the discharge when
:nsolveﬂcy eventuated.

These P
12.216.
porrower
insolvent.
the borrower

element of reciprocity in the concept of consideration. No such element was found
to be present for GST purposes where a corporate body for a time share resort mere!y
collected contributions from its members and passed them on. Sec Taupo fka Nui Body
Corporare v Cof IR (1997) I8 NZTC 13,147.

There is an

It is not every benefit or advantage that accompanies or fol]olws a digposition that can be
regarded as consideration. There must be an element of bargain that ties the benefit to the
disposition. The benefit must be given in return for the disposition and be enforceable by the
disponor. See tht aiit duty case of Baigent v C of IR (1979) 4 NZTC 61,628 (CA).

The concejit o consideration for stamp duty purposes was held, in one case, to be what the
vendor of an asset receives to transfer the asset to the purchaser. This was in the context of a
case (e concerned the dutiable value of an agreement for the sale and purchase _of_ shares, the
ayrecuient also providing that the target company would pay a pre-scttlement dividend to its
Jaicholder as vendor. A majority of the High Court of Australia held that the amount of the
dividend should be taken into account in computing the consideration. Receipt of the dividend
was part of the payments that induced the vendor to transfer the shares it held in the target
company. The minority of the Court thought that the consideration for the dividend was
provided upon the original subscription for sharc capital in the target company. th_n the
shares were subscribed for, the subscription was in consideration of the company’s promise to
apply its assets in various ways, such as by paying dividends. See Chief Commr of State
Revenue (NSW) v Dick Smith Electronics Holdings Pty Ltd 2005 ATC 4052.

The Commissioner discussed the concept of consideration in the course of addressing the
question of whether school fees and activity fees paid to a state school attract GST. See BR
Pub 14/06, Tax Information Bulletin 9269-102, 9269-103 Vol 26, No 9, October 2014 at 3.

What is not a financial arrangement
Under s EW 4, some transactions are not a financial arrangement.

An absolute assignment of some or all of a person’s rights under a financial arrangement or
excepted financial arrangement is not a financial arrangement. This is provided that there is no
deferral of payment of any of the consideration for the assignment.

A legal defeasance that releases a person from some or all obligations under a financial
arrangement or an excepted financial arrangement is not a financial arrangement. This is
provided that there is no deferral of payment of any of the consideration for the defeasance.
The notion of a legal defeasance encompasses the release from the primary obligation owed
under a financial arrangement that is formally acknowledged or established by legal judgment.

These exclusions may be regarded as confirmatory in nature, because the absence of deferral
indicates that the assignment or defeasance would not have been within the scope of the
definition of a financial arrangement.

16-045
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Farm-out arrangement

A farm-out arrangement is an excepted financial arrangement. A farm-out arrangement is gpq
that involves the provision of services or finance for petroleum or mineral exploratigy
activities in return for a share in the activity or any success generated from the project.

Group investment fund interest
An interest in a group investment fund is an excepted financial arrangement.

A group investment fund is a fund established under the Public Trust Act 2001, the Trustee
Companies Act 1967 or the Public Trust Office Act 1957. A group investment fund is treafeq
as an equity investment arrangement for income tax purposes. It is appropriate that the
financial arrangements rules do not apply.

Hire purchase of livestock or bloodstock

A hire purchase agreement for livestock or bloodstock is an excepted financial arrangement,
For this purpose, a hire purchase agreement is one of the following:

B an agreement for the hire of goods, with an option to purchase

m an agreement for the purchasc of goods by instalment payments where possession is
given before the purchase price is paid in full

® an agreement to scll goods at retail under which property in the goods passes to the
buyer subject to a security granted by the buyer for payment of the price, and

B 2 sale and loan agreement, where a loan has been advanced to enable the purchase of
goods at retail and security over the goods is given.

There arc a number of exclusions. An agreement that was not made at retail is not a hiw
purchase agreement; similarly, an agreement that provides for title to pass at the time it .=
made or before or upon delivery of the goods. However, if the agreement is one of the first
two kinds of agreement listed above, it continues to be classified as a hirc purchase
agreement,

A lay-by sale is not a hire purchase agreement. A feature of a lay-by sale agrecment is that the

buyer does not receive possession or title to the goods until the price has been paid in full
There is a specific regime relating to the taxation of hire purchase agreements. See furtherat
916-740.

Insurance contract

An insurance contract is an excepted financial arrangement to the extent to which it is not life
financial reinsurance.

An insurance contract can include a cover note and the renewal of an insurance contract. The
courts have noted that the aim of insurance is to shift risk from one person (the insured) @
another (the insurer). There must be an clement of uncertainty as to the risk, which mayor
may not happen, or an event that is certain to happen but at a time that cannot be predicied
and the insured must have an insurable interest in the subject matter. In common with &y
contract, cach party must provide consideration, which, in this instance, will usually bed
premium taken in the form of money. The consideration supplied by the insurer is the promisé
to provide a benefit in exchange for the premium. The insured must have a legal right toll
benefit where the claim falls within the terms of the agreement, and the benefit mmust i
some value. See C of IR v Motorcorp Holdings Ltd (2005) 22 NZTC 19,126 (CA).
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In Sovereigh Assurance C_ampany Ltd v C of IR (2012) 25 NZTC 920-138, the High Court
considered whether commission arrangements under reinsurance contracts were a contract of
insurance and therefore an excepted financial arrangement and concluded they were not. The
Court held th_at a payment or p_a_yments in the nature of a premium was a necessary element of
a contract of insurancc. In addition, the commission arrangements lacked other usual attributes
of a contract of insurance and, as a matter of commercial reality. there was no significant
transfer of risk to the reinsurers,

Lease that is not a finance lease
A lease that is not a finance lease is an excepted financial arrangement.

For the financial arrangements rules, a lease is generally:

m an agreement under which a lessor transfers to a lessee a personal property lease asset in
consideration for a personal property lease payment

a sublease
a licence to use intangible property
a hire or bailinent

two er mcre consecutive or successive leases treated by the Commissioner as one lease

an crrangement of the above kinds relating to real property, livestock or bloedstock, or

fom 1 April 2015, an occupation right agreement as defined in the Retirement Villages
Act 2003.

The notion of what constitutes a lease does not include a hire purchase agreement or an
assignment of a hire purchase agreement.

A personal property lease asset is personal property that is subject to a lease, while a personal
property lease payment is consideration in money or money’s worth for such an asset.
For a discussion of finance leases, see §6-700.

Loan in New Zealand currency

An excepted financial arrangement for a lender is a loan made in New Zealand currency that
is interest free and repayable on demand. Note, however, that a person may elect to treat this
excepted financial arrangement as a financial arrangement under s EW 8 (see 6-045).

A loan of this kind is relatively common in estate-planning arrangements and similar family
dealings. In the absence of interest payable to the lender, there would appear to be little merit
in including loans of this kind within the scope of the financial arrangements rules. For the
borrower, the loan is subject to the financial arrangements rules, possibly to monitor whether
any release of the debt occurs to give rise to income under a base price adjustment calculation.

Partnership or joint venture

An excepted financial arrangement includes an interest in a partnership or a joint venture.
Look-through interest for look-through company

A look-through interest for a look-through company is an excepted financial arrangement.
Share-lending arrangement

An excepted financial arrangement includes a share-lending arrangement.

This is to ensure th
the

i at the financial arrangements rules do not subject to tax any movement in
ct value of the shares over the term of a “‘qualifying’” share-lending arrangement.
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The financial arrangements rules contain a specific provision effectively decming the
ownership of shares under a share-lending arrangement to have always remained with the
share supplier for the purposcs of the financial arrangements rules. See s EW 52, Fop .

discussion of the tax treatment of distributions under a share-lending arrangement, geq
17-116.

Share or an option over shares

An excepted financial arrangement includes a sharc or an option to acquire or dispose of
shares. '

This does not apply if the shares in question are withdrawable shares. Essentially, i
withdrawable share is one issued by a building society specifying at the outset the rafe of
dividend payable on the share. However, if the share was acquired, or the option entered ingg
before 19 May 1999, there may be an exclusion under the old financial arrangements rules.

The notion of what is a share for tax purposes is outlined in §16-555. The concep
encompasses:

B any interest in the capital of a company
a profit-related (floating rate) debenture (s FA 2)
a stapled debt security to which s FA 2B(2) applics

a unit in a unit trust

an investor’s interest in a group investment fund where:
O the fund is not a designated group investment fund
O the interest does not result from an investment from a designated source, and

O the interest results from an investment made after 22 June 1983.

Prior to 1 April 2015, a debenture in substitution for shares under s FA 2 was also treated a. a
share. However, from 1 April 2015, a substituting debenture is debt for tax purposes. Ary
income derived or expenditure incurred under such a debenture is therefore taken intc acount
under the financial arrangements rules from that date. A transitional provision (3 3Z 77)
applics for substituting debentures already in existence. See §16-555.

Specified preference share

A specified preference share is an excepted financial arrangement. This was a special kind of
share that was issued under a contract entered into before 23 October 80, They were treated
as debt for tax purposes.

Superannuation
A membership of a superannuation scheme is generally an excepted financial arrangement.

A superannuation scheme is a trust cstablished mainly for the purposes of providing
retirement benefits to natural persons or paying benefits to superannuation funds.

Warranty
A warranty for goods or services is an excepted financial arrangement.
The Court of Appeal held that a warranty and a sale and purchase agreement for a motor caf

were one financial arrangement that constituted an excepted financial arrangement. See Cof

IR v Mitsubishi Motors New Zealand Ltd (1994) 16 NZTC 11,099 (CA). This category.
presumably to avoid doubt, prevents the warranty provisions of a contract, or the statutory
warrantics incorporated in the contract, from becoming a financial arrangement in their oW
right.

96-065
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Transitional residents

A excepted financial arrangement includes an arrangement of a transitional resident,
" ?ded the other parties to the arrangement are non-residents and the arrangement is not for
I'IO‘;JIUI‘POS% of a business carried on in New Zealand by a party to the arrangement.

the

Loanina foreign currency for a private or domestic purpose

A loa
financial arrang

courts have said that an outgoing is of a private nature if it is exclusively referable to
Fhfn as an individual member of society and that domestic expenses are those relating to the
l.:;usgho]d or family unit. See Hunter v C of IR (1990) 12 NZTC 7,169 (CA).

The loan will change its classification to a financial arrangement if the loan ceases to be used
for a private or domestic purpose (see §6-045).

n in a foreign currency that is used for a private or domestic purpose, is an excepted
ement for a borrower who is a cash basis person.

It is possible that a foreign currency loan raised for an income-proglucing purpose may start to
be used for a private or domestic purpose. In that event, a base price adjustment is calculated
immediately before the loan becomes an excepted financial arrangement.

Option over property for private or domestic purpose

An optinn to/acquire or dispose of property, where the person becomes a party to the option
for a nrivate or domestic purpose, is an e_xccpted financial arrangement. However,_ if the
Sropetty [ question is an interest in a financial arrangement, the option cannot be classified as
ar ~xcepted financial arrangement.

In the event that the option is no longer for a private or domestic purpose, the option ceases to
be an excepted financial arrangement and becomes a financial arrangement (see 6-045). The
converse situation of an option granted for an income-producing purpose that begins to be
used for a private or domestic purpose requires a base price adjustment calculation when the
option becomes an excepted financial arrangement.

Private or domestic agreement for the sale and purchase of property or services

An agreement for the sale and purchase of property or scrvices or a specified option is an
excepted financial arrangement if all of the following apply:

B the agreement is entered into by the person, or the option was granted to or by the
person for a private or domestic purpose

B the subject matter of the agreement or the option is for a purchase price that is less than:
0 §1.000,000 for real property
O $400.000 for other property, or
0 $400,000 for services, and

B settlement of the property or performance of the services is required no later than 365
days:

O after the date of the agreement, in the case of an agreement for property or services,
or

O after the date of the specified option, should an agreement result from exercise of
the option.

16-065
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A specified option is an option to acquire or dispose of property or services, and includes gy
agreement for sale and purchase entered into upon exercise of the option. The notiop of

property includes all forms of property, with the exception of a financial arrangement ang
foreign exchange.

This category of excepted financial arrangement ceases to have that status if the agreement for
the sale and purchase of property or services stops being used for a private or domestjc
purpose (sce 6-045). A basc price adjustment calculation may be required in the converss

situation of an agreement originally for an income-producing purpose that starts to be used for
a private or domestic purpose.

Agreement for the sale and purchase of property or services

An agreement for the sale and purchase of property or services is an excepted financiy|
arrangement if all sales or purchases are prepaid and the total value of such prepayments
under all such agreements throughout the income year does not exceed $50,000. No guidance
is given on what constitutes prepayments. Under a contract of general insurance, for example,
the year’s premium is usually paid at the beginning of the year of insurance. Usual terms of
trade of that kind are not readily regarded as giving rise to a prepayment.

This category of excepted financial arrangement does not apply if the person elects to treat the
agrecments as financial arrangements under s EW 8.

Short-term agreement for the sale and purchase of property or services

An excepted financial arrangement includes a short-term agreement for sale and purchase,
The requirements for classification as a short-term agreement for sale and purchase are that

the agreement is for the sale and purchase of property or services and provides for one of the
following alternatives:

B seltlement must take place or the services must be performed within 93 days of the dae
of the agreement

B if the date of the agreement is unknown, settlement must take place or th= et vices must
be performed within 93 days of the earlier of:

O the date of first payment by the buyer, and

O the date on which the first right in the property is transferred or the services are
performed, or

B settlement must take place or the services must be performed within 93 days of an
invoice date if the agreement is continuous and the seller renders periodic invoices.

This category of excepted financial arrangement can be cxpected to be applicable to business-
to-business dealings. The usual terms of trade for such sales is that payment by the buyer is

due no later than the 20th of the month following the month of sale. That timetable is well
within the 93-day limit.

A short-term agreement for sale and purchase will niot be an cxcepted financial arrangement if

the person elects to treat all such agreements as financial arrangements under s EW 8. See
further at §6-045,
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ghort-term option _ o

cepted financial arrangement includes a short-term option. A short-term option is. ar}
A“t-gi to acquire or dispose of property or services if one of the following alternatives applies:
opti

g settlement must take place or the services must be performed within 93 days of the date
of the option agreement, or

@ if the date of the option agreement is unknown, settlement must take place or the
services must be performed within 93 days of the earlicr of:

0 the date of first payment by the buyer, and

O the date on which the first right in the property is transferred or the services are
performed. -
A party to a short-term option may elect to treat the agreement as a financial arrangement
under s EW 8. See further at 6-045.

Travellers’ cheques
Travellers” cheques arc an excepted financial arrangement. A person may elect to treat the
travellers’ cheques as a financial arrangement under s EW 8. See further at §6-045.

Variable priiicipal debt instrument

An excepted’ financial arrangement includes a variable principal debt mstgument if al(i
instrunen’s of that kind held by the person at all times during the income year Oant excee
850 30U, A variable principal debt instrument is one that contemplates further a va‘rjlccs on
demand or on call. It is also an instrument that contemplates that foreign currency a lvan?efa
must be repaid on demand. A bank overdraft is perhaps the most common example of a
variable principal debt instrument.

A person may elect that a variable principal debt instrument be classified as a financial
arrangement under s EW 8. See further at 6-045.

16-075 Relationship between a financial arrangement and an
excepted financial arrangement

It is particularly commeon for a transaction, upon closer examination, to involve a number of
associated transactions. A purchase of consumer goods by electronic funds transfer or by
credit card. for example, may result in an agreement between the merchant and the consumer
and the finance institutions of the merchant and the consumer. A prollfefahon of transactions
from a purchase of goods or services may result in some that are financial arranggment’s arl;d
others that are excepted financial arrangements. Some guidance on their separation may be
desirable to ensure that different statutory regimes operate according to their tenor.

A first proposition is that an excepted financial arrangement can be part of a financial
arrangement. The kind of excepted financial arrangement determines the amounts taken into
account under the financial arrangements rules.

[ITO7 sEW 6]

Solely attributable amounts excluded

For certain categories of cxcepted financial arrangements that are a part of a financial
arrangement, any amount solely attributable to the excepted financial arrangement is not taklen
into account under the financial arrangements rules. The following excepted financial
arrangements fall within this exclusion:

B an annuity
B 3 bet
B an emissions unit

16-075
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B non-Kyoto greenhouse gas unit

B aresearch and development agreement

B an employment contract

m g farm-out arrangement

B 3 group investment fund interest

B a hire purchase agreement for livestock or bloodstock
B an insurance contract

B alease that is not a finance lease

B g New Zealand currency loan that is interest-free, repayable on demand for the lender
B an interest in a partnership or joint venture

B a look-through interest for a look-through company

B g share-lending arrangement

B 2 share or an option over shares

B aspecified preference share

B membership of a superannuation scheme, and

B a warranty.

Solely attributable amounts included

For other categorics of excepted financial arrangement that arc a part of a finarayl
arrangement, any amount solely attributable to the excepted financial arrangement 1s an
amount taken into account under the financial arrangements rules. The categories of excepted
financial arrangement that become subject to this treatment are:

B certain arrangements to which a transitional resident is a party

B a privatc or domestic purpose loan in a foreign currency for a boirower who is a cash
basis person

B an option over property for a private or domestic purpose

B 4 private or domestic agreement for the sale and purchase of property or services or
specified option

B an agreement for the sale and purchase of property or services where sales and
purchases prepaid

B a short-term agreement for the sale and purchase of property or services
B 3 short-term option

B travellers’ cheques, and

B a variable principal debt instrument.

76-075
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Reason for different treatments

The Commissioner explained the reason for the different treatment according to the kind of
excepted financial arrangements, stating that the solely attributable rule was amended so that
it does not apply to arrangements that arc excepted ﬁna_nma] arrangements for cmr_aphance cost
reasons only. In other wlords, these excepted ﬂ1_1ar_1(:1al arrangements are outside financial
arrangemerts rules on their own but, when used within a wider financial arrangement, they are
subject to the financial arrangements rules.

The Commissioner also stated that income or expenditure is solely attributable to an excepted
financial arrangement if it could have been expected to arise, or be incurred, without the
support of a wider financial arrangement.

The solely attributable phrase should not be interpreted strictly. A gain or loss remains solely
attributable to an excepted financial arrangement, even if a non-excepted financial
arrangement, such as a loan, is a necessary precondition for the gain or loss to be derived or
incurred. As an example, the Commissioner referred to the situation of a loan raised to
purchase shares. The share subscription and all benefits flowing from it, such as dividends, are
solely attributable to the shares as an excepted financial arrangement and so are not taken into
account under the financial arrangements rules. See Tax Information Bulletin 116-103 Vol
11. No 6, July 1999 at 10.

[t may nat aiways be easy to understand how an excepted financial arrangement is ““part of " a
finapcia! arrangement. The Commissioner appears to accept the example of where monies are
orit ‘o subscribe for shares. [t appears to be accepted that the entire transaction is one financial
ar,, ngement with the test of amounts solely attributable to an excepted financial arrangement
aoplied to exclude any dividends from being accounted for under the financial arrangements
rules. There is some scope to debate the cogency of this example. There is a basis for doubting
whether the transaction of loan and sharc acquisition form one financial arrangement despite
their close association. The two contracts may be freestanding without financial
interdependence.

It is probable that in some situations it may be necessary to draw a distinction between an
excepted financial arrangement that is “‘part of”> a financial arrangement and onc that is
“subject to’’ a financial arrangement. An cxample could be the sale of shares under an
agreement for sale and purchase that is not itself to be classified as an excepted financial
arrangement. It may be appropriate to regard the shares as subject to the agreement for sale
and purchase as a financial arrangement but not as part of that financial arrangement. That
view would be on the basis that the contract of shareholding continues between the issuing
company and its shareholder irrespective of any arrangements the shareholder may make for
disposal of that contract as a form of property.

Excepted financial arrangements that form part of a financial arrangement are discussed by P
Speakman in ‘“The FA rules: problems and practical issues’, CCH, New Zealand Tax
Planning Report, No 1, May 2007, p 1.

SPREADING METHODS

16-102 Spreading method required for financial

arrangements [1T07 ss EW 12, EW 13 ]

A party to a financial arrangement must use a spreading method to calculate income and
expenditure under the financial arrangement for each income year over the term of the
financial arrangement. This is unless the person is not required to apply a spreading method.

96-102
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A spreading method is not required to be applied:
B by a cash basis person, unless an election to the contrary is made

B by a trustee of a trust fund for personal injury compensation, if the trustee meets the
criteria for classification as a cash basis person

B in the income year in which a base price adjustment calculation is required upon
disposal or maturity of the financial arrangement.

[ITO7 ss EW 54-EW 63

96-120 Cash basis person

A cash basis person is not required to apply a spreading method to a financial arrangement,
unless an clection to do so is made. The absence of the spreading requirement applies to the
cash basis person as both a lender and a borrower. A cash basis person is still required to
undertake a base price adjustment when the financial arrangement matures or is disposed of,

Example:

Mr TP invests in a zero-coupon loan with a face value of $150,000, maturing in two years, for an outlay of
$120,000. Under the financial arrangements rules, the $30,000 return on the nvestment should be spread
over the two-year term of the loan. However, if Mr TP is a cash basis person, he will only return the income
when it is received upon repayment of the loan. The return is recognised upon caleulation of the base price
adjustment when the loan is repaid.

A cash basis adjustment may be required when a person becomes a cash basis person or
ceases to be one.

Required thresholds

A cash basis person is a person whose financial arrangements do not exceed preseribed values
set out in s EW 57(1)~(3). Any taxpayer can be a cash basis person, not just natural persons.

There are two aspects to the criteria for classification as a cash basis person. Firstly, ‘e
person must satisty one of the following prescribed values thresholds:

B income and expenditure under all financial arrangements for the income, year does not
exceed $100,000, or

B the value of all financial arrangements on every day of the incomc y=ar does not exceed
$1m, with that value being determined on the basis of:

O face value for a fixed principal financial arrangement
O the amount owing for a variable principal debt instrument, and

O the value determined under the old financial arrangements rules if they apply to the
financial arrangement.

These thresholds apply to all financial arrangements to which the person is a party duringt_hﬂ
income year. The financial arrangements will include any financial arrangements that ai®
subject to the old financial arrangements rules.

Secondly, in addition to satisfying one of the above prescribed values thresholds, there isd
deferral threshold requirement that the difference between the accrual and cash treatmens
cannot exceed $40,000 for the income year.

6-120
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FINANCIAL ARRANGEMENTS 55

The deferral th.rcshold requirement is determined by applying a formula to each of the
perSOI‘I’S financial arrangements. The total of the outcomes of the formula cannot exceed
$40,000. The formula is applied as follows:

(accrual income — cash basis income) + (cash basis expenditure — accrual expenditure)

where:

accrual income is the amount that would have been income if the person had chosen to
apply the yield to maturity method, the straight-line method or an approved method

cash basis income is the amount that would have been income determined on a cash
basis

cash basjs expenditure is the amount that would have been expenditure incurred on a
cash basis, and

accrual expenditure is the amount that would have been expenditure incurred if the
person had chosen to apply the yield to maturity method, the straight-line method or an
approved method.

The following supporting principles are applied when determining if both the prescribed
values thresholds and deferral threshold are met:

B whers-he trustee of a bare trust is party to a financial arrangement, the value of the
arrangzinent and any income or expenditure arising is attributed to the beneficiary of the
st to the extent of the beneficiary’s share in the beneficial interest of the arrangement

¥ where a person is a beneficiary of a trust, other than a bare trust, whose trustee is a party
toa ﬁnanqa[ arrangement, the value of the arrangement and any income that is trustee
or beneficiary income under the trust rules is excluded from the calculations, and

B where a person is party to a financial arrangement as a trustee, the following are
excluded from the calculations:

O the value of the arrangement, if it produces trustee or beneficiary income under the
trust rules

O income that is trustce or beneficiary income under the trust rules
O the value of the arrangement, if expenditure is incurred under it, and

O expenditure incurred under the arrangement,

A testamentary trustec will be a cash basis person if the deceased was a cash basis person and
the thresholds discussed above were met at the time of death. However, treatment of the
trustee as a cash basis person cannot extend beyond the period encompassing the year of death
and the following four income years (s EW 60). -

Tfi-]?- Commissioner may treat a person who would otherwise be a cash basis person for a class
of financial arrangements as not being a cash basis person if the class has been structured and
promoted to defer an income tax liability, or the parties to a financial arrangement are

associated and the person’s calculation of income and expenditure is different to the
associated party.

Election to apply a spreading method

thcigihﬁ?am person may elect to apply a spreading method to all financial arrangements to

-&djustmcitperr\?on ]15 a party (s EW 61). To make the election, the person calculates a cash basis
d ent. No election may be made for a financial arrangement that is i

price adjustment calculation. ¢ e et base

16-120
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The Commissioner will be able to grant an exem,
income payer would experience unreasonable co
the requirement to file digitally,
Commissioner must have regard to:

ption from electronic filing if the oy ]
mpliance costs or other hardship ag A Tegll
In considering whether to exercise her diSCreﬁ {
B the capability of the investment income payer
B the nature and availability of suitable di gital services, and
B the compliance costs involved with complying.
The Commissioner will publish guidelines on how the exemption will apply.

The amendments are intended to come into force on | April 2020. However, payers Wﬂ[h
able to apply the new rules from 1 April 2019 if they choose. '

f15-220 Disclosure obligations where no deduction required
from interest payments

Special disclosure requircments must be met by certain payers of intercst. If inte
a person who does not hold a valid certific

) | Test 1s pajd 1y
ate of exemption and no resident withholdip fax.
deduction has been made from that interest because the payment was not made in the cgum-'
or furtherance of a taxable activity or because the payment fell short of $5,000 (see i 5-03@}
and the interest has been al

lowed as a deduction, the following information must be provideg:
the full name and last known address of the recipicnt

[TAA 5528, 53

B the total interest paid to the recipient in that income year

B the tax file number of the recipient, and

B any other information required by the Commissioner.

The disclosure is made in the payer’s tax return.

The recipient of this interest must supply to the payer his or her tax file number withiy ()
working days of receiving a notice from the payer.

B Note: As part of the changes proposed by the Taxation (Annual Rates.far 2017-1§,
Employment and Investment Income, and Remedial Matters) Bill (sce L5-215), the aboye
requirements for information from payers with no withholding obligations will remain, but

will be moved into new subpart 3E of the Tax Administration Act<1994 as part of the
codification of the requirements (see proposed s 25N).

915-230 Disclosure obligations where no deductions required
in relation to financial arrangement transaction
Special disclosure provisions apply,
exemption certificate, in respect of
which no resident withholding tax (

[ TAA ss 27(2), 53|

in certain circumstances, to persons holding an RWT
financial arrangements and/or redemption payments for
RWT) was deducted from the interest or the redemption
payment because the exempt person was not aware that |t constituted resident passive income.

I interest which is liable to RWT is paid or payable on a financial arrangement, these
disclosure provisions apply where the exempt person either;

® acquires such an arrangement from, or disposes of such an arrangement to, another
person, or

B makes a redemption payment in respect of such an arrangement to another person

and that other person is not at the time of ac
valid RWT exemption certificate or the issue

915-220

quisition, disposal or redemption, the holder ofa
1 of the financial arrangement.

T |V

867
eNT WITHHOLDING TAX

ided -
_tion to be pl‘OVl i e ne
oot to whom these circumstances apply are required to provide the Tollowling
ons

; i action took
empt PE™ " " iheir annual return of income for the year in which the transac
wi

_formation

' l full name and last known address of the non-exempt person
m the R -

4 the date of the acquisition, disposition or redemption

n e

ld 1 1l 1 f - f o
Side atéon pa Qr recel Ved by he Cxempt pf:l’son exc]usl\‘e 0 dlly €es
e co

A th
he tax file number (if any) of the non-exempt person, and
B tnc . o
3 other information required by the Commissioner. | .
4 [ 5 ation
] .a Y tion may generally be providcd_m the form of summary z?::(lis tl;l Eae it g
s mfoﬂ'w'dtions dispositions and redemptions. If no returr(a: is re‘cl‘gi()m‘r i B i o
- e ust be furnished in a form prescribed by the Commi
\nformation M
:i‘:“hs o ial ement as detailed above must provide
f into a financial arrang
2 t person who enters in
A non-exemp

i . af hiethis

t persan with the tax file number of the non-exempt person within 10 days of being
) son to do so.

Fod by e exempt person . i
ﬂ"t‘rd yp '5 part of the changes proposed by the 'I\Fﬂax?no? é)?lm(lf; 111{12?3251 gc)yr tigl;b{}vé
N dial Matters) Bill (s - : .

a tment Income, and Reme ; _ 5 t
oyt ?ndia?';?n:tlion on financial arrangements will remain, but w1c11]'fl_)eazir1(§)nve{c)1fnt1h2
,,;am.‘crgcn:ts 30é of the Tax Administration Act 1994 as part of the codific
pew subpa

requirements (see proposed s 250).

RECORD-KEEPING AND OFFENCES

i 1
q15-240 Record-keeping requirements for RWT [TAAs 26

i i i i RWT) in relation to resident passive
; d to pay resident withholding tax ( 1 e
e pecon tfi%l:rerccorgs.yAt the end of each year, the }'ecord keeper n]mst ;Ilsnc: g?ia:ercst
B o :T!USn re([?ipient of interest or dividends trez_ltcd as interest, the t(ci)ta :?iCh D
relathn.é) adz aid and details of all other financial arrangements un th ik IwgeS e
"i“d dm'denRecIc))rds must also be kept by any person who‘4 r(nust 1r]r{zsékgzol)scecLen o
iy L H inistration Act 1994 (sce /15- ;

2 of the Tax Administration g _ HEh. ot

payn;gnit; ::td:qiifed to make RWT deductions. This also apl%hes to any person who
gfcrliide information relating to recipients under s 54 (see 15-210).

i ich the payments
as after the end of the year in whic :

t be kept for at least seven ycars a a0 & e i
Rics;:cieﬂirllsless thcp(‘,ommissioner permits them to be disposed of, or;hac ;g:r?;gny Whigh red
gl' Jaw to be delivered to another person, or the records are those o B
bien liquidated or dissolved. The Commissioner can notify a per_socrll t.?c rtehc e &
ﬁlr‘iherqthree years beforc the expiry of thg_tse\ff‘cph—yc;érsp(y;ngr alny e i

: i ! ' . : |
1 r is going to undertake, an audit of th e e
I::c(icfrﬁ?klrg%z;tg. Thg regords must be kept in English, unless the Commissio g
permission to the contrary.

415-250 Assessment of RWT by the Commissioner

i al ing tax. An
issi ssment of resident withholding tax.
ner has the power to make an assessment : wit L. An
:s}:;ees(s:ri?nTlrf;; be amendedl? although the right to do this is generally lm;;]tfitgc\;;wd o
years of the income year in which the tax return 1s provided. An assessm s
correct except upon challenge proceedings.

[TAAss 99,1111

€15-250

NCLRIRIRRERRR U RN e Rttt et ot 3209090909090
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716-590  Further dividends

T————————[IT07sCD 11,GB1(3), g 237
A dividend also includes:

k-

B an amount derived in substi

tution for a dividend under 4 dividend stripping AT ange
—sec Y33-175 =4

€xcessive remuneration for s

ervices rendered b
or shareholder of a company,

¥ a person who is a relative
other than a close

of 3.
company — sce s GB 23(7),

and
excessive remuneration,

shareholder or director (or
the extent of the cxcessive

including lump sum retirement payments,
a relative of a shareholder or director) of a cloge
component — see further at fl6-

070 and s GB 25
DIVIDEND CALCULATION RULES

116-600 General rule for calculation of
dividend amount

mﬂde -
Com;

[1T07 ss CD 38, CD 39(9),

CD 40-CD 42, FC 1(1)(g), e
The general rule for the caleulation of the amount of 4 dividend is

the following formulg:
value from company — value from person

value from company is the market value of the m
company provides to the person, and

value from person is the market
person provides as consideration
merely to the holding or giving up

Subpart FC also provides that the compan
at its market value when the transaction i
addition, the shareholder is treated as hay

Reversal of the dividend

value of the money or money’s worth,
for the transfer, excluding any amo
of rights as a shareholder in the comp

if any, th
unt attrib
any.

There may be reversal of a dividend in four situations,

First, there is scope to adjust values if a dividen

5 CD 42 muyst be satisfied:

market value

B the recipient of the dividend must have subsequently paid to the company:

B sufficient additional ¢

onsideration to reflect
at the time of the tran

the actual market value of the property
saction, or

H arefund of any excess consideration paid by the company, and

® any necessary adjustments must have
recipient for the additional considerati

116-590

been made to the accounts of th

e company and the
on or refund.

oney or money’s worth that ghe

ivi : holder.
i the dividend from the sharel
. is eliminated if the company recovers d ey
i lsleh?;n:xzmple, if the dividend resulted in the compa?g';% ‘r):fufds e
m'ﬂme p i irement. Appropriate amendments _of assessm(;:n' S e o tation
fy the Sowencytrrazqéommissioner and debits and credits recorded in
- Tagfet}?eycompany and the shareholder. See s CD 40.
ccounts

s ad

5 J
d a dividend and the release
ed to the company created a div : oo
g thﬂ d(;t\)ftid(z:vr:d is reversed and the tax paid is refund:lc]l. El; i
g E'd d arising from the expenditure of a clpsc company s not
= dwz:rznthc expenditure is subsequently repaid to the company.

if the releas
nt is later repa
as a deduction wh

.. : : shareholder
ie nrovision for the reversal of a dividend treatme_nt in n::la_t;ﬁg tcou?rent e
e Ert is retrospectively bated ds-othp lo_ymean ano my any’s income year or
t account t}il ving been repaid as from the beginning of the comp
ated as ha :
b? atrliiance where (s CD 39(9)):

lyv

" " ., .

: th holder to whom the loan was made is pald an amount of Sﬂl'(l]'y wages, an exire
u the share .

- pay diVidf’.,db or interest

i i T
he araouiit so paid constitutes income of the sharcholde
‘8@ the araov

» the emount so paid is applied in repayment of the loan. and

l 4 [ i -resident
. aid is not subject to resident withholding _ta_)zi (RdWT). non-resi

( th?h?\ml(()iliirl:; tseg( gr PAYE tax deduction of is a fully-imputed dividend.

withho

o
)

e e, or at lcast
intention is to allow for a fully-imputed dividend to be bacll(}datetilta?—i;z%uzlhgm R,

el n current account balance. It hals therefore been bligation that may arise

o 10 Fly-imputed aividend tplc s et o iits f QBepagd. drtdent

]atii:}ﬂ tofat}f;l.l“rye‘l‘erggnt shareholder’s RWT rate. This avoids or limits

i use or the h

t-,ei?ng and reduces compliance costs.

T16-620 Calculating amount of dividend when property made
available

[1T07 5 CD 39]

A I] v (le l(l ma tﬂkc the for O tl € compan Hlaklng pIOPEIty d\rc‘ll]ab etoa SllaIChO del O
some 0[] 151 [)eisy()n. A loan at no interest or ata IUW rate 01 interest 1s an ObVIOus Cxample, as Is
ﬂ&eplo\ s10n Ol [eslde]it‘al accom IOdatlon IOI the use of the Colllpall}‘ s sharcholders

Example 1:

{ i | of $12 per week. The
Ltd makes a beach house available to shareholde_r B fn_r three weeks at a renta p
L?;rkct rz;tal is $200 per week. Calculation of the dividend is:

(5200 —$12) % 3 = $564.
The amount of the dividend from TZ Ltd is $564.

inc the amount of the
i Ti 1 les apply to determing t

1 inciple is that the fringe benefit tax ru E (e i Dlhe
gﬁ?i:fr%lhg:;img; lgontain detailed prm{iswrg, ]_f,‘or e]t:agqu;zl)gzra(ﬁcslgr(gilces at a discount.
e isi a motor vehicle and the sa . ncaus
Elﬁ_ﬂll]g o ﬂ:ﬁcp;?;l)s&gltl g}z dthne: dividend is calculated for cach quarter during whi
In all cases, -
tompany's property is made available.

116-620
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pANlES
Loan -

fi
g the average 0 N -
i ; tanding balance of the loan at the later of the beginning of the tax year or
tstal

i thpeor?l:he making of the first advance, and
u

If the property made available is a loan, the dividend for the quarter may be calculateg
one of two approaches;
) ) ) . e tax year or just
W the excess, if any, of interest calculated for the quarter on the daily balance of the | g1 tstanding balance of the loan at the earlier of the end of the tax y

the benchmark rate over the actual amount of interest accruing on the loan @ the ou the loan is finally repaid.

quarter, or before

B at the company’s clection, the excess of the benchmark interest rate amount gyey
amount of income aceruin e

’ o . idend
ing ¢ is not available if it provides a dividen
ification, the averaging approach is no
ificant qualifica
g to the company for the quarter under the yield to
method.

asi ividend that would arise if actual

: ﬁt that &S b ik i ff(m_'l tt'he .acrin 2?5;?:3&? adoption of the averaging
. When this restriction does not pre . RS
e lwe:ic::ru:ne:jst make the appropriate election in its return of income for

oach, the len

The benchmark rate varies according i which the dividend transaction occurs.

to the nature of the partics to the loan and the ¢
in which the loan is expressed. The

following three categories apply: .

B the benchmark rate is the prescribed interest rate a
regime where all amounts payable to the company
and the borrower is not a comp
the Commissioner that the pr
quarter), or

: le 3: . . lopment project,

3 k. series of advances to assist ils parent company in comg.lenoga;;;(iﬁ;’f [(;1[; ! gl‘ o
AB Ltd makes 31 - advances are repaid within six months. The outstan ll-?g -raging approach produces

although all E{s‘&o $23,000, $31,500, $42,750, $49,900 a:d $55,030. Tdo; taé\éusf DEAECL T

month WETE v e of $36,691 (220,150 + 6) and that may ca d by use of

i da}l]]_\' ‘;aﬁrrr]uc)irﬁfﬂi‘at ;arieq by more than 30% from the dividend amount calculated by

. dividend a ;

 produce 2

 actual dailyioan balances.

pplicable under the fringe benefi
arc expressed in New Zealand g
any (or, if it is a company, the lender company nofi
escribed intcrest rate is to apply to the loan and ¢

1
B arate sct by the Commissioner becomes the benchmark rate where:

I na Slng c f()le gnc ~ONC [ Taging a roac p ‘an S
th ave g g pp hes pf:] mits adO tion OI thc aVerage ()‘ thC Ioﬂn ba ce
O ] : ][‘I‘ency se ) O
Elcy“eI 1 asscta he 1€ hf[’]EIT( rate fCI‘I ] 1. ‘)Pgl.\mng al‘!d e“d 0[ the fax yea a W]tll plO\rlSlOll IHadC 101 the situation wnere the l()a 1
the quﬂl te al ce: axy T
( h 'y T, a]]d g~ van d O deld within a t ca

B the borrower is not a company (or if it is a company, the lender company notif ' Example 4: i1 Example 3. AB Ltd could have adopted an average
the Commissioner that the Commissioner’s rate is to apply to the loan and ¢ . lternative to an average of monthly balances in Examp d closing balances of $18,000 and $55,000
arter) ' il $36,500, being an average of the opening and closing baiances that it is not available
AP daily bglarce;gfain z;;iop’tion of the averaging approach is subject to‘the (glnal:i’ril:_]ac{;(:é st By tise of
vely. 3 : P’ % from the :
s the market interest rate determined at the epg! | :;EZC:: prgduces a dividend amount that varies by more than 30% fro
e terms between persons acting at arm’s lesigthy actual daily loan balances.

B in all other cases, the benchmark rate i
the quarter for a loan made on the sam.

Example 2:

KS Ltd makes an advance to its sharcholder, AP Ltd, on terms providing for interest at.5%; The bankers
KS Ltd were charging interest at 12% to borrowers with the same credit rating as membeis of the AP |
group. The dividend will be calculated by applying, to the daily balance of the loar, the following rate
interest:

Timing of dividend

- i i the company
A dividend arising from the making available of property 1s treated as paid by the P
%ﬂd derived by the person:

o .
B six months after the end of the company’s income year, o

. an earlicr date of the amount of the
i B if the company gives notice to the shareholder on an ca
Mkt e 12 ~ quarter’s dividend, on that carlier date.
Less interest rate payable 5
i

Example 5:

: The interest rate is 3%
TE Ltd provides a loan of $10,000 to a shareholder, Don, on 1 .?prll 20X1. The interest

. caleulated on the daily balance of the loan, payable annually on 1 April.
Averaging approach
Where the loan is a variable principal debt instrument (broadly an overdraft facility), mdﬂaﬁ
borrower is a company, averaging loan balances may be adopted. The method of ascertaining
the daily loan balance is used as the basis for calculating the amount of the dividend. In
addition, the lender may elect that the dai ly balance of the loan shall be one of the following:
B the average of the outstandin

lender’s tax year, or

916-620 '

i i The first interest payment, due on
{ principal during the 20X1/X2 income year. ey e s o
[13:? n']la;gi(gn'ls.etr:\ac);z}zgs$(;iﬂzng:siming thgat the prescribed rate of interest for the yearis 10 %, a divider
pri L s - Ast ¢
of $125 will arise in each quarter of the 20X1/X2 income ycar. —
» provisi 3 —intes
TE Ltd has a 31 March balance date so that the dividends generated bl).f th(;. 5105:;0(;1“0;& See;:mber -
in the 20X]f)i2 income year are deemed to be paid by TE Ltd and derived by
g balances of the loan at the end of cach month of the

By . ' February 1996 at 2.
See Tax Information Bulletin 979-105 Vol 7, No 9,
& 16-620
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16-630 Dividend calculation adjustments

[ITO7 ss CD 15_0')191
Tax credits

Subject to certain exceptions, a dividen
attached to the dividend. This treatment is
concept (416-550).

P> Note: The Taxation (Annual Rates for 2017-18, Employment and Tnvestment Inc
Remedial Matters) Bill, introduced into Parliament on 6 April 2017, proposes an a
to clarify that the amount of a dividend includes any RWT or NRWT withheld fro

relation to the dividend, The amendment is intended to apply from the date of
the Bill.

d includes the amount of any imputation credi
anecessary step in the application of the h“P“tﬂtian

Ome, apg
mendmey;
™ 0T paid i
enactment of

Unit trust exclusion

An exclusion covers the situation where unit trust ma

nagers, in the ordinary course of their
management activities for a unit trust:

B acquire units from unit holders under the terms of issue, and

B derive a dividend from the redemption or other cancellation of units in the unit trust.

The dividend for the unit trust manager does not include im
dividend to the extent to which the dividend, exclusive of the
by the unit trust manager to acquire the units,

putation credits attached to the
credits, recovers the price paid

A unit trust manager for these rules includes any one of the following;

B a person nominated by the unit trust manager

B atrustee or a manager of a group investment fund that derives category A income, or

B a person nominated by the trustee or the manager of the group investment fund.

The exclusion of eredits from the dividend also applies for other parts of the Act to ensure thy
the credits are not counted as passive income.

Share-lending exclusion

Also excluded from being a dividend is the amount of any imputation credits ateached to 2
dividend derived by a share user under a share-lending arrangement where the credits were
attached by way of a credit transfer notice. However, those credits are incleded as dividend
income of the share supplier under the share-lending arrangement. See s €D 7.

Reduction for overseas tax paid

If a shareholder has directly paid tax overseas on a foreign company’s income, as if the
foreign company were a partnership and the sharcholder were a partner, s CD 18 allows the
amount of any dividend received by the shareholder from the foreign company to be reduced

by the amount of the overscas tax. This reduction ensures that sharcholders in such entities are
not taxed twice on the same income. See 926-010.

Foreign tax credits

Section CD 19 recognises that a dou
shareholder with a tax credit in a for
increased by the tax credit.

ble tax agreement may provide a New Zealand resident
eign country. In that event, the amount of the dividendis

A refund of foreign income tax is also treated as a dividend when:
B the foreign company was entitled to deduct the tax from the dividend, and

B the New Zealand shareholder is not personally liable to pay the tax.

116-630
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DlVIDEND EXCLUSIONS
q 6-680 Exclusions from dividends

ons are expressly excluded from giving rise to dividends. These include:

[IT07 ss CD 22-CD 37 ]

A number of transacti

@ anon-taxable bonus issue (§16-685)

% 2 5 v b
retu | Of Cap ta Upo“ CdIlCellatlon Of t] c COl!lpdily S S]lares cove g.
Ha

i i : nan
tion or cancellation of a share, or upon a
turned upon the total redemp . st
ar;fag;l}l(fg[ r;:urchase gf a share by the company. provided the transaction 1s
oft- as
substitution for dividends (116-705)

(]

lised and unrealised capital gains returned upon the liquidation of the company
reali
(116-720)

o an on-market purchase of the company shares (f16-710)

i i il 1982 to 30 September 1988 if the
3 i d during the period | April 59 30 h
" bonl:‘ REZ?EE lviilrlg capita]igscd out of share premiums an_smgfo;her thana l:Apon e
"DW'L Qo; shares, or the return of capital is upon the liquidation of the company
issuc S,

if is  capital gains and
~ 4 non-taxable bonus issue made before 1 July 1994 1f'1ts;uebdo?]3; oslgfggt:ﬂgﬂzl?gsued
Ty iquidati he company or the ssue
upon the liquidation of t : i
thct T(-)?L;hmarles prr:amiums arising other than upon the issuc of shares by a company
ou

exchange for shares in another company

i issued
i ly 1994 if the bonus shares wcre 1ssue
-taxable bonus issue made after | July 1994 1t
i 2&00]1‘ Ez;;ital gains and the return is upon the liquidation of the company

B a ‘h‘] c l)(:]]e Rl]l) €] 18] ]i]l,ge [ L A]) l 01 i bEf'lcﬁt prOVldCd
E f b nelit fax and.. om 1 Il 2 ;
to an €r )]Uyce t dtj wou d he afir lgf: be“{:ht 11 an C]CCthll hdd not bGEH made u]]dc] K]

CX 17(4B) (716-695)
B a treasury stock repurchase that is not part of a pro rata cancellation (16-700)
B certain transfers of value between associated companies ({1 6-725)

ithi - s
B ftransfers of certain excepted financial arrangements within wholly-owned group
(116-730)

B rights issues and premiums paid under bookbuild arrangements (]16-715)
B vesting of property by a foreign unit trust (1 6-690)

S ’s restricted
B cortain amounts derived by an amalgamated company on a resident’s restr
amalgamation (916-740)

i -745
B the provision of residential property by a flat-owning company (J16-745)

o 571
B apayment by a company to repurchase a share under a profit distribution plan (116-571)

i i ard and lodging (§16-695)
B employment income in the form of boar
- 116-680

el

I
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B a Maori authority distribution (924-311)

a further distribution by a co-operative company or a statutory producer board baseq on
an earlier notional distribution (916-750)

an amount paid by a company that is a foreign superannuation scheme if it is deriveq by
a person as a foreign superannuation withdrawal or a pension (§16-733), and

a distribution from a foreign investment fund (FIF) for which the comparative
method, the deemed rate of return method, the cost method or the fair dividend Tate
method has been applied. When the fair dividend rate method has been applied, fha
dividend exclusion does not apply if the person held a direct income interest of 10% qr
more in the FIF at the beginning of the relevant income year and the FIF satisfieg the

exclusion for Australian resident FIFs under s EX 35(b) and its income tax liability yygg
not reduced under s EX 35(c) (16-7335).

Valye

16-685 Dividend exclusions — non-taxable bonus
issues

[IT07 ss CD 29, YA 1 (“non-taxable bonus issue’) |
A non-taxable bonus issue is not a dividend.

A nen-taxable bonus issue is a bon
Essentially this means that there is ne
for taxable bonus issue treatment,

us issue that is not a taxable bonus issuc (116-570),
ither a cash alternative nor an election by the company

116-690 Dividend exclusions — vestin

g of property by a foreign
unit trust

LIT07 sCD 39
The vesting of a beneficial interest in the assets of a foreign unit trust that is a dividend (see

further at 916-573) does not lead to a further dividend when the legal interest in the property
vests in the unitholder,

f16-695 Dividend exclusions — fringe benefits and

accommodation [1T075 L 32
A dividend does not arise for the provision of a fringe benefit that attracts frings henefit tax
(FBT).

From 1 April 2017, a dividend also does not arise if a motor vehicle benefi, is

shareholder-employee of a close company and that benefit would be a fis
FBT except that an election has been

subpart DE instead of the FBT rules.

provided to a
ue venefit subject to
made by the close company under = CX 17(4B) to apply

Another exclusion from dividend classification applies

to accommodation or an
accommeoedation allowance that is employment income

in the hands of the employee.
116-700 Dividend exclusions — treasury stock purchases

CW 58, YA 1 (“cancellation”, “on-market cancellation”, *

Treasury stock is a purchase by a com
not to cancel the shares. A company m
(with a different regime for a co-opera

[ITO7 55 CD 25,

pro rata cancellation”) |

pany of its own shares where the company determines
ay apply this treatment to no more than 5% of its shares
tive company),

A treasury stock repurchase is not a dividend
rata cancellation or a transaction that is simj
notion of a pro rata cancellation is the can
cancellation of part of the class.

916-685

provided that the repurchase is not part of a pro
lar in substance to a pro rata cancellation. The
cellation of all of the shares of a class or a uniform
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- ibed capital
urchase may not be a dividend, there may be dvallabLe ilclibsf\rf;?iuctiopn i
. ti?eif[:he company cancels or continues to hold the shari:is FULCCCTT A
imphcaﬁ‘)g;’e subscribed capital of the company may b? d;eme Oan has not, by the first
- a\{?lliﬂbefore the first anniversary of acquisition or if t’: ]{;?1?31 tr{ﬁ.an:er (a transfer to a
cancelle ferred shares of the same class in an arm’s g > In those
: transferred s ¥ a recognised exchange). In
anniversary occurring independently on a recog : ilable
jate or one : first anniversary, the company s ava
non-assoc ith effect from the cancellation or first ant ! isition
; ces, with effec id to the shareholder on acquis
gircumstances., 1 is reduced by the lesser of the amount pa : ; I
: al 1s reduced by : ordering rule.
subscribed c2 0 o ailablo subscribed capital per sharc s e o captal s
of the shares £ the first anniversary causing the reduction, tg;az\’;(';; a(;:)plies) were cancelled
se 0 ich s '
[n the case OL d any other shares to whic : : h
2 s if the share (and any t transferred in an arm’s lengt
calculated a5 d If the shares are cancelled or not transierre ket
a ate. € 5 = i e an on-marke
E thfat ab!::nfgrzrihlicy first anniversary, the repurchase is ttrfdtedcr?:ijilfajctc:fr:t However, the
transter d it arises in the company’s imputation :
ion. and a debit arises i r T ss of the amount
cance”at'm];&;:d in the formula for calculating the debit is limited to :2: il?iffaeilable subscribed
am(}_untdlﬂ;y the shareholder over the amount of thcfreduc_tl.c:_ﬂ tOby the company (although
receive ) it arises on the date of acquisition
A d above. The debit arises . . or late payment
P! dlscuf::ievc d=bit does not create an exposure to imputation Eetnaltlyc/ (::cellati mi) o); froit
ot retf@?p_? wouldn 't have arisen if the debit had arisen on the daf 1?16 760
N 2 1 1s - .
pen?ltyrslar)]'\ Thi: concept of available subscribed capital is covered a
annive . )

Althoug

i [ i ; a treasury stock
inchme derived by a company on disposing of shares acquired as ry
The inc oI ‘
purchose 15 exempt income.

at the time of their
is a discussion by the Commissioner of the rules on treasury stock at th
There 15 a

er 1994 at 7.
introduction in Tax Information Bulletin 966-103 Vol 6, No 6, December

16-705 Dividend exclusions — off-market share o
ﬂ i [1T07 ss CD 22, YA 1 (“cancellation”, “off-market cancella y -
Cance“atlons cancellation”, */pro rata cancellation”) |

A amoun ]!a d l! a cor l[)a Y toa llEl ()i(ie! upon the cance ation ()1 hlS or hf:l Shd[es ”ay
p n
n 8 rCh
ot he a leldE]]d yl[ SpCClilCd criteria are S’thi lCd as to t]lﬂ C“CunlStﬁHCCS Of tlle Ca“CEHaUOH.

Those circumstances may encompass:

® a pro rata cancellation, where the main equi a is satisfaction of the
i i rements are that there is satisfactio :
ata cancellation. where t in requi e Sl
bri l—htrlitne test relating to the size of the cancellation and that the transactio
g

lieu of the payment of dividends

a minority sharcholder
B 2 15% interest reduction applying, for example to a buy-out of a minority
B the cancellation of a non-participating redeemable share

B the non pro rata cancellation of a share inan unlisted trust.

; : re of the amount
If the requirements applicable to these transactions arc,satlsﬁﬁdi)lthcq“;;ii?be d capital. It is
that is not a dividend has reference to thedCOm‘P?ll“y io-?:gla:se:c\ﬂm}demtion received by
7 Y seri ital en : §
i -760 that available subscribed capital - e that were not
:lif li?ﬂﬁiﬁjﬁr the issuc of its shares, less previous share cancellations

dividends. 116-705

|

NUNUNNRNNNNN 0000 |
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It may also be necessary to apply the slice rule or the ordering rule. The slice rule is
to the cancellation of units by an unlisted trust or unlisted group investment fu
enables the available subscribed capital component of the redemption proceeds to b

from being a dividend even though the cancellation may be on a small scale.
T16-770.

applicahle
Tld, and !'t
€ excludeq
See further at

Section CD 22 does not apply to shares issued under a profit distribution plan (116-571) ang

repurchased by the company. The section also does not apply to the cancellation of shares on
liquidation of a company.

Pro rata cancellation

A pro rata cancellation is the cancellation of all shar

es in a class or a uniform cancellation of
part of the shares of the ¢lass. A pro rata cancellation typically occurs in relation to a company

that cancels its shares pursuant to an arrangement under Pt 15 of the Companies Act 1993,
That procedure is normally followed to ensure that the arrangement will result in a unifory
cancellation of shares. The arrangement, if approved by the required majority, will bind any
dissenters.

An amount paid by the company to sharcholders upon a pro rata cancellation is not a divideng
when:

B the cancellation results in:
0 a 15% capital reduction for the company, or

O a 10% capital reduction for the company and the Commissioner has given a notice
that the payment is not in lieu of a dividend, and

W no part of the payment is in lieu of the payment of a dividend, having regard to:

O the nature and amount of dividends paid by the company before or after the
cancellation

O the issue of shares in the company after the cancellation

O the expressed purpose or purposes of the cancellation, and

O any other relevant factor.
15% capital reduction

A 15% capital reduction is the circumstance where the aggregate amount paid by the company
on account of the cancellation, or on account of any other pro rata cancellation occurring at
the same time, is at least 15% of the market value of all participating shares in the company at
the time the company first gave notice to sharcholders of the cancellation. A 10% capital
reduction is similarly defined to mean the circumstance that the amount paid on cancellation is
at least 10% of the market value of all participating shares at the time of first notification to
shareholders of the cancellation. The 15% and 10% thresholds are applied to the amount
actually distributed on the share cancellation and not the potential maximum distribution if all
sharcholders accepted the company’s offer.

The difference between the two capital reductions is that a 15% capital reduction does not
require any notice from the Commissioner that the pro rata cancellation is not considered to be
in lieu of a dividend. This more relaxed treatment may reflect the notion that the larger
reduction of market capitalisation suggests it is less likely that the cancellation is a substitute

for dividends. A 15% reduction of market capitalisation represents approximately three times
typical dividend yields.

T16-705
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lieu of dividends

. i ; ; - G
ment that the cancellation is not in lieu of dividends is obviously 51tgr211f;csar]1]t0t 4
he Commissioner has indicated that a cancellation may be ac?ep e

for dividends where it is prompted by any of the following factors:

Not in

Th3 reql‘.liTC
that topic. t
substitution

g an overall corporate reorganisation or restructuring of ownership

the company having surplus capital irrespective of a high dividend policy with which i

q Y i i y 1 € I3 l’liCS
'sheS to altC[ .ltS debt:e Uit 1ati0, to allgu 1t more CIOSEI W]th Compdl ablc COmpd
Wil

@ lowering of funding costs by replacing equity with cheaper debt funding
the reduction of the company’s cash balance for improved balance sheet performance

; e ¢
the capital reduction being part of an overall downsizing of the company or corporate
group, and

8 the reduction of administrative costs.
See Tax Informaiion Bulletin §118-105 Vol 11, No 8, September 1999 at 5.

if ]]C cancc non (8] W t [8) 1 .(J g ¢ I ]) d on
‘ i i i 5 exclusion, th amoun al ]
l % C mpl €s /1 h thC I‘equ.ll’emcn ; d l
ca EHa" n l::: n:)t a dividend to thC extent 1t 1 ](':S than o equﬂl (8] h dVal]able qub
C o : t1s S < S( bC(l
capith },C Shalc CalCUIated u dEI tl’lC (8] derlng ru]e ( ”6‘; ;O).

: tof
2 dividend did not arise when Tenon Ltd paid$§‘14-(}25)p?1ihar; ;a?hc:llz?et% f{;i?sciln?il:: ?“gre(;t
: Z es on issue (to total approximately m) following
T‘swtats.hgzzc Tax Information Bulletin 9163-106 Vol 16, No 3, April 2004 at 15.

15% interest reduction

dividend may not result where the cancel}ation is not part ofa pr‘? rata canccllgltllé)tri]c,mbtil; lEtl
. he shareholder suffering a 15% interest reduction. A 15% interest re e e
A lf tsion under which the total direct voting interests of the shareholder and coun =
B o here a market value circumstance exists the total dlrect_market valuchmterf:f;re
a?S?lflagehsagi;{\ﬁder and counted associates, are 85% or less of such.mte_res}:s a;atrc%lgcr’s
i ediatel before the cancellation. For this purpose, a counted associate is the s B el
Immee civ% union partner, de facto partner or minor child, the trustee of a trust un ]Ei: e
:Egl;?}(;use. civil union partner, de facto p]eirtnel.;r ?é' mlr?afsc:;:;iol;?; giiigizdcgg‘:};”zti%n oy

; : -relative associate of the shareholder. g f sh a
Ezntclgtﬁggtdtﬁogcredirectcd at the cancellation of the shares of a minority shareholder. Th
transaction must not be in lieu of the payment of a dividend.

Non-participating redeemable shares -
icipati o ot a
An amount paid upon the redemption of a non—pammpatmg_rggceyagie; sgl_ar:ﬂ;; ;ating
dividend if the cancellation is not in lieu of the paymeflt of a dividend. p
redeemable share is one where all of the following apply:
B the share is able to be redeemed prior to liquidation
B the share is:

O aredeemable share under New Zealand or foreign company law, or

O issued by a co-operative company, or

{16-705

]
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D subject toss FA 2 and FZ 1, or s FA 2B(2) (stapled debt securities), or

O aunit in a unit trust that is not a widely-held trust

B the share is either a fixed rate sharc or a sharc for which the amount

cancellation is no more than the available subscribed capital per share cale
the slice rule (16-770), and

B the only shareholder decision-making right the sharc carries is 2 protective ri
the share was issued by a co-operative company,

Unlisted trusis

An amount paid by an unlisted trust on the redemption or cancellation of un

dividend to the extent to which it is less than or equal to the available subsc
share calculated under the ordering rule. The cancellation must not be part of a pro pyy,
cancellation and the payment must not be in lieu of a dividend. However, if an unlisteq trust
has issued units subject to the slice rule, the amount paid on cancellation may still be excludeqd
from being a dividend if the redemption proceeds are not in lieu of the payment of dividengs,
On this occasion the measure of the exclusion from dividends is calculated under the glice

rule. It is explained at §16-770 that the slice rule effectively refers to the amount paid for jssye

of a unit in the unit trust. The component of the redemption proceeds that are a dividend May
have imputation credits attached.

i@s may not be 4
ribed capita per

An unlisted trust is a unit trust or group investm

ent fund whose units or interests are not
quoted on the official list of a recognised exchange.

It is recognised that an investor in a non-resident unlisted widely-held trust may not be able to
obtain sufficient information to apply the ordering rule. In that event, the unifs are treated ag
having been issued subject to the slice rule. The available subscribed capital of the trus:
becomes the amount paid for the issue of cach unit or the unit holder’s entitlement if issue of
the units was a taxable bonus issue. A widely-held trust is one with at least 100 unit holatz
investors or, if fewer, one that can be regarded as a widely-held investment vehicle fo; Hdirect

investment by the public or investment vehicles comprising unit trusts, group-it.vestment
funds or superannuation funds.

f16-710 Dividend exclusions — on-market share
repurchases

[ITO7 ss CD 24, YA 1“0 market cancellation”) |

An amount paid by a company in purchasing its shares in an on-market cancellation is not a

dividend. An on-market cancellation is an acquisition of shares in the company where all of
the following apply:

B the transaction occurs on a rteco

gnised exchange through a broker or other agent
independent of the company

W there is no prior arrangement between the sharch

older and the company for the company
to acquire the shares, and

B the acquisition is not a treasury stock acquisition, because the shares are cancelled on
acquisition.

It also includes an on-market acquisition of the company’s shares by an associated person
unds

cr an arrangement for the associate to acquire the shares in lieu of the company.

116-710
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i hase is not a dividend.

i 31 ¢ entire amount of a share ma_rket repurcha _
Under (01 excg(bc]gsg glz‘cthe amount paid over the available subscribed cap1‘Ealdper ts:f;lr:
I*iowever{’j al]?((jer the ordering rule may, nonetheless, be tre:ﬁtec(i1 ‘asda c‘ljmdende ;nprr;gismns
e certain other purposes. This is v_vhen the dividen L
e g(f))cggglifl j:)Onr calculation of the company’s available ;uﬁff):;b;d caplta;rg(sefri)piic)hzllg

~ ivi ipping i ‘ on-m s

e ‘hether dividend stripping is present (s G . An ol _
e ?Dmﬂ'(::rt]c?% \(;ebeit to the company's imputation credit account when available subscribed
may give !

capita] is exhausted.

‘ 16-715 Dividend exclusions — rights issues and premiums
\ paid under bookbuild arrangements

i 5 iscount.
nies can offer their sharcholders rights to bu)‘/1 nﬁw sha}rle?,aﬁsc;:tziu)s/ \itc rz:: gfccluded
b legislation was unclear whether such tr: :
i erns that the legislation was SIS I
e o0 id ive amendment was made to clarify that the
i end. a retrospective am _ ! :
‘ Y bel'ngnztd;vtlaxable dividend for those shareholders who exercise the right and that the
unt 18 G
?irg}?t itself is also not a taxable dividend.

ion, i i i neral premiums paid under bookbuilds are not
A ?,dditlom ”eq“-lhualf)(iegla/\nql)z%l:gj}l:lnca.g:take p?ace following a rights issue. A bookbull(i
fpuidends ff) { - tsrjo;pnén-f)anicipating shareholders (who chose not to participate or were ”11“]}-?
i"V.OlVCS.th- E&,]::‘ ate) being offered to other investors who pay a premium for them. The
B".m.led : iNh ld[?er is paid all or part of this premium for giving up their rights. The premlu;n
Fmg_m:;‘“? Tdre'i‘ljl not iac a dividend. Note, however, that in some cases the prel_mumlma% 2
A “'ﬁt‘o_at;z Wcompany and this may give rise to available subscribed capital. In thos
gi‘rléhmstances, the exclusion will not apply.

[1T07 sCD 29B ]

916-720 Dividend exclusions — distributions on liquidation __ 11mo7 sscp 26,

- LI T iH 5 1, s
' 4, YA 1 (“available capital distribution amount”, “available subscribed capital”, “dividend”, “liquidation”) ]
CD 44,

_ . . , "
ing | iquidati dator is appointed to realise the company’s
mpany going into liquidation, a liqui . alise
;Js];gtns artfp{})aypcre)::litgors %md distribute any surplus to shareh?lld]i:rsrm ;(;(tlng}:fi}i];rt]ggi t?(ij nt};:l-;
, isi 26 specify the extent to which the liquidator .
| i s o i iquidati ompasses both a conventional
\ dividend. For this purpose, the notion of a liquidation t;nc ﬂ?. e S
liguidation and the more informal removal of the company from c]_ g_\d P oL oGHmes 1o
the extent that the liquidator’s distribution comprises dividends, the liquidator i
imputation credits to the dividends.

The liquidation rules also apply to companies that migrate from New %ea}lzgng;())y treating
them, for tax purposes. as if they were in liquidation. See s CD 26(1)(b) and 16-870.

H A distribution to sharcholders by a company in liquidation is not a dividend to the extent of:
B the available subscribed capital per share calculated under the ordering rule, and

| B the available capital distribution amount calculated under s CD 44,

This exclusion effectively excludes from dividend classification returns 01; a\{ggtz}t;:je

Subscribed capital and approved capital gains distributed l:yda com;;eil(rilgmmcoﬁ;any s
i i istri ¢ non-re

However, a capital gain amount distributed to an associate i

liquidation is apdividcnd for non-resident withholding tax purposes: see para (c) of the

definition of **dividend’” ins YA 1.

For a statutory producer board in liquidation, any return of a levy specifically charged for
capital development is also not a dividend.

16-720
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Calculation of the available capital distribution amount

The available capital distribution amount is calculated in relation to a share. This refle,
liquidator’s approach of paying an amount per share, calculated according to the companyg
reserves, in satisfaction of cancellation of the company’s shares. In relation to a share i the

course of a company’s liquidation, the available capital distribution amount is calculageq
under the following formula:

Cts the

(teceipt — asc per share) x (capital gains + (capital property distributed — cost) — capita]
losses) + (total receipts — total asc)
where:

receipt is the amount received by the shareholder on liquidation for the share

asc per share is the available subscribed capital per share calculated under the ordering
rule for the share at the time of liquidation

capital gains is the total capital gains available for distribution but excludin
occurring upon distribution of the company’s property in liquidation

capital property distributed is the total market value of the company’s capital
property distributed on liquidation

cost is the cost of the company’s capital property distributed on liquidation

capital losses is total capital losses as from the beginning of the 1992/93 income year,

but excluding any loss arising from distribution of the company’s property on
liquidation

£ any gaip

total receipts is the total of all amounts received by shareholders on liquidation, and
total asc is the total available subseribed capital at the time of liquidation.

The available capital distribution amount is deemed to be nj] if either multiplier in the formyla
is negative. A nil available capital distribution amount alse arises if the company is not
resident in New Zealand and insufficient information can be obtained to apply the formula,

Capital gain amount

Section CD 44(7) defines a capital gain amount in detail. The starting point is that a canial

gain amount comprises gains (the excess over cost) from property that is not revennc aczount
property.

Prior to 30 March 2017, a company that disposed of property under an arrangement with an
associated person did not derive a capital gain amount, nor did it incur a capite] loss amount:
s CD 44(10B). This is sometimes known as the “‘tainted capital gains’*rule. There was an
exception for a disposal made on the liquidation of a close company tc.ai associated person
who was not a company: s CD 44(10C).

The effect of the qualification was to confer non-dividend treatment on the gain that a close

company 1in liquidation made when a capital assct was sold to associated natural person
shareholders.

With effect from 30 March 2017, amendments made to s CD 44(10B) and (10C) have
narrowed the scope of this ““tainted capital gains’’ rule. For distributions made on or after 30
March 2017, the rule only applies to asset disposals between companies that have at least 85%
common ownership at the time of disposal, with the original owners still retaining at least
85% interest in the asset at the time of liquidation. Where, by the time of the liquidation
distribution, the asset is owned by a company that does not have the required common
ownership or by a non-corporate, the gain or loss is not tainted and is non-taxable. The
narrowed rule applies to liquidations of a company from 30 March 2017. This means the new

formula applies to capital gain or loss amounts made prior to that date as long as the
liquidation occurs after.

116-720
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i i status as
.ot of a capital gain in the liquidation of another company cqntmhueilto i}lja::t?o‘:] aOf s
The r?cﬁlptd?n amount. The capital gain amount can be d1st§1buted(1‘r[1)t4z(l”c3|yc) L B
a capita e without classification as a dividend. See s C _ ; 83 ¢
IBCiplemt ;gg}[ia:qnzo a capital gain amount retained by an amalgamating company that passes

freatmen ¢ amalgamated company in the amalgamation: s CD 44(8).

th 3 . .
on|){ tDthat was not income is treated as a capital gain amount: s CD 4‘%(7)(b)- bl
E g]ﬂ- in amount can include capital gains that have been applied to payt'allnor?_i:g::e at
A capital £ T 0 September 1988, This is provided the bonus shares arc still on iss
ponus 185U€

L aaton See s CD 44(5).
Jiquidation ompany’s capital gain amounts derived after 31 March 1988 and bc:iioishgl;ﬁ
Howg;rt-ai ;ear Ia)ire reduced by the amount of capital losses suffered in the tax year

1992

ital gain was made or in a later tax year before the 1992/93 tax year: s GLrsial
the cap! i

“tal eain amount includes an amount attributable to a revaluation of livestock held under
A capital &
5 CD 44(7)(d). .
s i i i lore isition of livestock and the value
i the consideration for disposal or acquisi k-
Tpehdlﬂﬁfggtgitit:de;ns EeCC4C is regarded as a capital gain or loss by corporate parties (o the
of tha
ion: s CD 44(7)(db). - N
R 'n(mi(aho includes any item coming within the transitional pr0v1st1)0?s Olf
These iwlcllude an%ounts recognised as capital gains under the rules in force inef(())rrie
E 9l-‘;)RE::"d livestock, wine, brandy and whisky revaluations undeg provisions
APl L o including the 1985/86-1991/92 tax years. See s CDA4(TNC) o
dl.mn? | l‘ tion of a capital gain amount does not include reinvested dlvydfendg ihzt Sﬁagzl
P \(;d;l):rt of the available subscribed capital of the company that issue :
Lecom

LD 44(13).

ample: S
'E[’f: Ltdpwas incorporated in 2005. TP goes into liquidation and

$3,300,000, comprising:

A capital gain i

the surplus available for distribution is

$
Cash 2,050,000
Building (market value) 1,250,000
3,300,000

R :ICZI??);O 000 share capital from the issue of 500,000 shares at $2 per share (fully paid), and
L] $6,00‘();)0 realised capital gain upon the sale ot a business to an arm’s lengt\h‘ puzr;:g:;sgg
The building owned by the company cost $850,000 and has a current market value of $1,250,000.
Therefore, the distribution per share is:
$3,300,000 + 500,000 = $6.60 _
The available subscribed capital per share calculated under the ordering rule is:
1,000,000
500,000
The available capital distribution amount formula for each shareholder becomes:
600,000 -+ (1,250,000 — 850,000)

= $2.00

(6.60 —2.00) x 3,300,000 — 1,000,000
1,000,000
= 4.60 *2300,000

= £2.00 per share.

116-720
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116-725 Dividend ex .

clusions — property supplied
intra-group

There are two exclusions fro

m dividends for g transfer
companies. The exclusions appl

of value between 4550¢igfpq
y when:

B acompany (the first com

pany) makes a transfer of value to another company (aSSOCiated
company), and

® the transfer of value w

ould be a dividen
with a shareholder in ¢

d because the associated company is a8s0ciafeq
he first company,

Small transfer of value

loans), and

B total dividends by this means in the income year of the first company do not eXceed
$10,000.

Downward transfer of value

A transfer of valye by the first company to the associated company is not a dividend when:

B the first company:

O holds a direct voting interest in the associated company, or

O is associated with another
interest in the associated co

pany) that has a direct voting
without the benefit being as

mpany and that could have received the transfer of va ¢
sessable income or non-resident passive income. gv.4

s ald

B the associated company does not hold a direct voting interest in the first company, and

B there is no person apart from the parent company that holds both:

B awvoting interest or a market value interest in the first company, and

O ?O\Soﬁng interest or a market valye interest in the associated company of more than
Y.

The third requirement of a com
by having regard to a sharehol
apply are:

mMon interest exceedi

ng 10% is generally to be ascertained anly
der’s direct voting o

r market value interests, The principles to

nto account to ascertain shareholders’ or the associated
company’s, other than the parent company’s, interests in the first company

[1To7 ¢ Ch 271

AW/

N
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0O g = ugh
1 cC,
following cof yorate structure, C Co allows D Co to occ Ipy a building rent: fi even tho the

m.
[Under theL e of the rental would be at least $100.000 per annu
market va u
Ao
B Co
HIO%
1004
s rent-Tnow > D Co
Ceo premises

the associated company, is a
i ) y first company, to D Co_, as ieteg En
. Yoo T ion from a dividend can be conside
oS ;L;;E[CE:I?;al]iﬁS are associated. The exclusion tmm. d-dl\:sociawd e e parent
e voting interest in D Co, it 1s a
! h C Co does not have a voli ter 3
. z;;{;;g“y e et e v fom use. ? ;01) ilding without the benefit being assessable
3 the bu :
cived the rent-free use o _ ok il
3 B - Cml'l)ld hl.?;:sedrii?gends between wholly-owned companies are exe }l)in O nere than
gy ting interest in C Co, as the first company, and a voling
ly B Co has a votir :
" (1)3‘%: in D Co, as the associated company. .
B et heconia bleglg;SW?l“ai Workshop, prepared and presented by KPMG
he : ’ ' ’
30C f Accountants July -
- New Zealand Society 0 nta Ja
SDUI(]::[- rwi,::k and reproduced with permission from the N N
i does not apply to a transfer of value that 1; r) el 1§i6-785,
e cxc]uil;} goet of shares that are revenue account property ):
(recovery S

416-730 Dividend exclusions — share transfers within wholly-

[1T07 ss CD 28, ED 2(4) ]
t to another member
e e i ent held on revenue accoun ;
B ivi transfer generate
i ezcegr)ct)i?) f;r’rl companies is not a dividend. Nor does the
olly-owned g ¢ ene
(r);ca?iq\;;] Ios); that can be taken into account for tax purp

i b
916-732 Dividend exclusions — company splits (demergers) by

g ian company _ . Income, and Remedial
2:&1{1 A:J'{S)Er(a;x?nua] Ratf% for 201718, Emp]%yrfr;englag%:]';vcgﬁgeonstesnf;‘uendmems to the
¢ Taxati : : ri . :
il i to Parliament on pr Zealand sharcholders as a
Matters) Bill, introduced in f shares received by New ; sated 2
i ! transfers of share X t be treated as a
f g rules so that Cl?tr t(acigm‘::'ger) by a listed Australian comp?nybwﬂ;nn(;\ustralian Stock
S ogapcompan%’ ;gvif s CD 29C will provide that t}zf transgi:pazy is not a dividend.
dividend. Proposed ne - in a subsidiary ¢
; of shares in ; 29C to apply and the tax
Exchange (ASX) listed company ditions necded for s CD ; t
11 set out the conditions s Sy o ——
B oednow s ED 2B wi d the ASX-listed company’s sha ibed capital
consequcrglgﬁs - tzzggiﬁri\/i\ﬁh;:(;o}l)rovide for the adjustment of available subscribed cap
property. The new 2 7 o
i intended to apply from 1 April 2016 for the 2016/17 and later income
The amendments are intended to
years.

116-732
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116-733 Dividend exclusions — payments

by foreign
superannuation scheme

[1To7 s cp 36k
From 1 April 2014, a new sct of rules applies for the dents o
interests in, and income from, foreign superannuation schemes, provided they are not i
superannuation interests (see §5-317). As part of the changes made, a new s CD 36B has beey
inserted to provide that an amount paid by a company that is a forei £N Superannuation schep,

is not a dividend if the person derives the amount as a foreign superannuation withdrawa] qp .
pension.

taxation of New Zealand res;

116-735 Dividend exclusions — foreign investment fund
income

[IT07 scp 36]
There is an exclusion from dividends for a distribution reccived from an attributing interest i
a corporate foreign investment fund where foreign investment fund (FIF) income or logs is
calculated under the comparative value method, the decmed rate of return method, the cog
method or the fair dividend method. When the fair dividend rate method has been applied, the
dividend exclusion does not apply if the person held a direct income interest of 10% or mope
in the FIF at the beginning of the relevant income year and the FIF satisfied the exclusion for

Australian resident FIFs under s EX 35(b) and its income tax liability was not reduced under
s EX 35(c).

The exclusion does not apply to:
B portfolio investment entities (PIEs)
B entities eligible to be P1Es, and
B lifc insurance companies

if the FIF is a foreign PIE equivalent.

116-740 Dividend exclusions — resident’s restricted
amalgamations

[1Te7.5CD 357

There is an exclusion from dividends for an amount derived by an amalgamated cumpany (the
continuing company) under a resident’s restri cted amalgamation that arises fromn:

B the acquisition of property from the amalgamating company {ihe extinguished
company), or

B the amalgamated company being relieved of an obligation owed to the amalgamating
company.

The effect of this exclusion is to prevent dividend treatment applying to the property of the

amalgamating company that passes to the amalgamated company under a resident’s restricted
amalgamation. There is no additional provision that addresses the position of sharcholders and
the possible benefits they may receive under an amalgamation.

16-745 Dividend exclusions — flat-owning companies [1T07 5 CD 31
A dividend does not arise from the provision of residential property by a flat-owning
company. A flat-owning company is a company whose constitution provides an entitlement to

shareholders to use specific residential property in New Zealand and whose only significant
assets are such residential properties and accompanying funds.

116-733
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Div denll exd IIS.(II"IS —_ and Cco-

6 75" ivi producer boards

1 i . i S l I [ITD?ssCDZ,CD33,CD348,0\/11]
ive companie

operat

: ; treat a notional

roducer board or a co-operative company ma);hchr(:gthiz nt;} AsAbition (S8
e 2 a dividend by attaching imputation credits to iional tiibution. 1o mof =
dismib;gionAaWbsequent disribyiign et corrcspondéi o t?rznl;gctions with the entity (or
e s distribution is based on produce
e the later distr board).
deer;?veil; on member levies in the case of a statutory producer )
alterna

B O : need to satisfy certain
A co-operative arque guch an clection, the company and the member B o mrars
et irements and the distribution must be base

sidency requi : ity el
o anland Eclel the co};npany involving trading stock other than intangible prop
o ith the co-

istributi 5 dividends.
can elect not to treat certain distributions to members as di

Th { i g 's transactions w
distributions need not be in strict proportion to the member

:rative __ g variation of up to 20% is permitted.

op

]) Y unt that 1s not a dlvldelld a d t] at same
af s Cnt]tled fo a deductlon fOT tlle amo
hC com E

mount is income of the member for tax purposes.
a

116-760 Axilable subscribed capital

ital is relevant when a company cancels its sl?are% abnl(i

ﬂe shareholder for the cancellail(zln.d ;I:he ‘:j\{ili;end
ent that may be excluded from _

E?((:ig;eyr?; on the circumstances of the cancellation

[IT07 ss CD 43, 0Z 13 ]

The concent of available subscribed ca
ays consideration to compensate‘ t 3
subscrihed capital becomes the measure of
¢laseification, Whether there is exclusion u{l e
wne application of the requirements for exclusion.

le to
d capital represents a reserve that the company may be ab

Essentially, available subscribe el mature of the

. . . 5

retu (0] Sl are Ol(lct‘. Wt out le de[ld Clld.SS lﬂcat]()]l. This Ieﬂccytsl the‘ Ca|
ction hC the Capital was first COn[nbuth to the COmP y

fransa W 1 an b its Sllal ChOlde]S

ere are 1our CO[“]PC” ent CO a al (+] QUI)RC 33(1 a[) tal. Ihese C()lllprl:’-e.
h stoa pnyf) val abl SCT1 capt

p = y sic
y p' p snarc p] dl on l July 1) | th co P was
] tl € compar &) d](l U] h e ca t ¢ 94 (= ar a cxist ce o

that date

B amounts rcceived )y (i h 1S5U€E O
mp y te June . ds e
) CO ar a T 3” l()94 (:()nq](ie[‘atl()n f()]’ the sue f

the company’s shares of the same class

i llation of its
B consideration the company has previously paid after 30 June 1994, on cancellati

shares and that did not give rise to a dividend

i i cancellation or
ideration the company paid before the calculation time on the
B consi

buyback of shares while it was a look-through company (§16-01 0).

i i available
i mum possible availab
St tw ents added together to give the maxi i e
Thbe ﬁ‘rl;’;dt::pi:acim'rrj}?gf ?’f;u?geis reduced by the third and fourth components Incorporating
subscri : ;

i ital the t dividends.
previous reductions of available subscribed capital that were no

Paid-up share capital ,

i : i the company may
A company’s available subscribed capital compriscs any share cam;al g}gr o ;1994 o
hav hpd oyn‘l July 1994, plus consideration rccewg:d by the cm:;pta l)lf s i % R
t}? ? : sy dhsyshanes DL TEAUCER By €l S pa1d.aftell’ e Ell(tj dpon a class basis if the
thzt Zigcnot dividends. The available subscribed capital is calculate
company has more than one class of share on issue.

116-760
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The share capital that the company may have had on | July 1994 incorporates:

& paid-up capital on 1 July 1994 but excluding bonus issucs made after 30 Septemﬁm
1988, unless the bonus issue was:

U a taxable bonus issuc, or

O paid up by the application of qualifying share premium, being share Premium thy
had been credited to the company’s share premium account and that did not result
from a share issue in the course of the takeover of another company, and

™ qualifying share premium received before 1 July 1994 that has not been applied befyye
that date to pay up shares,

The Commissioner has addressed the available subscribed capital implications of a deemeg
merging of share classes fhat may have occurred upon a re-registration of a company,

Commissioner’s view was that any merging of classes did not result in a loss of availahle
subscribed capital. The new class of share created by the deemed merger of former clasges of
share cffectively was to be ascribed with the available subscribed capital of those former
classes. See Tux Information Bulletin 107-114 Vol 10, No 7, July 1998 at &, Effectivf;]y,

paid-up capital as at | July 1994 can be regarded as becoming part of the available subscribeg
capital of the new class of share created by the merger.

Paid-up capital as at | July 1994 includes the par value received upon issue of the shares eyen
though the company may have subsequently treated the par value as reduced by capital Josses

suffered by the company. See Tax Information Bulletin 1187-103 Vol 18, No 7, August 2006
at 6.

The starting point is what the board of the com

share issue. The duties of the board include det
of the company’s shares.

pany determined is the consideration for the
ermining the consideration received for issue
Available subscribed capital encompasses:

B the money or money’s worth alternative under a bonus issue in lieu

® the amount offered

by the company to repurchase a share issued under a profit
distribution plan

the amount of the dividend under a taxable bonus issue elected by the company

B the amount of the debt released or converted when share
debt claim against the company.

116-760

§ are issued in satisfaction of a
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Jable subscribed capital does not include:
Aval

g anon-taxable bonus issue

i is t income to the
ble bonus issuc between wholly-owned companies that is exemp
a < h.h . .
i axttae?t that the dividend is not fully credited
€

a us T Y 18 i cxe income to he
] ax ble bon issue from a f'orcign compan that is an item of lpt t
at > :

exter t not lul]y credited.

: i ation credits attached to a
et b elaner, ot epiia is also allows for
: from 30 March 2017, it | ilable subscribed capital. This also a
with effect fro t included in the available su
; issue are not in
taxable bonus 158

LLS €sa Idﬂld[ Cabhd]\d f:ndS[ at al mnves d
treal y ld ll t are rc este
l)et een ['dxab]e bon S 1S5U€Es nd Q

tmen W

equa]

tent 0[ cre UE d] d.. the 10 OWIT m )Iles
I ldte thc €X dlt g a V]dc h ll W g fO Llla dp
p calc

i 0+ i ratio
dividend excluding credits x actual ratio + maximum

: ivi i f imputation
d Iuding Credits iS the mount Of the d]\«’ldend [ C] SV

d-\’.den (3598 ! ) : a b X e Q0

C:Cé:lts anyd Cl‘i\"idend Wlthholdmg pdymerlt CT edltb

i Vi i |dll’1g [)a ment
a(:‘llgl ya i() iq hC Q0 al of the 1-1[ ])utati()[l ratio a 1(1 tl (5 dlvldcild “lth 10 y
P t ) L>t tot f h
e tl() Uf thC d]V]dend, and

t.h 1 utanon ¢ nd
1mum ratio 18 € m mu pe 1 ed lmpu 10 (0] Undc he p

ulaxim axit m rmit ta atl I tat a
dlbld(:!ld Wltll]!()ldlllg payment lu‘es.

Debt forgiven within an economic group

ithi 58 f

ies, or within lesser degrees o

i fithi ‘holly-owned group of compan 5. | IGE danieeh

R \L];}llrr::ataed“as hgving becen paid for the purposes of ﬂ:i i—:qr::donrf]]e Rt goum -

o mfayld reclude the recognition of base price adjustme L W0 on ooene

rules._dTg a\it“'?}fe dgbt forgiveness may consequentla;lly }:esul; cl‘?lyar; b éroup b
B i capit t of the debtor company. In the w - ; D ¢
§ub5¢r1b€£ tchi:pg\?;iiin‘t:l%u?ubscribed capital occurs where all of the following apply

increase : s

| 'tlle creditor and Qcoptof nt ame Wl (8] -OWne ol CO ni with the
d group mpa €s 1
arec 1 he S y :
d b 1) CS]de t New Z:Cdla (l or ain ectly ow Cd by NCW chla[ (l Cs dent CO l[)ﬂ]i cs
Cl T

B the creditor is a non-resident company
[ / -OW , and
B the debt has not previously been held outside of the wholly-owned group

« " . = . -
B the aVal]ab]C SU,bS CI lhcd Capltdl Calcu]at]()n 15 bel] g T ladC [0] t]lc dethI (o8} lpa[]y or a
company [ila[ dﬂ ECﬂy owns the debt(] CDmpally.

/ of companics the increasc in available
e il o Of' aw\l:l;?:”:/};g ‘er]ggitogrm}?oplds directpvoting interesgs ];)trcgn;;liztl ;j:;:
subscribed capital occurs any and there is partial deemed payment of thcbte e it
with the ll‘l_the ey lC]Onjp rcﬁse in available subscribed capital for the debto ; thé) ny 1s the
B §1n(§ emed to have becn paid for the purposes o e ndngte
e lsd bft: release is effectively treated as a capital Ilnjectfon 1t ) the debeor
| miiebieg Juded in the available subscribed capital canrjl% S T
CUmPﬂﬂ?/- Th‘e amoumtemc?r market value interests in the debto_r _compatl;y. CO; St o
Cr?{t{l;rles s\llicl:[;zr%blgée::z;ital is consequentially treated as an addition to the
:;a;ei of the creditor in the debtor: s DV 19B.
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The Commissio as ¢ :

establishmont Ofn:;e:l;is dddrc’ss_cd the available subscribed capital implications
electricity dcpaﬂmcntsc}:l"}f Ompd[i]es- as sucecessors to electric power boards and muo'f g
i nts. The conclusion reached was that avai ihsorihed camical G
recognised in relation to the shares issued by the esérivallable subscribed capital coulq},

received iderats - . Yy companics. o
consideration for the issue of shares in the IEorm ofpthe bursrfl;zee%zompc?mes 6
ss undertak;

Og
dd

Returns of available subscribed capital

e gencral proposition is that available subscribed capital is reduced by all amounts pajq
> paid by

the company after 30 Ju
mpany & ne 1994 on the cancellation of shares ;
Some specific items supplement the general propositioi SRR e ool et e

No reduction to availahl i
! ¢ subscribed capital i - R
company from sharcholders. capital is made for any distribution recovered by the

cancelled shares x asc per share

where:

cancelled shares is the number of cancelled shares and
asc per s i ai i i

per share is the available subscribed capital per share of the cancelled shares
Ifl\n og—mquet acquisition of the company’s shares by an I
a:)qre_‘uctlpn to the company’s available subscribed capit
associate 1s treated as an on-market cancellat
imputation credit account,

associate is also addressed. There i
| apital where the share acquisition by the
ton giving rise to a debit to the company’s

116-770  Ordering rule and slice rule

The orderin s1i
g rule and the slice rule apply to ascertain the amount of available subveribed

b 1 y dl (& - i
Caj ta t]]d.t ma be ttr yuti d to a Shﬁre Th
o ] A o e attl[but]orl 18 re]evallt to the amount 01 1 returr Of

[1T07 5C0 25 ]

and cancellation.
Ordering rule
The ordering rule for the caleulation of the available

all cancelled shares of the s ass ¢
in the following formula: SR e s thoehitn

subscribed capital per share is appli
. _ ; pplied to
ancelled. The ordering rule is incorporated

) available subscribed capital of class = shares being cancelled of class
where: )

availab Suh rlb Cap i
5 < . E-
Ie(/ ‘S(: ed- ital ﬂl class 15 the aval lable SleS(:rled Cdpltdl of d“ S]?ales (©)

shares being cancelled of class is the number of shares of the cl

116-770

ass being cancelled.
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The ordering rule effectively allocates subscribed capital on a ““first come, first served”” basis.
lable subscribed capital of the company is treated as having been distributed to those

he avai L : j
4 cive it, rather than to those sharcholders who may have contributed it. In

eligible 1o receiv : i ] i
addition o applying to a conventional company, the ordering rule applies to listed trusts and

group investment funds.

Example 1:

VM Ltd issued a total of 2
of the company’s principal inves
VM Lid proposes o cancel 5 mi
would be applied as follows:

0 million shares in consideration of the receipt of 1 per share. Following the sale
tment for a profit of $8m, VM Ltd proposes a pro rata share cancellation.
llion shares upon payment of $1.60 per share cancelled. The ordering rule

20,000,000
5,000,000

der cannot obtain sufficient information to make the calculation, the available
| per share is zero. This applies when the company in question is not resident

= $4.00 per share.

If the shareholl
subscribed capita
in New Zealand.
Slice rule

The slice rule for.the calculation of the available subscribed capital per share is applied to

shares of the sariv.ciass on issue at the time of calculation. The formula for the calculation is

as follows:
available subscribed capital of class + shares of class

where:
v aiiable subscribed capital of class is the available subscribed capital of all shares of

the same class at the time of calculation, and
shares of class is the number of shares of the class on issue at that time.
The effect of the formula is to allocate available subscribed capital evenly over shares of the

class.

Example 2:
WP Lid had issued a total of 5 million shares for a consideration of §1 per share. Successful trading has
resulted in the addition to equity of $2.5m in retained earnings. WP Ltd contemplates a return of capital.

The available subscribed capital of WP Ltd calculated under the slice rule would be:

5,000,000
5,000,000

The slice rule comes to have application to an unlisted trust or unlisted group investment fund
that issues units on the basis that the slice rule applies on their redemption (or, as an
alternative formulation, that the ordering rule does not apply). When units in the trust are
redeemed. there is no dividend to the extent of their redemption proceeds that equal the
available subscribed capital per share as calculated under the formula.

116-780 No double tax on share cancellation
An amount derived by a shareholder on the cancellation of a company’s shares may be a
dividend. This may be because the cancellation does not satisfy the bright line tests or the
company is in liquidation, If the shares are held on revenue account. the cancellation is treated
as a disposal that may or may not produce assessable income. It is nccessary to allocate
taxation between the two potential categories of income.

When ascertaining whether the cancellation produces assessable income, a deduction from the
cancellation proceeds is made for any component that is a dividend. Effectively, priority is
given to taxation as dividends. In making the deduction for the amount already taxed as a
dividend, the dividend amount is to be treated as excluding any attached imputation credits. In

addition. no deduction is made for a dividend to the extent it is exempt income from equity
(under ss CW 9 and CW 10).

= $1.00 per share.

[ITO7 sCD 531
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f16-785 Cancellation of shares h

eld on revenue account
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CoMPANIES
NTERCOMPANY DIVIDENDS
|

[1To7 ¢ FAy4
. iorei "]
A shareholder holding shares on revenue account may be required to undertake adjumne 00 Diwdends between [IT07 ss CW 9, CW 10, YA 1 (“foreign company
when some of the shareholding is cancelled under an off-market share repurchage by 3:3 -89 5 le income in the hands of the
compil]ny Whosch shares are fpurchased These adjustments concern the impact of : compani€ dividends are a class of assessable 1
cancellation on the remaining sha

res in the company that the investor continues to hold, 5

ey Bagoti 5 et shareholder is also
general proposition Rthc‘;itvidends There are some modifications if the

. .. ) . € ives the :
The first adjustment applies if all of the cancellation proceeds are a dividend under a5, off. :-:arehomer g et
market cancellation, The cancellation is likely to be a dividend because the cancellation faileq a company- : :
the bright line or in licu of dividends test. The adjgstment required is that the COst of the il _owned group companies up of companies are exempt income:
shares cancelled must be apportioned on some fair basis and added to the cost of the Wholly ) ) embers of a wholly-O\J\fm?dugro P on voting interests and, where
remaining shares. In addition, the cancellation is treated as not giving rise to a disposal for the Dividends paid ?i?twf}fg Tovers companies with 10]:)& C&ﬂ;]':w the same tax balance date or
purposes of the revenue account provisions. cw 10. Broadly. tht Companies do not have

) 3 t value interests. Com ill occur.
A second adjustment may be required if there is an off-market cancellation that takes place g relevant, mgl;:ﬁmiSSiOﬂer that no timing advantage w
below the market value of the shares at the time of first notification to sharcholders of the satisfy the
cancellation. In this situation, the adjustment again is to the cost base of the

. ividend must also be:
remaining shareg, xemption to apply the divi

o the cost of the remaining shareg i For the &

@ derivedbyac il

B derived from a company that is neither a
only exenipt income

The cost of the shares cancelled must he added t
accordance with the following formula:

ompany resident in New Zealand, and
share cost —

[(l C]g]l C()l[lpa nora co Il[)all that can (1€llve
y y
( abhion x oun f‘ y )

where:

share cost is the cost of the cancelied share to shareholders

) o an
g st BQ e |-controlled organisation, energy company
cost pre-cancellation is the aggregate cost of all the

: ity from any counci
shareholder’s shares of the same m _deryed by a local aﬁg;&gry O e
class before cancellation s by i f i
ety from a 1 _
?gggt)}()at is under the friendly societ
ccident or death benefit fund fron:jez;
ent Insurance Act 1998 that is un

d as an insurcr under the

N . . . ’s control, or
amount from cancellation is the consideration derived by the sharcholder from ) e |

cancellation of the share, and

market value is the market val
before the cancellation.

W derived by a friendly
Accident Insurance Act

n trust for any sickness. a

ue of all the shareholder’s shares in the same clasg der the Accid

: B derived by a trustee 1

s : insurer un
| company reglsﬁﬂjrtegudsst;;‘-‘ n
The effect of this formula is to link the allowable deduction for the cost of shares sold to the the control of tha
percentage of the sharcholder’s interest that is sold. For example, if a sharcholder ig disposiny I, reign company also exempt
of 5% of the value of its interest in g class, a deduction should be permitted for 5% of the acg Dividend from foreig by a New Zealand company are
of shares that the sharcholder holds in that class,

. foreign company | - al rule, including:

s denve’?’hgr%n;rg a num%bner of exclusions to this genera funds (FIFs)

Example: income: s CW 9. st in certain foreign 1nvels-tmcn;itu?ru:sts with
; . alian u

lian companies, Austra New Zealand

_ . ) o income intere
A Co bought 100 shares for $1 each in B Co and holds them on revenuye account, B Co buv. bazk 25 shares B dividends from a direct
at $0.50 per share, The market value of each share is $2.50. Th

: - ) i X-listed Austra
¢ distribution is not 3 dividend, Lut is sourced (comprising shares in AS
from available subscribed capital asa 15

rain venture capital investments into
% interest reduction,

adequate turnover or Qistribu_tlonts;dccand certain grey list companies)
A Co caleulates the Ioss or gain on sale as follows: companies that have since migrated,
Cost per share 51.00 ® dividends from fixed-rate foreign equity

Amount excluded from cost : i uit

(8100 x §0.50 ® dividends from deductible foreign equity .
B b i .o ent entt
$1 T $0.80 ® dividends derived by a portfolio investm son from a direct income interest of
; ; er
Adjusted cost of share disposed $0.20 in certain circumstances, dividends derl;\lf]g:d byap
B |n certa :, ident ;
e . " y alian reside

A Co s disposing of $12.50/$250 ¢ Us interest, or 5% of the market value of the interest. The agpregate 10% or more in an Austral
allowable cost deducted is $5 (0.20 % 25), or 5% of the total cost of all the shares.

Alternatively, this ma

A foreign company is defincd in s YA 1 as:
only 20% of their cost

y be seen as A Co disposing of shares at 20% of their valye and being able to claim P : t in New Zealand, or . . )
: B a company that is not residen ment as not being resident in New
The gain on sale is therefore $7.50 (sale price ($0.50) — cost ($0.20) =

) tax agree
$0.30 per share x 25). The cost price B 2 company that is treated under a double &
of the remaining shares increases to $1.26 per share ($95/75 shares), or $95 in total. az W n% 1“ 6-800
See Tax information Bulletin 966-103 Vol 6, No 6, December 1994 g 14. caland.
116-785
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116-850 Liquidation of a company
The liquidation of a company raiscs a number of aspects,

Authorisation

[ €93 sch 7; ITo7 s RA 23; TAA ss 44, 1673 7]

The person appointed as liquidator must consent to act before the Ii

quidation is Commenceq
sec Cof IR v Edmonton Group Lid (2004) 21 NZTC 18,679.

The liquidator as the person responsible for operation of a company in li
to make all necessary returns of income incorporating the company’s t
Commissioner has the power at any time to demand that a return of inco
to a company in liguidation. The demand may be for a specified per
particular transaction. See s 44 of the Tax Administration Act 1994 (T

In some instances, possible application of the capital limitation to prevent the deduction of

expenses may be an issue. This is because of the capital complexion, in part at least, of the

liquidation process. The process may involve realisation of the company’s capital structure.
Nonetheless, expenses fairly referable to continued operation of the company’s trading
operations can be expected to be allowed as a deduction.

quidation woulq need
rading activitieg, The
me be filed in Telation
iod or in respect of 4

Distributions on liquidation are discussed at 916-720,
Tax losses

voting intercsts carried by shares of the company. Liquidation merely affects management of

the company upon the ¢ontrol of operations passing from the company’s directors to the
liquidator.

The position was reviewed in Australia in FC of T'v Linter Textiles Australia Ltd (in lig) 2005
ATC 4255. This case related to a situation involvi i

One of the tests for the losg company being able to carry forward its losses was that tie voting
power in that company continued to be controlled, or capablc of being controlled, by the same
natural persons (disregarding any interposed companies). Upon liquidation of the shareholder
company, the natural persons who formerly controlled the shareholder company ceased to do
so. Those natural persons had ceased to be capable, for cxample, of carrymng an ordinary
resolution at a general meeting of shareholders of the loss company. The ability to exercise the
rights attaching to the shares passed to the liquidator of the parent company as the person who
assumed control of the assets of that company. Control of the shares of the sharcholder
company, also in liquidation, passed to the liquidator of that company,

In reaching this conclusion, the courts confirmed that the fact of liquidation did not impact on
the voting rights carried by shares in the loss company that were held by the shareholder

This supports the view that the commencement of the liquidation of a loss company would not
prevent the continued carry-forward of its losses. The sharcholder rights carried by those
shares are not changed by the liquidation of the company itself. The liquidation merely
operates to change who may control the affairs of the company.

116-850
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itti S d by the company. If
as emitting any debts owed b
L o eff;eacihoai Thas been used against the income o{hanotggz;
; issi i i ssess the pr
mmissioner is entitled to reasse :
. CO’l‘hc remitted debt ceases to be a fieductlon
loss. See Hotdip Galvanisers (Christchurch)

tio
Ctlg have formed part of a tax l'o t
in the same group of companies, !
e lt]; disallow the grouping _of tax losses.
compaﬂgc taken into account to arrive at the tax
ibtlfvtoc of IR (1999) 19 NZTC 15,337 (CA).
i )

The |5qu1
those deb

i itor for tax

A quidated, the Commissioner ranks as] an ;.gnsgc:iu:s? \:;i(lj:jt%; for tax
; iquidati ntly, a liquida : ;
ate of liquidation. Conseque : E TS

to thﬁi“ediatei)? merely to avoid late paymentpenaljucs, S(;?her g

ll;’("ere:nce being given to one particular creditor over an 4

I

any is li
hen a co_mp _

(\:::rived on income prior
to pay the demands for tax
o would amount to undue p

ld carner lClated pay ments dedu':tlons (e clu :'ng a“) ate I)a ment or
) de u de he 'l'ule (& hc]d 1n trust 1o he rown. 151§ 3550 h
ma Tt I A Y E S ar t t ( W c

( i tax a |
$s) lblTIEd : " i ] |
p|0yC Supcrannuation contr ibul]on tax and nOn—r051dent W]th 10 d I g

em

shortfall pena]tilcs
case for deductions o
. [ held remain separate
i ¢ tax deductions so .

| T oh e el T it appointment of a
Should the COmLTgf; f?)er:no part of the estate in liquidation (or upohn tggnjsﬁssmner ¢ of o
property a"nrﬁ :qafe deemed to become a debt Que and payable t? tmecm prdeionec o e
receiver). Ry nth following the month in which the relevant pay
20th of fue mo

made.

l=n;iings Roadfreight decision

dfreight Ltd (in lig) v C of IR (2012) 25 NZTC 1]2()—;?}
;";%E has not been paid to the CommlsgloncwaA -
eémed trust imposed under s 167 of the T i

itor in the
e Commissioner then becomes a creditor in
s 'Of i REVC"U: C::lsetixcagiiri of Appeal overturned the H]ghdci?u:aﬁmil;zﬂg
e, HOWCVCE}; ?n applies’ the trust remains in existence upon hqunda 10bein it
i “"h?re “ ]6' e ti]zred to payment of the PAYE owing, as oppos¢ht0 eﬂg ‘and e
the Commissioner ‘Z_ds e"qed below). If the PAYE has not been Qealt Wltdprqp:m z;d T
ok I‘SChLHj]\ anking will apply. See C of IR v Jennings Roa fre:téhat o
el 035r (CA). In effect, the decision would have mcar]tPAYF iy ereds
o oo 1']2]- t of a éompany on liquidation up to the \falgehof A a;] g
- na ok ac?tol;“ the Commissioner and will not form part of the :o a;)d cyo{qﬁrmed
WOU_ld . h'e]d ‘Hewes Orthe Supreme Court allowed the appeal by Jenm'n,jzealt e
ity 'Hq‘get\fe; of Jennings the unpaid (and overdlue) PAYE -was“CS o
ey htha 1?‘ ¢ subject to the sch 7 ranking. Section 167(2) aé)p] e
g e Cl;ie't?gngiq met: (i) where the employer has fa1_l_cd to eath\: e
w!'len one of two COIli l'n the -manner required by s 167(1), and (i1) whserc‘[bn 16;}@) o has
e o dedl}C]:G h1 amount in accordance with the PAYE rules. dec 1  JEAD) e
fagi?ﬂioquﬁ]ﬁ?;ttior} tg the broader provisions oflz 167(1), ??;F;)agﬁdh:hee;ﬁoﬁties e was no
i i 1 ation, s ities sct
iT?SOIVe“C}‘- _ThiS oy B th?]t-;rl;;};i;vg? tP(XthEqu\tvithhcld th_at fell duc before zlguuliantgnsf:}i
that subscction applycto amigsionef before liquidation. Section 167(1) does tr}ljo_ efplp }){/)yer il
et e s§|m) u‘n aid PAYE deducted has been segregated by | Cwiﬂp oyt s
amounts, unless (possi n};q Qf];)AYE that fall due for payment gfter hquldf}?(;;\l/o 2),(2014) 4
Sﬂpar?;iafgg;ntté ?T(?’:‘i(lj Sce Jennings Roadfreight Ltd (in lig) v C of
remain su ).

NZTC 921-108 (SC).

i i ings Roa
The High Court in Jennings
concluded that if an amount of =
liquidation of a company commences,

916-850
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In a liquidati i
quidation or on the appointment of a receiver unpaid tax

provided for in sch 7 of s deductions
follows: ch 7 of the Companies Act 1993. This means that tﬁg Icf?;li:rh?}%the 2nking
Tiotity jg 46

B costs and expenses of liquidation

B the following preferential payments:

B the salary and wages ;
in the ?gﬁr-mo:t;ggsr?;:img' to any employee for services rendered to the
522,160 per employce) })(Th()[t; t% file commencement of the liquidation (ﬁiﬁ?
- s A ited ¢,
PIOGEWSIk Payranty oW ategory of debt extends to CommissiOHSei ntg

|
;r:ryagsfgried pz:iyroll donations of an employce
Arn ntermediary  during the fo ]
liquidation (limited to $22,160 per em;ljllroyr:ec;nth5

O the hO]lddy pa .
v payable to an . L
or because of the Commengﬁ]})loym upon the termination
employee)

and held by the em
ploye
before Commemcmenty orf Oih:

Sy of empl
ent of the liquidation (limited }foobé?gr;té?ffgm
160 per

O an
¥ redundancy owed to an employec that has accrue

commencement of the liquidation (limited to $22 160 pd before or by reason of the

e , er employee)
Re)]/atli‘eorlrjl‘r;b;{]stiré];nt or payment provided for, or ordered b
other romuneratig;y l’otslzedlij T'npl?})]/m? e e b L Ay;)

i b L > curing the four-month period befor
qurdation as a result of a personal gricvance (cxc]udinz T‘Z;ezllz)rfgnce?cn; %
cnetits Jost

for humiliation, loss igni
H of inj i
el dignity and mjury to feelings) (limited to $22 160 per

the Employment
peal for wages o

U any deduction made b m m
y dec y the company to satisfy so igati
g 5 . - i ‘
union tees, superannuation contributions) (lim);ted tcf g)é]%%%(;lc? gﬂgle D])OYCE i
; oyee

O child s
e Support amounts payable to the Commissioner (limited to $22 160)
1wiSaver contributions payable to the Commissioner ,

10% of the value of a deb
of the t secured by a lien i 5 i
the liquidation commenced (toa max}i/mulljlz)énﬁe(é)%ggt e semices perfmc gy

" .
any other debts required by some other statut

debts in the event of a liquidation ¢ to be paid in prigriiy o all other

] d” sums f() ch t € buyer 1s a Clﬂd tor ]dfﬁ t e La ) a]e ct l :) 7 1 al d b,‘
1 W h ¥ 1 1 u T 84 y S S A
3 p a

buyer to a seller on b
: account of the purchase of i
recerve from the seller under the La)]?by Sa]&:s(j:c%md& 16 ehich buyer is et

any costs incurred i isi
o by a person in organising and conducting a creditors’ meeti
b 3 \ ’ .
X payable by the company in terms of the following: b
U goods and services tax
0 PAYE (to the ext i
ent that it was not
b ' < _ properly dealt wi
ce discussion of Jennings Roadfreight decisiyon abow\fz])th
O non-resident withholding tax

prior to the liquidation —

O resident withholding tax, and
O excise duty

916-850
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g de

H u

g deferred creditors.
There is @ limitatio
holiday pay. payro
§20.340 per employee.
themselves and, if the assets ar
For the purposcs of sch 7:

E remuneration in

Commissioner’s priority and the Personal Property Securitie

Under the Personal Property Securities Act 1999, the preferential tax d
RWT and NRWT) rank behind the claim of anyone who has:
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security interests held over all or part of the company’s
other than purchase money security Interests and
security interests that { a factoring transaction. (A “‘purchase
money security interest”” is generally any security interest which secures the purchase
rice of goods, including the equivalent of a Romalpa clause: or a security interest
\pvhich prohibits or restricts the property from being disposed of in the ordinary course of
the business.)
nsecured creditors (eg the Commissioner, for unpaid income t

of money interest), and

bts owed to holders of
receivable and inventory,

accounts .
have been the subject o

ax, civil penalties and use

at the debts for salary.

1 on the debts which enjoy priority to the effect thal
Il donations and employee obligations may not, in each case, exceed
the specified debts rank equally among

Subject to that qualification, _ _
e insufficient to meet them, they abate in equal proportions.

of absence from work through sickness

™ t of a period of holiday or
ik a ; d to the company

or other goad rause is treated as wages in respect of services rendere

during that period
in relation to a person, means all sums payable to that
olidays Act 2003, and includes

m the @xpression “‘holiday pay’’,
under any

i arsait by the company under subpart 1 of Pt 2 of the H
4l 'sums payable to that person by the company as holiday pay (whether by or

other enactment or any award, agreement of contract of service), and

® an “employee’ is any person of any age who is employed to do any .work for hire or
reward under a contract of service, including a home worker but excluding a person who

was, at any time in the 12 months before the commencement of the liquidation:

O a director of the company, or
O anominee, or a relative of or a trustee for a director of the company.

s Act 1999
ebts (GST, PAYE,

B 4 purchase money security interest, ie any security interest that secures the purchase
price of goods. including the equivalent of a Romalpa clause, or

B a security interest that stops the property from being disposed of in the ordinary course

of business.
s not prohibit or restrict the property from being disposed of in

When a security interest doe _ y T
ts will have priority.

the ordinary course of business, preferential tax deb
The case Burns and Agnew v C of IR (2011} 25 NZTC 920-070 concerned a dispute between a
secured creditor and the Commissioner (as a preferential creditor) in respect of certain funds
received by the liquidators of Takapuna Procurement Ltd. The liquidators applled to the High
Court for directions as to the application of those funds and this required the Court to
undertake an analysis of the concept of an ““account receivable’ to determine vlvhether such
funds could be applied to satisfy preferential claims under sch 7 of the Companies Act 1993

ahead of the claim(s) of secured creditors.
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§16-870 Corporate migration — tax
treatment

[1T07 55 CD 26, CD 43(16), FL 1, FL 3, o &)

Specific tax rules ensure that comp

anies that migrate from New Zealand pay tax on gf] thejr
worldwide income earned while re

sident in New Zealand. Prior to the Companies Act 1993

om the New Zealand register of companies without hejp,
liquidated. Under the current Companies Act, companies can transfer their

incorporation outside New Zealand and become non-resident without being i

Therefore, before the introduction of specific tax rules, this meant New Zealand ¢
could migrate from New Zealand without necessaril

income earned while resident in New Zealand, e
fact, some companies found it more tax effective to migrate from New Zealand than tq be
liquidated. To counter this, an emi grating company, under the corporate migration rules, ig
treated for tax purposes as if, immediately before emigrating, it realises all itg assets, ig

liquidated and the proceeds arc fully distributed to its sharcholders. This decmed distributigp
is treated as a dividend under the usual rules.

place of
quidateq,

. - OMpanjeg
Y paying New Zealand tax on g]| the

g in respect of unrealised property gains, [

The corporate migration rules
limited exceptions exist for ¢
prior to this date.

apply to companies migrating on or after 21 March 2005 Some
ompanies that had already commenced the migration procegs

An emigrating company is a New Zealand resident com

pany that ceases to be a New Zealand
resident for tax purposes. See further at 916-010 for resi

dency of companies,

An emigrating company is treated for tax purposes as if, immediately before it became non-
resident, it had paid a cash dividend to its shareholders of an amount equal to the amount that
would have been available for distribution if the company had disposed of its property at
market value and gone into liquidation, See ss FL 1 and FL 2.

Imputation credits can be attached to the
company is entitled to retrospectivel
income arising before migration or
FL 2. Such tax is deemed to have b
purposcs. See s OB 62.

distribution deemed to be made under s FL 2. The
y claim imputation credits for any tax paid in respe .t of
as a result of the deemed disposition of property. under s
een paid immediately prior to the migration for iniyutation

That portion of the deemed distribution that is treated as being paid to New Z=a'and resident
shareholders is resident passive income and therefore subject to the RWT rules. For a
discussion of the RWT rules and how they apply to dividends, sce 915-030. Likewise, that
portion of the deemed distribution that is treated as being paid to non-resident shareholders 18
non-resident passive income and therefore subject to the NRWT rules. See 926-450. Payments
of RWT and NRWT must be made by the emigrating company within three months of
migration. Any related information must be provided to the Commissioner within the same
period.,

The amount of any dividend deemed to have been paid on migration is added to the
company’s available subscribed ca

pital. This is to prevent sharcholders from being double
taxed, in the cvent that an emigrati

ng company subsequently pays an actual dividend from the
same source as the deemed distribution,

Emigrating companies are deemed to reac
which it was deemed to be dis
base for

quire their property at the same market value at
posed of for New Zealand tax purposcs. This cstablishes a cost
assets remaining in New Zealand. Depreciable property deemed to be reacquired

116-870
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0% New Zealand-new asset loading; that is, the

migration remains cligible for the 2 However, the 20% loading is not

jon is ignored for the pgr}aoseszool%s EE 31.
] ;sets acquired after 20 May e T
avallﬂblecfm abisaioner’s view on the operational smphzc(f)a(t)l(oni(;); the rules and examp
miss s o
Forthe 0 o Bulletin §185-120 Vol 18, No 5, June -
R Bl{a;;lzﬂto tax the interests of New Zealand shareholders in emigrating
rules can

ies. See §26-142.

following
reach‘SIt

specia]
compan

16-880 Recovery of income tax from directors and

r asset stripping | d

Sharehmders e ised Eps HD 15 to recover income tax from the dlrgct(l)éfeatrl:e

llfs hav?(e entered into an arrangement or trasnsac‘st:‘u?::1 Ec;r ipc s
it i : cet its tax liabilities. Sce op :

s TG 18 B mfm asset stripping by contributors to avoid

tion focuses IR al t
(2004) 21 ?I ZTCt}}eSrqxi}i ;lz_at\]:fjlecdé:%’land for income tax rather than being a general tax
an o E

¢ e X11 (2005) 22 NZTC 12,175. _
D e o d tax extends to civil penalties and use of money

[1T07 sHD 15]

The Commissioner is author
chareholders of a company W

ayment OT an
recovery provisioi - ¥
The Commissinoner’s ability to recover unpal
i terest for which the company is liable. R
. rovisions apply to an arrangement entered in pf ty St e Myl
= m\;@gv_ery Sw C(;mpany unable to satisfy its tax liability if 1 fl*sthir, e s
oy |f:g:nl:n(gwhich does not need to be the dominant purposegrgvismns e
g i ' liability. The recovery iy

' e 1 5 ave been previously
- i etff(t:cc)tq\fv;ﬁch the Commissioner is a party, arrang(=,mcr1t;ltt};ate :tered imopwhen i
B‘n-angf:mensd for which tax has been duly paid). or arrangem e S R i
e ('an nder statutory management pursuant to the k}fscg&;g

su ager ; .

(1:(())?(? 21:{1116 Corporations (Investigation and Management) Ac

el: , iability of $280 is not paid. The
?l:a:pllls its only asset, making a profit of $1,000. o E‘}T;pam;;'ﬁ’xé‘lgbill'ﬁ 21 g3[;280 on lhepdividend
o se 1 - e . hareholders - . it
I -ay of dividend to the four s ¢ sy ; . However, because its
$} o . dlh'tzt;][iiebi{o:rdzhgrcholdcrsA TP Co cannot pay 1ts tax 11ab|llt.¥|lc:fu§2aig]y to this arrangement.
it | {)c’J the amm;m already paid by the shareholders, s HD 15 wi
liability is equa

i April 1992 at 45.
See Tux Information Bulletin 937-146 Vol 3, No 7, Ap

i ersons . : 2 company’s
I_labl_'3 P agents of the company) are potentially respor351ble L?;e;htewas c]?'ltegfc i
Certain persons (s ”g rsons who were directors at the time the arrang ¢ was entered
!iablhty. These aTe ?1 peege controlling sharcholders at the time e anangcfl]nenintercqt in the
into, shareholders who V:ro][ing Shareh?)lders) who had a voting or markcélt vatge mater;alitv of
Into or persons (n_on-coﬂh o it was reasonable to conclude, having regar' to the o Allsestion
company at that “mg wthcer erson, that the person was a party to the arrdr}:g_em?ou-l e
2%2123?2 tgl;‘;‘;i?] d)':rectopr’s éndgshareholdcl”s is not pf]clsci}r;bgg{dilt‘};gg]ge L{;J‘er s HD 15. A

S wi :
tCommissiﬁggrﬂiqbé aztgchttotghgﬁ;elct:gseapilrgr?‘lr;srlc\lﬁ}:gade by the Commissioner under these
axpayer

provisions.

Directors .

al offi
A director is defined for s HD 15 as a person occupying ;ngnﬁ:gger "
corporate entity does not have direc_torshlpsﬁ any t[;lSt‘fr:Ja e il
the same or similar fashion as a director would be S

ce of director. Where a
ther person who acts in
tor of that entity. The
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B Subpart OK — Maori Authority Credit Accounts (MACAS) (whic

T ; _ : h deals With ingg
tax paid by a Maori authority that may be credited to a member of the authority) sme
124-314. -

B Subpart OP — which deals with t
groups. Sec §17-250 and T20-070.

This chapter focuses principally on imputation, For dj

accounts, see the paragraphs noted above,

117-020  Summary of principal features of imputation regime
The principal features of the imputation system are as follows:

B New Zealand resident
917-025.

M The tax year for imputation
company’s balance date,

B Credits to the ICA include New Ze
and later years and mputation credi

B Debits to the ICA in
See 17-045,

® A New Zealand resident company can allocate tax credits to divide
shareholders by drawing from the pool of credits in the ICA.

B The first dividend in the tax year ordinarily sets the benchmark |
allocations in that year unless the statutory decl
(non-compliance incurs penalties). See §17-070.

B A company making a dividend Payment is not obliged to allocate a credit (however,
should the company do so, 28:72 from the 201 1/12 income year of the “net”” divideng
is the maximum ratio that may be allocated). See 917-060.

® 1If an over-allocation of credits leaves the ICA in debit at 31

company must pay to Inland Revenue the amount of the
T17-100,

B Special anti-streaming ryles apply to
shareholders and not others. See §17-120.

B Any change in shareholding or in shareholders’ interests of over 34% could bring about
the cancellation of credits in the ICA. Sec §17-055.

B All ICA companies must file an annual imputation return, a company dividend statement
and a shareholder dividend statement. Sce T17-080-917-090.

® The imputation regime is linked to the consolidation rules,

B There is no provision for the grouping of imputation credits by companies in the same
group (except where the company is a consolidated group: sce 20-070) — imputation
credits may be transferred by the payment of 1 dividend (companies included in the
Same group may pass on imputation credits by the actyal payment ot an intercorporate
dividend and allocate tax credits under the nor

mal rules for Imputation),
B With effect for the 2017/18 and later income years, companies that are commonly

owned, but not wholly owned, may transfer imputation credits as part of loss grouping.
See 917-107.

B An individual’s tax liability is reduced by any imputation credits
credits carried forward to the next income year: see 92-110).

117-020

he various memorandum accounts of consoligypeg

scussion on the other Memorandyy,

companies must maintain an i mputation credit account (ICA). e
purposes is always | April to 31 March, ITrespective of the
aland provisional and terminal tax paid for

ts on dividends received. Sce 917-040.
clude imputation credits attached to dividends

the 1989
paid and tax refunds,
nds paid to i

evel for cregit
aration procedures have been Exercised

March for any year. the
shortfall plus 10%. e

prevent the direction of credits. Lo some

(with any excess

"“"“"""""m"_mm i
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ION i stment
i UTAT < O'F group investme
'WP t unit trust managers and trustecs and lzrt];t?gﬁcgqttacﬁed to dividends
; : en e & 1 mp to
al rules prev me from using 1r cts the cost
crl; that derve cazlegor)tl_ ﬁ(;? CL?nits where the dividend merely refle
; on the redemptio

F purchasing the units. . if they hold a
o n-resident withholding tax (ﬁ"RI\\IhI;\R?ng;:licabl)é to the
. Non-residfli%cy voting interest in the corrlp%nyt c;rfttk}llc; Tﬁtl_:ng Jiability may be negated

less thatt 2 o or morc. The monetary ¢ — 26-500.
§idend EF lesiﬁl?nvestor tax credit (FITC) regime: see | non-taxable). Taxable
i h , he option of declaring bonus issu;slétaxatzfoﬁfmxab]e bonus iSSues,
any has the : ation to shareholders t carry any
B COSV?X ‘[LZP:TE:rle?lﬂdcr’s hands and therefore do not carry
e not taxe .
16-685. ino structure, is
16-570 and § : shareholding stru %,
¢ it does not have a ﬂgg}’:‘ggﬁgg?g to pass on credits to its

® S5pe f
fun
Tece'wed up

505
hose per .
; ts are subject to no

B A comp
ponus 1
however, ar
credits). Sece

er board, becaus 78 i
e p:ogugs a company for tax purposes to
treate

members. See §24-150.

r and marketi e aid. See 724-160.
m Primary Sector, ﬂrci:‘zlltlg ?mputation credits to dividends paid. See §
companics Maf <

A tral1ai-res de t com lly m elc to ma tat ICA. S < ] G £
] ct m nan < ; 2 "

n resi n pd. ay

| | AUb 7

, 17-240-917-250.
) imputation group. See .
m Certain, companies may form an 1T~I;p‘tax is applied to other tax liabilities. See 117-040 and
Ovel‘pal S

t O-0per t1 & Ip (&3 S
ng G p atives Wl! c are 1nco orated al
€

p Sieclal tules apply where
€] 7-045.
| NT
B P ACCO'Ut in an imputation credit
’17 025 Companies required to mainta s SR
' 4 ** the tax it pays on its
" ('ICA) ion system a company may allocate or jms[iuf;vidcnds ki pge o s
il l'mpmatlolr liiycrs on the dividends it pays. "_l'he;l'%_ros S A o
B of th Sh}?fe ‘t?(ﬂders but their individual tax liabilitie
income of the share 5

ividends. . :
: llocated to the divi t relating to income or
ny tax credit so al account and not re
amount of any ¢ books of ctccothe allocation to sharcholders of

nt (outside th .

is 2 memorandum accou L et . ' o
2 ::Scﬁt:fre) which records a company sﬂ';axc ffgy O s Eshien Cfgq:igeg-ﬁls i
b s. Consequently, _ : i
e bencﬁt o thosc ElCC'Ounct:cdit account (ICA) because the 3al_an(cie i e M paymcms)
oun ofcrdis the cor any may allocate to its sharchol Ef‘lf:’bl- for allocation to dividend
e com?oﬁ” the tax credits which are available

5 A Tecor

and the [CA keeps ar

i Austr
E!)'Zycn:ew Zealand imputation sygtcm was extended to
-917-250. .
il 2003. See §17-200-917 ' o e
1?1[]; 030 Companies not permitted to maintain an imp

i | n CA). These
i (I ) ermi ed to maintain a imputation credit account (1 )
i i 1 1t
Certain companies arc not p

alian-resident companies from |

[1T07s0B1(2))

: the
ies arc as follows: ; any acts as a trustee,

companies ar ine only in the capacity oftrustcz'e. When a Ct?omnr:co t}lfﬂs oy Hhiak 4 COMpATY
B A company acting lgs apply. However, there is an excep ome must operate an ICA.

trustee/bencﬁcm%i‘éstment fund deriving category ﬁ;;ﬁ(ly in other activitics allocate

that is a group : acity of trustees an el

: . artly in the capacity : N ce activities.
Compamgs thztiticttoi?ne 3IJCA only in respect of their non-trust
debits and cre J
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Incrementag late
penalty
($23,339.89 % 1%)

21/08/X3 233.40

23,573.29

Interest @ 8.40% for 1
day

($23,573.29 X 1/365 %
8.40%)

210873

ko
=
ey

Balance of further
income tax, interest
and penalties

21/08/%3

the TAA.
Remissions of imputation Penalty tax

In accordance with s 180 of the TAA the

Commissioner May remit imputation penalty tay
the following circumstances:

to obtain g tax advantage (under the anti-avoidance provisions in ss GR
and, subsequemly, it is established that t

35 and Gp 36)
he imputation credits were not
any such arrangement

the subject of

B the liability for the imputation Penalty tax argge by virtue of 2 tax refund having a4
sent, but not receiveqd by the company before the end of the tax year, or
B the liability for the j

Mputation penalty tax arpge by virtue of debit arising.)qger any
Provision of s OB 33 (application of overpaid income tax o FDP) ‘or.s gp 31
(application of overpaid income tax of consolidated imputation group), and 0Z 3
(application of overpaid income tax for pre-imputation income year);and the taxpayer
did not become aware of the debit in time to remove the debit halapc-

the year.

»before the end of
In the event that remission oceurs under one of these heads, the Com
to remit any ancillary late Payment penaltics imposed
Remission of cancellation of
Penalties, and interest

In addition to the specific remission Provisions
cancellation provisions in sg | 83A—183H of the

Challenges to assessments of further income tax

The Commissioner may issue an assessment for the am
Assessments of further income tax are treated in simil
Income tax. See 8 101(3) of the TAA. Thi

uniess Proceedings ¢
varied by the Comm

117-100

T ——

missioner is algo required
under s 139B of the TAA.

mputation penalty tax, late Payment and late filing

referred to above, the general remission and
TAA may also apply. Sec 914-180.

ount of further income fax payable.

ar fashion to assessments of ordinary
1S means that assessments are deemed to be correct
hallenging the assessment are made (see 14-220) ang assessments may be
issioner in accordance with s [13 of the TAA.

A o

It
_yable. I
ggyﬂb eeﬂalt)’

9261

. ases the amount
’ ax that increases .
: assessment of further mcon}]mett?urther income tax. There will
missioner 1ssues an d“due date for payment of t ﬂd date. Furthermore, any use
he CO T required to set a cssed tax if it is paid by the new due date.
€ ly assesse ;

; in the notice
. : ate specified in
on the new otice until the due d P

e lying from the date of the n

i st app
¢ money INEre
zﬂlrlnbe cancelled.

fta
L d and transfer o
Limit on refun

17-1 05

‘hen the Commissioner
. efund of tax when 145,
rposes o . uired to make a re erly payable. See
pud rs RM 2 the Comﬁlssi)zgflr[;fai??n excess of the a?;ﬁngnprciies: may not include any
Under d that the tax ha (ICA) company. tax
; it ¢ 17.
is satisfie utation credit account d OB 66. See s RM o
! OB 65an ; f tax within
For an Imp aid under ss ansfor of
further income tax p fund to be paid to an ICA compar;yﬂ?g gfeydit palitee it 04
RM 13 the amount O{fa rri;anics is limited to the amount o
In s d group ot co
e compen i f time for
:'_f the company 2 . ded (unless the company has an extension o
{the tax year just ende
@ the last day ¢

filing its anaual ICA return), or

. -
r imputatio
i fo p [1T07 ss RM 13-RM 17, RM 33 ]

t the later of:

Az f’( T W S Equ f,‘(! l)y issi ]]e
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that preceding

’ fe: W]th griec TOT T T 20 9 ( ater incomﬂ yed 8, a nNew
alé: A ) l] 2018., fO he 18/ ’ an w. .
acC (N]l]t I g ICome 1 et ()(l A]M) 01 CalCu‘ating plO\«lSlO]!aMl tax 1” be aVal]ablC idsee
1’ = | S‘ a COIJSGqUCI ce, '(-fn amendment iS alSO IIladC 0s rom at date to pro ae
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la the section ot a J[) y to ]3 M.
l a al ﬂdcr
“ n ] thC p v
w [efl nao ovisiona X (i A

8 —sRM 14
CO"'Pa" cea ing to be an CA company 8 ' r
. t | i e paid or transferred where a
: refu of income tax entitled to b pai d wh
A iction i impOSBd on a nd .

rePStn ytl das lcseased to be an ICA co pany
company has

A company that is entitled to:

h -f h t . 1€ A . y o
€ a“}‘ wds an pd“ , Or
d fl m ax h omp com
| ave a reru ol 1Inmcome wWhe

: ICA company ’
B make a transfer when the company was an hich cannot exceed the final credit
m ich ca
for an amount w ny.
; ake a transfer ing an [CA company
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The provision will sti]| apply if any of the purposes of the arrangement falls within
The purpose of the arrangement to have another company pay a dividend to the g
beneficiary, or associated person of the shareholder or beneticiary does not nee
dominant purpose.

the aby,,

Example:

Company A is a New Zealand resident company. Company A has incurred tax losses since its incammaﬁu
The shareholders in Company A are all New Z
company. Company B is

a lax-paying company with imputation credits available
dividends paid. The shareholders in Company B include New Zealand residen
Company A and Company B enter into an arrangement for C
shareholders, using the imputation credits which are
shareholders.

to be attached i,

ts and nun-rusi(;le].ns
ompany B to pay a dividend to C(}mpany A's.
unable to be ysed by Company B ROn-Tesdp
This artangement would fall within s GB 37, The dividend paid by Company B will be treated
by Company A Company A will he treated as having a debit arising to its ICA for the im
attached to the dividend paid. Company A will therefore have a debit balance in its 1CA
balance is cleared b

¥ the end of the tax year, Company A will he liable for imputation penalty tax. Also, the
shareholders in Company A who receive the dividend under the arrangement will not be entitled ¢,

the imputation credits altached as credits against their income, Thege credits are alse excluded
shareholders” return (ie they are not income to the shareholders).

Shares for the purposes of t

117-116 Taxin
transactions

as being pai
Putation Credit
and unjesg this

claim
from (pa

hese provisions can include

g distributions from share-le
[IT07 ss GB 49, LE 102),

a debenture compl ying with s FA 2.
nding

LE7, OB 22, OB 49, OB 50, OB 64, YA 1 ("returning sharg
transfer”’,

share-lending arrangement”); TAA g 30C]
ne party lends shares to another for a fee. Generally,
such arrangements wil| constitute the sale and buy-back of the share with regular tax impogt
However, specific share-lending rules allow “qualifying” share-lending transactions to pe
taxed on the basis of €conomic substance (ie treated as 4 loan) rather than legal form (sale of
shares). Anti-avoidance provisions are applicable to non-qualifying share-lending
transactions.

A qualifying share-lendin

g arrangement involyveg g *
arrangement where the fol

lowing apply:

B where an original share listed on an official list of a reco
from a share supplier to a share user

‘returning sharc transfer’ which is an

nised exchange g ‘ransferred
3 g

B where it is agreed that the share user (or associate) will pay a replacenns,
are supplier (or associate) if

“a dividend is payable on the originaisha
where it is agreed that the original share or an identical share may be tr
the share user to the share supplier (or associate), and

't payment to
re

ansferred from

where it is not a warrant or an instalment receipt,

A share-Tendin

g arrangement is g
where;

W the term of the returnin g share transfer is one year or less

® the terms are ordinary commercial

terms such as would be agreed between arm'’s length
partics

® any RWT under s RE 17 for a replacement payment is paid

117-116
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harehoid;'
d to hc th{;

; i ; ) L8
ealand residents. Company B is also a New Zealand Teside

969

lier during the
(or identical sharcs) are returned to the share supp
nal shares (or 1

. issioner), and
w the 008 rm (ot such extended term as approved by the Comm

vl nds 'dld on the
agreec 1€ dit transfer notice in respect to any dividends p
s a cre

[ : i is payable on the
g the share user ISsuc blishes and maintains an ICA if a dividend is pay
tabli

org l,ﬂl share Or €s
b & 1 =] g
unt !u]CG recogr s€ tha[ U“del a §1 are EIId g oarra ement the
n Cled]t acco 3

[) !1[ ). 18 18
( 5
dllS remal wit thc economic owner Of the b[la ¢s (the share su € l s

The imputatio

jon cre ; : its to t
imp.utatldo?Jy transferring the imputation credi
achleVC

- nt
it under s LE 1(2). - ation credits to replacemen
user a tax 4Ry Lm'th r maintain an [CA in order to atlta'ch 1??:{;‘;23 they can issue a credit
are user can eithe ived the underlying divid in s 30C of the Tax
A share ! if the share user has recel 3 tice is specified in s e i
ments Of 1 a credit transfer no credit transfer notice
rrz):lsfef DL, Thel f;cgﬁrlm A?]f;/ imputation credit transferred u(]i1 (liaccrt:(a)meﬂ income of the share
Administration ﬁCtta){abllc income of the share user and instea
y d from the .. g
- See s CD 17 and 16-630. e ible because, say, the original shared
B anster of Ao e O s roto.af 33%, refer fo's RE 17 2
Where no direct trar user is obliged to pay RWT at the r tation credits attached to the
nave been sold, the ::arc hsire l;:nding RWT gives rise to imputa
D, ¢l 5 This share- . h
seh 1, pt Us =nt. See §15-067. subject to the
armeant. BEﬂ . ayment are d
replacement pa, ived by a share supplier on a replac:em]_:m&]gr ?hey are allocated under
[mputation crealts I'CCEH:'? : yutation credits, regardless of whe transfer notice being issued.
same treovment as “Drmdhm;puscr paying RWT or from a credit tr ayment is paid and in the
§ OB Cay-arise from d:}e]escerl;dit arises on the date the (r}ep]acemen pay
N st two cases N -040. .
In the first tw he date the notice is issued. See 17 0_ . ttached by the share user
| itar case, on the A will arise when imputation credits arﬁ a the chiss (iiaE TABEIES
w e Eah ‘here -
g ; is issucd or w . Ao ne
d;t tram:errninnogt]c:hare transfer that is not a sharc-lending
a retu

i hare user’s IC
Debits to a 8
to a replacement payment, a cre
imputation credits in respect o
arrangement. See 17-045.

Retuln“lg Sllal e t! aIlSiEl “0[ a Sllal E'Ie"d"lg at IallgEIlIEIIt

i t, the rules
i -lending arrangement,
lify as a share-len e e
. nsfer does not qual ‘ B e et
Where a returning shatfaffgny imputation credits recc(l;;ed Egr:,-hfu: e s i avhicved by
: o i ¢ she the s S - Th : o
B i ith nomic owner of the shares ; B e
I i : nt of any impu L
B ftCOO enter a debit in their ICA for the dn;ggCiate)‘ D
B e u?'edividends paid to the share user (or and ?:. e o 67 Ui sl
. TGS_PfcctiS a credit of tax for the imputation credifs
er is not entitied to I he b
ﬁie]fis i dlsposal T VETS do not attempt to structure transactions
isi that taxpayers -
l-avoidance provision €nsurcs ye gy |
o a:;nltl5 d:l?sli((iii the ]:etuming share transfer deﬁmtlon.. O e tending s see Tas
B di ion and examples of the opcrz{\)ttl)gn t08( € s
rther discuss o el
fnofl;ir]};uﬁon Bulletin 1185-120 Vol 18, No 5, June

in tax advantage 90AF ]
117-120 Arrangemen’ls - O::tg:; 54 OB 71, OB 72, OB 72B, YA 1 (“tax advantage’’); T:" St Shi
0813, 0825, 084, ’ ’ f the Income Tax Ac
: . dGB 360 B, 4 v to
: isions ¢ tained in ss GB 35 an rovisions apply

gy voicince pr(]i"vmtlotzz dTr:;OAndministration Act .1994 (TAAC)r.e;{iI:SC P
Tl ?Snl;ss ?(?ﬁ‘bta?n a tax advantage in relation to imputation
arrange

IO EIHI El(ﬂes Q ] S Sectio 1 T 1 t t i i g f".
‘ e & 5 among Dthe th]ng\ - M l
i i a ““tax advdntagc ) 15, = : S (GIC() l)a or a

i | h Clh{;id;[ls or a Cl'edit to an lmputdtlon Credlt aci a
CrEdit 0[ tax l)y sharc 5 cour A 0 (8]}

authority credit account.

[1T07 ss GB 35, GB 36, LE 1(5),

17-120
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1“ 7-215 Credits .
account (ICA) and debits to the Australian imputation credit

[1T07 ss OB 27_0p 29

s OB 4(5). 1f
(see 917-040), another credit will not ¢
Debits

A]l AuS t1 dha,” ICA C()Hlp'{l 1y must EC(nd as a deb fin 1ts I( 1\, an IEfund 01
] ovel p .( wnicn I da bee (= ]te(i 0 ,
al NRW h & C d t < ]CA '

L] tax ove :
mpaid on schedyl
been credit ular payments t :
ed to the ICA $ to non-resident contract ;
ors which has .
previously

117-220  Austral;
al
tax to loss 1an [CA company — converting further incom
e

Ozzic Ltd is
S an Australian [
L - 1 [CA comy .
td. Ozzie Ltd has 4 debit balance o pany and also part of a wholly-

e 8700 in it :
el aon _2(? Iunf: 20X3. At that time, lherles']CA o 2
i jnfamst Wwhich the payment of fuﬁhcr o
COme tax payment int 5. THE. tpopn,
. 20X3/X4 income year is §2.500 Eﬁ?ﬂg;ﬁzs{)‘w i
¢ reason for allowing the | l
payment to another

0 i
wned group of companies with Kiwi

X3. Ouzzi i
possibily ol (}4216_ Ltd pays [urther income tax
zie Ltd will have a futgre income tax

tax mq redi i
o ;){Ok: cl,xe'c%lted. Ozzie Lid elects (o convert the
8 available for offset by Kiwi Ltd in the

0ss conversion |s
§ to sto 5 y
group company (assuming the P the refund of the further -

1d he 5 group compan = : . .
om happen if the further incogcythds sufficient imputation
pany. aX payment was simply

credits in itg 1CA) i
; “A). This
transferred to the other grou; Céu
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liance requirements for an Australian ICA
[ TAA s5 69(2), 139A, 142(1)(d) ]

q 7.225 Comp
company

¢ followin
Australian impu

g is a summary of the additional compliance requirements that are placed on an

tation credit account (ICA) company.

|mputation return — s 69(2)

n Australian [CA company which does not have to file a return of income for the tax ycar

ust file the annual imputation return by 31 July following the end of the tax year. For
example. an Australian ICA company that is not required to file a tax return for the year ended
3] March 2018 must file its 2017/18 imputation return by 31 July 2018.

alian ICA company is required to fi
be filed by the time the tax return is required t
New Zealand ICA company. See §17-080.

If the Austr le a tax return for the tax year, the imputation
return must o be filed. This is the same rtule that

applies for a
Late filing penalty —ss 1 39A(4) and 142(1)(d)

by an Australian ICA company which does not file its

A late filing pena'ty of $250 is payable
y the

imputation refutn on time. The due date for payment of this penalty is the date specified b
Commissioner ot the date by which the Australian ICA company is required to furnish the
jmputaticn jeturm, whichever is the later. Note that the date specified by the Commissioner
cannst be less than 30 days after the day on which the Commissioner has notified the

com: any that the penalty is payable.

y17-235 Imputation — dividends paid in Australian
currency [1T07 s OB 60(6), (7); TAA 53 29(1B), 67(1)(eb) |

For the purposes of the imputation rules, a
dollar equivalent of the amount of a dividen

18:

formula is provided to calculate the New Zealand
d that is paid in Australian currency. The formula

axb

where:
a is the amount of the dividend expressed in Australian dollars, and

b is the close of trading spot exchange rate for the Australian dollar for the date on
which the dividend is declared (if that date is no more than threec months before the date
the dividend is paid), or the date on which the dividend is paid (if the date of payment is
more than three months after the date the dividend is declared).

Shareholder dividend statement — s 29(1B)

ralian 1CA company must use the term ““New Zealand

When paying a dividend, an Aust
er dividend statement. Sec also 917-090.

imputation credit’” on the sharchold

Company dividend statement — s 67(1)(eb)

mrency by an Australian imputation credit
t (sce §17-085) must show the exchange
lian dollar that was used to calculate the

For any payment of a dividend in Australian cu
account company, the company dividend statemen
rate between the New Zealand dollar and the Austra
imputation ratio.

117-235




