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2. MEDIATION

One thing that strikes one in the Keeneye case was that part of the case involved discus-
sion and interpretation centred around what a “mediation” actually is, owing in part
to the fact that the mediation session in China took place in an informal setting over
dinner and concerns about the particular meaning given to some of the language useq
by the mediator.

The modern commercial mediation model used in international cases is primarily
what is known as a “facilitative” process. Modern facilitative commercial mediation
contains some key concepts which can be said to form the foundations of the whole
mediation process.

In 2014, Justice Barnabus Fung stated very clearly that the courts and government have
chosen the facilitative model of mediation as the primary model to be used in Hong
Kong. Giving a keynote speech he said:

“Hong Kong has adopted the facilitative model as the orthodox or dominant
model of mediation. Facilitative mediation is focussed on providing a structure
and agenda for discussions and to that end, helping the parties to find a resolution
of the dispute on their own. Unlike an evaluative process, mediators adopting
the facilitative model typically do not evaluate the merits of the parties’ case
notwithstanding that they may have expert knowledge of the subject matter in the
dispute. They do not take an advisory role or make predictions about the outcome
of litigation. They are not allowed to direct the parties to a particular settlement.
Instead the mediator facilitates the communication and negotiation of the parties.
They act as keepers of the process but not the contents or the outcome.

He went on to say ‘the established infrastructure for mediation training ir, Hung
Kong is based on the facilitative approach. Candidates are assessed on vari-
ous aspects including the proper role of the mediator (e.g. being imnartial and
neutral), confidentiality (distinguishing confidential information thai.zennot be
disclosed...)’.””

3. DEFINITIONS OF FACILITATIVE MEDIATION

“Mediation is a flexible process conducted confidentially in which a neutral per-
son actively assists parties in working towards a negotiated agreement of a dis-
pute or difference, with the parties in ultimate control of the decision to settle and
the terms of resolution.

Barnabus Fung J, Mediator's Qualifications and Skills (Mediation Week Conference, Department of Justice,
Hong Kong, 21 March 2014).

The Centre for Effective Dispute Resolution, (the “CEDR™) London, available at http:/www.cedr.com (accessed
4 May 2017).

SOME KEY CONCEPTS

«Mediation is a voluntary, non-binding, private dispute resolution process i'n
which a neutral person, the mediator, helps the parties to reach their own negoti-
ated settlement agreement. The mediator has no power fo impose a setrlemem.zt.
His/her function is to overcome any impasse seitlement and encourage the parties
to reach an amicable settlement.””

The above definitions of facilitative mediation share some key concepts:

. confidentiality;

- neutrality;

. solutions-based process and

. mutual acceptability.

Although these definitions are taken from different jurisdictiops, ip th'is case the pnited
Kingdom and Singapore and allowing for the fact the .ufor('hng is qlfferent it is rela-
fively easy to sve that they are derived from similar. facilitative mefilatlon modf'sls and
they have & comimon approach to mediation including the emphasw on neutrality and
confideniiality.® Justice Fung’s description of facilitative mediation and both the ?bove
deficitiors emphasise that the mediator is not a decision maker. At no point will the
raeiator direct the parties as to how the dispute should be settled.” This of cou.rse is
~ompletely different from an arbitrator’s role which is to do precisely that: advise or
make a decision as to how the dispute should be decided.

4. Some KEy CONCEPTS

In order to understand the facilitative mediation model fully, it is useful to take a closer
look at the some of the key concepts and claims for mediation which are contained
in these definitions and elsewhere. It should be noted, however, that the majority of
these concepts are not confined to the facilitative model only, but would be equally
relevant, for example, for transformative models of mediation, which are used in non-
commercial areas like family mediation.

(a) Confidentiality

All facilitative mediation rules or codes include guidelines about confidentiality, for
example the Hong Kong Mediation Code says under the heading “Responsibilities to
the Parties”,

Hong Kong Mediation Accreditation Association Limited (the “HKMAAL”) www.hkmaal.org hk (Accessed 20
April 2017). HKMAAL is an umbrella body supported by the Hong Kong government and comprising the lead-
ing mediation organizations in Hong Kong with the aim of setting standards for accredited mediators, trainers,
and other professionals involved in mediation. It also sets standards for mediation training courses plus works to
promote a culture of best practice and professionalism in mediation in Hong Kong.

Danny McFadden, Mediation in Greater China: The new Frontier for Commercial Mediation (Hong Kong:
Wolters Kluwer/ CCH, 2013).

This will be discussed in more under “Neutrality” [5.015]-[5.017].
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(3) Managing the mediator’s own pre-conceived prejudices, assumptions and
judgments; how to remain open minded, facilitate creativity and address par-
ties’ interests.

(4) Facilitation of discussions, negotiations, option development; reality testing
and reaching workable mutual agreements.'®

A mediator is expected to be both “non-directive” and must provide information “with-
out” advising”. A facilitative mediator will usually start from the premise that they will
remain entirely neutral and not offer an opinion even if asked to do so.

(b) Evaluative mediation

In this type of mediation, the mediator often has some substantive expertise or as is
often the case in China, is highly respected by the parties and uses that status to offer
an opinion to the parties which can include suggesting outcomes that might occur
should the case be heard by a judge or tribunal. The evaluative mediator will assume
that the parties are secking guidance either on the law or a proposed solution based on
the mediator’s own knowledge and expertise.

(¢) The difference in practice

As the brief comparison above clearly shows the two models have very dissimilar
characteristics and mediators are required to practice under distinctly different condi-
tions of engagement. However for the legal practitioner in practice the differences may
become somewhat blurred. Mediators practicing the facilitative model will often have
very different styles, which can range from what appears to be a very “laid back” style
to what the British call a very “robust” style. Some lawyers in the United States, for
example, believe that effective mediation “almost always requires some analysis offhe
strengths and weaknesses of each parties position should the dispute be arbiwrateu or
litigated”."” Others will insist that the mediator remain strictly facilitative and not “tell
us what to do”. However it is very hard to draw clear cut lines betwetn the, different
models and most mediators will adapt their style to suit the needs of the parties. So in
practice mediators may use a range of different approaches within a single mediation.”
Therefore lawyers need to be aware of the types of mediation practiced within the
country their clients are likely to require dispute resolution and also understand that
even if the predominant model used is facilitative or evaluative mediators will always
have their own style of mediating which will often walk a fine line between the two
models. Prior to selecting a mediator all lawyers should discuss with the mediator or
the mediation provider the style of the mediator and if necessary some ground rules
for mediator interventions.

18 Guidelines for HKMAAL Stage | Mediation Course Providers, available at www.hkmaal.org.hk.
19 Gerald S Clay quoted in Leonard Riskin, “Understanding Mediator's Orientations, Strategies and Techniques:
A Guide for the Perplexed’ (1996) 1(7) Harvard Law Review 9.
2 eonard Riskin, “Decision Making in Mediation: The New Old Grid and the New Grid System” (2003) 79(1)
Notre Dame Law Review 1-53.

ARBITRATION AND MEDIATION PROCESSES COMPARED

6. WHAT IS ARBITRATION?

Arbitration is a private and confidential process which can provide parties with a rela-
dively fasts final and binding resolution of a dispute. Arbitration is normally conducted
in accordance with the terms of an arbitration agreement between the Parties.

Arbitration is in many aspects similar to a court proceeding. The arbitrator is an umpire
1o decide the dispute based on the merits of each party’s case. The arbitrator is inde-

endent and impartial and is usually an expert in the field in relation to the dispute.
The decision of the arbitrator, known as the arbitral award, is final and binding and can
only be appealed on a point of law.

(a) Advantages of arbitration

Enforceability: Enforcement of foreign court judgments can be difficult in the
absence of an appropriate bilateral treaty. Under the New York Convention signed
by more wati 140 jurisdictions, each of the Convention party undertakes to recog-
nise-4nd enforce arbitral awards made in other signatory members.

Final and Binding: Arbitral Awards are usually final and binding and can
ouly be appealed on point of law, which means prolonged court appeal pro-
cedures can be avoided.

7. ARBITRATION AND MEDIATION Processes COMPARED

If we refresh our memories as o how the two processes are different, the key elements
would be:

Arbitration is a hearing process in which parties bring their dispute to some-
one for a decision. Mediation is a facilitated negotiation process in which a
trained mediator works to bring the parties to agreement.

Mediation is informal; arbitration although less formal than court is still
formal.

The goal of mediation is to resolve misunderstandings and help the parties
achieve a mutually agreed settlement, while the goal of arbitration is to come
to a decision in a dispute.

The mediator has no power to force the parties to come 10 a decision; the
arbitrator makes a mandatory and (usually) binding decision.

Mediation is voluntary, either party can withdraw at any time; if the con-
tract states that arbitration will be used should negotiations fail then, once it
begins there is usually no possibility of withdrawal.

(a) Mediation in China

If the facilitative model is the “orthodox or dominant model of mediation” in Hong
Kong, is this the case in mainland China? The answer is quite clearly “No”. Legal
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commentators in mainland China recognise this difference “F E AR ST F ¥
TR K EIASE™ (“Chinese and Western mediation are very different”). In China, the
dominant and therefore orthodox model is actually an evaluative model. In traditional
Chinese mediation sessions, the mediator was regarded as a “persuasive intermediary”,
based on the highly regarded Confucian principle of compromise, and he was expected
to voice an opinion.

After the Communist Party came to power, they established People’s mediation Com-
mittees which saw the Mediators” duties as:

. acting as go-betweens for parties who refused to talk to one another;
. defining issues;

. deciding questions of fact and

. issuing tentative or advisory decisions.

The Mediation committees also exerted strong political, economic, social and moral
pressure upon one or both parties to gain “voluntary” compliance with the decisions.

(b) Court-Performed mediation in China

In modern China, mediation performed in the courts 7% i H T A% (Court Mediation)
is part of the Civil Procedure of China’s court system. In these cases, the Judge who
is assigned to a case will also conduct the mediation. The Judge-Mediator may ask
the parties to come to court for the mediation or the Judge-Mediator may go to a town
or village to investigate and talk with the parties and witnesses. It is not a facilitative
process, it has a much more evaluative element, in that the Judge-Mediator may point
out weaknesses in a party’s position and may apply certain cultural or legal valucs
to facilitate settlement. The Judge may suggest settlement proposals, and emplasise
the economic or social benefits of settlement. This type of mediation is considcred a
voluntary process; however, some believe there is a coercive element in'his type of
mediation. If settlement is reached, the court drafts a Mediation Statemi=autizat includes
the claims, facts and settlement agreement. This document is then signed by all of the
parties and will have the effect of a court judgment.

Therefore, in the Keeneye case for the Chinese parties, it would have been considered
fairly normal for a mediator to express a view or make a proposal as to how the case
might be settled. This evaluative style of mediation and practice continues to this day
in China, so in effect the style of mediation as practiced by the Xian “mediators” in
the case is the orthodox one for mainland China. The mediator suggesting a proposal
involving a sum of money would not have been seen as unusual by most Chinese par-
ties. Although in the Xian Court the Respondents complained of bias, this allegation
was not based on the fact that the mediator suggested a solution, what upset them so

21 Professor Fan Yu, Keynote speech at the 7th China Youth Forum of Law 2012, Southwest University of Political
Science and Law.

2 Jerome Cohen, “Chinese Mediation on the eve of modernization™ 54 (1966) Cal. L. Rev. 1201, 1208.

3 Linda Mealey-Lohmann China Insight published on Friday, 28 May 2010. www.chinainsight.info.

MED-ARB

much was that the Respondent felt or at least claimed to feel that the mediator lacked
;mpartiality and favoured the Appellant’s case.

8. MED-ARB

Although not often used in common law countries, med arb is used in many jurisdic-
tions, primarily in civil law countries such as China, Hong Kong, Japan, Germany,
gwitzerland and Singapore. Short for mediation-arbitration, this process gives the
parties the opportunity to use mediation to reach a settlement, and then to rely on a
decision by a neutral if there are issues on which no agreement can be reached. This
process encourages parties to create their own best settlement in the knowledge that
an arbitrator will, otherwise, impose a settlement.

Med-Arb offers parties the ability to participate in a mediation having agreed in
advance that if unable to reach a settlement, the process will shift to arbitration.

The neutral:

. cau serve as both mediator and arbitrator in an “integrated” process, acting
to facilitate negotiations and also making binding decisions on stalemated
issues along the way;

. in a “separate” process will attempt to achieve a mediated settlement before
“switching hats” to decide any unresolved issues;

. acts as either the mediator or the arbitrator, if the local rules do not allow the
same person to act in both roles and

. makes a binding settlement decision between the final offer or final demand
given in a Final Offer.

Some parties will choose to have the same person act as both the mediator and the
arbitrator, whilst others may prefer one person to be the mediator and another to be the
arbitrator. However, knowledge that the mediator may eventually act as arbitrator may
cause parties to be more restrained in revealing their real needs and positions. There
are other potential difficulties if the same person acts in both roles; particularly chal-
lenging is the question of how to treat information obtained confidentially in private
meetings. It is therefore often considered desirable for a different neutral to arbitrate
on the outstanding issues, even though this will involve a further presentation of the
parties’ cases and some further costs.

(a) Med-Arb or Arb-Med during Chinese arbitration proceedings

Arbitration proceedings in China incorporate mediation into their hearings.* At the
moment, only institutional arbitration is permitted in China, an ad hoc arbitration with
its seat in China will not be recognised. So an arbitration agreement must contain a
designated arbitration commission or body; otherwise the agreement will be held to be

" CIETAC, the Beijing Arbitration Centre and the HKIAC all have rules covering this situation.
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. The mediator may put forward a mediation resolution plan for the par-
ties’ reference, and the parties may accept, refuse to accept or render some
amendment(s) to the resolution plan set forth by the mediator.

. No written record of the specific process of that mediation shall be made, but
the content of the mediation agreement shall be made as a written record.

After the first arbitration sitting, the members of the Tribunal decided to attempt media-
tion of the case. The Tribunal appointed Pan Junxin (XAC’s Secretary General not act-
ing as arbitrator on the Tribunal) and Zhou Jian (a member of the Tribunal arbitrator)
to contact the parties with this suggestion. Pan and Zhou were appointed because they
were based in Xian, whereas Jiang Ping and Liu Chuntian (the other two arbitrators)
were based in Beijing.

Pan’s office communicated the suggestion to a lawyer acting for the Applicants. Sub-
sequently, Pan and Zhou contacted Zeng Wei, a sharcholder, in one of the companies
involved in the dispute to meet them at the Xian Shangri-La hotel over dinner. Zeng
was contacted because he was regarded as friendly with the Respondents. Zeng had
described himself at the arbitration stage as “a person related to” (3% & A} the Respon-
dents. Secretary General Pan had not however met with Zeng during the arbitration
sittings. Therefore, present at the Shangri-La hotel dinner were Pan, Zeng and Zhou
Jian. Pan told Zeng that the Tribunal proposed that Keeneye should offer Gao and Xie
RMB250 million to settle the matter. Pan asked Zeng “to work on” the Respondents. The
Respondents subsequently rejected the RMB250 million settlement proposal but made
no specific complaints about the meeting in the hotel or the conduct of Pan and Zhou.

When the Award was published in June 2010, the actual outcome was different from
that which the Respondents allege had been proposed to Zeng by Pan and Zhou at
the Shangri-La hotel. The Award dismissed the Respondents’ claim in its entirety
and revoked the Agreements. The Tribunal “recommended” that the Respondent:
“shall take the initiative to pay RMB 50,000,000 as the economic compensation to
[the Respondents] in order to end the disputes between the parties”. Howéver, they
went on to say, this recommendation was “based on the fairness and reasencbleness
arbitration principles, it is not binding and not included in the arbitral imauters”.

In their appeal against the Award to the Xian Intermediate Court, the Respondents
contended that this difference in outcome was because Pan had manipulated the out-
come of the arbitration and the Tribunal had shown “favoritism and malpractice”. The
Respondents complained that Pan “was not one of the arbitrators of this case and he
was not entitled to look into this case”. “Pan Jun Xin’s control and manipulation of
this case has seriously contravened the law and arbitration rules” >

On 19 October 2010, the Xian Court dismissed the Respondents’ appeal. The Court
said there was no evidence of bias and no breach of the arbitral rules, and upheld the
award. It stated that the private meeting was validly held as a part of an agreement to
the med-arb process.

0 fpid,, [38].

HEARING IN COURT OF FIRST INSTANCE

with regard to Pan getting involved as a mediator, the court stated that‘under art.37
«pfediation may be chaired by the Arbitral Tribunal or the presiding arbntratqr. ppon
appl‘Oval of the parties relevant units or persons may be invited to help the medlatlog or
chair the mediation as a mediator”.>' Therefore, it complied with the XAC arbitration
rules and they could see nothing wrong with this.

[n the interim, Gao and Xie had applied to the Hong Kong courts to obtain enforcement
of the Award. In August 2010, Justice Saunders of the Hong Kong High Court granted
an ex parte order for the enforcement of the Award in Hong Kong. The RCSpOIlldents
Keeneye applied to set aside the order under s 40E(3) of the Arbitration Ordinance
(Cap. 341) on the basis that the enforcement of the award woul.d be contrary t9 pub-
Jic policy since the award was tainted by actual or apparent bias. Gao and Xie, the
Applicants, argued that there was no bias and that the dinner on 27 Ma?ch 2010 was
an “abortive mediation” that was carried out pursuant to the Xian Arbitration Com-
mission’s Arbitration Rules.

10. FARING IN COURT OF FIRST INSTANCE BEFORE THE
HoNoURABLE JusTiCE REYES

misooe Reyes stated that:

“The question is whether I should set aside Saunders J's Order on the basis that
“it would be contrary to public policy to enforce the Award” (AO s.40E (3)). The
Respondents suggest that enforcement would be contrary to public policy because
the Award is tainted by bias or apparent bias. In other words, the main issue
before me is whether the Award was made in circumstances which would cause
a fair-minded observer to apprehend a real possibility of bias on the part of the
Arbitration Tribunal (Porter v. Magill [2002] AC 357 (HL)).”

After hearing argument from both parties Justice Reyes set aside the ex parte order on
grounds of public policy because he believed the Award was tainted with apparent bias.
Although the Xi’an Court found the award to be perfectly valid by its standards, Reyes
T held that Hong Kong courts could apply their own standards when deciding whether
an award is to be refused enforcement under public policy grounds.

He said that a med-arb process may run into self-evident difficulties from the point of
view of impartiality and the risk of apparent bias arising from an arbitrator also acting
as mediator. “What happened at the Shangri-La would give the fair-minded observer
a palpable sense of unease”.*> The Court held that there is nothing wrong in principle
with med-arb but from the point of view of impartiality, the med-arb process runs into
self-evident difficulties. “The risk of a mediator turned arbitrator appearing to be biased
will always be great.”

' Gao Haiyan and Xie Heping v Keeneye Holdings Ltd [2011] 3 HKC 157, [32] (CFI).

* lbid, [54] (Reyes I).
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that justice would not be seen to be done. “Enforcement of such award would be an
affront to the Court’s sense of justice.”

Reyes J held that:

“If a Hong Kong award were tainted by the appearance of bias, I have no douby
that, purely as a matter of justice and fairness, the Court should refuse enforce-
ment of the same .... Otherwise, it would bring justice into disrepute if the Court
were to allow an award with the appearance of bias to be enforced in the same way
as a judgment of the Court. The Court’s judgments (including awards enforced as
such) must always be (and be seen to be) impartial.”

He stated that it should not make any difference to this principle if an award is that of
a foreign tribunal (whether of the Mainland or elsewhere).

11. THE CouRT OF APPEAL DECISION

The Court of Appeal said that it was not for the Court of First Instance (CFI) to express
an opinion on the correctness of the arbitral tribunal and that such an award should only
be blocked if it has been proven that enforcement of the award would be contrary to
public policy under s.40E(3) of the Hong Kong Arbitration Ordinance. In reversing the
decision of the lower court, the Court of Appeal held that the arbitration award could
be enforced in Hong Kong based on two main grounds.

(a) The waiver

The Court of Appeal took the view that a party to an arbitration that wishes to corn-
plain of non-compliance with the rules governing the arbitration must do so prompily:
and must not proceed with the arbitration, keeping the point of non-compliance up 1ts
sleeve for later use. The latter point was also stated in the Xian Arbitration/Commis-
sion Arbitration Rules, which indicate that failure to submit an objectior niitially will
result in the party being deemed to have waived his or her right to otiect. Tang VP
stated that Reyes J had correctly stated the principle from the Hebei Import case “a
party to an arbitration who wishes to rely on non-compliance with the rules governing
an arbitration shall do so promptly and shall not proceed with the arbitration as if they
had been compliance with a relevant rule keeping the point of non-compliance up ones
sleeve for later use” *

Tang VP observed that art 5 of the XAC Rules contained similar provisions as art 45
of the CIETAC Rules (which was under consideration in the Hebei case), and that
failing to lodge an official complaint under art 5 showed a clear case of waiver of
the right to complain.** The Respondents continued with the arbitration proceedings
including submitting a Supplementary Submission which Tang VP held was behaviour

34

Hebei Import and Export Corp v Polytek Engineering Co Ltd [1999] 1 HKLRD 665, 690b (Sir Anthony Mason
NJP) (CFA).
*[2012] 1 HKLRD 627, [38].

THE COURT OF APPEAL DECISION

nsistent with a waiver. Tang VP quoted from an ICC Arbitration Handbook which
0

tated “Failure to raise an issue will result in waiver under many if not most national
sta

Jegal systems” .’

Court of Appeal took the view that Keeneye should have complained about impro-
priety or bias, real or apparent, against the arbitral tribunal or the Sgcretag General
before the making of the award and that Keeneye’s attack on Gao’s integrity was not

a substitute for a complaint.

The

The “clumsy compromise solution”, which Reyes J described as the Respondents way
of raising their concerns to the Xian court mentioned ~earlier, Was not accepted by
Tang VP as a substitute for a complaint about impropr}e‘Fy or b.1as, app_arent or re.al,
against the arbitral tribunal or the Secretary General. This in partlcular,.smce the Xian
Rules, made express provision for waiver of the right to object. Accordl.ngl)./, what the
Respondents should have done was to object promptly, during the arbitration, to any
events in the Shangri-La Hotel they considered irregular. Since they failed to do so,
they were deemed, to have waived their right to object to any irreg.ulariti_es at a later
stage, whether In setting-aside or enforcement proceedings.?” On this basis, the Court
of Appeal alluwed the appeal and set aside the order of the CFI.

Tang " P-did not believe that the Respondents had an apprehension of bias or impropri-
eiv, veal or apparent, before the making of the award. Instead of bringing a complaint,
th-cy had continued the arbitration, as if there had been compliance with the relevant
rule, hoping for a satisfactory conclusion, even though it was their case that they feared
it might antagonise the arbitral tribunal by complaining, which could result in an unfa-
vourable or less favourable result.

(b) No apparent bias

The Court also disagreed with the CFI's ruling that apparent bias had been established.
The CFI’s ruling was based on the fact that the mediation was held in an informal man-
ner during dinner at the Shangri-La hotel with “related parties” rather than with the par-
ties themselves or their legal representatives. In addition, during the dinner the secretary
general and the arbitrator appeared to propose that the award would be in Keeneye’s
favour if Keeneye was prepared to pay compensation of RMB250 million. Keeneye
refused, and subsequently the award was issued in favour of Gao with a recommenda-
tion that Gao make a payment to Keeneye of RMB50 million. On these grounds, the CFI
concluded that there was apparent bias and refused to enforce the award.

The Court of Appeal rejected the suggestion of bias on the following grounds:
* The Mainland court was better able to decide whether holding a mediation

over dinner at a hotel is acceptable. There was no complaint to the Main-
land court about the venue of the mediation when Keeneye unsuccessfully

Paragraph 54 footnote in Thomas H Webster, Handbook of ICC Arbitration Commentary Precedents and Materi-
als (London: Sweet & Maxwell, 2008).

Hebei Import and Export Corp v Polytek Engineering Co Ltd [1999] 1 HKLRD 663, 690b (Sir Anthony Mason
NIP) (CFA).

115

4.077

4.078

4.079

4.080

4.081




308

10.010

10.011

ARBITRATORS

seeks to submit new evidence after the deadline for submission of evidence hag
and without having made any application for an extension, the court is unlike]
sympathetic to an allegation that it did not have an opportunity to present its ¢

Passeq
Y 10 be
ase. !4

These decisions reflect what the authors submit is the dominant purpose of art 18 of the
Model Law, which is to protect the parties from egregious conduct by a tribunal, rathey
than from their own failures or strategic choices.'* In practice, reconciling the duty to
ensure equal treatment and afford a reasonable opportunity to the parties to Present
their case with arbitrators’ other duties, such as the duty to respect party autonomy i,
determining procedural rules, may not always be straightforward.'s For example, if the
parties agree that the claimant may have two extra hours or two extra days to make

oral submissions, should such an agreement be struck down by a tribunal as contrary
to s 467

Because art 18 is a mandatory provision “that limits both the powers of the parties and
the arbitral tribunal to determine the arbitral procedure™,"” the parties’ autonomy ip
agreeing to arbitral procedures and the tribunals’ duty to give effect to such agreements
is subject to the overriding objective that the parties must be treated with equality and
be afforded a reasonable opportunity to present their case.’® In Brunswick Bowling &
Billiards Corp v Shanghai Zhonglu Industrial Co Ltd, the parties agreed to adopt a
chess-clock method of allocating time at the hearing, but additional time was subse-
quently allocated by the tribunal to the claimant. The respondents sought to set aside
the award on various grounds, including on the basis that the arbitral procedure was not
conducted in accordance with the agreement of the parties. The court concluded that
“In a situation where the arbitrators discern a potential problem with the opportunity
to a party presenting his case fairly arising from a procedure agreed by the parties,
they are obliged to raise it with the parties instead of following blindly what has been
agreed. After hearing submissions from the parties, if the arbitrators were of the view:
that the procedure agreed by the parties would result in a breach of art 18, they shenia
take steps to conduct the arbitration in such a manner that could redress the prchizm
instead of being constrained by an unworkable agreement of the parties .. .it. this par-
ticular instance, the slavish application of the chess-clock arrangement-is.iir conflict
with art 18, as such the Tribunal was obliged to depart from it.”"? Acvordingly the

decision recognised the discretion which should be afforded to tribunals when making
procedural decisions.?

Qinhuangdao Tongda Enterprise Development Co v Million Basic Co Ltd [1993] 1 HKLR 173.

Corporacion Transnacional de Inversiones SA de CV v STET International SpA 2001 45 OR (3d) 183, [73],
affirmed (2000) 49 OR (3d) 414, OJ No. 34, leave to appeal to the Supreme Court of Canada sought but dismissed
with costs May 3, 8.C.C. File No. 28237. Subsequently followed in Entes v. Kyrgyz Republic 2016 ONSC 7221,
[5] and Consolidated v Ambatovy 2016 ONSC 7171, [56].

See art 19(1) of the Model Law, given effect by s 47(1) of the Arbitration Ordinance (Cap. 609).

7 See para 10.004.

Brunswick Bowling & Billiards Corp v Shanghai Zhonglu Industrial Co Ltd [2011] | HKLRD 707, [84]-[86].
Note that the judgment refers to a “full opportunity” to present a party’s case, which has been amended in the
Arbitration Ordinance (Cap. 609) to a “reasonable opportunity” (see s 46(3)(b)).

Brunswick Bowling & Billiards Corp v Shanghai Zhonglu Industrial Co Ltd [2011] 1 HKLRD 707, [87]-[89].
See Gary B Born, International Commercial Arbitration (Wolters Kluwer, 2021) pp.3513-3514: “Where an
arbitral tribunal fails to provide a party an opportunity to present its argument or evidence, or to respond to
its counter-party’s evidence or argument, then the tribunal subsequent award is potentially subject to annul-
ment ... Nonetheless ... a tribunal is generally afforded substantial discretion ... in determining the need for and

GENERAL DUTIES IN CONDUCTING PROCEEDINGS

a2 2011 first instance decision (which was subsequently reversed — see
d to undermine this principle, when the Hong Kong court set as*.ldt? an

e licant argued that it was unable to present its case and/or the arbitral
gt the 31:}: in accordance with the agreement of the parties. In particular, the
e (111 that the tribunal adopted a procedure that (1) was not in accordance
o ent of the parties by permitting sequential rather than simultaneous
f rr:-hearing submissions on Taiwanese law, (2) rendered t.he respc_)qdent
hange_o lp roceedings unable to present its case by refusing to consider additional
e F-H-bma szaiwanese law (which were sought to be introduced shortly before the
wﬂl?nﬂes f{n@) failed to give the respondent an opportunity to respond to the claim-
e ions on Hong Kong law (which was raised for the first time in post-
m'lt,s. subﬁgssissions). The court concluded that it was “unable to say” whether the
- SufrtTle Award would have been different had the violations not occurred. In
butco‘m'e Oits discretion in favour of setting aside the award, the court stated th:cl’[ “th;
ixiﬁsﬁin opportunity to make a submission in reply on a matter of law will invari-

2 21
ably constitute as

nger,

co

Jith the agree

arious violation. It is a matter of basic fairness”.

‘ayhsequent’y e Court of Appeal in Hong Kong reversed.the ﬁrst. instance d_e;isign
Su - <t9¢ all three elements outlined above. First, consistent with the decision in
;‘:ﬁli:zn I;awling the Court of Appeal concluded that, following a late amendment
t' c jwe party’s case, the tribunal was not obliged to s@awshly follow the procedure
\wiected in the original timetable, and the court at first instance should not have ques-

O tioned the merits of the tribunal’s decision to grant leave to amend or the terms upon
O which such leave was granted.? Second, the tribunal’s refusal to receive a.nc_l cons@er
fhe additional authorities on Taiwanese law was a case management decision which
was fully within the discretion of the tribunal to make.and did not rendefr one par}tly
unable to present its case.* Third, the tribunal was entitled t(‘) take the view that the
Hong Kong law issue was raised at a late stage of the proce'ed.l.ngs and that the oI;(pos—
ing party had already had two opportunities to make submissions on the Hong Kong

law issue previously.*

. Ultimately the Court of Appeal’s decision restores the balance t(?wards procedural
discretion in favour of tribunals. In considering whether the parties were unable to
present their case in terms of art 18 of the Model Law, the Coul.’t of Appeal held that
“the conduct complained of must be sufficiently serious or egregious so that one could

admissibility of evidence or argument on particular issues.” Similarly Craig, Park and-Paul.sson, when add‘rcssmg
art 15(2) of the ICC Rules 1998 note that “Except in the most egregious cases, the “.flde dl.scretmn of arb}trato}fs
and the flexibility of the arbitral process have been confirmed by national courts which quge rf?gularly re]e;:[t] (t] Oc
procedural arguments of disappointed parties” (International Chamber of Commerce Arbitration, 3rd f:d’ ;
para 16.04, Webster and Buhler, in considering the interplay of art 22(4) of lhf: IcC Rult?s- 2012 (equivalent o
art 15(2) of the 1998 Rules) with the New York Convention ground for rcfus1.ng rc?ognmon and enfurc&l:me:lt
of an award (art V(b)), note that “Above all, courts are not called to disagree with Tribunals on [‘:roct.:dura ;nad-
ters when assessing, for example, a party’s inability to present its case” (Handbeok of ICC Arbitration, 3rd ed,
2014) para 22-74.

Pacific China Holdings Ltd v Grand Pacific Holdings Ltd [2011] 4 HKLRD 188, [106].

* Grand Pacific Holdings Ltd v Pacific China Holdings Ltd (in lig) (No 1) [2012] 4 HKLRD 1, [52]-[56].

Ibid., [68).

Ibid., [77]-[81].
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What are the consequences of an arbitrator failing to comply with the general duties

of impartiality and/or independence? A party in a Hong Kong seated arbitration hag
the following options:

Under s 26(1) of the Arbitration Ordinance (Cap. 609), the following steps apply:

ARBITRATORS

(2) the HKIAC Administered Arbitration Rules require an arbitrator to be gy, d
remain at all times wholly independent and impartial;*®

@

(3) the Arbitration Rules of the Singapore International Arbitration Centre Pro-
vide that an arbitrator shall remain at all times independent and impartia]-3s

(4) the CIETAC Arbitration Rules require that the arbitrator shall not represep;

either party and shall be and remain independent of the parties and treat thep,

equally;”’ 3

(5) the LCIA Rules also require independence and impartiality and that the arb;.
trator will not act as advocate for or representative of any party;*® and

(6) the ICC Rules require an arbitrator to be and remain impartial and indepen.

4
dent of the parties.* “)

(d) Remedies for failure to comply

©)

(1) follow the challenge procedure laid down in the applicable institutional
rules;

(2) pursue the procedures set out in art 13 of the Model Law, given effect by s Q
26(1) of the Arbitration Ordinance (Cap. 609) (discussed below), which lead Q
ultimately to an application to the Court of First Instance in Hong Kong;* O

(1)
(3) apply to the Hong Kong Court to set aside the award if the alleged breach of

impartiality/independence comes to light after the award has been made.#!

2. BRINGING A CHALLENGE

2)

(1) within 15 days after becoming aware of the constitution of the tribunal or
after becoming aware of grounds giving rise to justifiable doubts as to an
arbitrator’s impartiality or independence, the party must send a written state-

)

BRINGING A CHALLENGE

the challenged arbitrator may choose to resign or the other party may agree
to the challenge, failing which the tribunal decides on the challenge. In a
three-member tribunal, it is usual for the challenged arbitrator to play no part
in the tribunal’s deliberations. If a sole arbitrator is challenged, this step
allows the arbitrator to consider full reasons for the challenge before decid-
ing whether or not to resign;*

if unsuccessful, the challenging party may, within 30 days of notice of the
{ribunal’s rejection of the challenge, apply to the Court of First Instance to
decide on the challenge. Article 13(3) of the Model Law provides that the
decision of the Court of First Instance shall be subject to no appeal;

if at any stage the arbitrator resigns, the other party agrees to the challenge,
or the Court removes him, the replacement shall be appointed according to
the same rules as were applicable to the appointment of the arbitrator being

replaced;®

the above procedures are qualified by the parties’ express right to agree on
an eiternative procedure, subject to the challenger’s ultimate right to bring a
chellenge to the Court of First Instance® and the requirement of equal treat-
1aent of the parties.*

*, dany arbitration rules provide an alternative procedure for challenge. In most cases,
@ | if a challenged arbitrator refuses to resign, the institution itself will decide upon the
challenge. For example:

under the UNCITRAL Arbitration Rules, the duly designated appointing
authority shall decide on the challenge.*® If there is no duly designated
appointing authority, the challenging party must first apply to the Permanent
Court of Arbitration at the Hague to designate an appointing authority, who
will then decide upon the challenge.*” This can be a time-consuming process
and emphasises the importance of ensuring that all clauses which incorporate
the UNCITRAL Arbitration Rules also nominate an appointing authority;

under the HKIAC Rules, the challenge must be dealt with by the HKIAC;
and48

under the ICC Rules, any challenge will be decided by the ICC Court.*

ment of the reasons for its challenge to the tribunal;

HKIAC Administered Arbitration Rules (2018) art 11.1.
SIAC Rules (2016) r 13.1.

CIETAC Rules (2015) art 24.

Arbitration Rules, LCIA (2020) art 5.3.

ICC Rules (2021) art 11(1).

Arbitration Ordinance (Cap. 609) ss 13(4)(a) and 26(1).
Ibid., s 26(5).

See Report of Committee on Hong Kong Arbitration Law, 30 April 2003, [20.3].

Maodel Law art 15, given effect by Arbitration Ordinance (Cap. 609) s 28. ]

The Court of First Instance is designated as the Court to decide on the challenge under Arbitration Ordinance
(Cap. 609) s 13(4)(a).

See Report of Committee on Hong Kong Arbitration Law, 30 Apr 2003, [20.2].

UNCITRAL Arbitration Rules 2013, art 13.4.

1 Ibid., art 6.

HKIAC Administered Arbitration Rules (2018) art 11.9.

1CC Rules (2017) art 14(1) and (3). See, e.g., AT & T Corp v Saudi Cable Co [2000] 2 All ER (Comm) 625 (Lord
Woolf MR) G40d-f, where the English Court of Appeal found that notwithstanding the express provision of th.e
ICC Rules which provided that a decision of the ICC Court should be final, the courts nonetheless retained their
jurisdiction to determine whether the ICC Rules had been breached.
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fully informed of all facts capable of being known to the general public in relation ¢,
the relevant decision-making process”.”

In terms of how the “real possibility” or “fair-minded” test is applied in practice, gyp,.
sequent English cases provide further guidance.” The courts emphasised three aspects:
(1) the test is an objective one and not dependent upon the characteristics of the Partieg
e.g. the nationalities of the parties;”™ (2) the test assumes that the impartial Dbserv@;
is “fair-minded” and “informed”, i.e. in possession of all the facts which bear on
question of whether there was a real possibility that the arbitrator was biased:™ and
(3) although the fair-minded and informed observer is not to be regarded as a lawyer,
he or she is expected to be aware of the way in which the legal profession in Englang
and Wales operates in practice (and to know that merely because an arbitrator acted ag
counsel for one of the firms of solicitors acting in the arbitration, does not give rise tg 5
real possibility of apparent bias).* It is also noted that all factors which give rise to the
possibility of apparent bias must be considered cumulatively, not merely individually &

Below is a list of some of the circumstances which may give rise to the necessary
implications. Potential challengers should however bear in mind that an exhaustive ljgt
of all disqualifying circumstances cannot be given. The courts tend to adopt a case-by-
case approach to each situation that arises.

(a) Past or present links between the arbitrator and a party or counsel

There is no doubt that a previous or subsisting relationship between an arbitrator and
a party can, in certain circumstances, give rise to the necessary apprehension of bias,
However, each case will turn on its facts and evidence, as demonstrated by the exam-
ples below.

The Hong Kong Court of Appeal rejected an allegation of apparent bias again=t an
arbitrator in a CIETAC arbitration who was a director of the Chinese governmen entity
which issued an inspection certificate, which was then relied upon by the ashitvator in
delivering his award. The court held that they could not infer a “real danger of bias”
from the arbitrator’s position as director of the government entity. Ashe applicant had
not discharged the burden upon it to prove a “real danger of bias”, the application was
dismissed.® In another case, the court held that apparent bias was not made out where

76

PCCW-HKT Telephone Ltd v Telecommunications Authority [2008] 2 HKLRD 282, [16], applying Johnson v
Johnson (2000) 201 CLR 448.

See, e.g., A v B, X[2011] EWHC 2345 (Comm) and / v L [2017] EWHC 137 (Comm). See also the UK Supreme
Court decision in Halliburton Co v Chubb Bermuda Insurance Ltd [2020] UKSC 48 (discussed in detail below).
" AvB, X[2011] EWHC 2345 (Comm) [23], H v L [2017] EWHC 137 (Comm) [16(5)]-[16(6)].

AvB, X[2011]EWHC 2345 (Comm) [25], A v L [2017]) EWHC 137 (Comm) [16(4)]. See also Helow v Secretary
of State for the Home Department [2008] 1 WLR 2416, [2].

8 AvB X[2011] EWHC 2345 (Comm), [28] and [60].

Hv L[2017]) EWHC 137 (Comm), [L6(8)]. See also Cofely Ltd v Anthony Bingham [2016] EWHC 240 (Comm),
[115].

Logy Enterprises Ltd v Haikou City Bonded Area Wansen Products Trading Co [1997] 2 HKC 481. The applica-
tion was not made until after the award had been made against the applicant. It is possible that the Court would
have viewed the application differently if it had been made in a timely fashion. There is also an implication
from the judgment that the Court could have been convinced that the necessary apprehension of bias existed, but
that the claimant had not presented sufficiently compelling evidence to discharge the burden. See also Granfon

77
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ator Was ignorant of the fact that he previously advised the applicant party on

R itr
an arb! dispute some 40 months ago.®

. contracts in
LT Corp v Saudi Cable, the English Court of Appeal rejected an application
3 a highly respected arbitrator because he was a non-executive director of a
r-gmove otitor to one of the parties.® The court analysed all relevant circumstances
' Con;fded that the non-executive directorship was simply an incidental part of the
d.COItJCr’s varied professional life, and therefore could not properly be said to have

: b1trad0any influence on him when acting in his capacity as arbitrator.®® In Taylor
ﬁ:,rence’ the English Court of Appeal found it “unthinkable” from an informed
s v 4 er’s point of view that a judge would be influenced to favour a party merely
:ZEZE;& that party happened to be represented by lawyers who were acting for the judge

ina personal matter in connection with a will.®6

fn Hong Kong. the Court of First Instance dismissed a ghallenge against an arbitrator
’on the basis of his social and professional relationship with one of the defendants’ law-
yers, and in paricwiar the fact that the arbitrator and the lawyer both sat on the HKIAC
Council and'spoke at several conferences together. Applying the “reasonable.appre-
hension of bias” test, the court concluded that the circumstances did not give rise toa
real pm:ioility of bias. In support of the conclusion, the court reasoned tl.lat or(?m?u’y
. ntocts between two highly regarded practitioners did not constitute a disqualifying
relationship, given that the international arbitration circle in Hong Kong was small.¥’

exe

00 More direct links between an arbitrator and a party, such as close and sustained per-

sonal relationships,® will likely give rise to removal. An arbitrator’s appointment was
terminated on the basis that he had been a close friend of the authorised representative
and expert witness for the respondents for 25 years.® Similarly a judge was removed
because of his close personal relationship over a period of 30 years with a witness.”
An arbitrator was removed where a firm in which he was a salaried partner carried out
alarge amount of separate legal work for an associated company of one of the parties.”!
Note, however, that a similar argument was rejected by the English Court of Appeal
in Locabail (UK) Ltd v Bayfield Properties Ltd, where the court found that the link
between the large firm of solicitors in which the judge was a senior partner and one

Natural Resources Co Lid v Armco Metals International Ltd (HCCT 5/2012, [2012] HKEC 1686) [22]-{28], in
which the Court dismissed an allegation of apparent bias based on lack of evidence.
S Suen Wah Ling v China Harbour Engineering Co (Group) (CACV 336/2006, [2007] HKEC 742) [14].
The competitor had also been a disappointed bidder for the contract subject to arbitration in the case.
Note also the similar decision of the Privy Council in relation to the Hong Kong Panel on Takeovers and Mergers,
Panel on Takeovers and Mergers v William Cheng Kai Man [1995] 2 HKLR 302. The Privy Council dismissed
an application relating to a member of the Panel on the basis that the member was a director and substantial
shareholder in another company which would benefit if a company which the Panel was investigating was ordered
by the Panel to take a particular step. The interest of the Panel member was found to be too remote and contingent
{0 give rise to the necessary apprehension of bias.
[2002] 3 WLR 640 [73].
Jung Science Information Technology Co Ltd v ZTE Corp [2008] 4 HKLRD 776.
See the 2004 [BA Guidelines on Conflicts of Interest, para3.3.6, which defines a “close personal friendship” as
“the fact that the arbitrator and the counsel regularly spend considerable time together unrelated to professional
work commitments or the activities of professional associations or social organizations”.
Chan Man Yiu v Kiu Nam Investment Corp Ltd (HCCT 110/2000, [2000] HKEC 1355).
Sir Alexander Morrison v AWG Group Ltd [2006] 1 WLR 1163, [22].
Save & Prosper Pensions Lid v Homebase Ltd [2001] L&TR 11.
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chambers does not, of itself, lead to doubts as to impartiality or apparent biag 103 This
has been confirmed in subsequent English and Hong Kong cases, including Sp;z, v
Kvaerner Cementation Foundations Ltd,'* Elijah Saatori v Raffles Medical Group
(Hong Kong) Ltd" and Chan Fuk Tai v Chan Wai Ming.""

Notably, there has been increasing criticism and scrutiny of this practice, paﬂiculaﬂy
following some chambers’ efforts in recent years to market themselves as a single unit
possessing the same corporate identity."”” In a survey of non-English lawyers fyop,
various countries, widespread concern was expressed about the practice of arbitry.
tors and advocates from the same chambers participating in the same proceedingg 108
In this regard, it is relevant to note that the IBA Guidelines list a situation where ap
arbitrator and another arbitrator or counsel are members of the same chambers on the
“orange list” of situations which require disclosure by prospective arbitrators (see pary
10.054 below).'” Consistent with this, and in the context of international arbitration
which involves parties from different cultural backgrounds, the authors submit that i
is desirable that counsel and arbitrators disclose the fact that they practice in the same
chambers as soon as practically possible.'"

Whether such circumstances give rise to a justifiable apprehension of partiality may
depend on the nationality of the parties and their familiarity with the practice. In
Hrvatska Elektroprivieda dd v Republic of Slovenia,'"! Slovenia’s first-choice counsel
was prevented from appearing at a hearing because he was a member of the same set of

103

Gary Albert Watts v Christine Deborah Watts [2015] EWCA Civ 1297, [28]: “It is true that the judge [in Laker
Airways] directed himself by reference to the then current standard for assessing an appearance of bias set out
in R v Gough [1993] AC 646, which was adjusted in Porter v Magill to bring it into line with the test under Article
6, but I do not think that is significant for the analysis in the case”.
[2006] EWCA Civ 242: “Judges in this jurisdiction, whether full time or part time, frequently have presei't =
past close professional connections with those who appear before them and it has long been recognised that (s,
of itself, creates no risk of bias nor, to those with experience of our system, any appearance of bias™
[2017] HKEC 1982: “The fact that the Judge and the defendant’s counsel know each other and user to work in the
same set of chambers, and the fact that the Judge has a working relationship with the defendant's forner counsel
cannot satisfy the reasonable apprehension of bias test. A fair-minded and informed observe: vou!d aot conclude
from these circumstances that there was a real possibility that the Judge was biased agairzt tue plaintiff”.
[2020] HKCFI 1041: “T did not accept that the sharing of chambers between counsel and the presiding deputy
judicial officer in itself would give rise to apparent bias, in the type of system the Bar operates in Hong Kong
today. Indeed Mr Ching did not appear to quarrel with this. If an authority is required, see Laker Airways Inc v
FLS Aerospace Ltd & Burnton [1999] 2 Lloyd’s Rep 45 (Rix J) in the related context of arbitration™.
See the Explanation to General Standard 6, [BA Guidelines on Conflicts of Interest in International Arbitration
(2014) para (a), which states, “Although barristers’ chambers should not be equated with law firms for the pur-
poses of conflicts, and no general standard is proffered for barristers’ chambers, disclosure may be warranted in
view of the relationships among barristers, parties or counsel.”
See Berwin Leighton Paisner, “International Arbitration: Research based Report on Perceived Conflicts of
Interest”, available at http://www.blplaw.com/media/pdfs/Publications/International _Arbitration_report_on_per-
ceived_conflicts_of_interest.pdf. According to the survey, 78% of the respondents indicated that their clients
would not be pleased with barristers from the same set of chambers appearing together in different roles in the
same arbitration. Ninety four per cent felt that disclosure of such situation should be made and 65% took the view
that a challenge under such circumstance was likely to succeed. The survey also showed that Asian clients may
be most concerned about conflicts arising from arbitrators and counsel being members of the same chambers.

1% TBA 2014 Guidelines para 3.3.2.

19 Ag the court in Locabail (UK) Ltd v Bayfield Properties Ltd [2000] QB 451, [21] noted, “[i]f, in any case not
giving rise to automatic disqualification and not causing personal embarrassment to the judge, he or she is or
becomes aware of any matter which could arguably be said to give rise to a real danger of bias, it is generally
desirable that disclosure should be made to the parties in advance of the hearing™.

' ICSID Case No ARB/05/24.
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pers as the Chairman of the Tribunal. The Tribunal found that “[t]he justifiability

rehension of partiality depends on all relevant circumstances. Here, those
> aptgnces include ... the fact that the London chambers system is wholly foreign
cumélaﬁnant. 112 This was however an unusual case in which the involvement
;I;Ed counsel was revealed only shortly before the hearing.'"

(d) Infection of bias

VWhere one member of an arbitral tribunal is tainted by apparent bias, it does not neces-
: arily follow that the other members of the tribunal are similarly affected. Therefore
:ilc remaining arbitrators should not be excluded from the proceedings.'"*

However, in certain circumstances, the apparent bias principle can extend to arbitrators
not immediately involved in the act giving rise to apparent bias. This may occur when
one arbitrator does something which gives rise to the necessary apprehension of bias
and his fellow arhitrators discuss the matter in question with him or circumstances
;5therwise arise which suggest that they may be “infected” by the principal arbitrator’s
';gpparent bias. For example, in Director General of Fair Tj m?ﬁng v Proprietary Asso-
ggiation of Great Britain,'" the English Court of Appeal decided that one member of
a tritunal offended the apparent bias principle because she had applied for a job with
¢ fium from whom an expert witness was a director. The court concluded that, as she
must have discussed some of the relevant economic issues with the other members of
lj;he tribunal, they too should be made to stand down.''¢

¥

(e) Ex parte communications

'As a matter of public policy, an arbitrator must not only bring an impartial and inde-
pendent mind to the resolution of a dispute, but also ensure that he is “not influenced,
or seen to be influenced, by private communications™.!"” This principle was endorsed

12 Order Concerning the Participation of a Counsel, 6 May 2008, [31].

13 Note further that in The Rompetrol Group NV v Romania ICSID Case No ARB/06/3, the tribunal in that case
considered a similar application by Romania to exclude participation of counsel to Rompetrol after learning that
counsel to Rompetrol and a member of the tribunal both worked at Debevoise and Plimpton LLP from 2004 to
2008 (the decision of the tribunal in the participation of a Counsel, 14 January 2010). Romania expressly relied
upon the 2008 decision of the ICSID tribunal in Hrvatska in support of its position. In its decision the Rompetrol
tribunal rejected Romania’s position on the facts of the case (as the association between counsel and the tribunal
member has now ceased) and that the tribunal should not interfere with Rompetrol’s choice of legal counsel. In
relation to the Hyvarska decision, the Rompetrol tribunal noted that the Hrvatska tribunal was influenced to a
material degree by the late announcement of the new appointment as counsel, coupled with the light that had been
cast on the surrounding circumstances by the adamant refusal of the appointing Party’s representatives to make
any disclosure until the very last minute” and so “[v]iewed from this perspective, the Hrvatska Decision might
better be seen as an ad hoe sanction for the failure to make proper disclosure in good time than as a holding of
more general scope,” [25].

ASM Shipping Lrd v Harris [2008] 1 Lloyd’s Rep 61, [44].

[2001] 1 WLR 700.

See also the decision of the High Court of Australia in Laws v Australian Broadcasting Tribunal (1990) 170 CLR
70.

Hebei Import & Export Corp v Polytek Engineering Co Ltd (1999) 2 HKCFAR 111, [1999] 1 HKLRD 665, 692.
See also the comments of the English High Court in Jackson v Thomson Selicitors (4 Firm) [2015] EWHC 218
(QB), [1 15]-[119] which considered private communications between the judge and one of the parties as “odd”
and the failure to inform the other party “a mistake, because it suggested that one party was telling the Judge
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by the relevant rules) and the co-arbitrators (if any) prior to accepting appointment o o
soon as possible afterwards.!®* This contrasts with the objective test for disclosure that
can be found in most jurisdictions and in the UNCITRAL Model Law (also under 1
of the UNCITRAL Rules). This change is due to the recognition by the Workjng Group
of the parties’ legitimate interest in being fully informed about matters that may only by
relevant in their eyes. The Guidelines also clarify that an advance declaration Or Waivey
in relation to possible conflicts of interest arising from facts and circumstances thgg

may arise in the future does not discharge the arbitrator’s ongoing duty of disclosure 184

The Guidelines also suggest a specific time limit (30 days after any disclosure by the arh;.
trator or after a party learns of facts or circumstances that could constitute a potential cop.
flict of interest) during which the parties should raise a specific objection or otherwise b
deemed to have waived any potential conflict of interest subject to limited exceptiong 15

The application of the 2004 version of the IBA Guidelines was dealt with in A5}/ Ship-
ping Lid of India v TTMT Ltd of England."® The court noted that the Guidelines were
not intended to be comprehensive and were to be “applied with robust common sense
and without pedantic and unduly formulaic interpretation”.'s’ Since the facts in the
case could not fit into any of the situations listed in the Guidelines, the court concluded
that “that says nothing about the true answer to the questions in this case”.!* The 2014
version of the Guidelines were analysed in W Ltd v M SDN BHD,"™ which concerned
a challenge of a sole arbitrator for an alleged failure to disclose a circumstance listed
in the non-waivable Red List. The court confirmed that the Guidelines are not legally
binding, but that they can be of assistance and it would be valuable and appropriate to
examine them. On examination, the court identified certain weaknesses in the Guide-
lines which may cause a party to “focus less on a case-specific Jjudgment”." The court
found on the facts that the fair minded and informed observer would not conclude
that there was a real possibility that the arbitrator was biased and concluded that fisc
Guidelines do not change the court’s view in this case.

(i) Failing to possess qualifications agreed to by the parties

Article 12(2) of the Model Law, given effect by s 25 of the Arbitration Ordinance
(Cap. 609), provides an additional ground for challenge, in circumstances where the

18

General Standard 3(a).

'™ General Standard 3(b).

"% General Standard 4(a). The most important of which is if the situation is one of those listed in the non-waivable
Red List.

[2006] 2 All ER (Comm) 122,

1bid., [39(4)]. Introduction to the Guidelines, [6].

ASM Shipping Ltd of India v TTMT Ltd of England [2006] 2 All ER (Comm) 122, para 39(4). See also 4 v B, X
[2011] Lloyd’s Rep 591, in which the English court confirmed that the Guidelines are not intended to override
national law, so that, if applying the common law test leads to a conclusion that there is no apparent bias, the
Guidelines cannot later that conclusion [72].

% [2016] EWHC 422 (Comm), [26], [33]-[41].

0 Ibid., [37]. The court identified the following weaknesses in the Guidelines: “First, in treating compendiously
(a) the arbitrator and his or her firm, and (b) a party and any affiliate of the party, in the context of the provision
of regular advice from which significant financial income is derived, Second, in this treatment occurring without
reference to the question whether the particular facts could realistically have any effect on impartiality or inde-
pendence (including where the facts were not known to the arbitrator)”, [34].

=
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«does not possess qualifications agreed to by the partie.s”. Challenges under
al'bitrator rare, as the parties normally ensure that the arbitrator has the aP_PI'O'
this head aF; vaetli'z)/ns bf,:fore or at the time of his or her appointment. Nonetheless, 1f an

jate qual fds himself or herself out as possessing qualifications which it transpired
nrbin'a;?f;cc’l not possess, then this would be a ground for challenge under s 25 and for
he or $1¢

ide an award under s 26(5) of the Arbitration Ordinance if such a challenge
setting s

is upheld- o
ualifications include professional credentials or nationality. However, these
com-mon ky are not always given effect by the applicable law or courts. For example,
; ahﬁcatlotfl fhe Model Law, given effect by s 24(1) of the Ordinance, provides that,
. ﬁ ; l(geopaﬂies otherwise agree, no individual can be prohibited from acting as an
ess

arbitrator by reason of his nationality.!!

In a high-profile case in 2011, the English Court of Appeal held that an arbitration agree-
a high-

hich provided that only persons of a certain religious bel'%ef coul_d gct as z?rbﬂfra—
i id. Yiecause arbitrators fall within the scope of English anti-discrimination
i 'WaS_ VOI:‘ ’re li;tiOil to religion and belief'” and the clause violated that legislation.!
_1eg151at11(1m o the decision impacted on arbitration agreements which included, whethf?r
Co?scf;;'éf;;‘ﬁy way of incorporation of many of the commonly used institutiorfal arbi-
ff?,f:;les,“’“ restrictions on the nationality of individuals who may be appointed as
;ﬁitrators. Following widespread criticism and an appeal, the English Supreme COL?"[
" gverturned the decision, concluding that arbitrators are nlot employt?es pxjotected l:?y anti-
' discrimination legislation. As a result, provisions resmctmg.the nationality of anlFrz;tc)ll;ss
QQ in arbitration agreements or procedural rules where the seat is London are permissible.
S (j) Failure or impossibility to act as an arbitrator
An arbitrator’s mandate terminates when he or she is legally or physically unal:fle to
perform his or her designated functions or, for some other rcason,vhe or she fa}lls to
act without undue delay. In determining whether an arbitrator has failed to a(ft without
undue delay, one commentator suggested that a level of reasonal?le e.xpectation neefi;
to be observed in light of the specific factual background and arbitration agreement.

An arbitrator is removed if he or she voluntarily withdraws, and the parties agree on the

removal or the Court of First Instance upholds the removal if a controversy remains as
e : ’ 197

to any grounds in relation to the termination of the arbitrator’s mandate.

"' Interestingly art 11(5) of the Model Law also requires an appointing authority to have due regard to nationality
when appointing a sole or third arbitrator. _ )

' Employment Equality (Religion or Belief) Regulations 2003, SI 2003/1660 which has been repealed since 1

October 2010 by the Equality Act 2010 c.15.

Jivraj v Hashwani [2011] 1 All ER 50. o

Institutional rules which contain provisions on nationality restrictions include, for example, the LCIA Rules art

6.1, the ICC Rules art 13.5 and the HKIAC Rules art 11.2.

Jivraj v Hashwani [2011] 1 WLR 1872.

Seventh Secretariat Note Analytical Commentary on Draft Text, AJCN‘9J'2'64, 25 March 1985, art 14,[4].

Arbitration Ordinance (Cap. 609) s 27. Note that the Court of First Instance is demgn‘a.led t.o decide on the termina-

tion of an arbitrator’s mandate by virtue of s 13(4)(b) of the Ordinance and its decision is final.
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RECOGNITION AND ENFORCEMENT OF THE ARBITRAL AWARD

1. INTRODUCTION
(a) Pro-enforcement approach in Hong Kong

Hong Kong is a party to the New York Convention on the Recognition and Enforce.
ment of Foreign Arbitral Awards 1958 (the “New York Convention”) by virtye of itg
being a Special Administrative Region of the People’s Republic of China (the “PRC™
The New York Convention sets out a detailed legal framework for the recognition ang
enforcement of arbitration awards. Hong Kong has adopted a pro-enforcement attitude
in enforcing arbitral awards, mirroring the principles and spirit of the New York Con.
vention and has an excellent reputation for recognising and enforcing arbitral awardg
made in countries which are also signatories to the New York Convention_2 Ag Hong
Kong is a Special Administrative Region of the PRC, the New York Convention nq
longer applies to the enforcement in Hong Kong of arbitral awards made in the PRC or
vice versa; such awards are subject to a different recognition and enforcement regime 3

The enforcement of arbitral awards made in the PRC and Macao (also a Specia]
Administrative Region of the PRC) is not effected under the New York Convention
but is governed by arrangements between Hong Kong and the PRC and Macao govern-
ments. These arrangements set out the legal framework for the mutual enforcement of
arbitral awards between the PRC and its regions, albeit on a different legal basis to the
New York Convention, and were incorporated into domestic legislation in Hong Kong,
with respect to Awards the enforcement of PRC awards, in 2000, and with respect
to enforcement of Macao awards, in 2013.* These modifications have resolved any

! The Schedule to the Arbitration (Parties to New York Convention) Order (Cap. 609A) lists the states and ter-

ritories that are parties to the New York Convention. Updated lists of signatories to the New York Convertion
are also published annually in the Journal of International Arbitration and the Yearbook Commercial Arbitrs ticn,
Prior to the handover of sovereignty of Hong Kong from the United Kingdom to the People’s Republicof China
in 1997 (the “Handover”), Hong Kong was a party to the New York Convention by virtue of its statu= a..a colony
of the United Kingdom, and therefore was not listed as a party in its own right. Its current status =s 2 purty to the
New York Convention derives from that of the PRC, which is a signatory.

Article V of the New York Convention provides that the recognition and enforcement of the award may not
be refused, unless the party opposing enforcement can establish one of the limited and exclusive grounds set
out therein. For a good example, see Hebei Peak Harvest Batiery Co Ltd v Polytek Engineering Co Ltd (1999)
2 HKCFAR 11, in which an application to challenge enforcement was refused, with Sir Anthony Mason NPJ
opining that “the object of the Convention was to encourage the recognition and enforcement of commercial
arbitration agreements in international contracts and to unify the standards by which agreements to arbitrate are
observed and arbitral awards are enforced”, at [139]. See also KB v § [2016] 2 HK.C 325 “The primary aim of
the court is to facilitate the arbitral process and to assist with enforcement of arbitral awards,” at para 1. In this
case, the court summarised the principles to be applied on an application for enforcement of an arbitral award.
See also China Solar Power (Holdings) Ltd v Ulvac Inc (unrep., HCMP 1191/2015, [2015] HKEC 2559) “the
same principles would apply to an application for setting aside an arbitral award, it being the other side of the
coin”.

Prior to the Handover, a large number of awards made in the PRC were enforced in Hong Kong as Convention
Awards, and Hong Kong arbitral awards were capable of enforcement in the PRC under the New York Conven-
tion as foreign awards.
The Repealed Ordinance was amended in January 2000 to give effect to the June 1999 arrangement made between
PRC and Hong Kong. A further amendment was made in June 2000 in which s 2GG under Cap. 341 was amended.
The Ordinance, which came into force on 1 June 2011, broadened the mutual enforcement of arbitral awards
between the PRC and its regions and Hong Kong’s pro-enforcement approach. The Ordinance was amended,

effective from 16 December 2013, to introduce Pt 10 Div 4 to reflect the Macao Arrangement reached in January
2013. See Section 5 below.

INTRODUCTION

od weaknesses with existing legislation brought‘about by reumiﬁcatiog.5 The

Jegislative regime not only promotes the efficient enforcement of dlffergnt
complete -ds.6 but also adds further strength and confidence to Hong Kong as a dis-
es Z: jl\zzon entre. As a result, Hong Kong is one of the prime dispute resolution
er

ut . . 5
peutres in the Asia Pacific region.
(]

ercelV

.1, the Arbitration Ordinance (Cap. 609) (the “Ordinance”) largely incorporgtes
g del Law on International Commercial Arbitration recommended by the United
o Mo zommission on International Trade Law (the “UNCITRAL Model Law™),’
Naﬂon'; ally excludes the enforcement regime under the Model Law, and sets out its
> fi Crceyment regime in Pt 10 of the Ordinance. The enforcement regime under
i EI(;'O nce consists of four divisions. The first covers the enforcement of arbitral
i mZde in or outside Hong Kong which are not Convention awards, Mainland
awarjs ]:r Macao awards. The second division concerns enforcement of an arbitral
awafds made in a foreign country which is a party to the New York Convention (“Con-
i ; Awards”)-The third division addresses arbitral award made in the mainland of
:}:1 tfl’(;{C,B by 2 retognised PRC arbitral authority in acco%’dance with Fh.e _Arbitration
Law of the #RC (“Mainland Awards”). The fourth 1’18“-}1}( introduced d1v1ls1on sets Qut
the regime for enforcement of an arbitral award made in the.Macao Special Admmlls—
trativ hezion (“Macao Awards”). The enforcement mechanism under each respective
div sion is discussed below in this chapter.

(b) Contracts (Rights of Third Parties) Ordinance (Cap. 623)

The Contracts (Rights of Third Parties) Ordinance (Cap. 623) (t.he “Rights 9f T1.11rd
Parties Ordinance™), enacted on 1 January 2016, has potentially w1_de—rang1ng implica-
tions for both parties to a contract and third parties to a contragt (i.e. persons who are
not parties to a contract). Before the Rights of Third Parties Ordmagce was enacteq, the
doctrine of privity prevented third parties to a contract from enforcl‘ng any of the rllghts
enshrined in that contract; only parties to the contract could enforce it. Under the Rights
of Third Parties Ordinance, however, third parties are now able to egforce contractual
terms of a contract, entered into on or after 1 January 2016, to which tht_:y are I;Ot a
party, in the circumstances set out in s 4 of the Rights of Third Partlles Qrdmance. Ifa
third party’s right to enforce a term of a contract is subject to an arbitration agreement,

5 After the Handover, since Hong Kong has become part of China and the New York Convention fmly applies
to the enforcement of awards between two different contracting countries, the New York Convention doesrnot
apply to the enforcement of Hong Kong awards in China and vice versa. Concerns have therefore Peen raised
as to whether the Chinese courts would regard Hong Kong awards as domesti'c awards an‘d not foreign avx.fards,
thus enabling the party against whom enforcement was sought to invoke a wide range of grounds on which to
challenge enforcement. ‘ -

5 In June 2000, the Ordinance was further amended so that awards made in non-New York Conve:npon states or
territories (e.g. Iraq and Taiwan) are summarily enforceable in Hong Kong. The relevant provision has been
retained in s 84 under the Ordinance. )

7 Section 2 of the Ordinance defines the “UNCITRAL Model Law” as the UNCITRAL Model Law on lnle.ma..tmnal
Commercial Arbitration as adopted by the Commission on 21 June 1985 and as amended by the Commission on
7 Tuly 2006, the full text of which is set out in Sch 1. '

& “Mainland” is defined under s 2(1) of the Ordinance as any part of China other than Hong Kong, Macao and
Taiwan.

°  Subject to s 3, which excludes certain types of contract, such as, bills of exchange and employment contracts.
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RECOGNITION AND ENFORCEMENT OF THE ARBITRAL AWARD

the third party is treated as a party to the arbitration agreement for the
enforcement of the term, unless on a proper construction of the contract, the third py

is not intended to be so treated.”® A third party will have a procedural right under 5
contract to submit disputes to arbitration if the contract term is enforceable by the thirg
party, the term provides that the dispute between the third party and the promisor is to
be submitted to arbitration and the term constitutes an arbitration agreement.!! Where
a contract does not have an arbitration agreement but merely includes a reference to
another document which contains an arbitration agreement, the test in Hong Kong g
to whether there is an arbitration agreement incorporated in the contract by reference
appears to be whether there was an intention to incorporate the arbitration agreement ip
the contract, and there is no requirement that there be a specific reference to the arbitra-
tion agreement.'” Parties to a contract may contract out of the provisions of the Rights
of Third Parties Ordinance." It also should be noted that commentators have observed
that a third party receiving an award in his favour in reliance upon the provisions of
the Rights of Third Parties Ordinance may face an uphill struggle when enforcing the
award in a foreign jurisdiction under the New York Convention,'*

(¢) Enforcement of interim awards and emergency arbitrator awards

Enforcement of interim awards is discussed further in Chapter 17 above. In respect
of emergency arbitrator awards, the Arbitration (Amendment) Ordinance 2013, (the
“Arbitration (Amendment) Ordinance”) introduced Pt 3A of the Ordinance, which
allows for the enforcement of urgent interim relief granted by an emergency arbitrator,
For a detailed discussion of issues in relation to the enforcement of emergency arbitra-
tor’s awards/orders, see Chapter 12,

2. ENFORCEMENT OF ARBITRAL AWARDS MADE IN Hong KoNg
ARBITRAL AWARDS MADE IN A JURISDICTION WHICH IS NOT A
PARTY TO THE NEW YORK CONVENTION AND UNDER THE
UNCITRAL MopkeL Law

Hong Kong-made arbitral awards and non-Convention Awards including those made
pursuant to the UNCITRAL Model Law, whether in or outside Hong Kong, are subject
to the same enforcement regime under the Ordinance.

1 Section 12 of the Rights of Third Parties Ordinance.

1 Ibid.

In Parkson Holdings Ltd v Vincent Lai & Partners (HK) Ltd (unrep., HCCT 27/2008, [2008] HKEC 2151),
Burrell I stated “The lack of specific discussion on the clause is not sufficient fo remove it from the contract”. See
also Tsang Yuk Ching t/a Tsang Ching Kee Eng Co v Fu Shing Rush Door Joint Venture Co Lid (unrep., HCA
987/2003, [2003] HKEC 1366). In Gay Construction Pty Ltd v Caledonian Techmore (Building) Ltd [1994] 2
HKC 562, Kaplan J stated “To require a specific reference to the arbitration clause would be far too restrictive
and clearly was not intended by those drafting the Model Law”.

' Sections 4, 12(3), and 12(4)(b) of the Rights of Third Parties Ordinance.

A Tweeddale, Arbitration under the Contracts (Rights of Third Parties) Act 1999 and Enforcement of an Award,
LCIA Arbitration International, Vol. 27(2011) No.4.

Arbitration (Amendment) Ordinance 2013, Ordinance No. 7 of 2013,

p“rPOSes of

ENFORCEMENT OF ARBITRAL AWARDS MADE IN HONG KONG

(a) Hong Kong awards

erly, under the repealed Arbitration Ordinance (Cap. 341) (the “Repealed Ordi-

”), a Hong Kong-made arbitral award could be treated as either an mtematl%m
nancz r a domestic award depending upon the parties to the dispute; with each subject
award';)ferem set of grounds for refusing enforcement. The Ordinance has merged the
toa Hlmbs with the result that a Hong Kong-made arbitral award is no longer classi-
g:g as an ,international award or a domestic award, and the same set of requirements
for enforcement apply to all Hong Kong awards alike, which is either by the enforce-
ment regime st Ou in Pt 10, Div I of the Ordinance (summary enforcement), or by
an action on the award.

Form!

(b) Awards made in a jurisdiction which is not a party to the New York
Convention and under the UNCITRAL Model Law

A non-Conventjcn Award can be enforced in the same manner as awards in. Hong
Kong, that is duder the enforcement regime set out in Pt 10, Div 1 of the Ord.manc.e
(summary ¢nforcement) or by an action on the award. An arbitral award made in Tai-
wan (th¢ c¢rnmon name for the Republic of China) can only be enforced in Hong K.ong
as auon- Convention Award as Taiwan is not a signatory to the New York Convention.

Seciions 82 and 83 of the Ordinance specifically exclude ch VIII of the UNCITRAL
Model Law regarding the recognition and enforcement of Awards; as a result, an
award made in Hong Kong in an arbitration governed by the UNCITRAL Model Law
has to be enforced in the same way as any other award made in Hong Kong, either by
summary enforcement under s 84, or by an action on the award, which is based on the
common law. 'S

(¢) The methods for enforcement of Hong Kong awards, non-Convention
awards, and UNCITRAL Model Law awards

The two methods for enforcement of Hong Kong awards, non-Convention Awards,
and UNCITRAL Model Law awards are therefore summary enforcement and an action
on the award.

(i) Summary enforcement

(a) Section 84 of the Ordinance'”

Section 84(1) provides that an arbitral award is enforceable in the same manner as a
judgment of the Hong Kong Court of First Instance that has the same effect, but only
with the leave of the court. A party may appeal against a decision of the court to grant
or refuse leave to enforce an arbitral award, but leave for the appeal is required from

' The procedure for enforcing in Hong Kong an award made in Hong Kong under the UNCITRAL Model L:ch
is identical to that which applies to the enforcement of domestic awards. The principles applicable by the High
Court to costs in relation to the enforcement of domestic awards also apply to enforcement in Hong Kong of
international awards made in Hong Kong under the UNCITRAL Model Law.

""" Section 2GG of the Repealed Ordinance.
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RECOGNITION AND ENFORCEMENT OF THE ARBITRAL AWARD

manner as the award of an arbitrator enforceable by way of the summary enforcement

procedure under s 84 of the Ordinance (see para 18.009).90

(ii) Summary enforcement

The procedure for enforcing a Convention Award is simple, straightforward and does
not involve substantial costs. The procedure is essentially the same as that of enfore-
ing an award made in Hong Kong or in a jurisdiction which is not party to the New
York Convention and under the UNCITRAL Model Law, except there are only 4
limited number of exclusive defences against enforcement of Convention Awards
as considered below. Accordingly, an ex parte application can be made to the judgé
in charge of the Construction and Arbitration List® for leave to enforce the award in
the same manner as a judgment or order of the court.® Despite the discretion to order
that the other side be given notice and an opportunity to resist the application, the
Hong Kong courts will often give leave to enforce the award if the application is sup-
ported by affidavit,” and exhibits the required documents under s 88 of the Ordinance,
The documents include; (1) the duly authenticated original award or a duly certified
copy of it;** (2) the original arbitration agreement or a duly certified copy of it;** and,
(3) where the award or agreement is in a foreign language, a translation of it certified
by an official or sworn translator or by a diplomatic or consular agent.*

(iii) Section 89 of the Ordinance and the discretion of the court

The Hong Kong courts have an excellent record in enforcing foreign arbitral awards in
accordance with the New York Convention with leave to enforce Convention Awards
rarely being refused. The limited grounds for refusing enforcement are the same as
those under the Repealed Ordinance and there is a strong presumption in favour of

It should be noted that, pursuant to s 87(2), any Convention Award which “is enforceable” under subs (1)is o be
treated as binding for all purposes on the persons between whom it was made, and may accordingly Ge relied on
by any of those persons by way of defence, set-off or otherwise in any legal proceedings in Hong I 0.7 Accord-
ingly, an arbitral award not yet enforced (but enforceable under s 87) stands as a valid cross-clei1e or set-off in a
legal action.

Practice Direction 6.1 High Court Construction and Arbitration List (12 February 2009).

2 RHCO73r10(1).

Ibid., O 73 r 10(3). It should be noted that the affidavit in support of the application does not come within the
exception in O 41 r 5(2) under which affidavits for use in interlocutory proceedings may contain hearsay state-
ments. The reason behind this is that the nature of an application to enforce an arbitral award is not, in substance,
“interlocutory”. The test of whether an application is “interlocutory” in nature was laid down in Gilbert v Endean
(1878) LR 9 Ch D 259: “Those applications only are considered interlocutory which do not decide the rights
of parties, but are made for the purpose of keeping things in status guo till the rights can be decided, or for the
purpose of obtaining some direction of the Court as to how the case is to be conducted, as to what is to be done
in the progress of the cause for the purpose of enabling the Court ultimately to decide upon the rights of the par-
ties.” As the nature of the application to enforce an arbitral award is to decide the rights of the parties (and hence
is not interlocutory), the exception to the hearsay rule provided beyond O 41 r 5(2) does not apply.

Section 88(a) of the Ordinance. It is sufficient for the purposes of this provision that the party seeking enforce-
ment produces prima facie proof as to the authenticity of the award. For example, by producing a copy of the
award under cover of an affirmation by his Hong Kong solicitors that the document is a true copy of the duly
authenticated award: see Guangdong New Technology Import & Export Corp Jiangmen Branch v Chiu Shing
[1991] 2HKC 460. In Medison Co Lid v Victor (Far East) Ltd [2000] 2 HKC 502, it was held that it is sufficient
that a proper and genuine award be produced to the court at the inter partes stage, provided that it is prior to final
adjudication of the application to enforce.

Section 88(b) of the Ordinance.

S Ibid., s 88(c).

=

ENFORCEMENT OF CONVENTION AWARDS

at. Section 89 of the Ordinance (which replicates with minor modifications
New York Convention) provides that enforcement of a Convention Award
be refused unless the party opposing the enforcement successfully estab-
f the following limited and exclusive grounds:

enforceme
art vV Ofthﬂ
should not
lishes any ©

A party to the arbitration agreement was (under the law applicable to him)
under some incapacity;”’

(1

(2) The arbitration agreement was not valid under the law to which the parties
subjected it or, if there was no indication of the law to which the arbitration
agreement was subjected, under the law of the country where the award was

made;
(3) The party against whom enforcement is sought was not given proper notice

of the appointment of an arbitrator, of the arbitration proceedings, or was
otherwise unable to present his case;®®

(4) Theaward deals with a difference not contemplated by or not falling within
flve erms of the submission to arbitration or, contains decisions on matters
beyond the scope of the submission to arbitration;®

+

& Hebei Peak Harvest Battery Co Ltd v Polytek Engineering Co Ltd (unrep., CACV 224/1997, [1998] HKEC 581),
Jeave to appeal refused in (unrep., CACV 224/1997, 18 June 1998), here the Court of Appeal remitted the case to
the High Court to consider the issue of incapacity following the attempted admission of fresh evidence. However,
note the subsequent trail of the case to the Court of Final Appeal (reported at (1999) 2 HKCFAR 11), leading to
the enforcement of the award despite the attempts to challenges under (inter alia) s 44.

6 See e.g. Guangdong New Technology Import & Export Corporation Jiangmen Branch v Chiu Shing [1991] 2
HKC 460; Qinhuangdao Tongda Enterprise Development Co v Million Basic Co Ltd [1993] 1 HKLR 173; Paklito
Investment Ltd v Klockner East Asia Lid [1993] 2 HKLR 39; Wah Sin Electronics Industrial Co Ltd Fujian v Tan
Lok (unrep., HCMP 2843/1993, [1995] HKLY 81); Apex Tech Investment Ltd v Chuang 's Development (China)
Ltd [1996] 2 HKLR 155; Guangdong Overseas Shenzhen Company Ltd v Yao Shun Group International Ltd
(unrep., HCCT 13/1997, [1998] HKEC 904) (party not given the proper opportunity to present its case follow-
ing unclear directions by the arbitral tribunal); Sun Tian Gang v Hong Kong & China Gas (Jilian) Ltd [2016]
5 HKLRD 221 (party not given proper notice of the arbitral proceedings and not able to present his case due to
his incarceration in Mainland China); Hebei Import & Export Corp v Polytek Engineering Co Ltd [1999] (1999)
2 HKCFAR 111; 1 HKLRD 665; Wuzhou Port Foreign Trade Development Corp v New Chemic Ltd [2000]
HKEC 1476; Shandong Textiles Import and Export Corp v Da Hua Non-Ferrous Metals Co Ltd [2002] 2 HKLRD
844; Pride of Treasure Fund v Canadian Forest Natural Beverage Ltd (unrep., HCCT 37/2011, [2011] HKEC
1497) (considering the similar provisions under Division I, s 86 of the Ordinance); Grand Pacific Holdings Ltd
v Pacific China Holdings Ltd (in lig) (No 1) [2012] 4 HKLRD 1, (court refused to allow setting aside application
on ground that the applicant lacked authority to enter into the arbitration agreement); X Chartering v ¥ (unrep.,
HCCT 13/2012, [2014] HKEC 477).

This provision is subject to s 89(4), whereby decisions on matters not submitted to arbitration may be severed
from the award, leaving the remainder to be enforced. However, where an award has been made entirely in excess
of jurisdiction, i.e. the whole award deals with a dispute not falling within the terms of the arbitration agreement,
leave to enforce the award will be refused: see Wah-Chang International (China) Co Ltd v Tiong Huat Rubber
Factory (Sdn) Bhd [1991] 1 HKC 28, CA; Karaha Bodas Co LLC v Perusahaan Pertambangan Minyak Dan

Gas Bumi Negara (unrep., FACV 6/2008, [2008] HKEC 2063); Brunswick Bowling & Billiards Corp v Shanghai
Zhongly Industrial Co Ltd [2011] 1 HKLRD 707. In Grant Thornton International Ltd v JBPB & Co (untep.,
HCCT 13/2012, [2013] HKEC 477), it was held that the ground to refuse enforcement under s 89(2)(d)(ii) on the
ground that “the award contains decisions on matters beyond the scope of the submission to arbitration” should
be construed narrowly with the result that the court dismissed the respondent’s attempt to challenge enforcement
of an award on the ground that (inter alia) the tribunal lacked jurisdiction to consider certain issues in the award
(see esp. at [43]-[47]).
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the performance of Hong Kong’s obligations under the New York Convention. Hoyy.
ever, although the New York Convention continues to apply in Hong Kong, it doeg
not apply to inter-regional enforcement of Hong Kong awards in the PRC and Vice
versa. This is because the New York Convention only applies to the enforcement of
awards between two different contracting countries. In order to deal with this probler,
with enforcement of Mainland Awards upon the basis of the principles of the New
York Convention, which had arisen after Handover, """ numerous discussions were held
between various authorities in Hong Kong and the central government in Beijing wity
a view to putting in place a new mechanism for the reciprocal enforcement of awards
between Hong Kong and China. This led, on 21 June 1999 to, the authorities in Hong
Kong and the PRC signing a Memorandum of Understanding on the Arrangement
between the Mainland and Hong Kong on the Mutual Enforcement of Arbitration
Awards (the “Arrangement™), which amounts to a Juridical assistance agreement under
art 95 of the Hong Kong Basic Law. The Arrangement was recognised in Hong Kong
by amending the Ordinance in 2000 (via the Arbitration (Amendment) Ordinance),
In the PRC, the Arrangement was adopted directly into law by virtue of a Supreme
People’s Court Notice of 24 January 2000 titled “Arrangement between the Mainland
and the Hong Kong Special Administrative Region on the Mutual Enforcement of
Arbitration Awards”,'*® taking effect on 1 F ebruary 2000.

In October 2019, the Arrangement Concerning Mutual Assistance in Court-ordered
Interim Measures in Aid of Arbitral Proceedings by the Courts of the Mainland and of
the Hong Kong Special Administrative Region (the “Interim Measures Arrangement”)
came into force. Unlike Hong Kong courts, Mainland courts did not have similar power
to grant interim relief in aid of arbitrations seated outside the Mainland. Pursuant to
the Interim Measures Arrangement, parties to Hong Kong arbitral proceeding admin-
istered by a prescribed list of six recognised arbitral institutions may apply for interin;
measures in the Mainland courts either before or during the arbitration proceediny,

""" These problems exist in relation to decisions from the Handover on 1 July 1997 to the arranserient of 31 January
2000. Thus, in Hebei Import & Export Corporation v Polytek Engineering Co Lid [1998] i HKLRD 287 (CA),
Chan CJHC considered, obiter, that Mainland Awards were still Convention Awards after 1 July 1997 and that,
in light of the “one country, two systems” concept in Hong Kong, a purposive meaning should be given to the
words “domestic awards” in art I(1) of the New York Convention. As a result an award made in Beijing was not
considered to be a domestic award in Hong Kong, and the New York Convention would continue to apply. Such
comments were mentioned without further discussion subsequently by the Court of Final Appeal in, Hebei Import
& Export Corporation v Polytek Engineering Co Ltd (1999) 2 HKCFAR 111 (CFA), [1999] | HKLRD 665, 682.
However, Chan CJHC concluded that the matter was not beyond doubt, therefore it was desirable that the relevant
authority should consider appropriate amendments to the Ordinance. The outcome of this case has raised concerns
over whether Hong Kong awards might be treated as domestic awards in the Mainland (and vice versa), thus
potentially being subject to wider grounds for enforcement being refused than Convention Awards. In Ng Fung
Hong Ltd v ABC [1998] 1 HKLRD 155, it was held that a Mainland Award being enforced after | July 1997 was
not a Convention Award. However, it also was unenforceable under s 2GG of the Ordinance since Pt TA only
applied to international or domestic arbitration agreements where the place of arbitration is Hong Kong. Thus, an
award made in the Mainland, which was no longer viewed as a foreign award after the resumption of sovereignty,
was not considered as a domestic award either. As such, the residue option was that the Mainland Award could,
only be enforced in Hong Kong through an action on the award. See also Shandong Textiles Import and Export
Corporation v Da Hua Non-ferrous Metals Co Ltd [2002] 2 HKLRD 844, which also held that Mainland Awards
were not Convention Awards after July 1997 and before the Arrangement came into effect and which provides
an illustration of the lack of jurisdiction of the Hong Kong courts to grant leave to enforce awards made in the
Mainland as Convention Awards during the period between 1 July 1997 and 31 January 2000.

"% Fa Shi [2000] No. 3, which took effect on | February 2000.

ENFORCEMENT OF MAINLAND AWARDS

. uding asset preservation order, evidence preservation order and/or conduct pres-
o tion order either before the arbitration has commenced or during the course of the
erva

pitration. The Mainland courts may require the applicant seeking interim measures
arol :

to provide security.

To bring the enforcement process more in line with intcmationgl arbitration practice,

viding greater certainty and flexibility, and strengthen the regime between the PRC

r?i Hong Kong, the Supplemental Arrangement Concerning Mutual Enforcement of

:llbitra] Awards between the Mainland and Hong Kong (the “Supplemental Arrange-

ment”) was signed on 27 November 2020 to amend the Arrangemen.t. leie Hong Kong

Government will also introduce legislative amendments to the Arbitration Ordinance
to fully implement the Supplemental Arrangement.

(b) Effect of the legislative regime

Under the Arrazgement, where a party fails to comply with an arbitr.al award, whethc?r
made in Horig +long or in the Mainland, the other party can take ac.tlon to emiorce this
award in the Mainland or in Hong Kong (as appropriate), by applymg to j[he re}elvant
court” in the place where the party against whom the application is filed is domiciled,
or in the place where the property of said party is situated, so as to.enforce the award.
“&clevant court”, in the case of the Mainland, means the Intermedllate Peqp_le’s Court
of the place where the party against whom the application is filed is domiciled or the
place in which the property of said party is situated. In Hong Kong, it means the Court
of First Instance in Hong Kong.

The amended legislative regime in Hong Kong added Pt IITA (ss 40A—40G) to the 2000
Ordinance to provide for the enforcement of Mainland Awards in Hong Kong. Part
IITA was made in accordance with the spirit of the New York Convention and it appears
in Div 3 of Pt 10 (ss 92-98) of the Ordinance. Accordingly, Mainland Awards can
be enforced in a similar manner to a Convention Award, with the same enforcement
mechanism,'” evidential requirements,'"” limited and exclusive grounds for refusing
enforcement, and with a strong presumption in favour of enforcement.'"

A “Mainland award” is defined in s 2(1) of the Ordinance (as amended) as “an arbitral
award made in the Mainland by a recognised Mainland arbitral authority in accor-
dance with the Arbitration Law of the People’s Republic of China” (emphasis added).
Accordingly, prior to the Supplemental Arrangement, not all arbitral awards made in
China will be eligible for enforcement in Hong Kong. The Arrangement provides that
it will apply to arbitral awards made by Chinese arbitration organisations designated by

' Similar to s 87 of the Ordinance, s 92 gives the plaintiff a choice of whether to enforce its award by way of sum-
mary procedure (by virtue of s 84) or by an action on the award on the basis that the award constitutes a debt due
by the respondent to the claimant.

Section 94 of the Ordinance. It provides the same evidential requirements as s 88. )
Section 95 of the Ordinance. It mirrors the grounds of refusing to enforce a Convention award as set out in s 89
of the Ordinance. It should be noted that a plaintiff who chooses to enforce a Mainland Award by way of an O 14
application will benefit from the strong pro-enforcement bias afforded by s 95 (formerly s 40E), since the cn.urt
will consider Hong Kong law to be applicable to the enforcement of Mainland Awards. See Shantou Zheng Ping
Xu Yueli Shu Kuao Trading Co Ltd v Wesco Polymers Ltd (unrep., HCCT 107/2000, [2002] HKEC 76).
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the legislative affairs office of the State Council. The list'? includes CIETAC, Ching
Maritime Arbitration Commission (the “CMAC”™), and most domestic Arbitration
Commissions established pursuant to the PRC Arbitration Law." Not included in the
list are awards made following ad hoc arbitrations in China or awards made in Ching
following arbitration using the rules of other bodies, for instance the Internationa]
Chamber of Commerce. This restriction has now been lifted under the Supplementa]
Arrangement which provides that all arbitral awards made in the Mainland pursuant tq
the Arbitration Law of the People’s Republic of China may now be enforced in Hong
Kong, save such arbitral awards made pursuant to ad-hoc arbitrations. On the other
hand, subject to art 7 of the Arrangement, an ad hoc arbitral award made in Hong Kong
by the International Court of Arbitration or the International Chamber of Commerce or

other foreign arbitration institutions may be enforced in the Mainland at the discretion
of the relevant People’s Court.'™

(¢) Practical considerations

Although the legislative regime generally retains the spirit of the New York Conven-
tion, there are notable differences, which are summarised below.

(i) No more than one application to the PRC courts

As set out above, in order to enforce a Hong Kong award in the Mainland, the applicant
must make an application to the Intermediate People’s Court of the place where the
party subject to enforcement (the defendant) is domiciled, or where the defendant has
property. However, if the defendant has property within the jurisdiction of more than
one Intermediate People’s Court, the applicant may apply to any one of the People’s
Courts to enforce the award, but cannot apply to more than one such court,!'s Instead,
the court to which the application is made will handle the enforcement wherever the
person or property is located, and for this purpose it may seek the assistance of anotier
Intermediate People’s Court within whose Jurisdiction property is found,

(ii) No simultaneous applications in both Hong Kong and tiv2 PRC

A further limitation under the legislative regime is that the applicant is not entitled to
file simultaneous applications in both Hong Kong and the PRC, even if the defendant
has property in both regions.!!6 Instead, the applicant must complete enforcement in

12

This list is to be supplied by the Legislative Affairs Office of the State Council through the Hong Kong and Macao
Affairs Office of the State Council. Pursuant to s 97 of the Ordinance, the Secretary of Justice shall from time
to time publish in the Gazette a list of the recognised Mainland arbitral authorities. A list of recognised Main-

land arbitral authorities published in the Gazette can be found at: hitp://www.gld. gov.hiv/egazette/pd 720111521/
egn201115213248.pdf (viewed 23 May 2017).

Generally, awards made by the Mainland’s two international
tently meet international standards. However, it remains to be
authorities would meet such standards, as some of these arbi
handling complex arbitrations.

=

arbitration tribunals CIETAC and CMAC, consis-
seen whether the awards made by other Mainland
tral authorities might have limited experience in

""" “Supreme Peaple’s Court Notice of Relevant Issues on the Enforcement of Hong Kong Arbitral Awards in the
Mainland” Fa [2009] No.415.

See art 2 of the Arrangement.

1bid. Section 93 of the Ordinance also provides that a Mainland Award shall not be enforceable in Hong Kong if
an application has already been made on the Mainland for enforcement of the award.
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ENFORCEMENT OF MAINLAND AWARDS

. on before commencing another set of enforcement proceedings in agothsr
Ctll‘:) r example, where an application has been made for enforf:ement in the
B and onl? where th;s award has been partially satisfied on the Mlalin]ar}d can ali
Mﬂmlaﬂ' { made in Hong Kong to enforce payment of the balanc?e. This restric
application bebeen removed in the Supplemental Arrangement which allows for an
b ga(s;rzgi\for to apply for enforcement of an arbitral award in Hong Kong and the
awar

Mainland simultaneously.

strictions prior to the Supplemental Agreement coming into forcte “rj;:aizrﬁ
licant has to decide very carefully where to c_ommence enforcement,
e aI?P d on how much knowledge the applicant has at enforc§ment stage
e depmh reabouts of the assets of the defendant. For instance, if the appli-
e ﬂ(::s“t;ni'orcement in Hong Kong, only to discover months later that the

men ; ; ; i a
Ca{flt cc?a?t’s assets are mainly located in the Mainland, the assets in the Mainland may
defen

been dissipated by the time the applicant commences a segond set of enforf:e—

B «in the Mainland.''® In addition, the limitation period for commencing

e Pfﬂceeémff r :lso have expired. As such, applicants should consider investigating

enforcemfiljt tLu? 4 osition as far as possible before the court proceedings. For ex.amp-le,

:;3 ((i;f eﬁl \ﬁ:ebpfiovides mechanisms for the tribunal and the court to award interim
e il

1 itration.'"’
meast i rine the course of the arbitral
neasarss for discovery during

one jurisdi

The above 1é

(iii) Limitation period
Article 5 of the Arrangement provides that the time limit for an apphzan.t tf:hapﬁyi;o
t of the arbitral award, whether made in the Main-
the relevant court for enforcemen , whet e siace
i ed by the law on limitation pe _
land or in Hong Kong, shall be govern by i M g
inland, the position depends on the sta
of enforcement. In the Mainland, : ds or ° P
i the time limit is one year from
ither or both parties are natural persons, e time limit 1 il
z:?:ult If both parties are legal persons, the time limit is six mo_ntllls. . In Honfﬁ?f;
an appl.ication to enforce will generally have to be submitted within six years fr
date on which the award is dishonoured.'!

but
For applicants, however, who obtained Hong Kong awarclls after 1 .;uly 119;:’1;%1:5
; to the initial lack of reciprocal arral
have not been able to enforce them due : mens
i ime barred under the PRC law, becau
til 1999-2000, such claims may not be time der the _ e
l;A]:”l::?xngem.ent restored the original six months/one-year limitation p;rlt(:d Ey provfllélri
i i til the date on which the Arrange
that the relevant period did not start to run un : s
came into force, namely 1 February 2000. Clearly, such avsﬁard‘s w1fll now biertll;'injn
, i isi any application for an ex
barred, nonetheless we note this provision because : .~
of the limitation period would presumably run from the extended period under the

Arrangement.

! ion 93(2) of the Ordinance. - land Chin®
HE gzziiﬁ; (C) f:The Reciprocal Enforcement of Arbitration Awards between Hong Kong and Mainla

i imits i it mi fer for the
[1999] Asia DR, vol.2, p.17. In view of the relatively short time lntmts in the PRC, it might be safer
applicant to ﬁrst,enforce an award in the PRC before doing the same in Hong Kong.
' Sections 56 and 6061 of the Ordinance. o
" PRC Civil dure Law as amended on 31 August ] . A
Scc:t:it‘;:rfvv:( ]T;E:;quthe Limitation Ordinance (Cap. 347). Also see Agromet Motoimport v Maulden Eng g

Co (Beds) Ltd [1985] 1 WLR 762.
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information, and is not a determination of whether a prima facie case has bee
lished. Upon the successful completion of the administrative review, the URS
will then send a Notice of Complaint to the registrar, which will
domain.

n eStab__
Provide
lock” or freeze the

The registrar will notify the respondent of the complaint accordingly, and the latte
has 14 days to respond.

Defence

Similar to the UDRP, the respondent can refute a claim of bad faith re

gistration by
showing that:

(1) it had used, or made demonstrable preparations to use, the domain name op
name corresponding to the domain name in connection with a bong fide
offering of goods or services before it had received notice of the dispute;

(2)  ithas been commonly known by the domain name; or

(3) it is making legitimate or fair use of the domain name, without intent for

commercial gain to misleadingly divert consumers or to tarnish the trade
mark or service mark at issue.

(URS Procedure 5.7)

In addition, the respondent may assert the following defences available under the URS:

(1) the domain name is generic or descriptive and the respondent is making fair
use of it;

(2)  the domain name sites are operated solely in tribute to or in criticisns-<f a
person or business that is found by the examiner to be fair use;

(3)  the respondent’s holding of the domain name is consistent witi: an express
term of a written agreement;

(4)  the domain name is not part of a wider pattern or series of abusive registra-
tions because the domain name is of a significantly different type or character
to other domain names registered by the respondent.

(URS Procedure 5.8)

Burden of proof

Compared to the UDRP, a complainant under the URS bears a higher burden of proof
and must provide the URS Provider with “clear and convincing evidence” (URS Pro-
cedure 8.2). The complaint will be rejected if the complainant fails to meet its burden
or if there is a “genuine issue of material fact” (URS Procedure 8.4).

Determination

One examiner with relevant legal background will be selected by the URS Provider to
preside over a URS proceeding. Examination will begin immediately upon the earlier
of (1) the expiration of the 14 days available for the respondent to file its response (0r

DOMAIN NAME DISPUTES

tension granted) or (2) the submission of the response. The appointed examiner

BQY ?X ue a determination within three to five business days thereafter. Ir-u the first URS

1l lslsa_mt ever filed, Facebook took 37 days to obtain a favourable decision to suspend
comp

the domain name “facebok.pw”.

medy g o
f;z only remedy available to a successful complainant in URS proceedings is suspen-
e

: f the domain name for the remainder of the registration period. Unllike in the
- Of the UDRP, there is no option available for the transfer of the domain name to
k> Om lainant. I;1 this regard, the complainant may extend the registration period for
g:ec;’ddﬁional year at commercial rates (URS Procedure 10.3).

¢ the URS provider finds in favour of the respondent, the domain name iS. ‘mlOCkffd
I d returned to the respondent. Repetitive findings of abusive complaints will result in
an

a complainant being barred from using thé URS for a period of time.

eals
fjﬁike tlic UDRP, the URS has a built-in appeal process. Either party may, within 14
days of 1.2 decision, seek a de novo appeal of the lnll‘lé.ﬂ determlmatlon to an alpl'Je?ll
an-l selected by thie URS provider. New admissible evidence will be allowed if it is
f_"“dlel'ial and clearly pre-dates the filing of the complaint. The fees for an appeal will

be borne by the appellant.

(iii) HKIRC process
Under the HKIRC Domain Name Dispute Resolution Policy (HKIRC Policy), disputes
involving abusive registrations of domain names in the “.hk” andf‘.é;%” F:cTLD space
are required to be resolved by arbitration proceedings filed _w1th lappomted farbltra—
tion dispute providers. At present, the HKIRC’s sole arbitration dispute provider for
domain name disputes is the HKIAC.

Complaints filed with HKIAC must be in accordance with the HKIRC Policy, the
HKIRC Domain Name Dispute Resolution Policy Rules of Procedure and the Supple-
mental Rules of HKIAC.

The HKIRC Policy mirrors the UDRP. In cases decided under the HKJRQ Polif:y,
panellists have largely followed past UDRP decisions. As such, the manner in which
one would initiate or respond to a complaint involving a *“.hk™ or ﬁ.f% domain name
will essentially be the same as for a UDRP complaint, except that particular attention
ought to be paid to the specific procedural requirements of HKIAC.

In addition, it is important to note two substantive differences between the HKIRC
Policy and the UDRP:

(1) recourse to Hong Kong courts: Unlike the UDRP, decisions un(.ier _the
HKIRC Policy are arbitral awards and are subject to the lav\_fs of arbitration
in Hong Kong. In particular, decisions under the HKIRC Ptlahlcy are ﬁl?al and
binding, and a party’s recourse to Hong Kong courts is limited to circum-
stances provided for under the Arbitration Ordinance of Hong Kong.
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(iv) Negotiation
It is also possible for the parties to negotiate amongst themselves (possibly,
professionals) to arrive at a consensual solution that is in the interests of both p
tiation would be suitable in the classic cybersquatting case, where the complainant jg alsg
willing to pay a sum of money to the domain name holder for transferring the

dornain Name
back to itself. The parties would need to negotiate and settle on a mutually agreeable gy,

assisteq by
arties, Negg.

Advantages of this method are its low cost (especially if no professionals are inv01Ved)
and the possibility for the parties to negotiate and determine issues in additio
transferring the domain name. The process could be quick or protracted de
the willingness of the parties to negotiate.

0t0 merey
pending o

Drawbacks are similar to those for UDRP proceedings. The complainant coulq have
difficulty locating the domain name holder. Even if the domain name hold
the negotiation process may be protracted. The negotiated result may lack
and the domain name holder could go back on its agreement. However, th

solved by the parties drawing up a legal contract where the domain name h
to transfer the domain name to the complainant.

er is foung,
legal force
is could be
older agreeg

(d) UDRP or URS proceedings?

(i) Advantages of URS
The greatest advantages of URS are cost and speed, at it is even faster and cheaper
than the UDRP. URS proceedings are appropriate: (1) where the complainant wishes
to obtain a low-cost and speedy resolution to stop the infringing activity but has no use

for the domain name; and (2) for clear-cut cases of infringement where the respondent
obviously has no sustainable defence,

(ii) Disadvantages of URS
Even in the event of a successful complaint, the complainant will still be unaple to
obtain possession of the domain name, either for its own use or for the purpoess of pre-
venting third parties from registering the same. The only remedy availabie is suspen-
sion of the domain name for the remainder of the re gistration period (extendable by the
complainant for a further year). After the suspension period expires, the domain name
would become publicly available, and a third party could register the domain name out
of bad faith. In UDRP proceedings, the complainant may opt to have the domain name
transferred to itself and prevent others from obtaining the same, albeit at a higher cost.

Moreover, a complainant in a URS does not have the opportunity to put forward sup-
plemental submissions in response to the respondent’s reply. Within the 500 word limit
of the complaint, it is expectedly difficult for the complainant to anticipate all potential

defences and satisfy the higher burden of proof to make its case. Therefore, the URS
should be reserved for the most straight-forward cases.

(iii) Combining UDRP with URS
As the URS is a separate and independent process from the UDRP, it is theoreti-

cally possible to commence proceedings simultaneously via the UDRP and the URS.
This could be a useful strategy in cases where there is an urgent need to suspend the

ONLINE CONTRACTS

website. As the domain name complained of will be temporarily su?pepded

: I%IRS complaint is determined (which could take up around one montl'.l s time),

ot th.e ltaneous complaints via both the UDRP and the URS may prowde trade

. another bite at the cherry: even if the URS complaint fails due to tpe

ma;lk 0:&322 of proof, the infringing website would be temporarily suspended while
higheT

the UDRP complaint takes place.

-mﬁ-ingin

(e) Preventive measures

demark holder can take steps to avoid UDRP, URS or court proceedmgs: It can
y t@ emh use of its domain name trademark by others by regularly chec_knllg the
g f (see para 22.035) for domain names which are confusingly similar to
i SY[S‘herzademark holder can maintain a portfolio of all such domain names an‘xd
its' OV'VITL ;ich ones to pursue. A domain name registrant registering several domain
prwﬂtl?e 2 orating the trademark holder’s trademark is an obvious target to pursue
narilel:;f;izg préveritive step a trademark holder can take is to pre-emptively register
?tl‘sst;ademaﬂf ag 2 domain name(s).

(f) Conclusion
+
Tkz leading organisations for the administration of domain name systems are ICANN,
HIZIRC and CNNIC. Any domain name registered with an ICANN-accredited registrar
can be located on the Whols system.

Domain name disputes can be resolved by administrative proceedings ti:lat pr;):\l{(;lz
quick and inexpensive resolutions. ICANN has Qev'eloped the UDRP and' alppwS o

DNDRC, NAF, WIPO and CACACID to adjudicate domain name disputes. t
hAas also d;:veloped the URS as a cheaper and faster process fqr calse:(si of gl;a:;::e
infringement. The HKIRC Policy mirrors the UD'RP,‘and apphesj to omgied 1
disputes involving “.hk” and « & HE” ccTLDs. Arbitration proceedings are et
the HKIAC. The CNDRP, the CNDRP Rules and the CIETAC Sl.lpplemen ; peles
govern disputes involving “.cn” ccTLDs and complaints are filed with the DNto ﬁlé "
the United States the ACPA, if applicable, may als.o a}low tradf:mark. owners e
rem civil actions. The ACPA can also provide relief in the form of injunctions,

and damages.

Other avenues of domain name dispute resolution in(.:lude litigation and negot;tatis?.
Court proceedings could be pursued where the case is complex and lel;c;re c;:era; th);
and a broad range of remedies are sought. Negotiation would be S];Itad ew re the
complainant is willing to pay the domain name holder to t.ransfer. 1:‘ e omam urt.
A trademark holder can also take preventive steps to avoid administrative or co
proceedings by monitoring the use of its trademark on the Whols system.

5. ONLINE CONTRACTS

With the growth of the Internet, many businesses and individuals throughout the. W(‘;ﬂd
are exploring the advantages of its use. In the beginning it was used as a commumcaa 11:
medium whereby individuals in different parts of the world would use text messag
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(4)  provision for hearings, in so far as they are required, to take place onling, by
video link or by telephone conference.

The Rules provide for the parties to agree for the HKIAC to act as arbitration admip,_

istrator. It was considered that in an arbitration conducted online, where the Partieg

may never meet the arbitrator, supervision/administration by a recognised arbitratioy

centre was a necessity. The HKIAC, through the Secretary General, will discharge the

following supervisory/administrative duties:

(1) appointing an arbitrator (in default of the agreement of the parties);

(2)  facilitating delivery of all documentation to the arbitrator from the parties op
vice versa,

(3)  overseeing the interpretation and correction of awards and the m

aking of
additional awards;

(4)  determining the fees and expenses of the arbitrator and the HKIAC; and

(5)  holding sums paid by way of security for the arbitrator/HKIAC fees ang
expenses.

Enforceability of arbitral awards is a key issue in arbitrations where the parties may be
domiciled in different states, neither of which is Hong Kong. The Rules preserve the
position under the HKIAC Domestic Arbitration Rules in maintaining the seat of the
arbitration and the place of the award as Hong Kong. This means that the Hong Kong
courts will exercise a (limited) supervisory jurisdiction over the conduct of the refer-
ence and, importantly, that the award, being made in Hong Kong, will be enforceable
under the New York Convention on Recognition and Enforcement of Arbitral Awarcs
in all signatory states.

The Rules provide that the arbitrator must deliver his award within six moriti:sof the
date of his appointment unless the Secretary General of the HKIAC extends ihis period.
The Rules, with their emphasis on documents only/online methods wili.prove capable
of delivering timely awards, in less than six months in appropriate cases.

Cost is one of the major disincentives of “going to law”. The Rules attempt to address
this in two ways. First, by ensuring that the most cost-effective method of determining
the dispute is employed, avoiding in-person hearings where possible. Secondly, by
making the costs and expenses of the arbitrator/HKIAC reasonably predictable by the
parties. These costs and expenses shall be fixed by the HKIAC having regard to the
fee schedule appended to the Rules.

Despite their name and genesis, the Rules are not limited in their application to disputes
arising out of “electronic transactions”. Parties who wish to arbitrate their disputes

online could refer the dispute to be determined in accordance with these rules regard-
less of its origin,

These Rules have been developed with the view to preserving the strengths of the
HKTAC Domestic Arbitration Rules whilst adapting them for use in a new environment
to assist users in the efficient resolution of their disputes.

ONLINE CONTRACTS

y and age, customers are concerned with the legitin_la.cy of mba?y v\tfell;s-llctl:
. especially smaller sites without major brand recogmtlonl. .We rus h
busme'sé, nline businesses, levels the playing field for competltlon,_prowdes the
i tO ? websites displaying the seal meet e-commerce best practice s'tand.an.is
assUI?;‘ Zfsgices oceur between customers and online merchants, a mechanism 1s 1n
:?i;elfor handling such disputes.

i . T "
the significance of the Internet to our daily lives, it can only be imagined wha
jven i ’
- bilities this revolutionising technology will create next.

[n this da

poSSi

(a) The formation of online contracts

he traditional sense the formation of a valid contract under Hong Kong law requires
In the

four elements to exist, namely:

(1) an offex
(2) aceeptance of that offer;
(3). chnsideration between the parties; and

‘4) intention by the parties to create legal relations.

The complexity of contract law is a subject in itself and this section will not attempt
[+

to explain such elements.
(b) Electronic Transactions Ordinance

With the significance of electronic commerce, the Electronic Transac;ut)ltlli grrrdom';l::z
(Cap. 553) (ETO) was enacted on 5 January 2000. The p9mose 0 v
provide a clear legal framework for the conduct of electrol_n.c trans;ctw?thei’ e
electronic record and digital signature the same legal recognition as that o pap

based counterparts. |
Section 9 of the ETO provides some guidance in relation to admissibility of electronic

records:

“Without prejudice to any rules of evidence, an electronic record shall n;t;e:
: . o

denied admissibility in evidence in any legal proceeding on the sole ground !

it is an electronic record.”

Section 6 of the ETO was amended in 2004 to draw a distipction, inrelation to ricllllllll;i;
ments for digital signatures, between transaction§ .mvolvmg Hong .Kong gove et

entities and those not involving government entities. For transactions not mtvl()) g
government entities, a requirement for a signature under the law can be me d)ioagy
form of electronic signature, provided that it is relia‘t?le, appropriate and. 3greea ; a)f
the recipient of the signature. For transactions involfnpg g9vemment enti riccsi,b agr:C_
ture requirement under the law can be fulfilled F)y a d1g1ta_1 si gnature_ su(};poder th); ne
ognised digital certificate issued by a certification authority recognised unde .
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