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particular law enforcement agency may or may not enjoy the common powers, which
includes the power to stop, search, inspect, investigate, and, if satisfied that sufficient
has been gathered, arrest and lay charges. The extent of the same power, for example
the conditions precedents to allow the officer to stop and search a person, would alsg
differ among different law enforcement agencies.

(a) Hong Kong Police Force

General. The HKPF is regulated by the Police Force Ordinance (Cap.232) (PFO). The
duties of the HKPF are the most general, out of all the law enforcement agencies. PFO,
8.10 stipulates that its duties are, inter alia, to take lawful measures to detect and prevent
and crimes and offences, without any restrictions on the types and scopes of offences,

Powers. The PFO confers wide powers of stop, detain and search on a police officer,
The exact scope of the power depends on the level of suspicion of the police officer.

If a police officer finds a person acting in a suspicious manner, he may, pursuant to
PFO s.54(1):

(1) stop the person for the purpose of inspecting his proof of identity;

(2) detain the person for a reasonable period of time while the officer enquires
whether or not he is suspected of having committed any offence at any time;
and

(3) if'necessary, search the person for anything that may present a danger to the
police officer and detain the person for a reasonable period for such a search,

The relevant powers are wider if the police officer not only finds a person to be susji-
cious but also reasonably suspects him of having committed, or of being about e com-
mit or of intending to commit any offence. In such cases, apart from the powers stated
in aforementioned clauses (1) and (2), the police officer may also searcl: the person for
anything that is likely of value (whether by itself or together with anyihing else) to the
investigation of any offence the person has committed, or is rezsonably suspected of
having committed, or of being about to commit or of intending tu commit and detain
the person for such a reasonable period for such a search: PFO 5.54(2).

Under the Public Order Ordinance (Cap.245) (POO), where a police officer reasonably
believes that offensive weapons have been or may be used in the course of the commis-
sion of the offence of “unlawful assembly” (POO s.18) or “riot” (POO s.19), he may
stop and search any person in the vicinity to ascertain whether that person has been
guilty of the offence of possession of offensive weapons in a public place: POO 5.33.

A police officer’s lawful power of arrest is triggered when he harbours a reasonable
suspicion that a person will be charged with or is guilty of an offence for which the
sentenced is fixed by law (under which the court has no discretion to impose a sentence
outside the prescribed boundaries) or for which a person may (on a first conviction
for that offence) be sentenced to imprisonment: PFO s.50(1). In HKSAR v Yeung May
Wan,? it was held that a reasonable belief that the person will be charged per se is

2 (2005) 8 HKCFAR 137.
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ont: it must be coupled with a reasonable suspicion of guilt of that person. Suf-
i‘ns.ufﬁme t:; amounting to the material elements of the offence must be known to the
ﬁcwm-: fa(if;fﬂcer. 1f the arrest was unlawful, any subsequent detention constitutes false
g;:itiiment, and a citizen is entitled to resist such unlawful arrest.

lice officer may search for and seize any chattel which that officer reasonably
N l: to be of value (whether by itself or together with anything else) to the investi-
suspec Sf any offence that the person has committed or is reasonably suspected of have
gatlon'?ted- PFO 5.50(6). If the item of value is within any building, vessel or place, a
COmmlt ml:lSt be obtained from the magistrate before the police officer may enter the
wan’altlo search and seize: PFO s.50(7). It was held that the principle of legal profes-
silslel privilege applies to the seized properties, despite the silence of the relevant sec-

tion: Shun Tak Holdings Ltd v Commissioner of Police.”

To Be Delivered to Custody Upon Arrest. Pursuant to PFO 5.51, an arres.-ted person
shall be forthwiti: delivered into the custody of the officer in charge of a police station.
The section a!s0 states that the police should grant bail to the arrested person, unless
the offence 2ppears to the officer in charge to be of a serious nature or.he reasonably
consicer. that person ought to be detained. If police bail is not grantesl (i.e., the person

'~ is dota ned in custody), he shall be charged or brought before a magistrate as soon as
- cticable and in any event no later than 48 hours of detention; otherwise, he must be

Lceleased.

oo The Police General Orders. The Commissioner of Police may from time to time make
Police General Orders to regulate the police force: PFO s.46. Police General Orders
are not subsidiary legislations and do not have the force of law. They contain many
provisions on how a police officer is to exercise the powers, for example providing
that a frisk or wall search shall not be conducted by officers of the opposite sex: Police
‘(.}'encral Orders, Chapter 44-05. Only certain chapters of the Police General Orders are
‘made available to members of the public.

(b) Customs and Excise Department

‘General. The Customs and Excise Department (C&E) is regulated by the Customs
‘and Excise Service Ordinance (Cap.342) (CESO). The C&E is established by virtue of
'CESO s.3, which stipulates that its function is to enforce the Hong Kong laws pertaining
to dutiable commaodities, importation, exportation and smuggling.

Powers. A C&E officer has the power to stop, search and arrest any person whom he
sonably suspects of having committed an offence under a particular list of ordi-
ces related to their scope of duties, and search and seize items on the arrested person
ich is reasonably suspected to be connected with the offence he was arrested for:
“ESO 5.17A. A person arrested by a C&E officer shall be taken to a police station to
dealt with under the PFO, subject to the power to first take the arrested person to an
ce of the C&E for further enquiries: CESO s.17C(1). In any event, such arrested
50ms shall not be detained for more than 48 hours without being released, charged

= [1994]2 HKC 363, [1995] 1 HKCLR 48.
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or brought before a magistrate: CESO 5.17C(3). CESO s.17BA confers on the C&g
officers the power to search and examine without warrant items baggage, cargo, vesselg
etc. that enter or exit Hong Kong.

(¢) Immigration Department

General. The Immigration Department (ID) is mainly regulated by the Immigratiop
Service Ordinance (Cap.331) (ISO) and the Immigration Ordinance (Cap.115). It is
established pursuant to ISO s.3.

Powers. Under 18O s.12, a member of the ID has the power to stop, detain and
search any person whom he reasonably suspects of being guilty of a scheduleq
offence and arrest such person if the offence is one for which the person may
on conviction be sentenced to a term of imprisonment. The section also conferg
a power to search and seize items on that person of value (whether by itself o
together with anything else) to the investigation of the offence for which the perso
was arrested.

A person arrested by a member of the ID may be taken to an office of the ID and/or
be taken to a police station to be dealt with under the PFO: I1SO s. 13A(1). This is dis-
tinguished from the power of detention of the C&E, wherein the arrested person must
be brought to a police station after enquiries. Where an arrested person is taken to an
office of the ID, he may be granted bail by the ID, or if a member of or above the rank
of Chief Immigration Officer considers it necessary for inquiry, he may be detained:
ISO s.13A(2). Such arrested persons must be released, charged or brought before a
magistrate after not more than 48 hours of detention. Unlike the PFO and the CESQ,
the ISO specifically includes the period of detention immediately prior to th3 arrest
within 48 hours: ISO s.13A(7).

An immigration officer or an immigration assistant may also examine 4y person enter-
ing or exiting Hong Kong or examine any person at any time if he réasonably believes
that person to have landed in Hong Kong unlawfully or has coni“aveiied a condition of
stay, etc.: Immigration Ordinance s. 4. Such members of the D 1aay also examine the
proof of identity of any person to determine whether he has entered Hong Kong unlaw-
fully or contravened a condition of stay (Immigration Ordinance 5.17E) and arrest such
persons (Immigration Ordinance s.17D).

(d) The Independent Commission against Corruption

General. Prior to the establishment of the Independent Commission against Corruption
(ICAC), the Royal Hong Kong Police Force (now the HKPF) had been responsible for
investigation of corruption offences. In 1973, the corruption scandal of the then Chief
Superintendent Godber spurred the then Governor Sir MacLehose to order a Com-
mission of Inquiry under Sir Blair-Kerr, the then Senior Puisne Judge of the Supreme
Court of Hong Kong. The First Report of that Inquiry recommended that a separate
law enforcement body be established to combat corruption offences. Consequently,
the ICAC was established in 1974 pursuant to the Independent Commission against

Corruption Ordinance (Cap.204) (ICACO) 5.3, and till this date the ICAC is regulated
by the ICACO.

LAW ENFORCEMENT AGENCIES

3,12, the duty of the Commissioner of the ICAC, on behalf of the
), is to receive and investigate any complaints of alleged corruption
ate any alleged or suspected offence or a particular list of offences
tion. The focus on offences and corruption practices “al_leged” by the
P co_rru_p stead of just those “suspected” by the ICAC, is reflected in the ICAC’s
a]pul?llc! lnd rominent campaigns for the public to actively report corruption
ﬁsmﬂ(-img ;:r t(I)J build a corruption-free society. Apart from law enforcement, the

: czlssénpoel;fonns certain advisory and educational functions.

. and Structure. The ICAC consists of the Operation Department, the

l.satw? Corruption Department and the Community Relations Department, apart
B ':trative branch. The ICAC boasts a unique three-pronged approach to
1 ar; if:rf;tion which is more than investigation and law enforcement, as evi-
. ,

d by its three departments.

An offiser authorised by the Commissioner has the power to arrest a person if
- bly ;cspects him to be guilty of a specific list of offences: ICACO s.10(1).
;—0:: thz .case of ID, a person arrested by the ICAC'may be taken to the police
«. to be dealt with in accordance with the PFO or with the offices of th-e ICAC:
<20y 5.10A(1). The ICAC may release the arrested person l?rought to tl:leu' offices
il, or, if anofficer in the rank of Senior Commission aga-n_lst Corruption Officer
m;e considers it necessary for the purposes of further inquiries, the person may be
ined: ICACO s.10A(2). The detained person shall be brought before flmaglstrate
on as practicable and in any event no later than 48 hours aﬂer detention: ICACO
(6). An authorised officer also has powers of search and seizure relevant to those

ces: ICACO s.10C.

1 officer authorised by the Commissioner also has special powers to conduct an
or examination and obtain access to or require the production of government
nts: ICACO s.13. Further, there are investigative powers regarding offences
r Part I1I of the Prevention of Bribery Ordinance (Cap.201) (POBO).

ant to ICACO
Executive (CE'
ces and investis

'-"Dther law enforcement agencies

part from the major law enforcement agencies discussed above, three ther law
forcement agencies which have the power to initiate prosecutions are dlscfus-sed
ly hereunder. The power of these law enforcement agencies to prosecute criminal
ces is all without prejudice to the power of the DolJ to prosecute criminal offences.

ities and Futures Commission. The Securities and Futures Commission (SFC)
established, pursuant to the now repealed Securities and Futures Commission
nce (Cap.24) s.3. It is now governed by the Securities and Futures Ordinance
71) (SFO). The SFC is mainly a regulatory body aimed at promoting the fair-
and efficiency etc. of the Hong Kong securities and futures industry and protect-

embers of the public when participating in the financial markets: SFO s.4. If it
pears to the SFC that market misconduct has or may have taken place, it may institute
oceedings in the Market Misconduct Tribunal: SFO s.252(1). The Market Miscon-
It Tribunal is not a criminal tribunal and can only make orders such as disallowing
'S0ns with market misconduct from dealing with securities, requiring him to pay to
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court. In some controversial or high-profile cases, the judiciary also
for verdict/statement of findings written by the magistrate online.
publish the transcripts of the reasons for verdict or reasons

on indictment, the DoJ has the sole discretion to choose which way the offence shoy, d
be tried. Hence, an indictable offence (i.e. an offence that is “triable on indictment only»
or “triable either summarily or on indictment™) shall not be dealt with summarily With,
out the consent of the prosecutor: MO 5.94A. As discussed below, the classificatioy of
an offence limits the discretion of the Dol in selecting which court to try the defeﬂdant
and, consequently, may have an impact on the maximum sentence imposable op the
defendant should he be convicted.

eliver them in

:'Sh the reasons
ciary alsO sometimes

ntence online.

.tution of the Magistracy. Currently, seven Magistrates’ Courts in Hong Kong
il

Right of Audience of Legal Practitioners. Barristers have an unlimited right of aud.
ence; they may appear before any level of court. Insofar as criminal litigation is cop,
cerned, solicitors have a right of audience in the Magistracy and the DC and Magistmcy

the Eastern Magistrates” Court (which is the only Magistrates” Court on Hong

Kong Island); _
the Kowloon City Magistrates’ Court;

Appeals in the CFI which are not appeals reserved for hearing or directed to be hearg g; the IKwun Tong Magistrgtes’ Court;
before the CA: MO s.118. Solicitors have no general right of audience in the CA apq (4) the West Kowloon Magistrates’ Court;
the CFA. Following the trend in other common law jurisdictions to achieve fusion or t5) the Shatin Magistrates’ Court;

at least a partial fusion between barristers and solicitors, the Higher Rights Assessmepg -:(6) the Tuen Mun Magistrates” Court; and
Board was established. The Board may grant rights of audience in the High Court ang “(7) the Favling Magistrates” Court.

the CFA to solicitors with sufficient litigation experience: Legal Practitioners Orgj.
nance (Cap.159) (LPO) s.39E. Exceptionally, ad hoc admission of overseas counse]
is allowed for a particular case in the High Court and the CFA. Application should be
made pursuant to LPO, s.27. The admission must be in the public interest and the cage
must involve unusually complex legal issues and principles involved: Re Flesh Q%
and Re McGregor QC.»

- i no difference in jurisdiction of Magistrates’ Courts of different locations.
r iuoity, which Magistrates” Court to which a criminal case is allocated depends on
I N . . . i

“ncation of the police station first involved in that criminal case.

ent Magistrates and Special Magistrates. The MO provides for two types of
ates: Permanent Magistrates and Special Magistrates. Both are appointed by the

Language of Proceedings. Both English and Chinese are official languages in cou:t ader MO s.5(1), upon the recommendation of the Judicial Officers Recommenda-

proceedings: Official Languages Ordinance (Cap.5) (OLO) s.3. There is no statutary
definition or authority that “Chinese” means only “Cantonese/Punti”. Although, in jruc-
tice, virtually all “Chinese” trials are conducted in “Cantonese/Punti”, practitionors are
advised to be equipped and prepared to conduct proceedings in “Putonghuz/iviandarin”
as well. The court has a final discretion to use English, or Chinese, or buth languages,
in court proceedings: OLO s.5. The court may also require a certificd translation of
documents not in the language of the proceedings: Official I.Aagages (Translation)
Rules (Cap.5B Sub. Leg.) s.1. Practice Directions 10.2 and. 18 2 should be consulted
for requirements on translation of documents and authorities cited. In practice, unless
the defendant cannot speak Punti, virtually all criminal trials in the Magistrates’ Courts
and the DC are listed before a bilingual judge and conducted in Chinese (Punti).

ommission: BL art.88.

ipal Magistrates and the Chief Magistrate. Each Magistrates’ Court is super-
by a Principal Magistrate (PM). The Magistracy as a whole is overseen by the
Magistrate (CM). The CM and the PMs are Permanent Magistrates. The CM also
ees the Small Claims Tribunal, the Labour Tribunal, Obscene Articles Tribunal
he Coroner’s Court. Although not part of the Magistracy, their hearings are all
sided over by a single Magistrate. In the case of the Obscene Articles Tribunal, the
ate is joined by a panel of two or more lay adjudicator, and in the case of the
roner’s Court, a panel of five jurors.

puty Magistrates and Deputy Special Magistrates. The Chief Justice (CJ) may
appoint Deputy Permanent Magistrates and Deputy Special Magistrates, who shall
ve the same qualification requirements, privileges and jurisdictions as their perma-
unterparts, save that they shall be appointed for a specific period of time as stated
warrants: MO s.5A.

(a) The Magistracy

The Magistracy as “Elementary Court”. The Magistracy is the first-tier court within
the Hong Kong criminal justice system. It only has a criminal jurisdiction, that is, it
does not have jurisdiction to handle any civil proceedings. The Magistracy is not a coutt
of record. Magistrates are not required by law to give written verdicts and reasons for
verdicts, and the judiciary has no usual practice to publish them on its website, although,
in practice, many magistrates now prepare detailed written reasons for verdict before

cation of a Permanent Magistrate. A person who is qualified as a barrister or
tor in Hong Kong or any other common law jurisdiction, or has served as a Special
ate for a period of at least five years is eligible to be appointed as a Permanent
ate: MO s.5AA.

iction of a Permanent Magistrate. A Permanent Magistrate can impose a maxi-
1sentence of two years’ imprisonment and a fine of HK$100,000: MO 5.92. When
) OF more terms of imprisonment are imposed by a Permanent Magistrate and are
ered to run consecutively in whole or in part, the aggregate shall not exceed three

*®[1999] 1 HKLRD 506.
# [2003] 3 HKLRD 585.
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years: MO s.57. These are subject to the sentencing restrictions imposed by statute a

a particular offence.

Qualification of a Special Magistrate. A person who is qualified as a barrister or
solicitor in Hong Kong or any other common law Jjurisdiction, who has either Practiceq
as such for a period of at least five years or has served as a court prosecutor, court intep.
preter or judicial clerk in Hong Kong courts totalling at least five years, is eligible to
be appointed as a Special Magistrate: MO s.5AB. That said, in July 1998, the Tudicig)
Officers Recommendation Commission proposed that more legally qualified persop
should be appointed as Special Magistrates. The proposal was made in light of the facy
that there were an increasing number of defendants who were represented by lawyerg
when attending trials before Special Magistrates. The appellate courts have also high-
lighted the need for the high standards that can be expected from Permanent Magistrateg
to be rendered by the Special Magistrates as well.

Jurisdiction of a Special Magistrate. A Special Magistrate can impose a maximum
sentence of six months’ imprisonment and a fine of HK$50,000: MO 5.91. When two
or more terms of imprisonment are imposed by a Special Magistrate and are ordered
to run consecutively in whole or in part, the aggregate shall not exceed 12 months:
MO 5.57. The jurisdiction of a Special Magistrate is further subject to the provisions
of his warrant of appointment by the CE: MO s.5. In practice, Special Magistrates are
tasked with handling minor offences such as hawking, traffic contraventions and litter-
ing and cannot impose a prison sentence. These are subject to the sentencing restrictions
imposed by statute on a particular offence.

Magistracy as a “Trial Court”. A Magistrate may only try cases summarily (ana
may not try cases upon indictment). This implies that he may only try offences tha: aze
either “triable summarily only” or “triable either summarily or upon indictmeni’ (and
the DoJ decides to have that case tried summarily). In practice, a trial in a Mayistrates’
Court is substantially the same as a trial in the DC. For the procedures of a summary
trial, see MO .19 (see also Chapter 13: Trials before a Single Judge s a Magistrate),

Power to Review. A Magistrate may review his own determiniions or have his own
determinations reviewed — a procedure unique to the level of the Magistracy, con-
nected with the summary manner of a Magistrate’s exercise of jurisdiction and to allow
the correction of mistakes in a speedy manner. See also Chapter
Appeals against Convictions, Sentences, and Acquittal.

16: Reviews and

Magistracy as a “Triage Court”. As discussed above, all criminal cases must be com-
menced in the Magistracy. By performing the “triage court” function, the Magistracy
shall deal with preliminary matters of cases where it is not the ultimate venue for trial,
and then “send” these cases to the appropriate courts. For cases which have to be “sent”
to the CFI, the Magistrate would conduct a committal proceeding. For more details,
see Chapter 8: Subsequent Appearances before a Magistrate. For cases which have to
be “sent” to the DC, the Magistrate would conduct a transfer of papers proceeding. In
Chiang Lily v 57, the CFA made it clear that, unlike the position in England and Wales,

% (2010) 13 HKCFAR 208,

CRIMINAL COURTS IN HONG KONG

right to elect to be tried by a jury, and the SJ has the sole discretion

e B f trial; see also Tong Ying Kit v SJ[2021] HKCA 912.

enue O
" rt. The Juvenile Court is constituted under the Juvenile Olffenders
Oué .(J 00) and shall consist of a Permanent Magistrate appointed by
123 I?g has exclusive jurisdiction in criminal casezs a.gai.ns.t defendants
16 except in homicide cases, and has thﬁ: same Junsd}cuon as a Per-
:floes. See Chapter 23: Dealing with Clients of Speglal Needs, .for a
the Juvenile Court and criminal proceedings involving a

Juvenile C

ance (Cap-
By 100 5.3
er the age Of

ent Magistrate doc
o detailed discussion on
10

venile defendant.

(b) The District Court

«Court of Record”. The DC is established by .the District Couﬁ Ordinan‘ce
- 0\, DC is a court of record in that the judiciary has the practice to publish
- (]sz f:nr verdicts and sentences given by District Jl:lng.S: DCO _s.3(2). The
tilens fcii (;i 7i1 and criminal jurisdictions, and only its criminal jurisdiction shall be
: u:s',:‘fl Lereunder. o
i nsists of District Judges, who are appointed by the
SO " 5;}?5‘;;;2’022: tcl)le Judicial Officers Recommendation Commissior.l:
g, thf:il;ioart 88. The DC is overseen by the Chief District Judge (CDJ), who is
F 5.4' = t Judgé Time CJ may also appoint Deputy District Judges, who shall hgve
- Dlsmcl'ﬁcatioln requirements, privileges and jurisdictions as their non—deputlse_d
) sig;:lr?: 1save that they shall be appointed for a specific period of time as stated in
oull ]

their warrants: DCO s.7.

Qualification of a District Judge. Similar to a Permanent I\_/[aglstratt?,ta pe::g}r;cf
;éligible to be appointed as a District Judge if l}e ]?as-bgen a quahﬁ.e(% barris ?fr ﬁoVe et
4501' in Hong Kong or any other common lavxf Jprlsdlctlon fora rr}u.almum c;‘ A ye s
or is qualified and has served in certain judicial offices for a minimum of five years:

- DCO s.5.

Jurisdiction of a District Judge. A District ._Tudge enjoys a m:.axnlnurr;fsennct:n:;
ing power of seven years’ imprisonment, which applies to a Emg eloDCeO 8,82
well as the aggregate term of imprisonment for-two or more offences: t-m'llar'
These are subject to the sentencing restrictions imposed by statute on a parti

offence.

DC as a Trial Court. Within its criminal jurisdiction, t.he DC can try all mdlctjable
offences, except those listed in MO Part ITI of Sch.2 (which includes the most serious
offences such as murder, manslaughter and rape). It may also try any offence that can
only be tried summarily if the person is also charged with those gffences_: ]cZICO fs.188.
DC Judges sit alone and, like Magistrates, perform the dual function of a judge of law
- and a judge of fact: DCO 5.79(1). See also HKSAR v Egan.*!

n

(2010) 13 HKCFAR 314

23

1.090

1.091

1.092

1.093

1.094

1.095




30

1.134

1.135

1.136

1.137

1.138

1.139

NAL SERVICES DEPARTMENT
INTRODUCTION CORRECTIO |

young male offenders. While the exact term shall be determined by the CSD, Subjeg
to the health and conduct of the offender, an offender between 14 and 20 years of age
shall serve a period of no less than one month and not more than six months, While
an offender between 21 and 24 years of age shall serve a period of no less than threg
months and not more than 12 months: DCsO 5.4(2).

rraining centre

TCs are governed by the Training Centres Ordinance (Cap.280) (TCO).
tention in a TC is available, in lieu of any other scr.lte.nce, to an offender
tence 4 de4 but under 21 years of age on the date of conviction, to whom such
P t}-lan : dient for his reformation and prevention of crime: TCO, s.4(1). Report
. 1st first be sought to determine the suitability of such sentence, pend-
B m‘:n offender may be remanded for up to three weeks: TCO s.4(3). In
g th;%?AP%iointly established by the CSD and the Social Welfare Department,
ce(;stilge a Cog;dinated professional view on the appropriate sentence.

11 pr
lLp d Length. While in detention, offenders are subjec.t to half-day educational
E |f-day vocational trainings. Activities like scouting or “Outward Bound”
b l;a —rozided. The aim is to improve the offenders’ educational standing
a.l Soh { pWith vocational skills before their release. While the exact term shall
‘ gqmp_t :;Ijn‘ 5 the CSD, the length shall be no less than six months but no more
erlm‘lrlt qr;.;JTCO s.4(2). The expected term of TC is significantly longer than that
. izm Centre; it is aimed at young offenders of more serious offences or with
E.;:,p];jsticatrsd criminal background. The two types of centres provide “differ-
‘1.1£15 of treatment” for “particular needs of the individual offender”: R v Wong

i]itY'

Post Release. After release, the offender shall be subject to a supervision order for 19
months, within which aftercare officers of the CSD shall have regular contact with hip,
and his family to provide any necessary support: DCsO s.5. A breach of the Supervisigy
order warrants a recall order, pursuant to which the released person shall be arresteq
and taken back to the Detention Centre: DCsO s.6.

Facilities. Currently, the only Detention Centre is Sha Tsui Correctional Institution,

(c) Rehabilitation centre

Eligibility. RCs are governed by the Rehabilitation Centres Ordinance (Cap.567)
(RCO). A detention order under the RCO is available, in lieu of any other sentence,
to an offender not less than 14 but under 21 years of age on the date of conviction,
where a short-term custodial sentence is apparently appropriate: RCO s.4(1), 4(2)(a)
and 4(2)(e). The young offender must not be currently serving or have previously g
served a sentence of imprisonment, or detention in Detention Centre, TC or DATC: &
RCO 5.4(2)(b) and 4(2)(c). Report from the CSD must first be sought to determine the O
suitability of such sentence, pending which the young offender may be remanded for
up to three weeks: RCO s.4(3). In practice, the YOAP, jointly established by the CSp
and the Social Welfare Department, shall provide a coordinated professional vicw on
the appropriate sentence.

(3

n_34
Release. After release, the offender shall be subject to a supe.rvision order for up
ee years, within which guidance and support shall be provided to the released
n: TCO 5.5(1). A breach of the supervision order warrants a recall order, pursuant
ich the released person shall be arrested and taken back to the TC: TCO s.5(2).

ties. Currently, there are two TCs: Cape Collinson Correctional Institution for

and Lai King Correctional Institution for females.
Nature and Length. In the first phase, offenders shall be detained 1n an RC

for a period determined by the CSD taking into account their conduct and prog-
ress, but not less than two months and not exceeding five t0atns: RCO s.4(6)
(a) and 4(5)(a). The aim of this phase is to rehabilitate “!ie young offenders on
socially acceptable behaviour to prevent further commission of crimes. In the
second phase, offenders shall reside in a designated hostel or halfway house fora
period determined by the CSD, taking into account their needs and progress, but
not less than one month and not exceeding four months: RCO s.4(6)(b) and 4(5)
(b). In this phase, young offenders may go to school or work, or conduct other
approved activities with leave from the CSD: RCO 5.5(1). Combining both phases,
the aggregate length of an RC detention order is no less than three months but not
more than nine months: RCO s.4(4).

¢) Drug addiction treatment centre

ligibility. DATCs are governed by the Drug Addiction Treatment Centre Ordinance

Dap.244) (DATCO). It is available, in lieu of any other sentence, for an offender of

offence punishable by imprisonment, whom having regard to his previous conduct

| character, such a sentence is in his interest and the public interest: DATCO. Report

tom the CSD must first be sought to determine the suitability of such sentence, pending
hich the offender may be remanded for up to three weeks: DATCO s.4(3).

ature and Length. When detained in DATC, the focus shall be cure and rehab.ili-
ion from drug addiction. While the exact term is determined by the CSD, having
ard to health and progress and likelihood of remaining free from addiction of dan-
ous drugs, the length shall be no less than two months but not more than 12 months:

\TCO 5.4(2). When a person is sentenced to DATC, no conviction shall be recorded
igainst that person, unless the circumstances of the offence so warrant: DATCO s.4(4).

Post Release. After both phases, the offender is released, and he shall be subject to a
supervision order for one year: RCO 5.6(1). A breach of the supervision order warrants
a recall order, pursuant to which the released person shall be arrested and taken back
to the RC: RCO s.7(1).

Facilities. Currently, there are four RCs: Lai Hang Rehabilitation Centre and Lai Chi

Rehabilitation Centre for males; Chi Lan Rehabilitation Centre and Wai Lan Rehabili-

tation Centre for females. [1986] 5 HKLR 910,
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3.041

3.042

3.043

ING THE ARRESTED PERSON
VISITING A DETAINED PERSON MEET |

ive Evidence for the Client. When a solici.tor i‘s re.qt.lired t'o
on as to circumstances that arise when the client is g1.v1ng evi-
hould seriously consider whether it is still appropriate to act
3 of The Solicitors’ Guide provides that a solicitor must

Making a Timely Complaint of Ill-Treatment. Challenging the admissi];.ih-ty
record of interview at trial is a common occurrence. The Judge or Magistrate h u.:.
determine admissibility based on evidence. A record of interview may more like} 1

Re uired to G
tial informatl
-al, the solicitor s

ruled inadmissible if there is evidence of an early complaint about ill-treatmeay, a1, Chapter 10.1 : .
nt g t trial. . t) if he or she
medical evidence in support. A solicitor must: F E° ctions to act fora client as an advocate (or to con‘tmue t(:) act) —
-mstlglth firm will be called as a witness, unless the evidence is purely formal.
ber O e

(1) ask if there are any complaints about his or her treatment in police CUsto gy,

(2) record the reply, even if there are no complaints; i

(3) record details of any complaint and examine any visible injuries;

(4) sketch or photograph these injuries;

(5) with the arrested person’s permission, make a formal complaint to the e
who has the responsibility of recording such matters; and

(6) record that fact if the arrested person does not give permission to makg
formal complaint. '

Jaint about Police Conduct. If there is a complaint about police con-

R the solicitor must ask the arrested person about such

or during the arrest of later,
1
record:

f the incident;
:?tsfa;()illeeaz;;cers involved, their .ide.ntities and s?rvice nul.nbers
) ‘£ this is not possible, their physical descriptions .or any n%cknamels,
i l'ft ]: s of the conduct complained of, including details of violence
5’ f:ﬂ{tfzh rby whom, where it was inflicted and how;
it Clllf;':itf; or inducemepts were nilade, t:le wg;(ii.used;
i OPPT:: i;‘;;;;‘:;;:;f;; ?fnso th;:ir nature and extent (photo-

1) the time,
the numb

Importance of Making a Timely Complaint. The importance of making a tipay,
complaint cannot be overstated: |
L/ Sl

. whether any 1mjurt
) aphs would be particularly useful); .
# laint has been made and if so the nature of the complaint,

\b _ whethe} any comp
O " when and to whom it was made; .
whether medical attention has been requested or received;

! . iy
whether medical attention is now sought; o - .
' i i ties, if known;
0) whether there are any independent witnesses and their identi

(1) It protects the arrested person. The solicitor may be called by a Defenggy
at trial as a witness to give evidence about what injuries were obseryeg
the nature of any complaint and the action(s) taken. It may be necesg
to refer to the interview notes when giving evidence, A complaint of jj.
treatment raised for the first time at a trial may be attacked as a rece L)
fabrication. The solicitor’s evidence and notes will help negate
suggestion.

(2) It protects the solicitor. The client may not complain at the time of *he inter-
view but ill-treatment may be raised later in an attempt to exchsa= an inculpa-
tory statement from evidence. It may be suggested that a c¢ T.vlaint was made
to the solicitor who failed either to record or act upon ‘. A 'record, showin
that the arrested person was asked about any complaizis zad replied that there
were none, will help rebut any allegations of prof=ssional negligence or
incompetence.

and )
1) whether the arrested person agrees that the complaint should be placed on

record at the police station.

s stage, it is not always possible or desirable to get a full and detai'lecll account of
ed misconduct. The time available for the interview may be limited and the
person may feel inhibited from giving details while still in custody. However,

ortant to obtain enough information to:

Burden of Proving Voluntariness of Admissions. The burden of proving the vol-
untariness of a record of interview rests with the Prosecution. The Prosecution must
negate defence allegations that the admissions were improperly obtained and satisfy
the court that the record of interview was made voluntarily. One way the Prosecution:
may discredit such allegations is to show that a lack of early record of a complaint of
ill-treatment either to the DO, to the CAPO or on the first appearance in court. In the’
absence of such a record, the prosecutor will suggest that the allegations against the
Police are fabricated recently and, by implication, unsubstantiated. To rebut such alle-
gations, the solicitor must discuss with the arrested person the importance of making &
complaint to the DO, to the Magistrate at the first appearance in court and possibly (@
the CAPO. The solicitor must record on the file that this advice is given. If the advicé
is rejected, then that should also be recorded. The arrested person should be asked {0
sign the record to avoid possible later misunderstandings or accusations that the solici-
tor failed to give such advice.

register a complaint with the DO, .
give sufficient details of the complaint to the Magistrate at the first court

appearance so that it can be placed on record; and ' o
be able to give evidence, if required, to confirm that a complaint was made a

the time of the interview and the essential features of that complaint.

preter. If the solicitor does not speak the same language as the arrestf:d person
‘accompanied by an interpreter, the interpreter could be called as a witness at a
ent trial. Care should be taken to ensure that any injuries are seen and recorded

I€ Interpreter.
g a Sketch to Record Visible Injuries. Where there are visible injuries, they

1 be accurately recorded. A sketch showing the position, nature and extent of
1€ may be useful for substantiating improper police conduct.
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3.060

3.061

VISITING A DETAINED PERSON G IDENTIFYING PARTICULARS FROM ARRESTED PERSONS

of the Prosecution when officers from CAPO interview the police officers Nameg ;. anf) Passive cavesdropping is normally acceptable. The type of question-

i i 1 1 . . - "" : i t 2
complaint. Those officers will be forewarned of the allegations in advance of the g ¢ caution discussed in Secretary for Justice v Lam Tat Ming' is not It is
) 3

Where a complaint is made to CAPO, but the client does not wish to give a Statey, : ensure the arrested person understands.. that I_)ohce cells 3.1;; Ill.EIth;r 1slafe
the solicitor may write to CAPO explaining that the client wishes to proceed with nf toversatiorls nor forbidden areas for gathe_rmg evidence by. the olice. Fe o;w
complaint but only after the trial has been completed. If a complainant wishes ¢, ) »cof;y be rewarded for passing on information to the authorities. Assistance to

levant factor in mitigation of their sentences. No admissibility

ister a complaint but delays making the statement until after trial, then CAPQ W A e
1 i n is giving direc
person relaying the conversatio

classify the complaint as “not pursuable”. This is likely to be taken as confirmg
that the complaint lacked substance or was not made seriously. In any event, ﬂven-
a complaint was supported by a statement, action may not be taken against the Ufﬁc
concerned until after the trial of the complainant was completed. The problems arig; ..-.
from the need to support the complaint with a statement has led Many Practitiopg,
to question the benefit of advising clients to make statements to CAPO. The AlTegtar
person must be fully advised about the implications of making a complaint to CARe
and the solicitor must make a record that this has been done. If the arrested person
clear about the matters complained of, understands the implications, wishes to Proceg
and is confident he or she can ensure that the CAPO officers conducting the interyig,
will record the details of the complaint fully and clearly, then the complaint may p,
lodged and the supporting statement given. If the arrested person is not confident aboyy
that, then it is best to advise that a complaint should be lodged with the DO byt that
statement should not be given at this stage. It can be explained at trial why a statem 1

has not yet been given to CAPO. ' g

] ) photographs;

fingerprints;

palm prints;

weight and height measurements; and
sole prints and toeprints.

i e
uescanbear. !
arise in these situations. The
e as a fact of what was heard.

BTAINING IDENTIFYING PARTICULARS FROM
R sTED PERSONS

o Identifying Particulars. The arrested person may want advif:e from the solic-
1 licitor to be present if the Police intend to take fingerprints, photographs
r?;efsr,-o- ﬁNA or other scientific testing. Following an arrest, the Pf)liczf: will
asigﬂu,;ﬁvmg particulars” from an arrested person to gsmst in the investigation of
: 'f;_ e UF g‘my other offences that may have been committed by the arrested person.

. An arrested person cannot refuse to provide the identifying particulars listed

Police Foree Ordinance (Cap.232) (PFO) 5.59. These identifying particulars are:

Making Complaint to a Magistrate on First Appearance. The arrested person myg OO
be told that the first court appearance before a Magistrate provides an opportunity ¢
give brief details of any complaint regarding ill-treatment by the Police to the Ma
istrate. The solicitor should explain to the client that under MO, 5.34, the Mugistrate
must make a note of the proceedings and such a note would include comniaits about
the ill-treatment by the Police. Most proceedings are now recorded on andiotape and
a transcript of the proceedings can be obtained if necessary: MO, $.35A. Some Mag-
istrates will ask an unrepresented Defendant on the first appears no="whether there are
any complaints about police treatment. Others will simply ack wiether he or she
anything to say. Complaining to a Magistrate about the treatment received in custo
is an effective way of recording the complaint, without going through the CAPO pro-
cedure. There will be no need to go into detail, but it is important that the Magistrate s
given the time and place of the ill-treatment, its nature, whether injuries were sustained
and their nature and, if possible, the identities of the persons involved.

dentifying Particulars after Investigation. Arrested persons should also be
od that, their identifying particulars will be destroyed or returned to them as soon
ble if they are not charged with any offence or if they are charged but not con-
ed. This includes all copies of the identifying particulars.

PFO 5.59(3), however, identifying particulars may be retained where the arrested

(1) has previously been convicted of any offence; or

B(2) i j igration Ordinance (Cap.115).
Not to Talk about the Case with Others. It is important to warn the arrested person’ (2) is the subject of a removal order under the Immigr:

not to discuss the case with anyone else, including other detainees. An arrested person
who talks to other detainees risks information detrimental to his or her defence coming
to the attention of the Police. There have been cases where undercover police officers
have posed as prisoners. Those undercover officers have been permitted to give evi-
dence at trial about what the arrested person said to them or about what they overheard
the arrested person say to others in the cells. (For cases where police officers gavé
evidence about overheard conversations, see HKSAR v Ng Wai Man® and HKSARV

ler PFO 5.59(4), where an arrested person is under 18 years of age, the identifying
ticulars may be retained until the arrested person:

(1) attains 18 years of age; or .
(2) ifnot charged, but given a Superintendent’s Caution for the offence, for two

years after the caution.

(CACC 96/2005, [2008] HKEC 346).
(2000) 3 HKCFAR 168.

*  [1998] 2 HKLRD 1.
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3.067

3.068

3.069

3.070

VISITING A DETAINED PERSON OBTAINING POLICE BAIL

[dentifying Particulars. The Police will ob_tain @d analyse ide'ntifying par-
timate and non-intimate samples where this will assist the Prosecution case. The
has no obligation to analyse fingerprints on an exhibit, for example a packet
» dangerous drugs, where there is other evidence the arrested person possessed that
5 the Defence considers confirmation that the arrested person’s fingerprints were
f acket will materially assist a denial of possession, the Defence should arrange
xamine the packet: see, for example, HKSAR v Lai Tsan Kin ®

Non-intimate and intimate samples may be taken from arrested persons dllring ]
investigative process. PFO 5.59G provides that DNA information derived from ap 4 “j
mate sample or a non-intimate sample may be stored on a DNA database maintainé
by the Government Chemist. '

Non-Intimate Samples. Non-intimate samples may be tal;en from arrested Dersgpe

whether they consent or not. Non-intimate samples are defined in PFO s.3as: '

experts to €

(1) asample of head hair,

(2) asample taken from a nail or under a nail;

(3) aswab taken from the mouth or from the body (but not from a private pay o
any other body orifice);

(4) saliva;

(5) an impression of any part of the body other than a private part;

(6) an impression of the face; or

(7) the identifying particulars discussed in para.3.065 above.

AINING POLICE BAIL

. the Immediate Concern. The most immediate concern for the arrested person
. or her friends or relatives is whether or not bail will be granted by the Police.
1 ge of the proceedings, the question of bail is governed by the PFO. The
about court bail contained in the CPO only apply once the arrested person
and 5rought before a Magistrate. As such, bail should always be requested,
it is obyviously out of the question either because of the serious nature of the

. . . : :
The most commonly used non-intimate samples taken from arrested persons are swahe s or th. client’s circumstances.

taken from inside the mouth. This is usually referred to as a “buccal swab”. There
no point in objecting to the taking of this sample. The police are empowered to yg
reasonable force to obtain the sample under PFO s.59C(8).

-« the Arrested Person before a Magistrate. Any person who is detained in
ustody must be brought before a Magistrate as soon as practicable, according
2(1). The PFO does not contain a specific time for production. In practice,

rsons will normally be brought before a Magistrate within 24 hours of being

Intimate Samples. The police are also empowered to take intimate samples frop O : ) " i1lb
arrested persons. The person taking an intimate sample, other than a sample of u)j;c‘ unless they are charged on a Satu.rday or a Sunday, in which case they will be
t before a Magistrate on the following Monday.

must be a registered medical practitioner: PFO s.59A(7). Intimate samples are defng

in PFO 8.3 as: As a general principle, persons charged with criminal offences should be

. ce bail except where:
(1) a sample of blood, semen or any other tissue fluid, urine or hair other than

head hair;
(2) a dental impression (which must be taken by a registerad dentist); and
(3) aswab taken from a private part of a person’s body ot from a person’s body
orifice other than the mouth.

1) the offence is serious;

the arrest is under a warrant which does not permit bail;

| there is a history of absconding or repeating offences while on bail;

) there is a real likelihood of interfering with Prosecution witnesses, impeding
 the investigation or obstructing the course of justice; or

) the detention is in the arrested person’s interests, for example for self-protec-
~ tion or protection from others.

Intimate samples are rarely taken nowadays, as a non-intimate sample is sufficient for
obtaining a person’s DNA.

Destroying Samples as Soon as Practicable. Intimate and non-intimate samples and
any information derived from them must be destroyed as soon as is reasonably practl-
cable where:

ing Preliminary View of Bail from the Police. It should be appreciated that at
e of the proceedings there may be considerable uncertainty: (1) police inquiries
an early stage; (2) other suspects may still be at liberty; or (3) the full nature
njuries to the victim of a violent crime may not be known. These factors will
16 way in which the Police view bail. If the solicitor has spoken to the OC Case

ing the arrested person, the Police’s attitude towards bail will be known. The

(1) the arrested person is not charged with any offence;

(2) the charge(s) are withdrawn;

(3) the arrested person is discharged by a court before conviction; or
(4) the arrested person is acquitted of the charge(s).

However, this shall not affect any DNA information which has already been pe na-
nently stored in the DNA database.

3 HEKC 395,
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9.007

9.008

9.009

9.010

9.011

BAIL PREPARE FOR AN APPLICATION FOR BAIL

(5) the history of any previous admission to bail of the accused; o Work before the Application for Bail. To facilitate prompt release
i

. o 7y ; 3 il, the solicitor should contact a friend or family member of
(6) the character, antecedents and previous convictions, if any, of the 4o _ court grant bail, Y

i nsure that:
(7) the nature and weight of the evidence; and pe ©

(8) any other thing that appears relevant ash can be deposited with the Registry for the amount ordered by the court;

‘he Defendant’s travel documents are available for surrender, if required;
e

and
A o surety is in court and able to attend to complete the required formalities
i

As such, bail cannot be refused simply because the offence is serious, the Pross
case appears strong or the Defendant has previous convictions. Such Matters, 1,

-80 to whether the Defendant will surrender to bail, commit another offence W
1]

bail or interfere with witnesses. This is a distinction that must be appreciateq for bail.

ynal particulars of the defendant

2. PREPARE FOR AN APPLICATION FOR BAIL 1

¢ructiors. Details of the Defendant’s character and background will have to
ed drring the interview in the cells. Confirmation of any previous criminal
o« an.d advance notice of the Prosecution’s objections to bail should have to
d trom the prosecutor. Particulars, such as how much cash the Defendant
ersons who may stand as sureties, and whether travel documents can be
d. should be obtained from the Defendant, family members, or those giving
. Sam};Ie Document for Duty Lawyer [Green Sheet] might be useful.

(a) General points to note

Do Not Lecture the Magistrate. While practitioners must be conversant with the
tory provisions relating to bail, successful applications are based upon COmmop ga
is not helpful to lecture the Magistrate on constitutional rights or the ri ght to baj]
CPO Part 1A. The Magistrate will already be familiar with these statutory proyj

In most cases, the Magistrate’s main concern is whether the Defendant will ab
(i.e. a failure to surrender to custody on the appointed date). The objective m
persuade the Magistrate that if bail is granted, the Defendant will appear on the
the next court hearing. Even though bail is a right and not a privilege, the .
must be approached with this practicality firmly in mind.

kground of the Defendant. Address the court briefly on the Defendant’s
ertain points may be highlighted to show that the Defendant is unlikely to
Relevant factors would be that the Defendant:

as born in Hong Kong or has lived here for many years and has substantial

; . . . ami d/or business links in Hong Kong;
There is no set formula for making a bail application. Every advccate develaps, g i & &

sonal style. For an advocate with little or no court experience; iv 15 advisable
the application to ensure all relevant points are made without sepetition. The foll
structure may be adopted:

has a fixed address and has lived there for a particular length of time,

s the property or it is a public housing property granted to him

* her; 4

(1) Briefly inform the court of the Defendant’s personal particulars, empha o0 2nd resides with bis or her spouse and children;
those points which suggest that the Defendant will comply with an
tions that may be imposed.

as no criminal convictions in Hong Kong (this becomes more relevant the
onger the Defendant has lived in Hong Kong);

(2) Address the particular objections raised by the Prosecution and try to¢
them.

should there be previous convictions) had not committed similar offences,
[ that the offences committed were relatively minor in nature, or that they

: . . ’ ed som iderable ti ; and
(3) Put forward realistic suggestions for possible terms of bail. R ARIRICemOle dme Ao an

8 regular employment, has been in that employment for a number of years
Not to advance the Defence. On an application for bail, it is unwise to id has regular earnings,
advance the Defendant’s case when dealing with the reliability of the Prosecutiof '
at trial on an application for bail. A short discussion with the Defendant in *
cells does not provide a sound basis upon which a legal representative can 255y
for the Defendant’s acquittal. The Magistrate will not be receptive to a long 0E
about the unfairness of remanding the Defendant in custody when there will 10€
be an acquittal, or how it will adversely impact the Defendant’s human rights
the rights of the Defendant’s family.

ling to grounds of objections to bail

may advance one or more of the following arguments why bail should
They are not in themselves grounds to refuse bail. The Prosecution will,

4 them forward in an attempt to persuade the Magistrate that bail should
der $.9G(2).
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BAIL

PREPARE FOR AN APPLICATION FOR BAIL

Lengthy Imprisonment Leading to Risk of Absconding. The :
offence may be difficult to deny; however, it is often a question Ofgravl Of th
all robberies are serious, but how serious depends on factors g o Forg
80, w'hat type of) weapons were used, whether violence was inc]?liih | Wheth
njuries caused to the victim, and whether the robbery occurred in ed’- e exg
It may be pos.sible to point out that the offence is not the most se:id
zll'cgtiee ?az;texlﬁhﬂe there is always a risk of absconding, it is unlikely ip

f Abscondence. A court will be reluctant to grant bail to a Defen-

- iously abused the trust of the court by absconding from bail. The
s P ready to conclude that the Defendant cannot be trusted. However, it
o gue that the Defendant’s circumstances have changed significantly

iple to ar
condence; for example:

story O

entig],
8 of jtg 1,
the cirgyy

Defendant may have absconded years ago but is now married and has

1dren and stable employment,

Lilu?lihood of Interfering with Witnesses. The court will be
venting Defendants from interfering with witnesses. However t}f‘ ; :
countered by suggesting that it be made a condition of bail that ’theI]S) e
cqntact p-rolsecution witnesses directly or indirectly. The Prosecutio S
this condition would be ineffective because the Defendant works ornl‘may b
ness. Ifthe concerns raised by the Prosecution appear reasonable, it i e
edge the problem and suggest solutions. It may be necessary for tl;e ];S pest 08
at another address or to find work elsewhere if bail would not be grazfzsdi[ﬁt
othery

Onceme y carlier offence may have been more serious than the present one;

0 oking ata
bail.

11 the circumstances, the Defendant will appear for trial if released

tions o vail

Stron.g Evidence and Likeliness of Conviction. The Prosecution has th ' g 2 i pistrate may imposs ous or more conditions.
knowing the evidence against the Defendant. The defence solicitor ssh 5
any weaknesses or inaccuracies in the claims made by the Prosecutionoiﬁ beg
] €Xan

' ash with Court. This is the most common condition. Defendants can be
depOSit cash with the court, That cash is liable to be forfeited if the Defen-
1ds or fails to comply with the bail conditions. The deposit of cash operates
ve to comply. There is no fixed amount for any particular offence. The
should be a “reasonable sum” and only for the purpose of securing the surrender

of the person granted bail.

(1 AIe the v\-fitnesses for the Prosecution independent, or are they accom
giving evidence in the hope of securing a lenient sentence? om

(2) Will admissions (if any) made by the Defendant be challenged?

(3) Is t}}c evidence of identification of the Defendant reliable? Favin e
the identification parade (ID Parade), for example, the Sf;l'é;'omg 4
that tf.1e witness only claimed the Defendant might l,)e the L,-Jl :-1tr ];‘1&
a p0‘31tive identification. This knowledge might be u<ea to wzakén
ecution assertion of a strong case.

he amount of the cash deposit, the Magistrate will take into account all rel-
nstances, such as the Defendant’s income and other financial resources,
susness of the offence, the apparent strength of the prosecution evidence, the
int’s previous convictions and any history of abscondence. The advocate should

For Further Investigation and/or ID Parade. It is necessary to consider whethey ared to address the Magistrate on all these matters.

Prose‘cution claim is reasonable and well founded. If the police have had ampl

question ’Fhe Defendant on the offences charged, they might intend to ask a,l;:u
offences in hopes of obtaining admissions to unsolved crimes Equally, a clai.
a remand in police custody is necessary for the Defendant to Be ut 03 ;n ID
1s not a valid objection to bail. The Defendant cannot be compePl)led to attend
Parade. In any event, suspects on bail routinely attend police stations to take p ; reties

ID Parades. Arrangements can b in jai i
D porades e made for persons in jail custody to participat

r Prohibited to Advance Money to Defendant to Meet Condition of Cash
solicitor is prohibited from acting as a surety for bail. Similarly, a solicitor
not advance money to a Defendant or to a surety to meet a condition of a cash
: CPO 5.9F; The Solicitors’ Guide, Chapter 10.19.

‘to Ensure Compliance with Bail Obligations. One or more persons may act
ies to ensure that the Defendant complies with the obligations of bail. If the
fails to do so, the sureties risk forfeiture of the amount of cash deposited or
unt pledged by their recognisances. A recognisance is a promise to pay all or
ated sum of money if a specified event occurs, that is the Defendant’s failure
ender to bail when required or the breach of conditions attached to bail.

Likeliho_m'l to Commit Offence Whilst On Bail. A Magistrate will be reluctan
grant bail .1f a Defendant is likely to commit further offences. That the Defend
was on bail when arrested is not conclusive evidence of likelihood to re-offend:]
tw'? offences may be very different. The second offence may be out of character’
unlikely to be repeated. However, the commission of further offences when on bl

a}? aggravating factor for sentence in the event of conviction and arguably this incres
the risk the Defendant will not answer to bail,

e85 Surety’s Resources. The advocate should be prepared to address the Mag-
0n the surety’s resources, the surety’s influence and control over the Defendant

229

9.021

9.022

9.023

9.024

9.025

9.026

9.027




234

9.050

9.051

9.052

9.053

BAIL BAIL APPLICATION IN THE MAGISTRATES’ COURT

d js remanded, the Magistrate may order the accused to continue and
1 custody or admit him to bail. Thus, the practical effect of the provi-
d has a right to his bail application reviewed every seven days.

grounds may be advanced in opposition to an application for bail, howevyer
apply to a particular case. Once the precise grounds of objection are know
be attacked in a structured, and hopefully short, application,

1 accuse
Py cuSGd 1
¢ the accuse

Not )
1, the,

Essential Skills of Making an Application for Bail. The Plea Court dea]g With 51
number of cases each day. The solicitor’s objective is to persuade a busy .';'
to take a calculated risk by granting bail to the Defendant. A structureq apg ‘-
advanced clearly, without repetition, will be better received than a long, direcﬁ
speech. To achieve this objective, the solicitor should:

. a_[lted

< of Bail. If bail is granted, any conditions imposed will be explained to
t by the Magistrate. The Defendant will be asked whether these condi-
derstood and whether the Defendant is willing to comply with them. The
1] also warn the Defendant that failure to surrender to custody on the date
pointed is in itself a criminal offence: CPO s.9L(1). Once the Defendant
that this 18 understood, he or she will be taken back to the court cells. The
1 will require the Defendant to sign the appropriate forms and comply with
L ons that are required before release on bail, such as surrender of travel docu-
g attenticn to the bail conditions imposed on the Defendant and make sure the
;4 ot pronounce any conditions (e.g. time of curfew, police station which

dar1 should report to) mistakenly.

(1) prepare a note, which can be referred to during the application, of the
to be made; DX

(2) speak slowly, clearly and loudly enough so that everycne in court, iy,
ing those in the public gallery, can hear;
(3) deal concisely with each ground of objection to bail;
(4) make each point clearly and without repetition;
(5) use simple, uncomplicated language; O oo
(6) never become impatient or visibly irritated; & ’ .
$ o the Client. Whether or not bail has been granted, the solicitor should visit
0 at in the cells. It is important to make an accurate note of the Magistrate’s
(8) avoid making simple protestations of innocence as a reason for byt ‘ il is granted, the specific terms should be recorded so that they can be
» the Defendant, any sureties and friends or family. If bail is not granted,
't the refusal should be noted. The solicitor should emphasise to the Defen-
Thas been granted bail, that failure to surrender to bail is a criminal offence.
-onditions should be explained. If bail is not granted, the Defendant’s right to
in the CFI should be explained.

(7) avoid emotional identification with the Defendant:

(9) avoid pre-judging issues of guilt or innocence;

(10) pay particular attention to the Magistrate and be prepared fu, que
from the bench; and

(11) sit down once all relevant points have been made.

o the Client’s Family and Friends. Outside the courtroom, the Magistrate’s
hould be explained to any of the Defendant’s family and friends who have
ourt. If bail has been granted, there will be a short delay between the bail
ng prepared for the Defendant’s signature and the Defendant being taken
Is. This delay should be used to explain the terms of bail to the Defendant.
ocument 9.1: Extract of Record of Bail Proceedings provides an example of
il form.

(b) Bail refused

Jail Custody versus Police Custody. If bail is not granted, there may still be a que
of whether the remand should be in police custody or jail custody. A remand inp
custody will not generally be in the best interests of the Defendant. Particularly w
the Defendant complains of mistreatment, the solicitor should request jail custody

ensure the details of the complaint are noted by the Magistrate.
P S & f Breaking Conditions of Bail. Defendants should be warned that they

tested if a police officer “has reasonable grounds for believing that any
been or is likely to be broken”. The police need not wait until there
 breach of condition of bail. Where there is a condition not to leave Hong

purchase of an airline ticket may trigger an arrest, especially if it is a
icket,

State Complaints (If Any). If the Prosecution asks, for example, for a remal
three days in police custody, it may be better to emphasise at the outset whyl
objected to and state the complaints about treatment in police custody before mi
the application for bail.

Eight-day Right. If the Defendant has to be committed to the Court of First né
(CFTI) for trial, the Magistrate may, if he or she considers it necessary or desifd
defer any stage of the committal proceedings or examination of witnesses in
liminary inquiry, remand the accused to jail or police custody. The accused M
be remanded for a period exceeding eight clear days unless the accused and the
ecution consent to a longer remand: MO s.79(1). Before the expiration of the #f

Mt Bail Applications to a Judge of the CFI. A subsequent application for
‘Structured to deal with the reasons for the refusal of bail. If the Defendant
"-tly to a Judge of the CFI for bail, it will be necessary to deal with the rea-
Magistrate’s refusal of granting bail when preparing submissions before
“8¢. In these situations, the record will be important.
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10.009
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10.011

TAKING INSTRUCTIONS AND ADVISING ON PLEA PREPARING FOR A PLEA OF GUILTY

Plea Bargains. The solicitor should always consider whether the Proge,
be persuaded to accept a plea to a less serious offence than the one b
example, assault occasioning actual bodily harm may be reduced to COmmof
wounding reduced to assault occasioning actual bodily harm or Tobbery p du
theft. Negotiations should start well before the trial. Consideration neggg o _: :
in each case to the most effective way of conducting those negotiatigng
verbally or by letter. i

) whether the defendant has assisted the authorities in their investigation

tiop . of other suspects either in the particular case or in another case;

whether the defendant has given evidence against other persons;

(©
©

the risk to the defendant and/or family members consequent upon such
cooperation;

@ whether restitution has been made or is offered;
Where the defendant faces a number of charges, the Prosecution may agreg ¢
some of them in return for guilty pleas on the remainder. This may redygg the
criminality and justify a lower sentence than would otherwise have been .
Advice to plead guilty may be more attractive if it is accompanied by ap .
that the Prosecution would drop some of the charges in return for guilty plegg
remainder. Approaching the Prosecution to consider such an arrangemen e
in the best interests of the client. If the arrangement reduces the scope of the g

activity, then sentence will be reduced accordingly.

details of time already spent in custody;

any other matter the defendant wants to bring to the court’s attention,
(e.g. previous service to the community);

(g

(h) particulars of anyone the defendant wants to call as a character witness
I (e.g. an employer); and

! (i) eny “injustice” the defendant has suffered, for example delays by the
~ prosecution which have not been caused by or contributed to by the

As confirmed by HKSAR v Anthony Uchenna Elezie,' it is not necessary to gh, defendant: Secretary for Justice v Hui Siv Man.?
& e & 5

defendant’s authorisation before approaching the Prosecution with a proposal,
it is best to do so. Anything said during such negotiations cannot be used ag'
accused. If the Prosecution is prepared to reach an agreement, then the defep
be informed and given an opportunity either to accept or to reject the proposed
ment. Whatever decision the defendant makes must be recorded in writing in
dant’s own language and signed by the defendant.

cessary to confirm facts in the client’s favour. For example, if the client is
theft and claims to have made full restitution to the victim, the Prosecution
e asked to confirm that fact.

ases, the client would not be called to give evidence after a guilty plea, but
;'fgood practice to prepare a “proof of evidence”. This ensures that both the
 and the solicitor address their minds to the mitigating factors to be advanced
it. The proof will form the basis of the defendant’s instructions for the mitiga-
It will also protect the solicitor against possible allegations of negligence
put forward matters according to instructions.

Proof of Evidence. A defendant’s proof of evidence for a guilty plea should ; .

(1) full name, address and Hong Kong Identity Card number:

(2) place and date of birth;
endant Provided Assistance to the Authority. Special considerations are
ere the defendant claims to have assisted the Police or another law enforcement
ither in connection with the instant or other cases. The Police or the law enforce-
concerned must be asked to confirm that the defendant did provide assistance,
e extent and value of such. It must also be inquired whether special measures
red to protect the defendant from retribution: HKSAR v Tse Ka Wah;* R v Sivan.*

(3) educational background;

(4) occupation(s) since leaving school;
(5) current employment and salary;

(6) marital status and number of children;

I Witness. It is possible to call character witnesses after a plea of guilty.
witnesses may show that what the defendant did was out of character, which
ist in mitigation.

(7) previous criminal convictions and sentences imposed;

(8) circumstances leading to the commission of the offence and whethel

was any premeditation;
ations in Calling Character Witness. A character witness may be cross-
185 to his or her credibility, save as to questions which might tend to expose
I'to criminal proceedings. The potential witness must be warned about this.
must be asked about details of any previous criminal convictions or current
T0secutions. The circumstances leading up to a sudden early retirement from

(9) whether the offence is out of character;
(10) behaviour since the commission of the offence, for example:

(a) whether admissions have been made to the Police after the arres

HKLRD 236,
HKLRD 925,
(CACC 340/1999, [1999] HKEC 677). VCr App R (5) 282.
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10.018

10.019
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10.024

TAKING INSTRUCTIONS AND ADVISING ON PLEA

BINDING OYER

employment followed by an unexplained long period of unemploymen¢ Might
a ;::_

_ offence in question is of minor seriousness, the Prosecution may be prepared
questions about the quality of the character witness. 1

- bind over rather than to go through a lengthy trial. For example, the first
hop theft, where the value of the item was low, where the defendant is
3 young person and has not previously been in trouble may be a suitable case
ﬂvef- [mportant considerations will be the likely sentence the court would
' 4 conviction after trial and the time and costs saved by the defendant being

A character witness will be of little value if the Prosecution can show by CTOgs gy
tion that the witness was convicted for dishonesty or is currently the subject @
nal investigation, particularly if that investigation involves allegations of dig .Ji
Hence, if there is any doubt about the personal quality of a potential Character ‘e
the client should be advised not to call that witness. 3 :
. factors may emerge during the preparation of the case for trial which, if it
" own to the Police at the time, might have led the Police to decide against
' The defence should also approach the Prosecution for binding over in

Upon the advice of the solicitor, the defendant should make the decision ON Wi
call any character witness, and who to call, if yes. The decision should be cap .
writing and signed by the defendant. 1

ations.
Proof of Evidence of Character Witness. A full statement, or “proof”, of ¢, 3

of any potential witnesses should be prepared. The character witness shoulq be
sign cach page of his or her statement in the same way that the defendant sh
his or her proof of evidence. Where there is any possible weakness in the back,
of a character witness, this should be addressed in the proof of evidence,

solicitor should negotiate with the OC Case, or more likely with the CP,
cution to offer no evidence in return for the defendant agreeing to be bound
tively the solicitor could send a letter proposing a bind over and the sup-
.- *o the Department of Justice (DoJ).

AS/ L.

of a bind over order could also include negotiations on a statement of facts

Prosecution accepts and the defendant is also willing to agree to.
2. BiInoiNG OVER

s of the Bind over Order. If the Prosecution accepts the proposal to
would tell the court that the Prosecution would offer no evidence on
that the defendant agrees to be bound over to keep the peace and to be of
wiour. The defendant will then be asked to plead to the charge. Once the
pleads not guilty, the prosecutor offers no evidence and the defendant is

Power to Bind Over. The power to bind over is provided by Criminal Proy
Ordinance (CPO) s.1091: "
O

A judge, a District Judge or a Magistrate shall have, as ancillary to his jurisdi. 4
power to bind over to keep the peace, and power to bind over to be of go’,d Yely

a person who or whose case is before the court, by requiring him to ¢ai=r into |
recognisances or to find sureties or both, and committing him to-prison if he d
comply.

cution would read the statement of facts to the defendant, and he or she
to state his or her understanding of the facts to agree to it. The defen-
d then be asked whether he or she agrees to be bound over. The Judge
rate would specify the period of the bind over and the amount of the
nce. The Judge or Magistrate shall explain the consequences of binding
also the consequences of breaching such order. If the defendant agrees
d over, he or she shall sign Form 36 of the Magistrates (Forms) Rules
cument 10.1) in the court office, and then he or she shall be free to
court.

Magistrates Ordinance (MO) s.61(1) also provides simitar powers to a Magistr

Consequences of Binding Over. The defendant would need to admit to the Pr
tion’s statement of facts in open court. However, this does not mean that the
pleads guilty. In fact, the defendant pleads not guilty, he or she shall be acquith

no conviction shall be entered against him or her. ) .
ices of Breach of Bind over Order. Records of bind overs are kept by the

0. If the defendant is convicted of a criminal offence committed during the
e bind over, the prosecutor will tell the Judge or Magistrate the defendant
I of a binding over order. The Judge or Magistrate then asks the defendant
N of the bind over is admitted.

Binding over is a promise to keep the peace and to be of good behaviour suppol
a recognisance for a specified amount of money, The defendant may, for ex
bound over in his or her own recognisance of $1,000 to keep the peace and be‘
behaviour for a period of 12 months. No money is paid when the binding over@
made. If, however, the defendant fails to keep the peace or fails to be of good b
during that 12 months (e.g. by committing another criminal offence), all or par
$1,000 may be forfeited.

B is admitted, the defendant or his or her solicitor can address the court and
I mitigation any reasons for the breach. The Judge or Magistrate then
ther all or part of the recognisance will be forfeited. However, a breach of
ver order does not reopen the question of sentence for the offence which led
Over. The offence cannot be reopened as the Prosecution will have offered

on that charge and the defendant will have been acquitted. The acquittal
Bt aside.

Negotiating Binding Over. Bind overs should not be seen as a anvenieﬂ
disposing of charges without the inconvenience and costs of a trial. They do, 18
provide an opportunity to resolve relatively minor cases where, a criminal ¢of
is not necessary or not in the public interest.
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I

The time limit in MO s.114(b) is mandatory. The Registrar of the High Contl  ist of exhibits and documentary exhibits; and
the progress of Magistracy appeals and will require an explanation from g

for any delay. The Statement of Findings required by MO s.114(
mary of the evidence, the facts which the Magistrate found prov
the conviction. Where the appeal is against sentence, the Statem,
out the reasons for sentence. The Statement of Findings is the
ment on the hearing of the appeal.

transcript of proceedings, which includes the plea, oral closing submissions,

d) wi ) :
) Will cop mitigation, sentence and reasons for sentence.

ed and fhe
ent of Findin g

eal is against both conviction and sentence, the Basic Appeal Bundle will ~ 16.078
Stal’ting Point (he Epp

' combination of the documents listed in the two previous paragraphs. The
’ C, clerk must send the Notice of Appeal and the Basic Appeal Bundle to the
- fs the High Court. The Registrar will allocate a case number and a hearing
‘n-= appeal. The Registrar will then give notice to the parties of the date fixed for
ng of the appeal and the case number and send out the Basic Appeal Bundle.

16.075  The Basic Appeal Bundle. The Appeals Clerk of the Magistrateg’ Courg i
the proceedings were heard will prepare a Basic Appeal Bundle for the hegrin.
appeal. Practice Direction 9.6 (Appendix C), which deals with appeals from pag
to the CFI, provides that the contents of the Basic Appeal Bundle shall be 4
in accordance with the nature of the appeal. Sample Document 16.1() ig an exar
the index of a Basic Appeal Bundle.

_ation for Transcript of the Proceedings. An appellar.lt is _not er?tf'tled, as of  16.079
aﬁlﬂ transcript of the proceedings. If a transcript is required in addition to what

ded in the Basic Appeal Bundle, an application may be rr.ladel by letter to the

o of the High Court (Magistracy Appeals) (see Practice Direction 9.6 (Appep—

A nurty to the proceedings may, subject to payment of the necessary fee,lo!)tam

1 P or audio CD recording of the hearing(s) before a Magistrate. Obtaining a

<ep e audio CD recording of the hearing is inexpensive and may be helpful when

:‘ 3 which, if any, further transcripts are required to argue the appeal. If there .has

s.104 review hearing, a full transcript of that hearing will be provided. Review

are treated as part of the reasons for conviction/sentence.

16.076  Inan appeal against conviction, the Basic Appeal Bundle consists of:

(1) Notice of Appeal;
(2) charge sheet/summons to Defendant/consent to prosecution (if gy
(3) summary of facts as prosecution opening;

(4) agreed/admitted facts; q a —
i icti tence, the i
i i : : ; : e to the Defendant. If a Defendant is represented at conviction and sen ,
(5) records of interview admitted into evidence; B cnonsibility to advise:
(6) written prosecution/defence closing submissions;

. | the prospects of an appeal;
(7) Certificate of Conviction or Order; R Posp PP

; ) on the time limits for lodging a Notice of Appeal;
(8) Statement of Findings (with Reasons for Verdict); ) on the ti

(9) list of exhibits and d t hibit d that the right to appeal may be lost unless the time limits are complied with;
ist o ibits and documentary exhibits; an

4) of the provisions about abandonment of the appeal if the Statement of Find-
ings and the minute (record) of the proceedings, when received, show that
an appeal is hopeless; and

(10) transcript of proceedings, which will includ= #c niea, oral closing sul
sions, verdict and Reasons for Verdict/order. s

16.077  In an appeal against sentence, the Basic Appeal Bundle consists of: 5) on the availability of legal aid and how to apply.

(1) Notice of Appeal; reliminary advice should be given immediately after the case is complc?ted. ane 16.081
las been done, the solicitor’s responsibility is at an end, unless the firm is retained
L appeal. In that event, a new 1.5D letter will be needed. Where a custodial sen-
is imposed, preliminary advice about an appeal should be given before the client
€0 away from the court. If the preliminary advice is to appeal conviction and/or
ice, the client can lodge the Notice of Appeal through the correctional services

it the place of detention.

(2) charge sheet/summons to Defendant/consent to prosecution (if any);
(3) agreed/admitted facts;

(4) records of interview admitted into evidence;

(5) written prosecution/defence closing submissions;

(6) Certificate of Conviction or Order; tted Grounds of Appeal. Where the Notice of Appeal is signed by a S‘_)iiCit_m? 16.082
o . ¢ Direction 4.2 on criminal appeals must be followed (Appendix C). That direction
(7) Statement of Findings (with reasons for sentence); 8€ a duty upon a solicitor or counsel who settles grounds of appeal to ensure that:

8) reports for sentence; . . y p
v =P (1) grounds are only put forward where the solicitor or counsel is satisfied that

(9) record of previous convictions; they are arguable;
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(2) unarguable grounds are not put forward merely beg

fa successful appeal. The solicitor should seriously consider instructing
B
those grounds to be put forward;

{ erienced in appellate advocacy to read the bundle and to advise on the
fr peal. This should be explained to the client. The client’s agreement
0! m;t:?ned and funds paid on account to cover counsel’s advising fees. It may

3 to g0 beyond the material in the Basic Appeal Bundle if the client is to be
ar)’ised on the prospects of a successful appeal. This will depend upon what
E has gone wrong while the previous solicitors were acting. The client’s
1 saySt be obtained for the former solicitors to hand over the file. One must
4 musmind about criticism of the previous solicitors until the client’s file(s) and
np;ﬂpeal Bundle have been received and considered. Mistakes made during
E b fhe client’s previous solicitors will only provide grounds of appeal where
peen flagrantly incompetent advocacy: see for example R v Lau Sui Fu”' R v

. Sankar v Trinidad and Tobago.™

ause the il

(3) grounds are not put forward unless they are “reasonable”

3 tha Ia
some real prospect of success; tig)

(4) grounds are not put forward unless they are Supportable
; ; Y oral 4
and are particularised; and :

(5) the grounds put forward are settled with care and accuracy,

Initial/General Grounds of Appeal. It may be difficult to formulate detaileq
appeal until the Magistrate’s Statement of Findings and a copy of the minyye :’
proceedings have been received. Although Magistrates are encouraged tq i
in court for their decisions to convict, they do not always do so. Therefore p
appropriate to file a Notice of Appeal with initial grounds of appeal to Obtai;l. ;
Statement of Findings from the Magistrate. Once that is obtained, the ]Jrospe
cess of the appeal can be considered. Before proceeding, the client shoylq
of the costs involved, and if the Magistrate’s reasons show there 18 1o realjst
of success, the appeal should be abandoned. MO s.114 requires the Notice o
state the general grounds of appeal. What those grounds are will depend on e
is not, however, sufficient to simply state that “there was no or no sufficient eyj \&
Justify the conviction™. A solicitor who conducted the trial should be in the p‘_ Oo
formulate these initial grounds. More detailed grounds of appeal could follg QO

< to Continue to Act. Where the appeal will involve rna.tters that should havle been
,;;. attria! bat were not, the solicitor should carefully consider whether to contmue.: tp
he ict. [tmay be in the best interests of the client to‘be repr.esented by.new §ohc1-
- i¢ particularly relevant if the client is alleging negl?gence in the way in w}.nc.;h he
v represented at trial. In addition to advising the chen.t to 1ns@ct new §ohc1tors,
be appropriate for the firm to notify insurers of a potential negligence claim.

or to Instruct Counsel for the Appeal. Appellate work requires special skills
- different from the skills needed for conducting a trial. The solicitf)r should
 an experienced appellate counsel at an early stage. Counsel can advise on the
the appeal, and whether the appeal is against conviction, sentence or botl'%. The
| may be the same counsel who conducted the trial if that counsel has suitable
nce of appellate advocacy. The advantage of instructing counsel who appear.ed
},, Magistrate to conduct the appeal is that he or she is already familiar with
uand how the trial was conducted. There may, however, be valid reason for not
cting that counsel, for example, where:

Magistrate’s Statement of Findings has been received and considered. Sample
16.11 is an example of Perfected Grounds of Appeal against conviction by a

Fees. If the fees for the conduct of the appeal have not yet been agreed, iecai aid
applied for or counsel has not yet been instructed, the client should si gnth= Notice of.
in person, It is only possible for a firm to come off the record in the CFI with he.

leave; however, it is easy to go on to the record at a later date by simp'y filing a Notics

4
b

) the client has lost confidence in that counsel;
(¢) Receiving instructions and instructing counsel i

2) that counsel is not suitably experienced in appellate work; and
Before Receiving the Basic Appeal Bundle. As with taking over a case
another firm prior to trial, it is necessary to consider very carefully whether toa
instructions to act on an appeal. The same considerations apply as for taking ov
other criminal litigation (see Chapter 10: Taking Instructions and Advising on
The r.5D procedure must also be complied with, as with any new instructi
criminal case. The client must be advised to file a Notice of Appeal within the
limit. The client must also be advised, in writing, that it is not possible to pit
advise on the prospects of a successful appeal until the Basic Appeal Bund
been obtained. A copy of the audio CD recording of the hearing before the
trate should be obtained to assist in advising on the prospects of a successfula
If the Notice of Appeal is signed by the client, advise the client that when the
Appeal Bundle is received, it must be given to the solicitor immediately.

3) the appeal will involve matters that should have been dealt with at trial but
were not.

1ld also be noted that the same considerations apply to instructing counsel on an
a5 to instructing counsel for trial. The requirements of the Bar Code must be

TS Left for Counsel. If a barrister is instructed to conduct the appeal hearing,
rfected grounds of appeal should be settled by the barrister (see Sample Docu-
Iﬁ.ll for an example of Perfected Grounds of Appeal against conviction). While
itor does have a right to argue an appeal under MO s.113 before a CFI Judge,

After Receiving the Basic Appeal Bundle. Upon receiving the Basic Appeal B

, . BT HKLRD 323,
the solicitor should carefully read the documents and then advise the client

95] 1 WLR 194,
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it should be considered carefully. It is not recommended that 5 5 at. Under MO s.117(1), an appeal may be abandoned by giving

. . K Olicito y. 3 ndﬂnme R i d X G Fi
qualified or has little experience of court procedure, including ol Ty _;‘ to the clerk of the Magistrate against whose determination the appeal is
takes on this responsibility. Solicitors contemplating appearing befoIs: g . Notice of Abandonment must be given not less than two clear days before

ag

the hearing of an s.113 appeal must carefully consider wheth

‘ for the appeal hearing. The Magistrate’s clerk must give notice of abandon-
d fol
Solicitors’ Guide, Chapter 6.

* oondentand to the Registrar of the High Court. It is, however, a good prac-
S-Pitor’s firm to send a copy of the Notice of Abandonment to the Registrar of
1 hcand the respondent at the same time that the Magistrate’s clerk is notified.

escribed Notice of Abandonment in the Magistrates (Forms) Rules. Notices
~ - should follow the format of Form VII Notice of Abandonment in the
‘e Criminal Appeal Rules (Cap.221A, Sub.Leg.). Separate notices should be
l-.. the abandonment of an appeal against conviction and the abandonment of an

. o sentence to avoid any confusion over what is, or is not, being abandoned.
11

er they

Obtaining Advice and Further Actions. Once the Basic Appeal Byrar
received and the choice of counsel has been discussed with the Clierl::l
should negotiate with counsel: U

(1) a fee for reading the papers and for advising on the merits

; . 22 of the
against conviction and sentence; and 3

(2) afee for settling perfected grounds of appeal and conductin

g the app
whether against conviction and/or against sentence, if the i

advice ig e, If the notice of abandonment is given at least two clear days before the

¢ the iearing, the appeal process is terminated, and the appeal is removed
<t - hearing. If less than two clear days’ notice is given, the appeal may only
wec with leave of the judge hearing the appeal. If the Notice of Abandonment

 against Conviction is not given on time, leave to abandon thf: appeal has to
?’I'here is then a risk that the judge will direct the appeal hearing to proceed.

& cate would have to concede that there were no arguable grounds. The court
be appropriate for the solicitor and counsel to act only in the appeal against ¢ \& p order loss of time and/or costs agains.t the appellant and perhaps consider a
and for the client to argue the appeal against sentence in person. A similg 0 sts” order against the legal representatives (see Chapter 17: Costs).
could arise where the barrister advises that there is no arguable ground op ¢ \QO "

but that there are arguable grounds for an appeal against sentence. The g
informed by letter of such an arrangement. -

If the counsel’s advice is that there are no arguable grounds for an appeal ag
viction and/or sentence, the appellant can decide to either abandon the a
advice from another counsel. Sometimes, counsel may advise that there ar
grounds of appeal against conviction but not against sentence. Despite
may insist on going ahead with the appeal against sentence. In that situatig

| of the Appeal. If the Notice of Abandonment is given on time, the appeal is
being dismissed. The Registrar of the High Court sends a memorandum of
_': s dismissal of the appeal to the Magistrate’s clerk. Under MO 5.117(2), the
Once the legal fees have been agreed with the client, a r.5D letter ha: h2en e te may then:
and the fees paid, a Notice to Act should be filed without delay. If tiic date forth
hearing has not yet been fixed, a letter can be sent to the Regisirar advising tf
of the counsel retained on the appeal and asking that a dace bz fixed to sui
availability (see Sample Document 16.12: Notice of Ataidcnment of Appeal
Conviction/Sentence).

issue process to enforce the decision against which the appeal was brought;

on the application of the respondent to the appeal, order the appellant to
pay the respondent such costs as the Registrar shall determine to be just
and reasonable in respect of expenses justifiably incurred by the respondent

(d) Abandonment of appeals from Magistrates to the appeal prior to the notice of abandonment; and

deal with the recognisance to prosecute the appeal.
Meritless Appeals. Having studied the appeal papers, if it appears that ther :
realistic prospect of success on appeal, the client must be told. An advocate m
advance grounds of appeal that are arguable. If there are no arguable ground
waste of the court’s time and the client’s money to proceed to a hearing. The
should be advised to abandon the appeal. A meritless appeal against either cont
or sentence may result in loss of time. This means that the CFI Judge may Of
sentence to run from a date later than the date when the client was imprisoned:
example HKSAR v Hau Kin;?* Chau Ching Kay v HKSAR >

an appeal is abandoned, the Magistrate may order the forfeiture of any recogni-
ttered into by an appellant in respect of an appeal by case stated or by the alter-
rocedure in accordance with MO s.65(1). Payment of forfeited recognisances
enforced as if the sum in question was a fine to be paid by the appellant. Any
iered to be paid upon abandonment of an appeal are enforceable as a civil debt.
means of enforcement is provided: MO s.117(3).

peal to the Court of First Instance

PPeal Hearing. The Appellant addresses the court first, whether the appeal is by
ited or alternative procedure and whether it is against conviction and/or sentence.

B (2005) § HKCFAR 63,
M (2002) 5§ HKCFAR 540,
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DUTY LAWYER SERVICE AND LEGAL AID DEPARTMENT

THE LEGAL AID DEPARTMENT

(c) Duty Lawyer preparing for trial - LEGAL AID DEPARTMENT
Preparing for Trial. Where a defendant will be represented by the Dy
a not-guilty plea before a Magistrate, the defence case will be Prepareq | 4
Liaison Office. The barrister or solicitor assigned to the case will not be
case preparation, in the same way as in a privately funded case. The Duty
receive the case papers before the trial date. Upon receiving them, the Dt
must read them thoroughly. The initial question is whether the state
witnesses substantiate the charges brought against the Defendant. The
whether the Defendant’s statement shows a potential defence. If it do
is how that defence can be best advanced to the trial court.

] { Legislations and Documents. All solicitors undertaking Criminal Legal
(T

o5 must be familiar with:
A

involy,
e b ihe Legal Aid Ordinance (Cap.91) (LAO);

the Legal Aid in Criminal Cases Rules (Cap.221D, Sub.Leg.) (the Rules);
mentg )
next qQue
€s, the g

and;
) the Guidance Notes to Solicitors Handling Criminal Cases issued by the
) Legal Aid Department (the Guidance Notes).

Pre-Trial Conference. The Duty Lawyer shall normally have a confer

. - chce 1 aid may be granted to accused persons and appellants in criminal
. . Test. Legal aid may be g
Detendatb5etgre Gl e atd/ortie il e Deferdaipidinjal Custody, i DLA is satisfied that the person’s financial resources do not exceed the
11

eapewill tiks plate st the Consational Sefvicesiistituiion inwhic g ecified m LAO s.5. Even if the person’s financial resources exceed the limits,
Ii 3

oSS SEnAED. The - DavyehasihesamerchligdfionmusipAuE - ~ill be granted if the DLA is “satisfied that it is desirable in the interests
yer to ensure client confidentiality during a conference with the client i mi ‘3};‘ LR les £.15(2)
sa” fhe ku . .

Services custody. The Duty Lawyer may also discuss any issues in the o
Defendant at court on the trial date. Discussions at court are no substitute, j “rsons granted legal aid can be required to pay a financial contribution, depend-
for a conference with the Defendant before the trial. After a pre-trial confers on their financial means. '

Duty Lawyer needs to complete a PTC form: see Sample Document 18.5 PT@ i

up Form. ‘ $ soal Aid Panel. Persons granted legal aid may be represented by a solicitor

} OO necessary, by counsel who are on the Legal Aid Panel maintained by the DLA.
Duty in Trial. The responsibilities and obligations of the Duty Lawyer duyris | counsel or solicitors who undertake criminal defence work are on the Legal
before a Magistrate are the same as those of the privately funded lawyer, W.
not the Defendant chooses to give evidence at trial, the Duty Lawyer shauid ~._'
the Defendant states his or her decision on and sign the DLS Instructicus She
Document 18.6 DLS Instructions Sheet (PNG Form)). If the Denadant is eg
after trial, the Duty Lawyer will then make a plea in mitigation o1 the Defend
as a privately funded lawyer will.

anel.

iating Solicitor/Counsel. A person applying for legal aid may nominate the
ot and/or counsel who will act for them. Only solicitors and counsel who are on
Aid Panel can undertake legally aided criminal defence work. The DLA may
the solicitor and/or counsel whom the applicant asks for if he or she is on the
Aid Panel but need not do so.

Costs Incurred before DLS Take Over. If the Defendant 1s acquitted, the Du
yer should consider applying for costs under the Costs in Criminal Cases O
Duty Lawyer should be aware of any expenses the defendant has incurred o
representation before representation though the DLS was obtained. Ideally, t
should contact the solicitors concerned and obtain copies of the relevant b
event of an acquittal, the court can be asked to order the Prosecution to pay th
If the only expenditure the Defendant has incurred is the DLS handling fee, {l
is the only costs that can be asked for (see Chapter 17: Costs). ‘

of Service. The proceedings for which criminal legal aid may be granted include:

(1) committal proceedings in Magistrates’ Courts, including an application for
a discharge after a committal without consideration of the evidence and any

appeal therefrom;
preparation and conduct of the defence and plea in CFI trials;

preparation and conduct of defence and plea in proceedings transferred
to the CFI under Complex Commercial Crimes Ordinance (Cap.394)

Duty after Conviction and/or Sentence. The Duty Lawyer should advise the .
8.4, including an application for discharge and any appeal therefrom;

dant about the prospects of appealing against conviction and/or sentence. T
Lawyer is in the same position as the privately funded lawyer. If the Defendanti
a non-custodial sentence, the Duty Lawyer has the same responsibilities t(? *
sentence and relevant conditions to the Defendant and, for juveniles, their P
guardian, as a privately funded lawyer. Unlike the privately funded lawyer, £
Lawyer is not required to comply with the r.5D procedures. On the contrary,
Lawyer is required to complete the Case Report Form (Sample Document 18
Report Form (PNG Form)).

preparation and conduct of the defence and plea in District Court
(DC) trials;

appeals to the Court of Appeal (CA) from the CFI and the DC;
Tesistance against an appeal by case stated from the DC;

Tesistance against a review of sentence by the CA;
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THE LEGAL AID DEPARTMENT,
DUTY LAWYER SERVICE AND LEGAL AID DEPARTMENT

i i : d upon relations
‘ et strains on the firm’s cash flow an
(8) appeal against a conviction and/or sentence by a Magistrafe. - ompensated can impose

 jts fee-earners:

f Counsel without Consultation. A counsel may be a-ss‘lgned !Jy t?e
ent O ference to the solicitor. In privately funded cases, the SOI-J.CltOI‘ actmgl . o.r
g the counsel into the case after consultation with the client. The Solici-
gs

(9) resistance against a Prosecution appeal from a Magistrate by cag
C Stag

(10) applications for leave to appeal and appeals to the Court op B i
(CFA). o

Chapter 12.03, Commentary | emphasises tha1f, when b.ringing cow;mse;
Selicitors and Counsel Fees. Solicitors and barristers who are on the Lega] 4; uide; B o7 should take care to select & coqnsel thh_sufﬁcwnt Ct(}’lmFl’)CLii:
and assigned to act for an accused person or an appellant under 5 Legal sl i . s B e olest i sase, Thers iS5 U TRHERERTES %
are paid at rates set out in the Rules .21 and Part 2 of the Schedule, sient €Xp

ice of counsel with the solicitor. There is often no consultation betwleen
1 . .

) Dd the legally aided person about the choice of counsel. This contrad{cts
- alnpractioe of the solicitor bringing counsel into the case after consultation
ditiona

the o
(a) Practical considerations for accepting Legal Aid Cases

Advantage of Accepting Legal Aid Cases. One advanta
more opportunities to act for persons charged with serio
accept instructions in privately instructed cases. Most persons charged wig, 1
other serious crimes will not have the means to privately instruct thejr own def

yers. Trials for the most serious crimes usually involve clients who have been ¢
legal aid. k

he client. .

N ising from Assignment by DLA. Assigning counsel v\_fithout consulting

- sAnsm‘g *ting the case can create problems. This is especially so where the

licitor co:; ux " g not have been instructed by the solicitor in a privately funded

< (wcs),e the counsel assigned is on the Legal Aid Panel does not mean

im}l}};eoii,czztomatically the right person for the particular case. The solicitor
er's

the primary responsibility for preparing the case for the legally aided client
Disadvantages of Accepting Legal Aid Cases. The major disadvantage is fhat | T Lol ﬁ Ity of working with a counsel who would not ordinarily have
aided criminal cases are poorly paid when compared with privately instructed g ] g Ctﬁ ye situations, tensions may arise between the counsel and the
even civil legal aid cases. Solicitors often end up having to CaITy out far more yy OO istructed. In thos s

a case than anticipated when they agree to act for an accused. They may not be py

paid for that work. For example, where expert is needed, considerable preparafig,
have to be done by the solicitor (see para 18.049). However, the solicitor i il
to receive adequate compensation for his or her work, even though it has ta he de
ensure that the accused person is adequately represented. To that extait, oy g

to act under a Legal Aid Certificate, the solicitor enters into an ¢pen-ended f b
commitment.

ge is that solicitorg Wil
us offenceg than if

fo. | .
tors’ Duty to Report Problems. Where the solicitor considers the aSSlil.md
r's not competent for the particular case and/or that the necessaﬁ;L wo.ihmgt
4 ici i the DLA withou
i i tor must report this to

cannot be achieved, the solici ‘ : w
i’ll"sl]:;pDLA can then consider a change in counsel or a ch.ange in s?{hcllttcl)lr.thl;f
| o change in counsel and the solicitor feels that contlnulpg to work wi e
E’ counsel is not in the best interests of the client, the solicitor has no op

Same Standard of Duties. Solicitors acting in criminal lega: aid cases are subject| i+ from acting.
same professional standards as when acting for any other cli=nt, This frequently
situations where solicitors, acting in the legally aided client’s best interests, are a
their own financial disadvantage. Tn these situations, the client’s interests must
come first. If work necessary to ensure that the accused is adequately represented
carried out, the solicitor is open to allegations of professional misconduct. The solif
could also be sued for breach of contract and/or negligence. It is no defence that ne
sary work was not done because it would not be fully remunerated. That is sometl
that should have been considered before accepting instructions to act for the leg
aided client. Solicitors are bound by their professional duty to carry out necessary

even though they will not be adequately remunerated. In these circumstances, solicl
are subsidising the Legal Aid Fund.

'he Guidance Notes

‘Guidance Notes and Other Dm:uments.dSc)lic:itI\Jorst wl}o a;geg; :ll;:n]l)ni:ifi
: t be familiar with the Guidance Notes issu ) .

ndilg?tl\?lg U‘Cs%uidance Notes are not exhaustive. They cover til.e Taslglijigz
licitors should pay attention to when acting for a legalljf al_det.i client. otors
lld also consider The Solicitors’ Guide, all relevant Practice DlreCtIOI:lS. tan Law
circulars, as well as applying their common sense to each case. S.ohm o-rst .
the Guidan(,:e Notes themselves and in full. However, the following points

arly important.

Legal Aid Certificate. Solicitors receive instructions from the DLA by :niagtrfg
th encloses a Legal Aid Certificate. For examples of a letter of ass1%n1r1 o
fgal Aid Certificate, see Sample Documents 18.8 and 18.9. The‘ (?erh c'fll 1en0t v
ority for the solicitor to act. Its wording must be chccllced. Solicitors WII g
I for work carried out that is beyond the scope of the Certificate. For example,

Practical Approach. For the reasons stated above, undertaking legally aided ¢ imi
defence work will likely be commercially unattractive and sometimes simply not :
for a firm. Solicitors should consider carefully before agreeing to accept instructl
in criminal cases from the DIA. They should discuss the matter with the firm’s i
ners. Spending considerable hours and the firm’s resources on work that may not
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a Legal Aid Certificate is issued for an accused facing trial in the CF

itor is 3 senior partner of the firm or is the sole proprietor, he or she must
: g o bic
contain the following limitation: )

Lit Wi e DLA any such proceedings against any of the firm’s personnel.

If the assigned solicitor wishes to engage an interpreter, this should be
- with the prior approval of the DLA. The interpreter should normally be reg-
y.rth the Registrar of the High Court. The LAD will provide an up-to-date list
r interpreters, if requested. The solicitor should keep an accurate record of
worked by the interpreter and should certify the accuracy of the interpreter’s
. when gubmitting them to the LAD for payment.

“This Certificate does not extend to the making of applications Prior ¢ el eter-

This means that the Legal Aid Certificate would not include an g

, Pplicatio.
judge for bail pending trial. Pcatigy

Enlarging the Legal Aid Certificate. If the accused wanted the solicitoy+,
bail, it would be necessary to apply to enlarge the Legal Aid Certiﬁ(!ate )
Rules r.4, where a person has been granted legal aid for a matter, then he op 5' ]
be granted legal aid for proceedings arising out of or connected with the
may include an application for bail. If approved, either an additiong]
Legal Aid Certificate would be issued to cover a bail application,

~tor. The DLA’s approval is required if the assigned solicitor wishes to engage
N quotation will have to be submitted before approval is given. Again, the
1 of the contents of the translator’s fee notes should be certified by the solicitor

g}
% an + is submitted to the LAD for payment.

Acknowledgement of Assignment. The solicitor should acknowledge receipt of
of instructions and the Legal Aid Certificate as soon as practicable and i any eve
seven days. If the solicitor decides not to accept the instructions, then any delay
nicating that decision to the LAD would also delay the accused having legal rep

an eapert. The cost of employing an expert can be substantial. Compiling
uctions fo the expert can be exacting and time-consuming and there may be
ahle =vpert in Hong Kong. Besides formulating the instructions to the expert,

e ..ab]e time may have to be spent on:
Solicitor to Obtain Instructions from Aided Client. The Guidance Notes B Y P

the solicitor should obtain instructions from the aided client and complete al]
preparation as soon as practicable. This is good professional practice and is
appropriate for criminal legal aid cases. Legal aid is granted at a relatively
the litigation process, usually long after the person has been charged. Som,
is after committal for trial in cases to be heard in the CFI, or after transfe ‘

\ locating'a suitable expert overseas,

obtaining permission to engage that expert from the DLA,;
) agreeing the expert’s fees with the DLA;

§) arranging the expert’s accommodation and flights;

to take instructions and prepare th.e defence than a privately instructed lawyer ) applying to the Immigration Department for an employment visa so that the
represented an accused from the time of arrest. expert can perform his or her services in Hong Kong; and

Report to the DLA. The assigned solicitor is required to report io the DLA, inj
the assigning legal aid counsel, not later than two weeks hdfoi¢ the Pre-Trial
on whether:

) dealing with the experts’ tax affairs for work carried out in Hong Kong with
the Inland Revenue Department.

() aproefuBsioncetas e takeﬂ from the lesally aided por olicitor must also follow the detailed provisions of the Guidance Notes when
By P ] cting an expert.

2) witnesses have been interviewed,; :

(2) cen interviewed, r Unusual Expenses. The assigned solicitor should obtain the DLA’s approval

(3) if counsel has been assigned, that counsel has been briefed;  incurring any unusual expenses.

scripts. Transcripts of court proceedings are often required in appeals. For pri-
f funded clients, the cost of obtaining a transcript can be very substantial. The
Tipts are provided free of charge by the court if the appellant has been granted legal
he assigned solicitor should, nevertheless, only request those parts of the transcript
e necessary for arguing the appeal. Although the court does not charge for the tran-
s the cost of preparation has to be paid by taxpayers. In addition, a transcript takes
2 time to prepare. Applying for unnecessary transcripts delays the appeal process.

(4) aconference has been held between counsel and the legally aided pel

Ongoing Duty to Report to DLA. The assigned solicitor should keep th
informed about the progress of the case. In particular, the solicitor must inform &
if the legally aided person fails to give instructions or acts in a way that adversely
the proper discharge of the solicitor’s duties. Further, the solicitor must imme
notify the DLA if proceedings are brought against the solicitor for:
lusj i i ici :
(1) any professional disciplinary proceedings; and/or QAR 5 Upouitedoncliaton o i tas e Enet FalICIfar ot
(1) assist the assigned counsel in making any application for the legally aided
Person’s costs; and

(2) any criminal charges which involve dishonestly or may bring the legal
sion into disrepute,

« prior approval from the DLA must be obtained before the assigned solici- .
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23.060

23.061

23.062
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DEALING WITH CLIENTS WITH SPECIAL NEEDS

JUVENILES

Parents or guardians should be present at every appearance. Howeye
ance is required only as a formality, the court may be asked to excyge their ol
Involvement in criminal proceedings is a serious matter and aﬁendan(:e j atte
concern, This is an important consideration for the court in determining senill

| cie €ase has been made out, the juvenile can give evidence and call defence

T, if the i .
g but is 10t required to do so.

Jenile Court has an obligation, as is the case in a Magistrates” court, to explain a
] ps rights to the juvenile. The procedure for the defence case is the same as in
.strates’ court, but the court may put such questions to the juvenile as it deems
gl

Trial Procedure. The Juvenile Court follows the same procedure 44 )
Mag ° (0 assist the juvenile in his or her defence: JOO s5.8(5).

Court but is much more relaxed. There is greater emphasis on guidance
tion rather than punishment and deterrence. Juveniles are asked whet
is admitted or denied rather than to plead guilty or not guilty. There are -
guilt rather than convictions. Familiar names are often used. Defendantg renl
except when pleas are taken, the verdict is delivered or sentence ig prodil I
] { in Custody. If it is necessary to adjourn the proceedings against a juvenile
« in the Juvenile Court or in any other court, or if a juvenile is committed to the
wransferred to the District Court (DC) for trial, the juvenile can either be granted
‘ -manded in custody. In the case of the latter, a child will be sent to a place of
,, whereas a young person will be sent to a place of Detention or a Training
JoN s. /(1)

Lo are of such an unruly character that they cannot be safely detained in a
0 Centre, or who are of such depraved character that they are not fit to be so
. may be committed to prison: JOO s.7(2). Whether a young person comes
is category will depend on the circumstances of each case. It will be for the
utor to put the relevant details before the court to justify the departure from

and pep
her g, eence 1S admitted or proven, or the juvenile has been remitted to the Juvenile
op sentence under JOO s.3F, the juvenile or the legal representative has an

ity to address the court in mitigation of sentence: JOO s.8(7).

Even though the Juvenile Court is not open to public, the Magistrate may '_llr
of practicality, announce that the court will sit in private and that persong n;t o
with the case must leave. A practitioner has the responsibility of ensuring ‘
tection granted by the JOO is effective. Consequently, he or she shoylq ques
presence of persons in court who have no apparent connection with the case;

Once the Magistrate is satisfied that the correct Defendant and the parent(s) oy
are present, the Magistrate will explain in simple language the substance of
offence to the Defendant: JOO 5.8(1). This must be done even if the juvenila
sented. If the court is satisfied that the juvenile understands the nature of
offence, then, unless the offence is homicide, the court must ask the juve
or not the offence is admitted: JOO s.8(2). This too must be done even if the 1
is represented. If the juvenile is represented, the court may ask if the plea ac i)
the advocate’s instructions.

itencing options
If the juvenile admits the offence, the usual procedure is for the cavrt fo 1
Statement of Facts from the prosecutor. If the court is satisfied that the offence
out, the Statement of Facts will be read to the juvenile and, if heczssary, ex;
simple language. The juvenile will then be asked whether the facts are ad
also must be done even if the juvenile is represented.

ing a Juvenile to the Juvenile Court for Sentencing. JOO s.3F imposes a duty
court that has convicted a juvenile of any offence, other than homicide, to remit
to a Juvenile Court for sentence, unless it is satisfied that it would be undesir-
do so. Reference to “any” court includes the CFI and the DC, including where:

If the facts are accepted and the court finds the offence is proven, it will then pr
sentence; if the offence is not admitted, or if the court is not satisfied that
understands the nature of the alleged offence, the court will hear the evid
nesses in support of the complaint: JOO s.8(3).

) ajuvenile was charged jointly with a person who has attained 16 years of age;

) where a person who has attained 16 years of age is charged at the same
time with aiding, abetting, counselling, procuring, allowing or permitting

. o . o - the i j ile;
Even where the juvenile is represented, the Magistrate will intervene more i = commitied hy‘the juvenile; or

than his or her counterpart in a Magistrates’ court. The court has a duty to pu
nesses such questions as appear to be necessary in the interests of the juven
3.8(6).

) where an adult court discovered that the defendant is a juvenile but continued
with the trial.

‘§1l ¥, it is in the interests of the juvenile to be remitted to the Juvenile Court
fence. On remission, the Juvenile Court can deal with the juvenile as if it
victed the juvenile. This means that, regardless of the sentencing powers
Victing court might have had, sentence on the remitted juvenile is limited
Maximum the Juvenile Court can impose. The Juvenile Court is established
With juvenile offenders only and this specialisation is another reason why

ly be in the interests of the juvenile to be remitted to the Juvenile Court
[erice,

At the close of the evidence in chief of each witness, the court will ask the ]
or the parents or guardians, whether they wish to question the witness. If .
wants to make a statement instead of asking questions, the court will allow“
5.8(3). If the juvenile is represented, the Magistrate will tell the juvenile thatt
cate may question the witness.

A no-case-to-answer submission may be made at the end of the Prosecutio ,'
Chapters 13 and 14). At the end of the prosecution case, if it appears t0 the @
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Factors to Be Considered. In deciding whether to remit to 5 J,

_ child shall be sentenced to imprisonment or committed to prison in default
tence, the trial court should consider: P

fpﬂ yment of a fine, damages or costs;

0

o young person shall be sentenced to imprisonment if they can be dealt
I ith by any other method; and

Venilg @,

(1) the nature and circumstances of the offence;

2) the offender’s personal circumstances; and .
@ P " oung person sentenced to imprisonment shall not be allowed to associate

(3) the overall public interest. with adult prisoners.

The remitting court will specify the date and the Juvenile Coygt to with
is remitted. The juvenile remitted may be either remanded in Custo o
on bail. Whenever necessary, practitioners should bring JOO s 3 ¢
attention.

. to imprison a juvenile (a person between 14 and 16 years of age) remains  23.080
) {o the court, but imprisonment is a punishment of last resort that can only be

 where the nature and seriousness of the offence makes imprisonment neces-

e public interest, or where the offence merits imprisonment and all other

of disposal have been excluded.

dy o
0 the {,

Pursuant to JOO 5.3F(3), when a juvenile is remitted to the Juvenile Couth
ing, the trial court is required to provide the Juvenile Court with a certify
the nature of the offence. The certificate would also state that the Defen
found guilty of that offence and has been remitted to the Juvenile Coyrt for s
practice, the trial court will also send a statement of the facts found at tria
the role played by the juvenile and any aggravating or mitigating circ
may be relevant to sentencing. There is no right to appeal against the order o
to the Juvenile Court: JOO s.3F(2)(a).

tencing Powers of Juvenile Courts. JOO s.15(1) provides that a juvenile may ~ 23.081
- with 1y otie or more of the following methods:

) Uy dismissing the charge;
. by a discharge upon entering into a recognisance;

) bya probation order (PO) under Probation of Offenders Ordinance (POOQ);

Right to Appeal. The juvenile remitted for sentence retains all rights of a
the conviction: JOO s.3F(2)(b). The time for appealing against a convi
begin to run until the completion of sentencing by the Juvenile Court. Sim,'a¢
from a Magistrates’ court, appeals from the Juvenile Court go to a .in1le ¢
The juvenile remitted for sentence has the same right to appeal a gamst
the Juvenile Court as if there had been a finding of guilt by that court: JO
The provisions on appeals by way of case stated, appeals by way of thy
procedure, and, reviews of determinations in the MO zpply to the Juvenil
do the provisions on a review of sentence stipulated in CPO s.81A. (emp

) ) on a bond of responsibility for good behaviour under MO 5.96(b);

by an order under PWJO s.34, if the Juvenile Court is satisfied that a child
or juvenile is in need of care and protection;

§) by a reformatory school order under the Reformatory Schools Ordinance
~ (Cap.225) (RSO);

by a fine, or damages or costs;
8) by ordering the parent or guardian to pay a fine, damages or costs;

Sentencing of Juveniles. The Juvenile Court is required by JOO 5.8(8) to a 9) by ordering a parent or guardian to give security for good behaviour;
tence that is in the best interests of the juvenile. The section requires the Juvenil

. : : ; . : i by an order for custody in a place of detention;
obtain readily available information about such matters as the juvenile’s: & v P

by an order in the case of a young person (14 to 16 years of age) for

(1) general conduct; imprisonment or detention in a Training Centre;

by ordering detention in a Detention Centre for a male offender who has
attained 14 years of age;

(2) home surroundings;

(3) school records; and
in the case of a young person (14 to 16 years of age), by an order for
community service under the Community Service Order Ordinance
(CS00); or

(4) medical history.

The juvenile may be remanded on bail or to a place of detention to enab e

be obtained. 4) any other disposal which is legally available.

Imprisonment of Juveniles. JOO s.11 restricts the imprisonment of juve
instead emphases on their long-term reform and rehabilitation. The section
that:

_‘rence to “any other disposal which is legally available” includes a Rehabilita- ~ 23.082
€tre Order. A child (10 to 14 years of age) cannot be sentenced to imprisonment:




