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(b) Statements of truth

position within that firm. It is important that you establish that the person

_ epow his . . ; :
L ou are taking instructions has authority to give them.

Whom v
the client is a company, instructions should be given either by a director or by
ne with ostensible authority to give you instructions (e.g. the manager of the

All pleadings (and any amendments) are required to be verified by a Statement of Trug,
(RHC 0.41A). RHC 0.41A 1.3 sets out who may sign a Statement of Truth. In genery

it needs to be.s1gn§3d by the pam_es or their legal rep.resentat'lve. Wl:wjn slgn]:d on behalf ) Indeed, you should ensure that you have authority to act for the company,
of a corporation, it should be signed by someone in a senior position. The form of g npan t sining a board resolution. Where the client is a partnership or a firm, the

. . . ob
Statement of Truth for a pleading as required by RHC O.41A r.5 is: . by 2 < should cither come St BEteE, Brgai sl clasity Witk A HERHEToE
ger of the firm that the person you are dealing with has been authorised by them
ct you in the matter. Failure to do so may lead to criticism from the client. In

. circumstances, it may even render your firm personally liable for costs.
]

“[I believe] [the (plaintiff or as may be) believes] that the facts stated in this [namg
of document being verified] are true.”

Statements of Truth are very important. The basic purpose is to ensure that documengg
put before the court accurately reflect the case of the party. The rule is designeq o
discourage pleadings which are unsupported by evidence or wholly speculative, Tp,
person signing the statement should take care to ensure that the facts stated in the plegg,
ing or document are correct. It may be contempt of court to sign a false statement of
truth. For example, in Kinform Ltd v Tsui Loi," defendants who signed false statemeng
of truth were found in contempt of court and sentenced to two weeks’ imprisonment,

nalysis of documents

hould obtain from the client all documents that are relevant to the dispute, together
ay oral explanaion that is necessary. As disputes often relate to what was said
n the paities as well as what was stated in writing, it is vital that you talk to the
bor the case. In addition, getting the client to explain the contents of documents
s immediately understandable can save a considerable amount of time when
g them. Any discussions between the parties on social media or other electronic
9 nications should also be obtained. These should be copied and preserved. As
& e written record of events they can be given much weight by the court. Your
y not recall having made statements in such conversations that could harm
and it is of vital importance to obtain and copy all records as soon as possible.

2. THE CHECKLISTS

Checklists 2.1-2.6 require extensive use of the RHC which is really the only accurate
guide to procedure. In addition to the RHC, it is, however, necessary to be familia @
with the practice by which procedure is implemented in the Hong Kong courts. Thy

checklists contain cross-references to explanations in this commentary. rtant to establish, at the analysis stage, that there are no documents that might

nt which you have not yet seen. When the question of discovery (see Chap-
xplored further with the client after the close of pleadings, an additional search
ent, prompted by the need to give full discovery, frequently results in further
documents being found. Ideally, all relevant documents should be obtained at
t because their contents may affect the merits of your client’s case and affect
in which your client’s pleading is drafted.

The commentary that follows should be used in conjunction with the cheziists, and
therefore adopts the same principal headings, although some sub-heacings have been
added. The checklists and commentary have been written so that refercnee must be made
to paragraphs of the RHC or other textbooks. The reason for this s that familiarity with
the RHC and in particular, Hong Kong Civil Procedure (and iexthooks such as Bullen
and Leake and Jacob’s Hong Kong: Precedents of Pleadings and Atkins’ Court Forms),
is essential whilst a solicitor is gaining experience (and probably almost as essential, a
least so far as the RHC is concerned, even when he thinks they know it all). Rules can
and do change and it is unwise to rely on memory or historical knowledge when acti
as a professional adviser. Further, always check the cumulative supplements to the RHC
and also check whether any relevant circulars have been issued by the Chief Justice.

2 are technical documents or technical terms in the documents which are relevant

pute, it is important that you understand them fully. The client may be able to
in this but, if not, you may have to seek independent technical advice (e.g. in
ction industry, many of the terms used are not comprehensible to a person
Xperience in that field).

is something you do not understand, either confirm with the client (to your own
) that it is irrelevant, or find out what it means. Where there are figures in the

S, analyse them and make sure that these add up, rather than merely accepting
€ accurate.

3. AcTION BEFORE DRAFTING PLEADINGS
(a) Obtaining instructions from your clients

U have gained an understanding of the factual background to your client’s case,
-Seek to identify all relevant causes of action (i.e. whether the claim should
1N contract or in tort and, if the latter, what is required to establish the duty
1be said has been broken and caused the damage). It is very important that
3 Whether your client has a good claim in law and this will usually require legal

It is not always obvious from whom you are, or are supposed to be, taking instruction 5
You may know that a person is connected with a certain company or firm, but you mé

' [2011] 5 HKLRD 57.
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1d ensure to conduct searches for the entire period covered by the dispute as

sy have been changed.

directors May -
vely, there may be more than one possible pl'amtlff v_v1th a .1'1ght to clalm-m
the same cause of action. For example, a negligent driver might hz?vg a claim
inst him by more than one passenger in his vehicle. The term “joinder” of
fore means the inclusion of more than one plaintiff, and/or more than one

research. Sometimes you may want to consult a colleague, or even instruct a barl-'lster
to advise if you remain unsure of the position after your research is complete,

Having identified the likely causes of action, you will need to decide from YOUT regq.
ing of the documents and your assessment of the oral explanations given by the cligg
whether there is sufficient evidence to support such a claim. For example, if the clain,
is in contract for the payment of a debt, there must be sufficient documentary or org)
evidence to show the amount of the debt, the fact that it is owed by the defendant tq the
plaintiff, and to show that conditions precedent (such as service of notices) have beep
satisfied and the debt is already due and payable.

\Jternati
; nect Of
ught 282
es there :
ofendant in the action.

-. ey contained in Hong Kong Civil Procedure under **QOrder 15 '1'.4 of the
'Q'A coml in detail with the question of joinder of parties. The general rule is that no
(; f::equired where, if separate actions were brought by more than one plaintiff, or

You will quite often find that there is more than one cause of action that you can pursye
st more than one defendant:

against the defendant. Where the RHC refers to “joinder” of causes of action (see RHp
0.15 1.1), it means claiming in respect of more than one cause of action. For examp]
there may be a claim for damages arising from both breach of contract and from fray

¢ : : ’
' those actions would involve some common question of law or fact; and

the right £ r=lief in those actions arises out of the same transaction or series

It is normal to include in your pleading a claim in respect of more than one cause of of tranastions.

action.

Although this question may seem technically difficult, in the normal case the answey ) Lega! suytus
to the question of whether a cause of action can be “joined” is straightforward and 4
matter of common sense. Generally speaking, if both the facts and the parties in respegt

of two separate causes of action are the same, the two causes of action can be Jjoined,

‘s » mportant to establish the legal status of the plaintiff(s_) and defendant(s) in the
n. Special provisions affecting the way in which you will need to draft the s_tate—
of claim (or defence) and effect service are listed in Checklist 2.2. As pointed
in paras.2.010-2.011, this question is also important in establishing that the person

g you instructions has the authority to do so on behalf of the client.

You should next consider the possible parties against whom these causes of action can ‘
be brought. N

n example of the importance of establishing the legal status of the plaintiff is _\Nhere
ur client is a sole proprietor of a firm which is not a limited company. Unlike a limited
any and unlike a partnership, the sole trader must sue in his own pers.onall name
ay not merely use the firm’s trading name (although he may be sued in his trad-
s name RHC 0.81 1.9).

1 example of the importance of establishing the legal status of a defendant is where
are suing a partnership. The advantage of suing partners in the name of their firm,
than suing the individual partners, is that service of documents is easier and judg-
nt can be enforced against the property of the firm within the jurisdiction or against
€ private property of any person identified in the action as a partner pursuant to Order
L tule 5(2) of the RHC (i.e. any person who acknowledged service of the Writ, or was
d with the writ as a partner, or admitted in his pleading or adjudged as a partner).
normal case you will, therefore, wish to sue a partnership under the firm’s name.
ever, it may be that only one partner has any property worth pursuing, the others
financially destitute. Given that leave is required to enforce a judgment against
erson who is not identified in the action as a partner (RHC 0.81 r.5(2)) or was out
risdiction and did not acknowledge service of the writ, or was not served with the
10 accordance with the requirements of RHC (0.81 r.5(3)), you may wish to join
ner into the action personally.

(c) The parties to an action

When identifying possible defendants, a question of primary importanca i« whether
potential defendant has the financial resources to pay the damages ciaimed against it
and to pay for the costs of the action should it lose. If you suspace that the potential
defendant may not have sufficient funds to pay, the client mustce-advised of this (see
Chapter 1). Joining extra parties may increase the financial exposure of your clients
to costs, particularly, if the different defendants instruct different law firms. This risk
should also be assessed when deciding whether to join an extra defendant,

When considering the financial means of defendants, always remember to check
whether a defendant is likely to be insured. Although the insurer cannot be joined into
the action, if an insurer accepts the defendant’s insurance claim, it will provide the
defendant with funds to pay the plaintiff’s claim in whole or in part.

Just as there is often more than one cause of action to be pursued, there is often also
more than one defendant who could be joined in the action. For example, in a claim in
tort against builders for negligent work, there will probably be a cause of action against
the contractor and the sub-contractor, both of whom will owe the plaintiff'a duty of care.

If the client is contemplating issuing proceedings against a company, it is worth consid-
ering whether the directors of the company have incurred liability (or are joint tortfea:
sors) and if so, whether they too should be joined as co-defendants. A company seatch
at the Companies Registry will reveal the identities and the addresses of the directors:

h in the Business Registration Register will sometimes provide the names of
mers and the address for service of all business letters. However, just because a
Onis not listed ag g partner on the Business Registration Register does not mean that
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invalid. Furthermore, when you are close to the end of the limitation period (in Persony
injury cases the limitation period is only three years), or nearing the end of the valig;
period of the writ (i.e. the 12 months allowed for service of an issued writ), ineffectiy,
service can have drastic consequences. There will also be adverse costs consequenceg
for the party failing to effect valid service. '

hould re-analyse the documents and factual background to the case and decide

you S (; or not the points made in the defence are persuasive legally (perhaps more

heﬂ:;ive than your own conclusions when drafting the statement of claim!). You must
1:‘1 ecide whether the defendant will have sufficient evidence to support his case.

. commentary to RHC 0.18 1.19 in Hong Kong Civil Procedure explains in detail

e C is upon which a defence may be struck out in whole or in part and should be read
izrefully. Furthermore, if the defence does not disclose any triable issue, consid-
on should be given to whether to take out an application for summary judgment

If it proves impracticable or impossible to serve the writ or statement of claim or any
other documents, you should consider making an application to court for an order fq,
substituted service (see Sample Documents 2.7 and 2.8) (RHC 0.65 r.4). Before maj_
ing an application for leave to effect substituted service, ensure that the recommendeg ander RHC O- 14 (see Chapter 5).
guidelines set out in the commentary under RHC .65 r.4 in Hong Kong Civil Proce.

e ilsed et as before, when the documents were being analysed with a view to drafting the
ure have been followed. Ju

ement of claim, consideration of the evidence is extremely important. If a defendant
{mits certain facts pleaded in the statement of claim, it will not be necessary to produce
:dence to prove those facts. Alternatively, if a fact is denied or expressly not admitted,
| be necessary *o produce evidence of that fact at trial. For example, if a defendant
e not admit 2 signing a certain document, the document bearing the defendant’s
nature will have to be produced at trial and evidence given by someone who saw him
it or alernatively by someone who can recognise his signature.

If the validity of the writ expires before service can be effected, the plaintiff can apply
to the court for leave to extend the validity of the writ for a period of not more than 17
months (RHC O.6 1.8). As it is the duty of the plaintiff to serve a writ on the defendaps
promptly, the plaintiff must show a good reason for allowing the validity of the writ to
lapse (see commentary in Hong Kong Civil Procedure under RHC 0.6 1.8).

Once the writ is served, it is very important that all relevant dates are noted in the diary,
Effective noting of relevant dates keeps the plaintiff’s solicitor aware of the times at which
it may be possible to enter judgment in default. As solicitor for the defendant, failure to dia-
rise dates for an important step may result in judgment being obtained against your client,

{ac s pleaded by the defendant should be compared closely with the facts pleaded
ne statement of claim and the evidence should be reviewed with this comparison
ind. It may well be that new facts, hitherto unknown to you, are pleaded by the
dant. Those facts may affect the merits of your case and your client’s comments
the facts will have to be obtained. This stage of preparation is a good opportunity
aluate your client’s case and its prospects of success.

(a) Judgment in default

An application for judgment in default of acknowledgment of service can be made ¢
certain types of claims set out in RHC 0.13. Essentially, this covers claims fct iqui-
dated or unliquidated sums, detention of goods or possession of land. The application
is made by filing an affidavit of service and draft judgment for approval. An interest
calculation must be made for these purposes.

‘may be necessary, because of certain matters pleaded in the defence, for the state-
ent of claim to be amended or for a reply to be served. The question of amendment of
dings is dealt with in Chapter 4. A reply is not normally necessary and need only
e served if it has been decided:

Judgment in default of defence may also be obtained for the w«nis-type of claims. As
a prerequisite to this step, the plaintiff must ensure that two clear days prior notice in
writing is served on the defendant where the defendant has filed an acknowledgment of
service indicating his intention to defend (see RHC 0.19 r.8 A and Chapter 4).

to plead specifically any matter which makes the claim or defence of the other
party unmaintainable — for example performance, release, estoppel, limita-
tion, fraud or illegality;

to plead specifically any matter which raises new issues of fact;
Where judgment in default is sought for other claims, such as claims for an injunction,

an application can only be made after the time limited for filing a defence expires (thatis,
42 days after service of the writ (including the day of service)), even if the defendant i
in default of acknowledgment of service. The application is made by summons and heard
by a master or a judge depending on the relief sought (see RHC 0.13 1.6 and 0.191.7).
In the case of injunctions, the application should be listed before a judge because masters
do not have the power to grant injunctions other than by consent (RHC 0.32 r.11(1)(d)):

to admit part of the other party’s pleading — this may save on costs (see
generally RHC O.18 1.8 and Checklist 2.7).

>gards consideration of the contents of a defence to counterclaim, the same con-
Tations apply as to the main defence.

ACTION TO BE TAKEN ON BEHALF OF THE DEFENDANT
6. CONSIDERATION OF THE DEFENCE e
nsiderations that should be addressed by a plaintiff’s solicitor generally also
when advising a defendant to an action. As the defendant’s solicitor, you must

When the defendant’s solicitor has served and filed a defence to the statement of claith _
afull understandin g of all relevant documents and evidence (written and oral), and

you will need to read and understand it. In the light of your consideration of the defencé
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PLEADINGS ACTION TO BE TA

jon which is the subject of the plaintiff’s action. A counterclaim can be
than the plaintiff’s claim. A counterclaim will not prevent the plaintiff
ummary judgment against the defendant, for part or all of its claim,
table defence by way of set-off. In such a case, the court will enter
fthe plaintiff with respect to part or all of the main claim and leave

1 'ihe n-ansact
e or larger
obtaining SV
re is no €qU!

t in favour o .
el':—]dant to pursue the counterclaim.
€

you must analyse the law and evaluate the evidence. You should identify other Possih)
defendants with a view to commencing third-party proceedings (see paras.2.073—2_080§
and ultimately, you must assess your client’s chances of success at trial.

Again, noting all relevant dates in the diary (e.g. time for filing of the notice of intent,

to defend and the defence) is essential and failure to do so may result in judgment bei

entered against your client. As an example, if default judgment is entered against g,
defendant for failure to serve a notice of intention to defend, or a defence, he wil] Negg
to apply to the court to set aside the judgment. In such instances, not only is he Tequireq
to give a satisfactory explanation on oath of the failure to comply with the rules, he will
also have to put forward, again on oath, the merits of his case to satisfy the court thy
he has a triable defence. Even if the defendant succeeds in setting aside the judgmen

only in rare instances will he not be ordered to pay the plaintiff’s legal costs oocasimleé
by his set aside application (see also para.4.008).

ant to bear in mind that where a counterclaim is served with a defence, a

he counterclaim must be prepared and filed, irrespective of whether a reply
e (RHC O.18 r.3(2)); otherwise the defendant may enter judgment under
e on the counterclaim against the plainiff (see RHC 0,19 1.8)

-_ ow to facilitating early settlement of claims, a defendant may now make an
’ a-th all or part of a claim. The procedures are set out in the new RHC 0.13A

swnd Snder the CJR. This new order applies to monetary claims only (liquidated
[ dflceidatcd) and-allows a defendant who admits liability to propose terms (such as
H' flt)f settlemient-or time of payment) on which judgment would‘be entellfed. The
ﬁ-lay the'1 astermine any outstanding issues on paper or at a hearing, or give such
ne as it considers appropriate

Itis important to allow yourself sufficient time to draft an adequate defence. Under CIR,
bare denial of the averments of fact in the statement of claim is no longer allowed, The
defendant has to state the reasons for the denial and put forward his version of events.
to rebut the allegations (RHC .18 r.13(5)). Care should be taken when requesting gy
extension of time to file the defence. While it was normal for at least one extension of
time to be granted without having to apply to the court before CJR, this is not necessarily
the case now that the defendant has 28 days to file his defence. The plaintiff may insist
on, and the court may make, an “unless order” even if an extension of time is granted,

a- ion by the defendant on third-party proceedings (RHC 0.16)

: ‘may often find that if your client has been joined as a defel}dant into thle proce.ed—
there are other parties whom the plaintiff has not joined into t'he. action 'agamst
1 your client can claim and thereby insulate itself from the.plamtlff’s claim. S.O,
ample, if your client was a clothing distributor who was being sued by. the plz-;un-
f for breach of contract due to late delivery, your client may have a claim against
anufacturer of those goods for late delivery. Therefore, just as the plaintiff n‘.lust
der all possible defendants to its action, the defendant should consider all possible
rties against whom or in relation to whom:

O

Before drafting the defence, you should consider whether your client has any claims that ..
can be brought against the plaintiff. If so, these may be made in the same action by way

of counterclaim (RHC O.15 1r.2 and 3). The counterclaim should be pleaded Immeia‘ely
after the defence in the same document. Such claims do not need to arise out c{the same
subject matter as the plaintiff’s claim. The advantages of bringing a countere!atti are that:

* it does not involve the expense of commencing fresh proceedings (although
the court may order that the counterclaim is tried separetely from the plain- e may claim a contribution or indemnity; or
tiff’s claim); ' . . . ‘o

’ = it can claim any relief or remedy, including damages, provided this is con-

¢ it may reduce the plaintiff’s claim against the defendant if a set-off is appro- nected with the subject matter of the plaintiff’s claim; or

riate; and . ; ; ;
’ , a question or issue arises relating to or connecting with the subject matter of

*  tactically, it allows the defendant to go on the attack in the proceedings. the plaintiff’s claim which it is appropriate to have decided (RHC O.16 1.1).

When drafting a counterclaim, you should take into account the same considerations
as you would if you were commencing a separate action even though the counterclaim
is contained in the body of the defence under a heading “Counterclaim” (see Sample
Document 2.4). The writ itself must be in Form No 1 in Appendix A to the RHC.
Check RHC 0.6 to ensure compliance with the rules in drafting the writ (also see
paras.2.039-2.047).

1e advantages of commencing third-party proceedings include a saving in costs since
efendant does not have to bring a separate action. Furthermore, third-party pro-
ngs ensure that the court’s decision in relation to the defendant’s claim will be
ed at the same time as the plaintiff’s claim, and not at a later date. This avoids
1stent judgments and may forestall orders requiring payment by your client of the
Atiff’s claim when sums are owed by the third party to the defendant.

Before drafting the defence and counterclaim, you should familiarize yourself with

should be remembered throughout the action that the third-party proceedings are
the terms of RHC O.18 and the notes to it using it both as a guide and as a checklist.

garded by the court as a separate action and that they have a life of their own. There-
© even if the main action is discontinued or stayed, the third-party proceedings may

A counterclaim may constitute an equitable defence by way of set-off against the plain- 3 ; : i
Y 4 e € J HInue. Just as in the main action, the third party may raise a counterclaim in the

tiff’s claim if it arises out of the same transaction or a transaction closely associated
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CHECKLISTS

9 Make detailed attendance notes of arrangements and attempts
to effect service and use them to swear an affidavit of service
in support of an application for default judgment (see Sample
Document 4.3), or an affidavit of failure to effect service in
support of an application for substituted service (see Sample
Documents 2.8 and 2.9).

10 If service is unsuccessful (e.g. if personal service is
unsuccessful and/or the writ is returned through the post
marked “undelivered™) consider applying for substituted
service (RHC 0.65 1.4).

11 Make a diary note of all relevant dates:
* time for acknowledgment of service is 14 days after
(deemed) service of the writ (including the day of service)
(RHC 0.121.5);
* time for service of the defence is 28 days thereafter
(RHC 0.181.2).

12 If'no acknowledgment of service is made within time and/
or no notice of intention to defend is given, or no defence
is filed, consider applying for judgment in default
(RHC 0.13 and 0.19) (see Chapter 4).

13 If notice of intention to defend is given and no statement
of claim was endorsed on the writ, make a diary note to
draft, serve and file the statement of claim within 14 days
after notice is given (RHC Q.18 1.1).

14 If there is no defence to the claim or a particular part of the
claim, or the only issue is one of quantum, consider applying
for summary judgment.

15 File an original signed copy of the pleading at court.
Photocopies will not be accepted.

16 Endorse the statement of claim with an endorsement of
service on the backsheet (see the backsheet to Sample
Document 2.2),

17 Endorse the backsheet with the filing date, the action
heading (see Checklists 2.2 and 2.4), the action number,
the date of service, and the name, address and reference
of the plaintiff’s solicitors.

18  Take the pleading to the Registry at LG1, High Court
Building.

19 Sign the pleading on its last page (not the backsheet).

20 Ifno defence is served within time, consider applying
for judgment in default (RHC 0.19 and see Chapter 4).

[

2.4 Consideration of the Defence

Client [nformed Throughout
ider an application to strike out the defence in whole
" art on the following grounds (RHC O.18 r.19):
: lﬁgjscloses no defence; or s
_ it is scandalous, frivolous or vexatious; or
it may prejudice, embarrass or delay the fair trial of

~ the action; Of
. it is otherwise an abuse of the process of the court.

1 the defence discloses no valid grounds for a defence,
.onsider an application for summary judgment (RHC O.14).
co

=

‘Note the admjszicns made by the defendant:
decide vihet-evidence is necessary to prove the
. plainti s claim; N
. ~acsider entering partial judgment on the admissions.

"I‘cntify what eyidence the defendant will need to
: pport its pleaded contentions and whether it will be
le to obtain or rely upon such evidence.

the defence raises questions of fact not dealt with
sufficiently in the statement of claim (performance,
ease, limitation, fraud — see RHC O.18 r.8), consider
ce and filing of a reply (RHC O.18 1r.3, 8 and 14).
Checklist 2.7.

ere is a counterclaim, make a diary note of the time
service of a defence to counterclaim.

= 28 days after service of the defence and counterclaim
~ (RHC 0.18 1.3).

[f there is not sufficient time to draft a defence to counterclaim:
* write a letter requesting further time and/or;

' if no agreement to an extension is given or possible,
 issue, serve and file a time summons — see Sample

- Document 4.4 (RHC 0.3 1.5);

' the time summons must comply with service

- Tequirements (RHC 0.32 1.3).

ee para.2.066 regarding time extensions request

cuments are referred to in the defence, write to the
endant under RHC 0.24 r.10 giving notice that within

ur days it must reply giving a time and place within

Ven days from the date of the reply for inspection of

10se documents, or must state the grounds of his objection
doing SO.

CHECKLISTS

Tick
information
obtained

O OO oo

og

]

od o o

O
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J
\

SAMPLE DOCUMENTS

HCA [number)/20yy,, 2 statement of Claim (Served Separately from Writ)
IN THE HIGH COURT OF Ty
HONG KONG SPECIAL HCA [number]/[year]
ADMINISTRATIVE REGION IN THE HIGH COURT OF THE
COURT OF FIRST INSTANCE HONG KONG SPECIAL ADMINISTRATIVE REGION

COURT OF FIRST INSTANCE
ACTION NO [number] OF 20[year]

ACTION NO [number] OF 20[Vear]

Endorsement of Service

I [name], a messenger of [solicitor’ firnl
il

did serve a copy of the Writ and Statep.. . o
: Ment, Plaint
of Claim on the Defendant’s SOIiCitorsZ RY YIP _ aintiff
[date]. 1 and
[Signature] N COLE First Defendant
vID CHAN Second Defendant
BETWEEN
ABC LIMITED Plaingl STATEMENT OF CLAIM
4 (Writ issued on [date])
and +
XYZ LIMITED Defenday

all material times, the first Defendant was employed by the second Defendant
a driver of motor vehicle registration No AB1234 (the van); and was the servant
dfor agent of the second Defendant.

WRIT OF SUMMONS

At all material times the second Defendant was the registered owner of the van.

D 4 ~ 1 .. .
ated the [date] day of [mon{20[y ealy On the first day of March 2020 at about 7:30 pm, the Plaintiff was driving his

motor vehicle registration No CD5678 (the Plaintiff’s vehicle) along Kennedy
oad in a southbound direction when the first Defendant, whilst driving the van
ong Cotton Tree Drive towards the junction of Kennedy Road, caused or permit-

Name of Sulicitors:

A 1 i

£ duress: d it to collide with the Plaintiff’s vehicle.
Tel: The accident was caused solely by the negligence and breach of statutory duty on
Ref: the part of the first Defendant.

By reason of the first Defendant’s employment and position as servant and/or
agent of the second Defendant, the second Defendant is vicariously liable for the
first Defendant’s negligence and breach of statutory duty particularised below.

Particulars of Negligence

The first Defendant was negligent in that he:

) Drove at a speed which was too fast in the circumstances;
(b) Failed to display headlights of the van;

(€) Emerged onto the junction of the roads without first ascertaining or ensuring
whether it was safe so to do, and when it was unsafe and dangerous so to do;
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2.4 Statement of Damages (for Personal Injury Claim)

HCA [number]/b)

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE

ACTION NO [nrumber] OF 20[year]

BETWEEN
HENRY YIP Plaintiff
and
JOHN COLE First Defendant
DAVID CHAN Second Defendant
STATEMENT OF DAMAGES

1. Personal Particulars of the Plaintiff and Background Information
(1) Plaintiff’s date of birth: 1 January 1978
(2) Sex: Male

(3) Date of accident: 1 March 2021

(4) Age of the Plaintiff at accident: 43 years ol age
(5) Age of Plaintiff at issue of Writ: [ 1veaisof age
(6) Pre-accident occupation: Truek Driver
(7) Pre-accident earnings:
(8) Pre-trial period

of the accident

(9) Notional date of trial [date]

2. Summary of Injuries and Treatment Received
(a) The Plaintiff suffered the following injuries:

(i) A fracture of the right femur;

(ii) Considerable bruising over the body, in particular, severe bruising over

the forehead and cheeks; and

(iii) Asaresultofthe accident, the Plaintiff has been suffering from recutfl

migraines and nightmares that have prevented the Plaintiff from retui®

ing to work since the accident.

eqp

HK$18,000.00 per month

[ ] months from the date

SAMPLE DOCUMENTS

The plaintiff received the following treatment:

He was the treated at [ ] hospital between the [date] and [date] for the

@ fracture and bruising, including physiotherapy.

(i) He was treated by a Chinese bonesetter on the [dates] for the fracture.

iii) He has received treatment and continues to receive treatment for the
il ; ;
G recurring migraines and nightmares from a psychologist.
) The Plaintiff has suffered the following disabilities:
(c,

(i) With regard to the fracture and bruising the Plaintiff has not suffered any
permanent disability.

(i) With regard to the migraines and nightmares, the Plaintiff continues to
receive treatment. To date, it is not practicable to make a prognosis as to
this disability.

 Suffering and Loss of Amenities

he Pluintiff’s injuries fall within the “serious injury” category. The Plaintiff
; ;»Jrns . sum of not less than HK$[amount].

pre-trial Loss of Eamings

hregard to loss of earnings, at the time of the accident, t]-qe Plaintiff was wo.rk-
as a truck driver in DEF Ltd, a well-known transportation company, earning
onthly salary of HK$18,000.00. By reason of the accident, the Plaintiff .was
ted sick leave since the date of the accident until [date]. The loss of earnings
med by the Plaintiff during the period from he was on sick leave is approxi-
ely HK$[amount] [HK$[monthly salary x number of months] plus the cor-
onding Mandatory Provident Fund at [HKS$[monthly salary x 5% x number

(i) Hospital charges: HK$[amount]
(ii) Costs of medical treatment by Chinese bonesetter: HK$[amount]
(ili) Nutritious food: HK$[amount]
(iv) Costs of travelling from home to hospital and return
for physiotherapy treatment: HK$[amount]
- (v) Cost of repairing motor vehicle registration
No CD5678: HK$[amount]
- (V) Loss of a pair of glasses, suit, and a
Du Pont fountain pen: HKS$[amount]

TOTAL: HKS[amount)]
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6. Future Medical Expenses

The Plaintiff is still receiving psychiatric treatment in government hOSPitals :
private clinics due to the migraines and nightmares, as a result of the aceigy
Therefore the Plaintiff will incur further medical expenses in the future. The Pla:
tiff estimates that future expenses for continued psychiatric treatment, togeg,
with any related expenses thereon such as travel expenses, will be HK$[am0un-§‘
7. Interest
The Plaintiff claims interest on PSLA at 2 per cent per annum from the date off
Writ to the date of judgment. Interest on the aggregate of items (i) to (vii) in Parg
above is calculated at half judgment rate from the date of the accident t 4
notional date of the trial.

8.  Summary of Claim
PSLA
Pre-trial loss of earnings
[Set out all other items and their respective amounts.]

TOTAL: HKS$[amount]

O
Dated the [date] day of [month] 20[year]. .‘

[Name of counsel
if settled by counsel]

[Name-of rirm)
Sclicitess for the Plainti

Statement of Truth

I believe the facts stated in this Statement of Damages are true.

Henry Yip

SAMPLE DOCUMENTS

2.5 Defence and Counterclaim

HCA [number]/20[year]

IN THE HIGH COURT OF
THE HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE

ACTION NO [number] OF 20[year]

VEEN
IMITED Plaintiff
and
IMITED Defendant
DEFENCE AND COUNTERCLAIM
=

'&}Iagraphs 1,2, and 3 of the Statement of Claim are admitted.

e that the Plaintiff’s order note dated 9 January 2021 contained some of the
s of the Purchase Contract, para.4 of the Statement of Claim is not admitted.

ragraph 5 of the Statement of Claim is denied. Save that there was a conversa-

1 between the Plaintiff and the Defendant on 9 March 2021, no agreement was

iched as to the terms of the Purchase Contract as alleged. The agreement

ched was for delivery of the 500 jackets and 500 suits (the contract goods) by
ay 2021 and for payment of an additional HK$200,000.00 should delivery be
e on or before 1 May 2021.

ragraph 6 of the Statement of Claim is admitted.

> Defendant has no knowledge of the matters pleaded in para.7 of the Statement
Claim as alleged or at all. The Defendant puts the Plaintiff to strict proof of the
1s stated therein.

ve that a sum of HK$3,000,000.00 was received by the Defendant from the
aintiff on 11April 2021 in the form of a banker’s draft no 12345 issued by [name
ank], no admission is made as to para.§ of the Statement of Claim.

ragraph 9 of the Statement of Claim is not admitted and the Plaintiff is put to
ct proof thereof,

agraph 10 of the Statement of Claim is denied. The Defendant avers and says

- pursuant to the agreement reached on 9 March 2021 pleaded in para.3 above,

date for delivery of the contract goods was varied by an extension of one

th from 1 April 2021 and therefore the delivery of the contract goods to the
tiff on 10 April 2021 was made in accordance with the terms of the Purchase
act as subsequently varied.
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3.009
3.010

3.011

3.012

3.013

3.014

3.015

3.016

INTERLOCUTORY SUMMONS AND AFFIDAVITS THE PREPARATION OF A SUMMONS

d exactly formulated in the summons or the pleading with the

2. THE PREPARATION OF A SUMMONS
d to the Summons.

roperly an

Jmendments annexe
| that precision is required in drafting this part of the summons is that
ed imprecisely, it may be unenforceable either for technical reasons,
afting of the order allows the person to whom the order is directed

lied with the order, or that the order does not, for some

A summons is a document which, broadly speaking, falls into four sectiong (see
Ay

Document 3.1). d reason

is draft
loose dr
ther that he has comp
ply 10 him.
amples can be found of orders which may be too imprecise to achieve their
frect. For example, in an application for specific discovery under RHC 0.24
_eer requiring the other party to make an affidavit stating whether he has cer-
+ors relating to the matter in issue will not require him to include in his afﬁda\'rlt
;ﬁ other communications such as faxes or emails or messages sent by social

First, there is the title of the action naming the parties, the case number and s
n,

Second, there is the formal part of the summons from which the document take
name: this is the part which requires (or summons) the parties to attend the court be;'
a particular master or judge at a certain time and place to hear an applicatio efy,

. . N mg |
one of the parties to the action. dey

The third part of the summons is by far the most important. This is the part which seg
the nature of the application or the order which is being sought (see paras.3.014-3 01

Finally, the summons ends with certain formalities: it is dated, bears the name of y
court’s Registrar, shows the name of the solicitors who issued it and the estimateq |gy _inle can hewvery important where injunctions are sought because courts are
of the hearing. This part of the summons also shows that the document is addl‘esse ncip retctant to punish a party for having committed a contempt of court by
the solicitors for the other parties to the action. ' ' 3"1’11;')/ with an order if it is unclear that the order prohibits the steps taken

aile,vd guilty party.

Every summons must have a stiff card corner at the top left-hand side where it |

stapled. A hole must be punched through the corner so that the original summong g N ‘
be filed. It is proper practice to include a reference in the left margin to the order ay % ts
rule of the RHC under which the application is made. If the application is made ynds O

' O - mons should include a paragraph dealing with the costs of the application. In
ases the rules or practice require that a particular order for costs should normally
*

a8

the inherent jurisdiction of the court, this should be indicated in the left margin,
(a) Drafting the part of the summons dealing with the application ‘ de. For example:

. the costs of and occasioned by any application to extend time are to be borne
by the party making the application unless the court otherwise orders (RHC

- 0.621.3(4)); and

in an application for leave to amend it is usual to provide that the costs of and
~ occasioned by the amendments shall be to the other party in any event. (How-
ever, if the other side opposes the amendments and leave is granted for the
amendments to be made, they may be ordered to pay the costs of the hearing.)

The importance of drafting this part of the summons correctly cannot be sverstatec
In effect, drafting this part of the summons amounts to drafting the ¢rder which h
party is asking the court to make. If the application made by the suminons is ent
successful, the order granted by the master or the judge will e set-down in the
terms as those used in this part of the summons. At the end ¢fa cuccessful application
the master or judge may simply say, “OIT”, i.e. “order in terms”. That phrase indicates
that the order is made in the terms set out in the summons. Your object, therefore, in
drafting this part of the summons will be to set out the precise terms of the order which

the court is being asked to make. , costs of or incidental to any proceedings (including interlocutory proceed-

, uld follow the event, i.e. the successful party should be awarded his costs
There are two obvious reasons why that precision is required. The first is that lack o 0.62 1.3(2)).
precision in the summons may mean that the court will not grant the order. For examplé

in an application to strike out pleadings under RHC 0.18 .19, the application sho d
specify precisely what order is being sought (to strike out or amend the pleading of
indorsement of the writ). Tt should also state precisely what is being attacked — that1s
to say, whether it is the whole pleading or only parts of the pleading which are attack
and the grounds relied upon. If only parts of the pleading are attacked, then the offent
ing parts should be clearly specified.

oW common for masters or judges to make a summary assessment of the costs
ocutory applications in lieu of taxation (see RHC 0.62 r.9A). Practice Direc-
3 (Costs) provides the rules for summary assessment of costs and specifically
that taxation of costs is not the preferred method for dealing with costs of
ory applications. Summary assessment can often result in less than 50 per
the costs incurred in an application being recovered by the successful party.

factice is to discourage litigants from making applications for full taxation unless it is
tely necessary to do so. It also serves to penalise litigants who have acted unreason-
Or summonses listed for 3 minutes or less the costs awarded are usually HK$800.

To take another example, in an application for leave to amend a writ or pleading under
RHC 0.201.5, the intended amendments should be set out precisely, because in praé
tice, leave to amend is given only when and to the extent that the proposed amendmen
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3.033

3.034

3.035

3.036

3.037

INTERLOCUTORY SUMMONS AND AFFIDAVITS

4. PROCEDURE ONCE THE DATE FOR HEARING THE SuMMOoNg
Is Fixep

The listing officer responsible for fixing the dates (see paras.3.028-3.032), will
label on the original summons presented to him showing the time and date OF the b,
ing and the master or judge who will hear the application. The solicitor’s clerk sho L
then jot down this date and go to the filing counters on LG1 of the High Court Regi 3
where he presents the summons for filing. The original summons is retained by the .
and placed on the court’s file for the case. 1

At this stage the summons has been issued. The solicitor’s clerk will normally yeg,
to the office to notify the solicitor of the time for the hearing so that the copieg of :
summons can be served. However, if there is some urgency and the clerk hag ¢, E
with them a sufficient number of summonses to court, he may enter the time ang o
on the copies (one for each of the other parties) and proceed to serve them by hap
at the offices of the solicitors for the other parties. However, it is good practice .
professional courtesy for summonses to be served with a covering letter or at 1338
compliment slip bearing the reference of the case-handler. -

PREPARING FOR THE INTERLOCUTORY SUMMONS HEARING

here the address includes a numbered box at a document exchange by leav-
:g the document at that exchange (though this document exchange system is
1

rarely used nowadays); or

in such other manner as the court may direct.
the “proper address” will be the business address of the solicitor for the party
65 1.5(2)(2)) if represented. The rules do not deal with service by facsimile

ission or by other electronic means.
ni

s a practice in Hong Kong of serving summonses (and other documents) simply
i" ver of a compliment slip and sometimes even without it. Technically this is good
as the rules do not require a covering letter to accompany a document when it
_d However, it shows a lack of courtesy to fellow solicitors. In addition, having
g letter on the correspondence file is a useful record of the date of service of a
t particularl y.if the letter is stamped with a chop from the other parties acknowl-
ceipt. Irraapective of whether the summons is served under a compliment slip or
the ccmyptiment slip or letter should clearly show the other parties’ reference and
e ot the handling solicitor so that it can be brought to his attention without delay.

oV

5. SERVICE OF THE SUMMONS N SUMMONS
A summons must normally be served by delivering a copy of the summons to e er O 0.3 1.5(3) specifically provides that consent for an extension of time to file any
other party no later than at least two clear days before the hearing date, except whr’ or document may be given in writing without a court order. Parties should not

the summons is only asking for an extension or abridgement of time, when it moy &

served the day before the hearing date (RHC 0.32 r.3). However, the time requi: 2d

serving certain other types of summons is longer, e.g. a summons for intesin: paymen
has to be served on the defendant not less than ten clear days befoie the return da
(RHC 0.29 1.10(4)). You should therefore always check the court rui=s before issuin
and serving a summons.

In practice, summonses are usually served on the other vide once they have beel
issued out of the court, well in advance of the relevant time limit set down unde
RHC. This is because, with the exception of a time summons, it can take betweel
one to two weeks from the date of issue of the summons for a 3-minute hearing tobi

heard, and over a month for a 30-minute hearing to be heard. There may be longe
waiting periods when the court diary is busy, particularly before court vacation time

It is, therefore, good practice to serve the summons on the other side as soon as it
issued so that the party taking out the summons does not forget about serving it. !
also gives the recipient of the summons time to consider the case and to see if ail
agreement can be reached.

Service of the summons can be by “ordinary service” as the rules do not require “pek

sonal service” (RHC 0.65 r.1). Ordinary service may be effected by any means set ou
in RHC 0.65 r.5. The means available are:

* by leaving the document at the proper address of the person to be served;d

= by post; or

time summons if the time extension can be agreed in correspondence to save
s time in dealing with a time summons, even if it is a consent summons as it

1S unnecessary.

REPARING FOR THE INTERLOCUTORY SUMMONS HEARING

4 (Preparation of Interlocutory Summonses and Appeals to Judge in Chambers
ng) provides detailed rules for the preparation for hearing of interlocutory
es. PD 5.4 also applies with suitable adaptations in the District Court. PD 5.4
10t affect the operation of the Practice Directions for the Construction and Arbi-
n List (PD 6.1), ex parte, Interim and Interlocutory Applications for Injunctions
‘1), the Personal Injuries List (PD 18.1), the Constitutional and Administrative
ist (PD SL3), the Intellectual Property List (PT» 22.1) or for family law practice.

pressly provided by PD 5.4 that those not observing or complying with the direc-
y be called upon to explain such failure and, in the absence of a satisfactory
ation, may be penalised in costs irrespective of whether or not they are the parties
eed on the application. It is therefore important for solicitors to comply with
€ction (PD 5.4 para.30).

€et of all contested interlocutory summonses which are listed for more than 30
before a master or judge, or for disposal on the papers by a master (except
0Ty injunctions which are dealt with in Chapter 6, time summonses or cases
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INTERLOCUTORY SUMMONS AND AFFIDAVITS HEARING THE SUMMONS

when an agreed order is sought), the parties are expected to agree on the conte
the hearing bundles to include all relevant pleadings, summonses, orders, afﬁdavi : < wil R el e ! -
affirmations, exhibits and correspondence; a chronology of events cross-referenc, Li o procecd in this way, he ?mll give directions for filing of afﬁdzliwts/afﬁnna-
the hearing bundles; and where appropriate, a dramatis personae. Detailed Tulgg ! -and skeleton arguments to dispose of the summons. If a party ':mshes to seek
provided in PD 5.4 for preparing the hearing bundles and these should be referreg, . assessment of co)sts, a statement of costs should be enclosed with the skeleton
PD 5.4 Part D).

.o numerous applications were disposed of on paper and it is likely that the
s of de ’1 continue to dispose of more cases on the papers. If the master or judge

ed fg,.
The applicant must serve on the other parties and the court a short, succinct Skeleggy
submission specifying the order sought; the grounds upon which the order ig soy j
the evidence and authorities relied upon; the relevant rules of the High Court; and .
paragraph numbers of any commentary relied upon in Hong Kong Civil Procedu,
Where there are case authorities, copies of these must be annexed to the list of authgy.
ties and the skeleton submission should cite references to passages relied upon, Ty,
along with the hearing bundles, chronology of events and dramatis personae, Mugt j,
lodged with the court and served on the other party or parties at least 72 hours before
the hearing (excluding Saturdays, Sundays and general holidays) (PD 5.5 (Submisgjgy
of Authorities)). Photocopies of the authorities cited, except for RHC and comments h
from Hong Kong Civil Procedure, should be annexed to the list of authorities. pp 55
Submission of Authorities, was re-issued in 2017 and provides that only Unrepgn
Jjudgments need to be submitted and that the Clerk of the Court will arrange for Copigg
of reported judgments. However, the almost universal practice of advocates is to sub mif
all authorities, including reported judgments. '

ments (
7‘ can realistically predict that your application is likely to be successful, you
- onsider whether to prepare a costs schedule in case the master or judge orders
b to be assessed summarily (RHC 0.62 r.9A). If the master or judge is inclined
:an order for a summary assessment of costs in lieu of taxation, the losing party
+ e ordered to pay the allowed costs forthwith or within a reasonable time.

TEARING THE SUMMONS

arings o~ the vast majority of applications made by summons are conducted
cites adnitted in Hong Kong who have rights of audience at all hearings in
v, the case of hearings before a master in chambers which are uncontested

nbr s, 1

'G@g_]mated to last 3 minutes or less, PD 14.1 (Rights of Audience Before a Master)

is rights of audience to:
S

At least 48 hours before the hearing, the respondent to the summons must serve o he O
other party and lodge with the court a short, succinct skeleton submission in respg
to that of the applicant’s, indicating which part of the order is opposed and the gro
of opposition; which part of the evidence is relied upon if different to the referer.
the applicant’s skeleton submission; and whether there are any other rules of te Higl
Court or passages in Hong Kong Civil Procedure to be relied upon. The respondent’s
skeleton submission should also, if applicable, cite with appropriaie reierences any
other case authorities to be put forward, any different orders that are bsing sought, an
if so, why that is more appropriate, with reasons including amy-actiiorities to be relie
upon. Where the respondent seeks to rely on additional authouties, these should b
annexed to the list of authorities as is required by the applicant.

a trainee solicitor, including a trainee solicitor on secondment to a solicitor in
Hong Kong from a firm of solicitors in England and Wales;

alegal executive, who has successfully completed the Hong Kong Polytechnic
University Legal Executive course (with three years’ legal work experience);

a holder of the Associate Degree/Higher Diploma in Legal Studies from the
City University of Hong Kong (with three years’ legal work experience);

a holder of the Diploma in Legal Studies from the School of Professional and
Continuing Education of the University of Hong Kong (with three years’
- legal work experience);

While a skeleton argument should be short and succinet, it should at the same time be amember of the English Institute of Legal Executives;

comprehensive in that it should state all the points which a party intends to take and
summarise the argument on each of those points. A point not taken or an argumeft
not advanced in a party’s skeleton argument may not be pursued at the hearing of the
application or appeal without the leave of the court (PD 5.4 para.7).

alegal executive, who is a holder of the Higher Diploma in Legal and Admin-
~ istrative Studies from the Hong Kong Institute of Vocational Education
- (Tuen Mun) (with three years’ legal work experience);

alegal executive, who is a holder of the Higher Diploma for Legal Executives
- from the University of Hong Kong School of Professional and Continuing
Education (with three years’ legal work experience);

For hearings of less than 30 minutes before a judge (except summonses for cxtensi.
of time and unless orders) (PD 5.4 Part B), the applicant and the respondent sho '-
lodge with the court and serve on the other party a skeleton argument and the autho.
ties 72 and 48 hours respectively before the hearing (excluding Saturdays, Sundays? nd
general holidays). The skeleton arguments should be brief, generally no more than ™
pages. Each party should inform the judge’s clerk in writing of the court documen®
affidavits/affirmations and exhibits which are proposed to be referred to at the heaflis

. 2 legal executive, who is a holder of the Professional Diploma for Legal
. Executives from the Hong Kong Institute of Vocational Education (Tuen
‘Mun) (with three years’ legal work experience);

| s legal executive, who is a holder of the Higher Diploma in Law and Admin-
Under RHC 0.32 1.11A a master or judge may dispose of a case on the papers. ¢ Istration from the Hong Kong Institute of Vocational Education (with three
procedure was rarely used prior to the COVID-19 pandemic. However, during 8 Years legal work experience); and
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INTERLOCUTORY SUMMONS AND AFFIDAVITS FILING AFFIDAVITS

The document is not annexed to the affidavit (in the sense of being physically attag. E. 5(,licitcvr_2 Signing affidavits before Chinese Consular Qfﬁcials can also be
to it) but it is identified by a certificate of the person before whom the affidavit isg g .t Some officials have reﬁ,lsed.to take oaths from non-Chinese citizens or may
which is attached to the front of the document (RHC 0.41 1.11) (see Sample Dogy ; fy documents that contain hearsay.

m \ veri
3.2 and 3.3). et

_ the deponent is not fluent in the language the affidavit is drafted in, the com-
actice is for a further jurat to be added after a certificate stating that some
has translated the affidavit to the deponent and that the deponent has fully
ood the contents thereof. The translator then signs the affidavit in front of

"; ' on before whom it is sworn (see Oaths and Declarations Ordinance 5.8 and

You should take care when preparing copy documents to be used as exhibitg that
pages of the copy are properly legible. If it is not possible to make legible o

then the text of the document (or the relevant part thereof) should be Tetypeq ,
included as part of the exhibit. The text of the affidavit should explain What

been done. e Document 3.2).

a | sets out requirements concerning markings which must be made on the top
.omer of the first page of every affidavit and also on the backsheet, and also
;gu{dance on how exhibits are to be prepared, numbered and arranged gener-
.-;" here is no substitute for reading the relevant practice directions carefully on
' on wher.an affidavit is prepared until you are thoroughly familiar with

11. TuE FORM OF AN AFFIDAVIT

The form of an affidavit is governed by RHC O.41 1.1 and by PD 10.1 (Affidavit gy
dence). The affidavit should start with the heading of the action, including the geg,
number. The text of the affidavit must commence by stating that the deponent “mgja
oath”, or in the case of an affirmation, by stating that the deponent “solemnly ang '_
cerely affirms” the text. b

pceasi
quirements.

F7i NG AFFIDAVITS
The affidavit must be expressed in the first person and must state the place of reside .,;
of the deponent and their occupation. If he is a party or is employed by a party, [
affidavit must state that fact. Where a deponent is giving evidence in a professignl
business or other occupational capacity, the affidavit may, instead of stating the de 0.411.9).
nent’s residence, state the address at which he works. :

"original affidavit and its exhibits must be filed at court. Holes must be
d in the top left-hand corner of the documents to facilitate filing (see also

olicitors for the parties should also ensure that they serve copies of the affi-
i with exhibits, on the other parties involved. Some rules specify the time
e of evidence and, as stated above, it is generally sensible in a complex
n for the parties to agree some timetable for the exchange of evidence. In
es, evidence should be served at least two clear days before the hearing of
ation.

Every affidavit must be divided into paragraphs numbered consecutively and eacip
must be numbered consecutively. Dates, sums and other numbers must be exsresse
figures and not in words. Every affidavit must be signed by the deponent and the jura
must be completed and signed by the person before whom it is sworns.

A jurat is the statement at the end of the affidavit alongside which th= deponent place
his signature. The jurat states the date when and the placewhere the affidavit was
sworn. Below the jurat there is a statement that the swearing of the oath took pla
“Before me”. The solicitor or other person who witnessed the oath signs his namea
this point. It is important for the court to be able to identify the person before whon
the affidavit was sworn, so it is common practice for the solicitor’s name and fim
be added at this point by means of a rubber stamp. An affidavit cannot be sworn i
front of the solicitor who is acting for one of the parties or any other persen in th
solicitor’s firm. Most firms have arrangements with nearby firms whereby they agfe
to swear affidavits for each other. It is also possible for the deponent to appear befot
the Commissioner for Oaths on LG1 of the High Court Building for the purpose®
swearing an affidavit to be used in Hong Kong court proceedings. The jurat shD_
appear on a page which has at least some of the text of the affidavit on it (Hong Kol
Civil Procedure 41/1/9).

en be the case that a deponent approves a draft affidavit by telephone, fax or
that he cannot swear the affidavit until some later date (or it can be sworn
but will take some time for the original to arrive in Hong Kong). In such
where time limits are tight and the solicitor is confident that the deponent will
er the affidavit, the normal procedure is for the solicitor to swear an affidavit
ing the unsworn draft or scanned copy of the sworn affidavit and file and serve
hat way, the other side can start to consider the evidence as soon as possible.
Yom version of the affidavit can be served formally when that becomes avail-
Similarly, draft affidavits can be used in the same way before a judge hearing
:,‘ Interlocutory application, e.g. an ex parte injunction application, within an
aking by the solicitor to file and serve the sworn version as soon as it is avail-

An affidavit signed outside Hong Kong must be signed before a local notary pus®
(RHC 0.41 1.12(2)) or a Chinese Consular Official (Oaths and Declarations Ordinafi®
(Cap.11) s.10). A Hong Kong solicitor only has power to take an oath in Hong K°
Since | July 1997, itis no longer possible to sign affidavits in Commonwealth countri€

ng nvestment Lid v Open Mission Assets Ltd [2006] 4 HKLRD 83 and commentary to RHC 0.41 r.12 in
80ng Civil Procedyre.
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TIME SUMMONS
INTERLOCUTORY APPLICATIONS AND PRE-TRIAL STEPS

ault of defence (RHC 0.19)
s t féils to serve a defence within the prescribed time, having a.cknowl-
fel.ldanf the writ and indicated that he wishes to contest the proceedings, the
e judgment in default with final judgment for a liquidated amount (see
ff can entel’é Sample Document 4.1) or for an unliquidated claim, interlocutory
0.19 1t.2 anages to be assessed (see RHC 0.19 1.3 and Sample Document 4.2).
i WIt~h asuc:h as those seeking injunctive relief, it is necessary to issue a sum-
' CIEﬂmlst! judgment (see RHC 0.19 1.7). It is necessary to proceed in this way

d;;:;ngiant has not filed an acknowledgement of service (see RHC 0.13 1.6).
'the

interlocutory judgment will be entered regarding liability and a date will be fixed -
court for a master to assess the damages (see Sample Document 4.2).If, hOWEVer
mixed claim for both liquidated and unliquidated damages, a combinatiop of ﬁn’allt-
interlocutory judgment will be entered (sec Sample Document 4.2). If ap injuncﬁ

other relief sought does not fall within the types of claims mentioned in 0,13 Tl
not possible to enter judgment in default of acknowledgement of service ang jnStea&.-
action should proceed. If the defendant does not file a defence in due time, the p|.

may apply to enter judgment in default of defence (see para 4.012 below.) It i POSsib'

abandon that part of the claim that does not fall within rr.1-4 and enter defay]y Judgmen

RHC 0.13 1.8 makes provision for a defendant to apply for a stay of eXeCution on

default judgment tement of claim was endorsed on the writ, the defence must be filed within
a 3 E

f giving notice of intention to defend. If the statement of claim was served
ys O

The court may set aside or vary any judgment entered pursuant to RHC 0.13 19 ¢ tely, the defence must be filed within 28 days of service of the statement of claim.

the case of a regular judgment, that is where service has been properly effecteq :
defendant must show a “real prospect of success™ to have the judgment set aside, I g
casc of an irregular judgment, that is one where some procedural defect hag ocCurre,
in the proceedings, the judgment will normally be set aside, however, there remas;
a residual discretion not to set aside the Jjudgment (see Maryo Development + Tsd)
Yau May' and Brown v Lehman® for analyses by the Court of Appeal of the principl
relating to default judgments.)

i default of defence shall not be entered against a df:ffandant,.in the 'situat%on
? I? dant ixas filed an acknowledgment of service giving notice of intention
deot:nc; a counterclaim, without two clear days’ nt.)ti'ce of ‘Iche intention to dP
:TC 0.19 r.8A) given to the defendant or his solicitors (if the defendant is
cp;'esented)_ The notice can be given at any time after tlhe de‘fendant has filed
: owledgment of service form. It is not necessary t(.) walt‘ until after ('!efault of
of the defence. Evidence of service of the notice of intention to enter judgment
+ of affidavit must also be filed with the court.

nj

SR SR sk HOTH SO Q endant serves a defence before judgment is entered, default judgment cannot
If the only remedy sought by a plaintiff is for the payment of money, the defe‘;\q gred, even if the defence is served out of time.
may admit the liquidated or unliquidated claim in part or in whole by completing th
RHC Appendix A Form 16 or 16C which accompanies the acknowledgmen* oY servigy
Where the claim is for liquidated damages, the defendant can when adniiis ag the clain - :

1 1 : : i that the writ was served
make certain proposals regarding payment arran gements, including dats of payment o pentering dcfjault' J}ldgm ?mt’ . B has_to p;?; © r?twill therefore have to
payment by instalment (see RHC 0.13A 1.9). Such proposals wi' 1:2d to be filed IR it giving evidence of properservice afthe w

the defendant’s admission of the claim. t the time of the application for default judgment (see Sample Document 4.3).

erequisite for entering default judgment

The plaintiff may obtain judgment by filing the appropriate request for judgment form
(see RHC Appendix A Forms 16A, 16B or I6E). If the plaintiff has claimed interest
the judgment must include the amount of interest claimed to the date of judgment (se¢
RHC 0.13A 1.12).

)sts

tiff will be entitled to fixed costs upon entering default judgment under either
13 1.1, RHC 0.19 1.2 or under RHC O.13A without hearing (see RHC Sch.2
or the current scale of costs). If judgment is entered under RHC 0.19 1.7, the

If the plaintiff accepts the defendant’s proposals contained in the request for time (¢ i ) 4 :
has a discretion to award costs as it sees fit.

pay, the plaintiff should indicate accordingly on the request for judgment. If the plain
does not accept the request for time to pay, the plaintiff should indicate so accord
ingly on the request for judgment form, whereafter the court will enter first judgm
in favour of the plaintiff in the amount admitted (less any payments made) and th
determine the date, times, and rate for payment taking into account any information and
reasons provided by the parties (see RHC 0.13A r.1 0).

IME SUMMONS

rules give the court power to extend or abridge the time within which a
tity is required by the rules, judgment, or other direction of the court to dc_) any
proceedings (see RHC 0.3 r.5). A common example of the court exercising
etion is when it allows the defendant more time to file his defence. However,
(pursuant to which the time for filing of pleadings has been extended from
Sunder the old court rules to 28 days) and pursuant to the court’s enhanced case

' (CACV 101/2015, HCA 2297/2012, 271/2013, [2016] HKEC 74).
* (CACV 119/2012, [2016] HKEC 1651).
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INTERLOCUTORY APPLICATIONS AND PRE-TRIAL STEPS FURTHER AND BETTER PARTICULARS (RHC 0.18)

soon as possible if the other side refuses to grant you an extension of time
Document 4.4).

management powers, the court is now more likely to grant time extensions in t,

. - ,mons 35
of “unless” or peremptory orders.

, Sample
There are various rules for calculating periods of time, depending on the WOrding el 2 summons will be heard befc.)r.e a m’aster in chan.lbers, and such hearings., when
Reference should always be made to RHC 0.3 1.2 and Part X of the lmel‘pretaﬁ‘ 'sted’ are often the new p_ra'cntmner s first expenf:nc.e of advocacy. Whilst the
and General Clauses Ordinance (Cap.1) which set out rules for computing time k E cations mMay seem fairly trivial, they can be of crucial 1mp0rtanc§ and you lshouI.d
example, “within two weeks™ does not mean the same as “after the expiry of 14 dayg £ s prepare your argumf:nt.s carefullly in advance. The master will almost invari-
and there are special rules about what “a day’s notice”, “within a specified period,.; =_grant a reasonable extension (Sub_]e(f.t to the3 comments set out at paras.4.018_ an’d
and “clear days” mean and what happens when time expires on a Sunday or during 4 0 on unless orders) although the -apphcant will usgally have to bt?ar the other side’s
holiday period. Sundays and holidays are not counted if the period specified for de 15 (fixed costs of HK$3UQ) occasioned by Fhe application. "l.”here? S0 need to draw
an act is less than 7 days. Always check carefully exactly when time will eXpire, - order which does not impose any special terms or special directions other than

Note o e :
the exclusion of the summer vacation for the computation of time for filing, ge. N ions as to costs (see RHC 0.42 1.4(2)). Some solicitors consider it appropriate to

TV] : A
and amending pleadings (see RHC 0.3 1.3 and RHC 0.641.1) as well as the runnjp, . on a consent sUMmons to extend time so as to be paid the HKS800 fixed costs.
t 031.5(3) specifically provides that a time extension can be granted by consent

time for periods not exceeding one month during the summer vacation (see High Qg N ’
1 ) writing. It is sufficient, therefore, that the extension is recorded in correspon-

Ordinance (Cap.4) s.31). :
- [nsisting or 2 consent summons for the extension in order to be paid HK$800
g and is an annecessary use of the court’s time as the court still has to deal with

¢fo m

Many claims are complicated and a statement of claim often runs to many pages. Whep
advising a defendant who has been served with a lengthy or complicated statemep
of claim, a solicitor will need time to discuss the matter with the client in order t
understand the claim, to research the position and thereafter to advise the client. d
may well wish to instruct counsel to draft or at least settle (i.e. review and approve) ,
defence. He will perhaps need time to take statements from the client and prepare any
necessary instructions to counsel. Counsel (if instructed) will also need time to make
the necessary preparations. It is sometimes impossible to do all of the above within 2§
days. However, as set out in para.4.018, the court will often now only grant an )
for an extension of time to file the defence on the basis of an “unless” order in oAérrt
facilitate the expeditious resolution of the dispute.

consent SLILNONS.

:'_‘JRTHER AND BETTER PARTICULARS (RHC O.18)

OO pleading must contain the necessary particulars of the claim, defence or other
° pleaded (RHC O.18 r.12). If a pleading is vague or otherwise insufficiently
arised, the other side is entitled to seek “further and better particulars” of the
g so that he knows the scope of the case he has to meet and so that unnecessary
e is avoided and parties are not taken by surprise at trial.

Before issuing a time summons, the defendant’s solicitor should request an extension of
time from the plaintiff. While it was normal practice for the plaintiff to consent to one
request for areasonable extension of time for service of the defence before the CIR, one
must not assume that such consent is readily given now that th= defendant has 28 days
within which to file his defence pursuant to the post CJR rules: It is not uncommon for
the plaintiff to consent to an extension but on the basis of an unless order. If a request
for an extension is refused by the other side, an application to court will be necessary.

court will not order further and better particulars in favour of the defendant before
filed his defence unless it is essential to do so in that, without such particulars,
endant will not know the case being made against him and so will be unable to
response, or for some other special reason (see RHC 0.18 r.12(5)). Subsequent
CJR, no order for particulars will be made at all unless the court is of the view
‘the order is necessary either for disposing fairly of the cause or matter or for saving
5 (see RHC 0.18 1.12(3)(A) and (3)(b)).

If the plaintiff consents to the defendant’s request for an extension of time to file the
defence or if the court makes an order granting an extension of time to file the defence
or any document which does not impose any special terms or special directions, no
order needs to be drawn up (see RHC 0.42 r.4(2)). The practice in Hong Kong is for
the consenting party to endorse his consent to filing out of time on the back sheet '
the defence or other pleading for which an extension of time for service is sought and
granted before the same is filed at court.

pplication for further and better particulars should always be preceded by a request
er to the other side’s solicitor seeking the information believed necessary to
the pleading (see RHC 0.18 r.12(6)). There is a particular format for a request
her and better particulars (see Sample Document 4.6) and for a proper response
Sample Document 4.7 — Sample Document 4.5 is a sample statement of claim
thich Sample Documents 4.6 and 4.7 are based). The request should be sent under
T of a letter to the other side requesting a reply within a reasonable period, usually
ays. If no adequate response is received to this informal request, an application

A time summons can be taken out in any action. It can be taken out even after the timé’ -
Id be made to court.

allowed for doing something has expired, although the application should obviouSl.
be made and a hearing fixed before the expiry of a time limit, wherever possible. Thls‘
is because the issue of a time summons does not stop time running for the stage in fh
action for which the extension of time is sought. You should, therefore, issue a til

1€ an application to court is necessary, the application is made to a master. Usually,
seeking further and better particulars will indicate their intention to do so in
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INTERLOCUTORY APPLICATIONS AND PRE-TRIAL STEPS

does not require leave if made before service of the writ on any party to the actigy, (s
RHC 0.20 r.1(3)).

A first amendment is shown in red, a re-amendment in green, a third amendmep ;
violet, followed by yellow if yet further amendments are required (see Practice Dire
tion 19.1 (Pleadings) and Sample Document 4.10). '

The application for leave to amend will be heard by a master in chambers. Usuany, the
party who needs to amend will have to pay the other side’s costs of and occasioneg p,
the application, as well as the costs of any consequential amendments the othey . ]
needs to make to its pleadings. However, costs of the hearing may be ordered agaj
the opposing party if the amendment sought is reasonable and the objection is Unreasgy.
able.* The test to be applied by the court in deciding whether to allow an amengp,
of a pleading remains as it was under the pre-CJR regime subject to the underly;
objectives of the CIR.?

If an application for leave to amend is made too late in the proceedings, the applicatiy
may be refused. There must however be prejudice to the opponent of the applic
which cannot be compensated in costs, as well as undue delay.® Under the CIR,
courts have become much stricter in relation to late applications of any type and i
often refuse late applications to amend pleadings on the basis of delay alone (seg p
5.2 (Case Management) para.34.)

O
6. AppLICATION FOR INTERIM PaAymENT (RHC O.29 Pr.1I) ‘.

®
(a) Object

The object of an interim payment is to reduce the hardship or prejudice that d plai
may suffer during the interval between commencement of the action'a1.d judgment,
interim payment is usually sought when the plaintiff has a strong-ease on liability
is seeking to recover damages, debt or other sums of money. 't may be that as are
of an accident giving rise to the claim (usually in personal injury claims) the plai it
is unable to work or requires special nursing care or equipment. In such cases it is pt
ticularly appropriate to consider applying for an interim payment.

(b) The application

An application may be made by the plaintiff to a master at any time after service of
writ on the defendant and expiry of the time limit for acknowledgment of service. If

is more than one defendant, it is not necessary to wait until all defendants have b.-
served. An application can be made against any defendant in respect of which the 5

4 Lessy SARL v Pacific Star Development Ltd [1996] 2 HKLR 1. Discussed and approved by the Court o.fA_‘
in Asgain Co Ltd v Cheng Ka Yan [2017] 4 HKLRD 779 on the wider principle that unnecessary opposition
application will result in costs being awarded against a party.

5 Global Bridge Assets Ltd v Sun Hung Kai Securities Lid [2011] 4 HKC 9.

8 Tang Shun Hay v Jetline Co Ltd [2000] 1 HKC 417; Honey Bee Electronic International Ltd v Golden Li

Ltd [2007] 3 HKLRD 524.

APPLICATION FOR INTERIM PAYMENT (RHC 0.29 PT.IT)

1 knowledgment of service has expired. The application takes the form of a summons
‘T'Drted by an affidavit (see RHC 0.29 1.10) (see Sample Documents 4.13 and 4.14).

cation can also be made during the summer vacation (see PD 8.2 (Vacation

i
g in the High Court)).

eSS

affidavit must:

verify the amount of the damages, debt or other sum to which the application
relates and the grounds of the application;

exhibit any documentary evidence relied on by the plaintiff in support of the
application; and '

. ifthe plaintiff’s claim is made under the Fatal Accident Ordinance (Cap.22),
 contain the particulars mentioned in s.5(4) of that Ordinance (see RHC 0.29
r.10(3))-

sonal injusy actions, the affidavit in support:

st verify that the defendant falls within the certain categories (see RHC
S 029r1 1(?)), ie.

_  aperson who is insured in respect of the plaintiff’s claim; or
—  apublic authority; or

— aperson whose means and resources are such as to enable him to make
the interim payment;

- must exhibit the medical reports;

in cases brought under the Fatal Accident Ordinance, must contain the statu-
tory particulars required under s.5(4) of that Ordinance;

should set out in detail the special damages and past and future loss of earn-
ings; and

should explain the reason for the interim payment, including any special
needs and hardship.

€ also special requirements for affidavits for actions for the possession of land
1g Kong Civil Procedure in commentary under Q.29 r.10).

i

mons (see Sample Document 4.13), together with a copy of the affidavit in
e Sample Document 4.14) and any exhibited documents, must be served on
tnot less than ten clear days before the return date (see RHC 0.29 r.10(4)).

POSSil?le to make an application for interim payment at the same time as
application under RHC 0.14 or 0.86 (see commentary in Hong Kong Civil
under 0.29 r.11). Where the application for summary judgment will be
for damages to be assessed and there is sufficient evidence to support an
ent pending the assessment of damages, making an application for interim
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STRIKI s
SUMMARY JUDGMENT AND STRIKE-OUT APPLICATIONS TRIKING OUT PLEADING

(d) The hearing itself fant (0 recognise the importance of summary judgment applications; if suc-

case is disposed of without a trial and the consequent costs.
[

The application will be heard by a master in chambers on the return date (unlegg i
the Construction and Arbitration List, the Commercial List, Intellectual PTDperty
or the Admiralty List, where summary judgment applications are heard by the j
appointed to the relevant list, or you are seeking relief that a master cannot Erang "
as an injunction). You will make submissions on behalf of your client on the basis’o u
evidence deposed in the affidavit. The master will decide the matter on the bagjg
affidavit evidence and submissions from solicitors or counsel for the parties. Sop, : i
the master will have read the affidavits already, but more often, the plaintife
or counsel must go through them in detail with the master. The plaintiff’s
tive speaks first, and then the defendant’s representative is heard. Finally,
representative has an opportunity to reply.

QIKING OUT PLEADINGS
- Jaintiff may obtain summary judgment without the need to go through a full
there is obviously no defence to his action, a defendant may apply at an early
¢ litigation process for an action to be dismissed when the action is Ob\v'l-OUS]y
£il. RHC 0.181.19 permits a party to apply for an order that a pleadmgt or
:',‘. t of a writ should be struck out or amended and to order that the action
e;ayed or dismissed, or that judgment should be entered.

in

§ Soljgj
rf:pres n
the plajpe )
o ication under this rule may be made when a pleading:

At the hearing, the master may make one of the following four orders: O soasondble:cause:oF ackiomor defence, s thescase may-be; o

(1) judgment for the plaintiff which will include an order giving the plainig s scanialous, frivolous, or vexatious; or

costs; '\ »ay prejudice, embarrass, or delay the fair trial of the action; or
) unc':ondltlonal leave to defend, where the defendant raises a triable issu {5 otherwise an abuse of the process of the court.
satisfies the master that for some other reason there ought to be a trjg]

e CJR, the court may on its own motion also strike out a pleading or anything

g on the same grounds.

that case, there will usually be an order for costs in the cause on 0
application; O

(3) conditional leave to defend, the most common condition requires a pa,mg
into court of all or part of the sum claimed, or the provision of securit, b,
defendant. This order is often made when the master doubts the bon,
the defendant, or is almost certain that the arguable defence 13iz2d is a gf
or that the defence raised is almost bound to fail. Again, ther will usually
an order for costs in the cause on the application; or

nt to note that the right to apply under RHC 0.18 r.19 is given to any party to
. However, where a plaintiff forms a view that the defence contains no arguable
vhatsoever, it is more usual to apply for summary judgment under RHC O.14.
1, a plaintiff might consider making an application under RHC 0.18 .19 if, for
a defence was pleaded on two alternative grounds and, although one of those
y arguable, the other was plainly wrong. In such a case, the plaintiff would
(4) dismissal of the summons, where the case is no:witiin the ambit of B strike out the unarguable part of the defence, and if he could demonstrate to the
0.14, or it appears that the plaintiff knew that'the defendant would t he would save considerable costs in the preparation to meet the unargua?le
entitled to unconditional leave to defend. In this case, it is probable th the trial, the application should be successful.” Even though such an applicaﬁon
plaintiff will be ordered to pay the defendant’s costs, either forthwith ompletely dispose of the defence, if you were advising the plaintiff you might

any event. rthwhile to score such a victory at an early stage in the proceedings, as this

¢ the need to deal with the unarguable part of the defence and may give you
unity to start negotiations to settle the case on favourable terms for your client.

With reference to conditional leave to defend, it should be noted that the cou
unlikely to order conditional leave to defend if it appears that the defendant is un
to satisfy the condition to be imposed, as it would then be tantamount to granting
leave to defend.

‘ounds on which the application can be made

rounds referred to above are briefly considered in the following paragraphs.

In a case where leave to defend is given (whether conditional or unconditional entary to RHC 0.18 r.19 is provided in Hong Kong Civil Procedure.

master will give directions as to the future conduct of the action as if the hea
On a case management summons with appropriate modifications (RHC O.14 1.
will normally include directions on the time for the service of the defence. If theP

consent, the Court may direct that the claim be tried by a master (rather than 2 J¥

Vincent Confidence Services Centre v Dymocks Franchise Systems (China) Ltd (CACV 96/2014, 3
(see RHC 0.14 1.6(2)).
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SUMMARY JUDGMENT AND STRIKE-OUT APPLICATIONS DISPOSAL OF A CASE ON A POINT OF LAW

(c) The respondent’s reaction to the application and his evidence which the court might make

ders

If you are acting for a party who is the respondent to an application unde i
r.19, in most cases your objective should be to maintain the overall imeg'fity of,
client’s case. This means that a range of responses are open to you, dependjn
precise nature of the allegation which has been made: in some €ases, your beg
might be to rectify the alleged defect in the pleading and thereby avoig th
uncertainty of a contested hearing. Some examples of the way in which
advise your client are set out in the following paragraphs.

) takes the view that, although the pleading is defective, the defect can be

..},a dment, or by allowing the respondent time to serve further and better

| then the court will usually take that course rather than striking out the
ars,

1o straightaway.

T RHC

on
Tegp 0]
€ Costy,

hole of @ statement of claim or a defence is struck out, the court will normally
who
You m;; ‘

nat the action is dismissed or enter judgment for the plaintiff as the case may be.
ﬁall)’, the court may allow a new pleading to be filed.

If it is alleged that your client’s statement of claim discloses no cayse of actign 1
is embarrassing because it is unclear, the first thing is to consider the Precise pa
of the allegation. There may be some cases where the alleged defect in the pl
can be cured by a simple amendment. If, for example, you have inadvertently
to set out some important part of your client’s case, such as pleading 5 Partigy
term in a contract, such a defect can quickly be cured by agreeing to ameng
pleading. Even if you consider that your client’s pleading is adequate and yoy.
aware that some adverse cost consequences may flow from the amendment i,
still be the most expeditious course overall to offer to amend the pleadingl
will avoid the expense of a hearing. In other cases, it might be convenient fop
to offer to provide particulars of your client’s allegations if that will avoig the i
for a hearing; if this does your client no si gnificant harm, it might be the begt
for you to take.

~ourt decides that part of a pleading should be struck out, and the effect of that
there is then nothing left in the statement of claim which constitutes a cause of
or nothing left in the defence which can amount to a defence, as the case may
court will either order the claim to be dismissed or judgment to be entered for
intiff.

: case:, the action simply proceeds without the offending allegations in the
1o wnich have been attacked.

:mr will usually order that the unsuccessful party bear the costs of the applica-

A ‘y event. If the effect of the application is that the whole action is dismissed or
% is entered for the plaintiff, then usually the unsuccessful party will have to pay
0 f the whole action (which will, of course, include the costs of the application

‘Qo RHC 0.18 1.19).

>

If the allegation is that your client’s claim is frivolous and vexatious, or is an abys
process, then you need to consider what affidavit evidence should be adduced ¢
such allegation. You should remember that, at this stage, the court will not ac¢ i,
of the applicant except in clear and obvious cases, and it will not decide at ‘ssue wh
the affidavits submitted by the parties show that there is a conflict of factual evide;
which should be resolved at a trial.

3POSAL OF A CASE ON A PoINT OF Law

Court also has the power to deal with cases in a summary way under RHC
This allows the court to determine any question of law or construction of any
nt where it appears to the court that:

If you intend to rely on affidavit evidence to resist the appidvation, it is advisable
notify the solicitors for the applicant at the earliest opportunity so that a timetable
the filing of evidence can be agreed if possible, and so that the hearing can be adjourn:
to a later date for substantive argument.

such question is suitable for determination without a full trial of the action;
‘and

such determination will finally determine the entire cause or matter or any

It may not serve any useful purpose for an applicant for an order under RHC 0 claim or issue therein.

1.19 to serve an affidavit in reply if it merely contradicts what is in the respondet
evidence. Preparing an affidavit in reply is generally only worthwhile if you can et
clusively show the falseness of some key elements in the respondent’s affidavit.

OWers may be used by the court in quite a flexible way because the court may
€ determination either on its own initiative, or after an application made on
8 (in the conventional way), or orally during the course of any interlocutory
On to the court (RHC 0.14A 1.2). This means that if you are representing a
€1 a5 a plaintiff at an application for judgment under RHC O.14, or a defendant
PPlying to strike out under RHC .18 r.19, you may apply at the hearing of that
On for judgment under RHC 0.14A if it appears to you from the arguments at
that your client’s case may fall within that rule.

(d) The hearing

The application will be first heard by a master in the 3-minute chambers list (unless _j
case is in a special list such as the Construction and Arbitration List, the Commer
List, Intellectual Property or the Admiralty List). If the application is contestee
would usually be adjourned to a later date for substantive argument with other ¢
sary directions such as filing of further affidavit evidence (PD 14.2 (Proceedings

Masters) para.2).

- the best Wway to make use of this procedure where you represent a party
which can be finally determined on a question of law, or construction of a
Will be to include an application under RHC O.14A as an alternative to an
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SAMPLE DOCUMENTS SAMPLE DOCUMENTS

ordinglys it is quite clear that the Defendant carried out no work in relation to
endid Towers after 20 January 2010 and, if there was any breach of contract, it

- peyond doubt that it must have been committed at some time before 20
.uary 2010.
. advised that the Limitation Ordinance provides that unless a contract has

d, executed under seal, an action to recover damages for breach of the contract
i be brought within a period of six years after the breach of contract was

5.6 Affidavit in Support of Application
under Order 18 Rule 19

For hearing before [Master [name]/

'\ﬂ'-
the Honourable Mr Justice [name]] in chambers on 3

F Forer
[date] [number of afig,

S 4 ; ; ;
HCA Worg ld mitted. The Writ herein was issued on 20 June 2020, which is more than ten
[number) g " s after the Jatest date when any breach of contract could have taken place.
IN THE HIGH COURT OF THE ;
ordingly, I am advised that the Defendant has a complete defence to the
HONG KONG SPECIAL ADMINISTRATIVE REGION tiff’s action and I respectfully request that the court should make the order
COURT OF FIRST INSTANCE a

uested in the Summons herein.
u

ACTION NO [number] OF 20[year]
' it of )

BETWEEN i [address] )

SPLENDID DEVELOPMENTS LIMITED Plaintiff te] day vf Unonth] 20[year]. )
And

GOOD-OH CONSTRUCTION CO LIMITED Defendant C

AFFIDAVIT OF FRED FOREMAN k :

I, FRED FOREMAN of 23rd Floor, Construction Building, Wanchai, Hong Kon er QQ
\} *

oath and say as follows: davit is filed on behalf of the Defendant.

1. I am the Managing Director of the Defendant to these proceedings. ! i
affidavit in support of the Defendant’s application for an order thaithe state
of claim herein should be struck out and that the action be dismissed with cof
am duly authorised by the Defendant to make this affidavit and the facts §
herein are true to the best of my knowledge and belief.

2. The Plaintiff’s claim is for damages for breach of contract following the disco
of defects which are alleged to have been caused by the workmanship 0
Defendant.

3. The Plaintiff engaged the Defendant to construct “Splendid Towers”
building contract dated 3 March 2006. A copy of the said building contra
produced and shown to me marked Exhibit “FF-1". Page 33 of the
contract bears the signatures on behalf of the Plaintiff and of the Defendant:

4. 1 have reviewed the Defendant’s files related to the construction of *_‘“
Towers and it appears that the building was certified to be complete 0
architect under the building contract on 23 April 2008. Thereafter in accof
with the building contract the “defects liability period” started. The at
issued a certificate of completion of making good defects on 9 Septemb
and then issued a final certificate on 20 January 2010. A bundle of copies ©*
three certificates is now produced and shown to me marked Exhibit “FF-28
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380 EVIDENCE WHO BEARS THE BURDEN OF PROOF?

8.007 Mr Porsche admits in his defence that: L will have to present evidence to prove that the Pors.che was travelling at an

eced and that Mr Porsche was talking on his mobile phone because those
5 sserted by him but denied by Mr Porsche. Mr Porsche will have to adduce
are ;rove his assertion that Mr Honda changed lane in front of him and that he
to

. . to stop. This last issue is a new issue raised by Mr Porsche, and he must
time

(1) he was driving the black Porsche at the time of the accident; and

(2) his vehicle was in collision with a grey Honda driven by Mr Hon .

8.008 Mr Porsche also states in his defence that:

! obabilities
(1) he denies that he was travelling at an excessive speed,; palance of P
(2) he denies that he was talking on his mobile phone Just before the

o case, the evidence presented to the court by a party in order to discharge the
occurred,; cc

_jen of proof must be such that the court can conclude after presentation qf the
(hat the fact asserted is more probably true than not. This is called proving a
e on a “balance of probabilities”. If the evidence is such that the court can
T. Jude that the probabilities are equal, then the legal burden of proof has not

(3) he asserts that Mr Honda was responsible for the accident, beca'
changed lane into the path of his Porsche so that Mr Porsche hag 1o

il scharged

oie ziven in paras.8.005-8.008, assuming Mr Honda testifies to the court

Lv'rche was talking on his mobile phone at the time of the accident, but Mr

(a) he does not admit the damage to Mr Honda’s vehicle or My
injuries. 1

3 i veals that he is rather uncertain on this point. If no other evidence
8.009 The facts on which both parties agree are (1), (2), and (3). Thus, the - & testimony e
dispute are (2), (3), (6), (7), (8), and (9). Those are the issues which wil] s

& sented to support this assertion then the court could conclude that the prob-
be decided by the court and the parties must adduce evidence to the court tg %

of it being true or false were equal. In these circumstances Mr Honda would
the facts they allege. To the extent that they are matters of opinion rather tha OO

led to discharge the legal burden of proof on that fact. In practice it is rare for
d ider matters to be so finely balanced.

fact, e.g. that Mr Porsche was travelling at excessive speed, expert eVidenc'q_. 0 consl

SR . ts which do not require proof

3. WHO BEARS THE BURDEN OF Proor? ty bearing the legal burden of proof may be assisted in discharging this burden

thich are judicially noted and facts which are or may be presumed. Such facts

1ave to be proved by evidence. Facts which are judicially noted are facts that

accepts as true without any proof because they are such well known matters

non knowledge that there can be no serious dispute about them. For example,

that private cars use the streets in Hong Kong,

8.010 The next question the solicitor must ask is, “Which party is obliged to prove y
facts?”, in other words, “Who bears the burden of proof?”

8.011 The general rule is that the legal burden of proof is on ti:e party who makes an ¢
tion of fact. In civil cases, the burden of proofis fixed at the beginning of the trial
is usually done by the parties’ pleadings, but sometimes by the substantive |
solicitor must therefore look at the pleadings to ascertain which party is making
assertion. Only facts in issue need to be proved. Once a fact has been admitted, it
longer in issue,

ptions, which may be of law or of fact, allocate the burden of proof in relation
ticular issue to one party or the other, irrespective of which party bears the
en of proof. Presumptions of law may be conclusive or rebuttable, wherecas
ons of fact are always rebuttable.

fiple (derived from common law) of a rebuttable presumption of law is the
€8 ipsa loquitur, which simply means, “let the facts speak for themselves”. The
$ most frequently invoked in negligence cases and allows a plaintiff to prove
idant’s negligence by relying on the fact that the accident occurred, without
idence to prove how it occurred and that it arose from a lack of care on the
e defendant.

8.012 Formal admissions of facts may be made in pleadings, in particular, in answers o1
rogatories, by a formal notice, by response to a notice to admit facts, or at the fr
the action. In civil cases, both the plaintiff and the defendant may be making
and each party then bears the legal burden of proving those facts which establish
particular assertions.

8.013 In the example given in paras.8.005-8.008, Mr Honda claims that a black
driven by Mr Porsche was in collision with his grey Honda driven by him is an "?_
fact. Neither Mr Honda nor Mr Porsche will have to adduce evidence before thel
to show that they were driving their vehicles at the time of the accident or that thel
were in collision with each other.

ple, a plaintiff injured by debris falling from a construction site as he walked
AVement beside the building would probably succeed in an action against the
“On company by relying on the res ipsa loguitur maxim. The burden of proof
00 the defendant construction company to demonstrate to the court that they
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8.021

8.022

8.023

OF THE DIFFERENT TYPES OF EVIDENCE
EVIDENCE EXAMINATION

had not been negligent (for example, by showing

wishes to introduce bankers’ records and accounts as evidence of
or
accidently or inadvertently fall from the building)

that it : ici
1t was not Possib]e forl lmltmust be proved that:
t

§ 3 ade in the ordinary course of business; and
4. EXAMINATION OF THE DIFFERENT TypEs or EVIDENCE ¢ entries were m

cords were in the custody or control of the bank.
. . - . - . . re
The checklists in this chapter take the solicitor through a civi] action from th E 1

€ st

case, when the client first consults their solicitor, to the final Preparationg for gl
stages in the course of a civil action have been selected and at each stage th I
checklist provides guidance on the Steps to be taken with regard the oy, N !;
of evidence available to prove the facts in issue. They are;

EO has special rules for the production of bank record§ that hfwe been
P fa photographic process (i.e. photocopies or, possibly, microfilm)
. rdls) which should be referred to. However, since the abolition of
e 1-ecoa in civil cases, these rules are less important. Documents pro-
insr:khflf;: c%:) not comply with the section will still be admissible but may
*  documentary evidence; eslsniv . |
btain documentary evidence from his client, from the other parties to
. =main circumstances third parties, through the discovery process. A
e *'L;-llled by the court to produce, at the trial of the action, a document in
b bE‘::;) ?];‘;the issue of a subpoena duces tecum. It is possible to acquire docu-
£ 355

Gy 1 hird parties through discovery and certain other interlocutory proceedings
) R :
A brief discussion of each of these types of evidence follows. : &.k or 7, para,7.044 et seq and Checklist 8.3 para.4),

d judicial documents are presumed to be authentic and certified copies can
0 -. J oduced at court instead of the originals. Some public documents are, by
o pirtted as conclusive proof of the matters to which they relate.
a0

*  evidence of witnesses of fact;
*  evidence of expert witnesses; and

*  real evidence.

(a) Documentary evidence

Documentary evidence is produced in almost every civil action. It may take the Q
of public documents such as birth, marriage or death certificates, judicia do

such as judgments and writs or private documents. Private documents form (e '
category of documents and include formal documents such as contracts, deeds,
ances and leases, as wel] as Jess formal documents such as letters, faxes. =-mails, ¢
messages, memos, handwritten notes and diaries.

\HC 0.27 1.4, documents listed in a list of doc_:uments which has bef.:n s.ervecii,
d to be authentic, unless their authenticity is challenged by 2 nfmcc issue :
rule, within 21 days after inspection of the c-locun?ents or within Bxﬁn—}; o

 for inspection, or in the pleadings. Where there is a dispute as to the authentic-
uments, evidence will have to be called to prove whether the docgmlentls e}re
or not. A party to an action should be in a position to produce the origina fh e;
nt to the court if it is in his possession. However, the nor'm‘al pro?edure is tha

Vuments are used at the trial of the action, though the original will have to be
- if the authenticity of a document is in issue.

Examples of the sorts of documents that might be necessary os ¢vidence in lifigg
are:

personal injury cases—medical reports, hospital records, employ:
records, educational records, tax information, financjal information, in

de i t
ance records; dence of witnesses of fac

*  police i’ecords—reports, photographs, sketches, witness statements:

L evidence from witness of fact can take several forms, namely:
Checklists 8.1 and 8.9);

records obtainable through searches—company searches, Land Regi
searches, Transport Department searches, Court Registry searches;

Witness statements exchanged under RHC 0.38 1.2A;

affidavit or affirmation evidence (RHC 0.38 r.2); or
* documents and records of proceedings from judicial or quasi '
bodies — criminal proceedings (e.g. Magistrate’s Court, Coroner’.s Col
inquiries conducted by the Labour Department or other public inquil
records of employee’s compensation proceedings; and

depositions (see EO Part VII and RHC 0.39).

S Slatement are used as evidence at trial and do not become evidence in t%le
iess the witness is called or the court gives leave (0.38 1.2A(11)). Afﬁd?VltS
ations are used as a means of giving evidence in interlocutory _apphc'a‘thDS-
be used as witness statements with leave of the court. Depositions are very
Hong Kong,

documents from third parties acting as the client’s agents or in professio
capacities, e.g. former solicitors, (unless protected by legal professio
privilege), architects, accountants, trading agents and insurance brokers:
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9.086

9.087

9.088

9.089

9.090

NFIRMATION OF THE SETTLEMENT
NEGOTIATION, MEDIATION AND SETTLEMENT FORMALCO

settlement. The solicitor should be prepared to deal with this issue ifit gt rovision for the costs of the proceedings;

way you will be best placed to actively assist your client to achieve the b .
of his case through mediation, oy

P

ovision that the terms of the agreement shall be kept confidential, and pos-

‘rbly a provision prohibiting one party from making any critical statements

SLoUt the other party (particularly relevant in professional negligence actions);
al

A solicitor has a very important role in assisting his client to chooge t
for the case, ensuring the mediator is provided with sufficient inform,
prepare for the mediation and is paid an appropriate fee for the effort eXpecteq
solicitors appear to consider mediation as part of a “check the box™ 3 PTOCESs thyy
to be gone through as part of getling a case to trial. This is the entirely wrop, . i
Mediation with the right preparation, attitude and mediator should eng
to settle, or at least narrow, their differences.

he begy Meg
ation gngq o

rovision for the taking of any procedural steps necessary in order to bring
m

the proceedings formally to an end (such as the ﬁl.ing of a notice of discon-
tinuance, or the entering of a consent order confirming the terms of the settle-
ment); and

rovision for any other steps necessary to complete the settlement (for
g xample the return by one party to the other of any guarantee of that party’s
obligations provided previously by a third party).
11. EtHicAL CONSIDERATIONS WHEN NEGOTIATING oR . .

MEDIATING bove points [ 4and a number of others which may need to be covered in certain

‘ are set ont briefly in Checklist 9.1.
The pressure on you to secure the best possible outcome for your client must 1

ditio=al points, when you offer terms of settlement to the opposing party, consider
allowed to cause you to conduct yourself improperly. &

J 10 supulate a time limit within which the terms .must ‘t-re accclapted, or they will
:'“:u's may help increase the pressure on the opposition. It 1s'par1:1cularly 1mp9rtant
ificant further costs (such as a brief fee) will become due if the settlen?ent is not
\ded before a certain date. Consider stipulating also that if one party fails to ﬁl'lﬁl
its obligations under the settlement, then the other party can pursue the defaulting
, the full amount of its claims, and is not limited to suing to enforce.the set.tle—
This may be of particular importance where one party has a strong claim agal_nst
her, but accepts a lower settlement to avoid the expense and delay of pursuing
edings. The advantage of such a settlement will be nullified if that party is forced
le proceedings but can only enforce the settlement.

You must remember that the Hong Kong Solicitors’ Guide to Professional Copy
(issued by the Hong Kong Law Society in two volumes) requires a solicitor tq
towards other solicitors with frankness and good faith consistent with hig

overrig
duty to his client (see para.11.01 of Vol.1 of the 3rd ed.). !

You must at all times safeguard your personal integrity, observe the requirement
good manners and courtesy towards other members of the profession or their stois
avoid deceiving them in any way,

12. PoiNTs T0 COVER IN THE SETTLEMENT
HORMAL CONFIRMATION OF THE SETTLEMENT
The particular terms to be included in the settlement of any-Crspute will depend uy
the subject matter of that dispute and upon the way in which the parties decide to cos
promise it. However, the terms will commonly include:

jotiations are successful, the terms of the agreement should be formally recorded
: ed by the parties. It is possible to conduct negotiations from the outset on the
of detailed written proposals intended to deal with all the points that either party
d wish to cover. Alternatively, the negotiations may have been conducted along
er lines, perhaps through protracted conversations and/or correspondence, and
ment on the principles of the settlement may have been reached first, before the
€d matters were dealt with. In these latter cases, your agreement in principle
d be expressed to be subject to the drawing up of a satisfactory formal agreement
Iying the agreed terms into effect. For this reason, it may be appropriate to mark
ttlement correspondence “Without Prejudice and Subject to contract”.

*  arequirement for one party to pay a sum to the other party by a specificd
(possibly with interest payable in default); i

*  if payment by one party to the other is to be by instalments, provision the
any instalment is not paid by the due date then all instalments become imn
diately due and payable; ;

*  astatement that the agreement is in full and final settlement of all clairrl.s;
counterclaims made in the proceedings (and possibly, if the parties wish
ensure a clean break, of all claims which the parties have or might »
against each other arising out of the facts and matters which are the subJ
of the action);

the terms of the settlement agreement are concluded or are considered to have
foncluded, whether in principle or otherwise, it is advisable to write to the other
10 confirm the agreement and its terms. This may save time, effort and argum.ents
Ure as to whether, and if so, when and on what terms, an agreement came into
: Where 2 settlement is reached during mediation, a settlement agreement will
iably be signed at the end of the mediation. As solicitor, you should be prepared
ftthe settlement agreement, often with the mediator.

*  provision for one party to indemnify the other against certain eventsy
example where the settlement leaves one of the parties exposed to a poteft
liability to a third party;
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9.095

9.096

9.097

9.098

9.099

9.100

9.101

9.102

FORMAL CONFIRMATION OF THE SETTLEMENT
NEGOTIATION, MEDIATION AND SETTLEMENT

se of carrying the order into
ing liberty t0 apply to court for the purpo rying

The major points which you may need to cover in the agreement , at 9.8 is a precedent for such an order.

paras.9.090 and 9.092, and in Checklist 9.4. In specialist actiong Sich g it ole Docume . . ——
there may be other points to consider. Careful reflection on a] the «| ol “: i c o042 r.5A is not applicablf: to any order in procSeZ Tgsllt:-)also dgo s ot
need to be tied up in order to end the dispute will identify these othe d R di;:tion or in the Comm.er(:lal List (RHC 042 r. 1'(. )). Laiso does nol
example form of simple settlement agreement is to be found ip Sample Dor I rilser in proceedings in which any of the‘ parties is a 1t1ga?t1 ;ﬁ}; e
Although Sample Document 9.6 uses an agreement format, a lettey from B (see RHC 0.42 1.5A(5)). It is therefore importa

. disability s
his solicitor) countersigned by the other party (or his solicitor) ig equally opp. Za f;; to see if it covers the case which is being settled.

e dag g5 haV

=7

Careful thought must also be given to the formal means by whic, the
themselves are to be brought to an end. These will often be ancillary 1, thel n Order
agreement themselves, but in some cases the parties may combine the two
embody the agreed terms in an order to be made by the court tenninating ;
ings (see para.9.102). f

ferring to the terms of settlement in a schedule is a particular tyl.ae- of
g B?Hé(r: 0.42 1.5A. Tt is known as a Tomlin order after the decision
g]"llnder. in Da'skwood v Dashwood.”® Where more complicated terms
p TOl‘ﬂ]lI: there is no objection (for reasons of confidentiality) to the full
gTeecL?: : with the court, a Tomlin order will be desirable. This follows the
e 2 4 ler order just mentioned, but refers to a schedule setting out the
S Jltn:rlz full. Sample Document 9.9 is a precedent for a Tomlin order.
wfit:]Cmellld be an a;nnexed copy of any settlement agreement signed by the par-
) i der provides that all further proceedings in the action will be st‘ayed,
,the o 2 cﬂ' carrying into effect the terms set out in the order, and in the
o PUT'PS ls'mited purpose only, the parties will have liberty to apply to court.
| ) that tlo keep the terms of settlement confidential, the schedule should ‘be
’ " ‘Zalrlltial” and a request should be made to the court to keep the conﬁds_antla]
nﬁs:aled envelope in the court file. The court may also allow the par't1es to
j‘ of the settlement agreement and not file it on the court file to avoid any
CO

being inspected by third parties.'®

The means by which the proceedings can be brought to a close include the fol

* by entering judgment or an order by consent pursuant to RHC 0,47,

* by discontinuing the proceedings pursuant to RHC 0.2].
(a) Notices of Discontinuance and Consent Orders

In the vast majority of cases where a compromise solution to the Proceedings
reached, the consent order is the most appropriate method of terminatig
Jjudgment for one party is unlikely to suit the mood of reconciliation which t
ment should have brought about and serving a notice of discontinuance dovzng
bar the plaintiff from bringing fresh proceedings on the same cause of etion,

Although the possibility of fresh proceedings makes a notice of discontin an
attractive to a defendant than an appropriate consent order (see para.9.100), apl
may prefer a notice of discontinuance for that very reason. A notice of disc
may otherwise be appropriate if there are no outstanding 2t gations under th
ment which the parties might want to apply to the couit.to enforce. An ex
simple form of notice of discontinuance appears as Sample Document 9.7, If
a notice of discontinuance you must ensure that a separate settlement agreem
lates that the compromise is in full and final settlement of the dispute (if that re
the agreement). A plaintiff discontinuing an action without leave must pay the co
the action up to the date of discontinuance (0.62 1.10). Any waiver of such ¢
has to be embodied in a consent order. Any provisions for no order as to costs
be by way of a consent order.)

Tomlin order is used, it is nevertheless important 1-:0 inc?ude in the Ordil.: :;ie::
§ requiring payment to be made and the terms dealing with cos'ts, evexlll 1 e
e also included in the schedule. Those terms shou!d appear prior to the prov t
the action be stayed. If the terms are only included in tt-le schedule, the pa)];r]nen

provisions will not take effect as judgments and will not be enforceable as
or will they carry statutory interest as judgments.

of a consent order where the settlement terms are made part of the order of the
I, in appropriate situations, given as undertakn'}gs to the court) has ad:;antagets
of any failure by one party to comply with the terms of the setd.emenlz
ired party may seek to enforce the order by way of contempt procee ings o
ethods of enforcement. There is no need to commence sepa}rate proceedings in
force the settlement terms. However, breach of a term in thfe sc.hedule of a
order is not in itself a contempt of court enforceable by an a.pphcz}tlfm to.com—
fore there is any question of a contempt, you must first obFa;m an 1nJuI;c‘c-10r1. or
I specific performance under the “liberty to apply” provision or by bringing
© proceedings.

A consent order may provide not only for the discontinuance of proceedings ’7‘
for agreement on costs and other matters, Sample Document 9.10 is a precede
such an order.

A dismissal of the action by consent will operate as a bar to fresh proceedings @
same cause of action, provided it is clear that it results from a true compromisé-

A consent order staying the proceedings under RHC 0.42 r.5A will, in most cast
the best option. This may be a simple order providing for the amount (if al?y) i
be paid by one party to the other, providing for costs, and staying the action (su

D64 1IN 431,
dv Y [2010] EWHC 3176.
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