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is a written statement in the approved form by the trustee of the
1

rrectly sets out:
d part of the share

he tax-preferred amount.

If the trustee fails to satisfy the reporting requirements, trustee beneficiary Nop. 4
tax is imposed at the highest marginal rate plus Medicare levy in respect of ¢ g
part of the share of the net income. The reporting requirements are containeq Drip.
Pt Il Div 6D (ss 102UA to 102UV). 1

It is also provided that, where the trustee of the closely held trust becomeg
entitled to an amount that is reasonably attributable to the whole or a pElIr]t
share of the net income of the closely held trust, tax is imposed on the amq 3

highest marginal rate plus Medicare levy (s 102UM). See further below under t{
distributions”

: ta Ement”
ot which cO
; of the untaxe
at of the share of t

t also contain: : .
s ber of each trustee beneficiary who is resident at the end

atement
 and tax file DUTH
¢ of income, a1 .
¢ and address of i?é{l trustee benefi
.ﬂ .

e (Sdl?rzust can amend an incorrect TB statemept_ about 'cmlo_utr_ltszi tzf
E2 deﬁg Il}élstatement period where the following conditions are satisfied (s
tside

ciary who is not a resident at the end of

What trusts are affected?

The rules only apply to closely held trusts where a trustee beneficiary is Presently 3
to a share of a tax-preferred amount in the trust, or where a share of the net incom&
trust is included in the trustee beneficiary’s assessable income under ITAA3G s 97
share comprises or includes an untaxed part. A closely held trust is:

® a trust where an individual has, or up to 20 individuals have between them}
entitlements to at least a 75% share of the income or capital, or |

® a discretionary trust (s 10200Q).

An individual and their relatives are treated as being one individual. A trusteg
discretionary trust who holds a fixed entitlement to a share of the income or capjty
fixed trust is taken to hold that fixed entitlement as an individual. A trustee benefig,
a beneficiary of the trust in the capacity of trustee of another trust.

Certain trusts are excluded from the closely held trust measures. These are: (a) comy
superannuation funds, complying ADFs and PSTs: (b) deceased estates for 5 years afty
death; (c) fixed unit trusts wholly-owned by tax-exempt persons; and (d) listed unit
For income years before the 2019-20 income year the following trusts were alsg excly
from the closely held trust measures: (i) family trusts; (ii) trusts in relation to whj
interposed entity election has been made; and (iii) trusts whose income or capital ig
owned by family members and/or family trusts. The effect of amendments made in 29]
that, from 1 July 2019, categories (i), (ii) and (iii) ceased to be excluded from the opea i
of the closely held trust measures. The effect of these amendments was to extend ‘o
trusts, etc, the trustee beneficiary disclosure rules and the anti-avoidance rule it.at ap B o

to other closely held trusts that undertake circular trust distributions (set wnder “ istributions
distributions” below). discourage th

; i stee beneficiary non-disclo
What is the “untaxed part"? o

that part of the untaxed part if: : = '
Only “untaxed parts” of a share of the net income of a closelv held trust are subjeq P . e syl st fimac g a1 mlgiad
the trustee reporting rules. The “untaxed part” of a share of the'wet income of a clos share of tb}ig ?rfctolrrrllceo(r)ltl‘ea o e e |
held trust is so much of that share as does not fall in one of the following categoriss e assessa ke ~rap
5 the trustee of the closely held trust becomes presently

IES[)E( 0 h h hab]e to pﬂ& ta ers 9 Onably attllbutablf to thtt Wh()le or a paIt 01 t}le ulltaXEd pa![ Of HIE ShaIE, atl ld
Stee benef“:laly n()Il—dlS(lDSl.ll’E tax 1s IlOt Othf rwise payahle by tile tr llSteE Of thf

- he untaxed part (s 102UM). ;
® the share is reasonably attributable to the net income of a part of another trust est closely he%d. uiEE on. the 11.) of circular trust distributions was considered,
in respect of which the trustee of the other trust estate is assessed and liable toi cent decision where the general issue ian Trust & Ors (appeal heard).
tax under s 98(4) ' anced Holdings Pty Ltd as trustee for The Demian

e the share is represented by, or reasonably attributable to, an amount from which ent of tax etc e Bl hoistile S Bav ik
entity was required to withhold an amount under TAA Sch 1 Subdiv 12-H [regar tee has a trustee beneficiary non-disclosure tax liability, t El ringeonif i, i gt 7
situations where an Australian managed fund or custodian pays amounts to 1l thin 21 days of the due date for lodgment of the trust return [unde et Gl
resident trustees), or further time), If the tax is outstanding 60 days after the due da p )

payable (29-510). ) .

es of closely held trusts can sue trustee beneficiaries to recover thef:[r.u Steigsri:fggilsg

disclosure tax (and any GIC) paid by them where the trustee benet_lc;a?ff 4 conitions

¢ full distribution (s 102USA). A trustee may only take recovery actio

I€ satisfied: C

i trustee pays trustee beneficiary non-disclosure tax under s 102UK and any GI

made before the trustee beneficiary npn—disciosure tax'[‘}t;ecomes
ithin 4 years of any such tax becoming due and payable

believed on reasonable grounds that the statement was correct

action must be
d payable or w
tee must have
e igi t could not reasonably
that led 0 *he need to correct the original statement co

a fi
een forese>n LY the trustee.

ficiary neil-disclosure tax

i to pay “trustee beneficiary non-disclosure tax” at the top marginal
e is anie E

[ f the net income of a closely held trust is included in the assessable income
G .

ﬁstee beneficiary under s 97

hare comprises or includes an untaxed part

\QO C issioner has not exempted the trustee of the closely held trust from the
: Comm

requirements ;
nﬂgl T(i?) statement period, the trustee of the closely held trustldoes not give to
[ gmrr?issioner a correct TB statement about the share (s 102UK(1)).

isgui i i he final
i i f trusts to disguise the identity of t
B e et oy surge tax is also payable on the

° the share is reasonably attributable to a part of the net income of another trust es &
in respect of which the trustee of the other trust estate was liable to pay
beneficiary non-disclosure tax.

Lodgment of trustee beneficiary statements

The trustee of a closely held trust must generally provide a correct trustee beneficiary [
statement by the due date for lodgment of the trust’s tax return (s 102UH)

(6-275

16-275
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(2)  a gross entitlement (including the amount of the trustee beneficiary non-gj '
tax) has been distributed (ie the trustee has not withheld tax from the paymelf

(3)  the trustee failed to make a correct TB statement because the trustee bey E
refused or failed to give information to the trustee, or the trustee made ayp ing.
IB statement because the trustee was given incorrect information by the !
beneficiary and the trustee honestly believed on reasonable grounds th'
information was correct, and i

(4) the person refusing or failing to provide information, or providing
g A . Cop
information, was the trustee beneficiary. 1

If these conditions are satisfied, the trustee can sue for the recoverable amount fro
source of the incorrect information, ie the trustee beneficia /

Tax-preferred amounts

A tax-preferred amount is any income of the trust that is not included in assessable in
when calculating the trust’s net income, and any capital of the trust (s 102UI). 4 Al
by a trustee of a closely held trust to provide a TB statement in relation to the -n."‘
a tax-preferred amount constitutes an offence unless the trustee: (a) did not have »
information required to be included in the TB statement; (b) took reasonable steps tg i

information; and (c) gave whatever information was available to the Commissioner (s 1 I
[FTR §53-q

a unit trust within Div 6C there is a necessity
. };1 st‘ﬁg :%l(tz}slgr;:}?trilgﬁptt)fo £units” within the functiqn_al, and dn;scriptive,
: Cst This includes a focus upon one of the core indicia of a unit, namely
a ‘.m]t trsu}( in any of the income or property of the estate (ElecNet).
2 mte{‘epublic unit trust” for the purposes of these provisions where (s 102P):
srust is @

i i tion on a stock exchange
units are listed for quota
4 t:lh: units were offered to the public (but not where the offer was merely to
efpublic status under Div 6C)
d by 50 or more persons, or

ity (ie in broad terms an entity whose ordinary and statutory
tax_e}fempirgggt{m(llgs a beneficial interest in 20% or more of jthe property or
B - iﬁe trust, or during the income year concerned was paid 20% or more
come of s paid,by the trust to unitholders, or an arrangement exists whereby
- montE_y could have been given such a holding during the year or could have
E alrlltei*ﬁei(tiy to 20% or more of any moneys paid to unitholders during the year
en €

oncerned.
A trust that w

er is €nco”
ing wh

A units are hel

ould otherwise be a public unit trust under (1), (2) or (3) above 1? r{o{

blic unit wrust if 20 or fewer persons hold 75% or more of the bene icia
- |y roperty or income of the trust, unless the Commissioner rules oth.erw1se.
£ th}fl'p u?it *rust if 20 or fewer persons during the income year were paid 75%
. li fpaid by the trust to unitholders, or an arrangement exists whereby
ot moi%hav&been entitled to 75% or more of any moneys paid to unitholders

16-277 TFN withholding rules
The TFN withholding arrangements now extend to closely held trusts and certain othery

sons (O S : it i intended to implement
The trusts affected by this extension are trusts that are closely held trusts as defineg he yea: (unless the Commissioner considers that it is not in p
102UC (§6-275), family trusts, trusts in relation to which an interposed entity electigy agezaent).

been made and certain fixed trusts which fall within a family group under the family
provisions.

Withholding is potentially required where there is a distribution of ordinary or stafy
income to, or a present entitlement to ordinary or statutory income arises to, a beneﬁ
who is an Australian resident, is not exempt from tax and is not under a legal dizanid

and the beneficiary has not quoted their TEN to the trustee. There are rules which uyeg
where the circumstances requiring withholding overlap and distributions out ¢ come
or a present entitlement that arose in, the 2009-10 or an earlier income year are excluf

No withholding is required where the trustee is required to make a correct TB statem
under the rules explained at €6-275 or if family trust distributioni tax is payable
connection with the distribution or present entitlement.

For further discussion of these TEN withholding rules, see 26-200.

\ ini i i ic unit trust, a beneficiary
, determining whether a unit trust is a pubhc‘ unit s i
%‘ %?goizedgzmed to holdgany units held by the trust of which they are a beneﬁmarg
k erson and their relatives or nominees are regarded_ as one. For the 2016-17 a;}
ome years this provision does not apply where units are held by the trustee of a
superannuation fund. e o
s g, s : ; 3 :
Federal Court decision in which the operation of Div 6C was considerec
ii?}gﬂhe Michael Hayes Family Trust. Note that the ultimate conclusion in this
d now be different because the facts involved an arrangement that relied on the
complying superannuation fund. | Penal
i i i i trols or is able
it trust is a “trading trust” if it carries on a trading business or con
directly or indi%ectly, a trading business carried on by anot}}er person (s IOZfN].
trust is not a trading trust if it is an interposed trust in relation to a sche_me2 Zr
nising the affairs of stapled entities in terms of the CGT roll-over under Subdiv 124-
2-440) (s 102NA). o '
ing business” is any business that does not consist wholly of eh_glb'le investment
less” (s 102M). Eligible investment business means any of the following:

Jinvestment in land for rental, including investing in fixtures and certain moveg_ble
property. There is also a 25% safe harbour allowance for non-rental non-trading
Jincome from investments in land =
Jinvestment or trading in loans (secured or unsecured), securities, shares, units in a
- unit trust, futures contracts, forward contracts, currency swap contracts, interest rz_l}e
- Swap contracts, forward exchange rate contracts, forward interest rate cont'ract‘s, 111 e

insurance contracts, or rights or options in respect of any of these, or any similar
financial instruments, or '

! _investing or trading in financial instruments arising upder ﬁna_nc1a1 arrangekrlr_lenti
 (other than certain leasing or property arrangements, interests in a partners ut)_ 0n
 frust estate, general insurance policies, guarantees and indemnities, superannuatio
and pension rights, and retirement village arrangements) (s 102MA).

 WMUstee of a unit trust is not treated as carrying on a trading business if not more than
*0f the gross revenue of the unit trust is not from eligible investment business and that

Public Trading Trusts

16-310 Public trading trusts taxed as companies

Certain public unit trusts, called “public trading trusts”, are treated as if they are compa
for tax purposes (Pt Il Div 6C: ss 102M to 102T). The trust is taxed at the company ra!
tax (13-055) and distributions to equity holders (16-330) are assessable on the same bi
as dividends. However, the trust loss measures (96-262) apply to public trading trusts
in certain circumstances, a public trading trust must work out its net income in a spet
way (6-262, §6-265). The simplified imputation system applies to public trading
(4-400). Public trading trusts that elect to be taxed like companies may head consolidi
groups (48-000). The accruals measures in Div 6AAA (96-075) do not apply in relation:
arm’s length transfers to non-resident public unit trusts (s 102AAT(1)).

[FTR q52- %8
16-320 What is a public trading trust?

A “public trading trust” is a public unit trust that is also a trading trust, and that is eif€

a resident in the income year concerned or was a public trading trust in a previous in®®
year (s 102R).

(6-277

(6-320

e
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For example, the head company may be entitled to deductions in relation to a subs; i -
pre-joining expenditure on borrowing expenses, gifts (where the deduction is Spreag !
multiple periods), water facilities (ID 2007/37), power or telephone connection Costg "__
costs allocated to a project pool. The head company may also be entitled to bad’
deductions where accounts and loans receivable of the joining entity become uncollecy,
(ITAA97 s 716-400; ID 2004/3). The head company may also need to include HSSQSSE

income due to events that took place before an entity joined the group. For example 4!

» ()

to a prepayment received by a subsidiary or the recoupment of expenditure made
subsidiary before it joined the group.

The entry history rule preserves the pre-CGT status of assets brought into the
to the rules concerning a change in majority underlying interests (§12-870).

If a finance subsidiary had entered into borrowings to finance its

Oy

group, sypy,

taken to have done the same under the entry history rule (ID 2010/100).

The Explanatory Memorandum to the New Business Tax System (Consolidation) Bill (y
1) 2002 confirms that private binding rulings (24-560) issued to the entity before 4
Jjoining time will apply to the head company insofar as the relevant facts have not ¢
either by reason of consolidation or otherwise.

History that is not related to working out the head company’s income tax liability or o
is not inherited. Examples include franking credits (8-300) and foreign income tax offyy
(§8-600), for which there are separate rules. '

For the purposes of the business continuity test in the loss recoupment rules, the entry histg
rule does not operate when an entity joins a group. This means that a head company
business will not include the business of a joining entity before it became a member of
group when determining if the head company satisfies the business continuity test (ITAAg
s 165-212E). i

The entry history rule is also effectively overridden by excluding a subsidiary membg
pre-joining income tax liability when calculating the head company’s available income
liability for purposes of the temporary loss carry back rules (ITAA97 s 160-30(2)).

The entry history rule is affected by the cost setting rules for assets brought into tie Loy

N

(98-200) and the rules for transferring and utilising losses (8-100). This is
operation of the core rules is subject to any contrary
another part of the income tax law (ITAA97 s 701-85).

Exit history rule
When a subsidiary member leaves a consolidated group, taking wi<a 1-any asset, liabil

or business, the entity inherits the tax history associated with that asset, liability o
business (ITAA97 s 701-40). This “exit history rule” applies for the purposes of work

out the leaving entity’s income tax liability or loss for any period after it leaves

group (ie for “entity core purposes”). The history in relation to a business might, fi
example, extend to whether the business qualifies for tax treatment that applies
specific types of business such as primary production or exploration or prospecting {

minerals.

The exit history rule is also relevant to pre-CGT assets and private binding rulings (&
above). It also operates to fix the holding time for a depreciating asset that a leaving entl

takes with it to determine if an asset is a second-hand asset under the temporary
expensing rules (Draft LCR 2021/D1; §17-430). ‘

As in the case of the entry history rule, the exit history rule is affected by contr

provisions, such as the cost setting rules for assets taken from the group and the rules

result in losses and foreign income tax offsets remaining in the group (ITAA97 ss 701-8%

707-410; 717-10).
Treatment for irrevocable entity-wide elections
When an entity joins a consolidated group either at its formation time or a later daté

will not always be appropriate for the head entity to be bound by irrevocable el_ﬂcﬂ
(“choices”) that the joining entity has made. Similarly, it will not always be appropriafe

(8-020

group companies jy "
ordinary course of its business prior to consolidation of the group, the head compayy

hangy

vecaase fl
provisions in ITAA97- Pt 3-90
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to be bound by irrevocable choices made by the heaq entity. Ac_cordingly,
may apply to override the entry history rule and exit history rule in relation

e (ITAA97 Subdiv 715-J; 715-K; ITTPA Subdiv 715-J; 715-K). There are 3 lists

‘h"'efcsh with a distinct method of treatment.

€5,

jces treatment
are eligible for resettable choices tr_eqtment. _Thjs ‘treatment allow‘s the head
to decide whether or not to reset a joining entity’s irrevocable ch01ges at the
lidation time according to the head company’s preferences. It' will not be
l:OHSO]‘er choices made by the joining entity. Such choices are effective from the
4 o lﬁme or joining time (ITAA97 s 715-660). A similar decision is available to
atlor;ity at the leaving time (ITAA97 s 715-700). The head company (or leaving
g%;errlally has 90 days after the joining time (or leaving time) in which to make its

ice. . g :
of choices that are subject to resettable choices treatment comprises choices

der: '
rovision of ITAA36 Pt X — attribution of income in respect of controlled foreign
R Ompaﬂjes
provision o_f
issions uni* '
e 1 in th= iable in ITAA97 s 960-60(1) — choosing to use a functional currency
8-600)
\ 407 55 230-210, 230-255, 230-315 and 230-395 — choice about the treatment of
= . and losses from Div 230 financial arrangements

my other matter prescribed by regulations.

entity

ple cho
hoices

ITAA27 Subdiv 420-D — choosing a valuation method for a registered

resettable choices to overcome inconsistencies

d treatment category permits the head company or leaving entity‘tq r_eset chqi_ces
here there would otherwise be inconsistency of treatment among joining entities,
en a joining entity and the group, or between the head company’s choice status and
ice status that a leaving entity had before joining the group (ITAA97 s 715-665;
). The head company (or leaving entity) generally has 90 days after the. joining
(or leaving time) in which to make its new choice. This treatment is applicable to

ble choices made in respect of:

ITAA36 s 148 — reinsurance with foreign residents. However, the reset applies only
to new reinsurance contracts entered into with foreign residents at or after the
onsolidation/joining time (or leaving time)

A97 ss 230-210, 230-255, 230-315 and 230-395 — choice about the treatment of
ains and losses from Div 230 financial arrangements

ITAAS97 s 775-80 — forex realisation gains and losses

any other matter prescribed by regulations.

>

€s with ongoing effect

hird treatment category ensures that a choice that affects certain assets,_ liapi}ities
nsactions will continue to have ongoing effect when the relevant entity joins a
Midated group (ITAA97 s 715-670). Consistent with this approach, a leaving entity
ly inherit the choice status of the head company under the exit history rule.
dtment applies to a choice made under ITAA97 s 775-150 to disregard certain fqre_x
On gains and losses. However, a s 775-150 election made by an entity whep it is
a subsidiary member of a consolidated group is not taken to be a valid election by
( company of the consolidated group (ID 2006/201).

€bts and swap losses

4l bad debt rules ensure that an entity can deduct a bad debt that for a period has
OWed to a member of a consolidated group, and for another period has been owed

(8-020
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(b) the value of the available fraction for the bundle changes during the period. The S
circumstance may occur where another loss bundle is transferred to the head compgp,
there has been a capital injection or a non-arm’s length transaction (see table abaoy, %

€),
Available fraction where head company joins a new group

Where the head company of a consolidated group (the “old group”) becomes a Subsig;,
member of another group (the “bigger group”) and transfers losses to the bigger r;

the ex-head company’s modified market value or market value is worked out as if ol

subsidiary member of the old group were part of the ex-head company (ITAA97 s 707
Losses of an insolvent joining entity

If an entity’s liabilities exceed its assets at the joining time (ie it is insolvent), Iy
transferred to the head company will have a nil available fraction. In absence of transitj,

~33

concessions, such losses cannot be utilised. However, such losses can be utilised in 4

following situations under ITAA97 s 707-415:

® where the losses are wholly or partly attributable to a debt owed by the Jjoining ey,
to a party outside the group and the debt is forgiven after the joining entity jo
the consolidated group. The losses can reduce the total net forgiven amount gf
debt under the commercial debt forgiveness rules (ITAA97 Div 245) up to the g1
forgiven amount of the debt (ITAA97 s 245-75) (§16-910)

® where the losses are a result of a debt terminated after the joining entity joins
group subjecting the head company to the limited recourse debt rules (ITAA97
243). The losses can be used to reduce a capital allowance under the limited recq
debt rules (ITAA97 s 243-35(1); §23-260)

° the losses can be used to reduce the head company’s CGT event L5 capital gain w,

a joining entity subsequently leaves the group if the entity’s liabilities are the g

as they were on joining.
{FITR 542-920 - {542-94

Assets
{8-200 Accounting for assets brought into a consolidated group

Under the single entity rule (§8-010), all of the assets of a consolidated group <re treaf

as being owned by a single entity, being the head company. Intra-gioup assets
liabilities (such as membership interests in subsidiaries) are ignored. Wh=n_an entity joi

a consolidated group, it is therefore necessary to set the head compaay’s tax cost for

assets brought into the group by the joining entity, and to eliminate the tax cost of
membership interests that the head entity holds in the joining entity. A detailed set of
known as the “tax cost setting rules” are provided for this purpose.

The tax cost setting rules are set out in 5 subdivisions of ITAA97 Div 705, as follows:

@ basic case: a single entity joining an existing consolidated group (ITAA97 Sub
705-A: 8-210)

® case of group formation (ITAA97 Subdiv 705-B: §8-220)

° case where a consolidated group is acquired by another (ITAA97 Subdiv 705
98-230)

® case where multiple entities linked by membership interests join a consolidated gro
(ITAA97 Subdiv 705-D: {8-240)

] adjustments for errors (ITAA97 Subdiv 705-E: {8-250).

18-210 Where single entity joins existing consolidated group

When an entity joins an existing consolidated group, the tax cost of each asset brou
into the group is set at the asset’s “tax cost setting amount” (ITAA97 s 701-10). The relev
tax cost setting amounts are worked out by allocating the consolidated group’s “allocd
cost amount” (ACA) for the joining entity to the joining entity’s assets. The ACA is broa

{8-200

[FITR §541-200 - 541-20"
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: cost of equity in the joining entity and its liabilities. De_-pen_dintc_‘\-r on
gtative gf ﬁlseoﬂginal tax cost may either be retained or changed by resetting it to
of ass€b

mount.
; or lower amou
higher

; setting amount
E L { setting amount is used by the head company when applying relevant
- COs'nr_-ome tax law depending on the type of asset. Under ITAA97 s 701-55,
& Of. t-he . deal with the use of the tax cost sefting amount of depreciating assets,
' IOWSIOn'Sstered emissions units (§19-130), qualifying securities, assets taxed under
- T?‘?k’ reglssets which are TTAA97 Div 230 financial arrangements (§23-030), work-
' SKE‘I/]VS[,P% amount assets (§8-580) and consumable stores. For example:
€55

decline in value of a depreciating asset, _the head company is taken
acquired a joining entity’s asset at the joining time and for a cost ¢qual to
e t setting amount (ITAA97 s 701-55(2)). For example, the joining time will
E C(;Svant holding time to determine if timing conditions for the head company
)the o etemporary full expensing are satisfied, although there are limitations to
o accesiax cost setting amount of reset cost base assets (see below). The deemed
' t'hftion also treats a joining entity’s asset as a second-hand asset gf the head
: /ulsn making. the asset ineligible for temporary full expensing if the head
_mpgn?,s aggmgqtcd turnover is $50 million or more (Draft LCR 2021/D1)
."dii:g stock of a joining entity is treated as the head company’s_trading stqck on
pand at the start of the relevant income year whose deemed value is equal to its tax
ost seti.ng amount (ITAA97 s 701-55(3)) ‘
fi (CT provisions apply such that the asset’s cost base or reduced cost base is its tax
0 setting amount (ITAA97 s 701-55(5))
Y the purposes of applying ITAAS7 Div 230, a head company is deemed to have

o work out the

3 'Lfluired a Div 230 financial arrangement at the joining time for a payment equal

‘Q

o the asset’s tax cost setting amount if the accruals, rlealisation or hedging methods
pply. If the fair value, financial reports or retraps_ia_tmn plethods apply, the cost of
e asset is its “Div 230 starting value” at the joining time (ITAA97 s _701—55[5A)
nd (5B)). Any excess of the Div 230 starting value over the tax cost setting amount
included in the head company’s assessable income and a shortfall is allowed as

deduction, over 4 years (ITAA97 s 701-61). Any prior history for thg financial

angement or inherited transitional balancing adjustment amounts are disregarded
for purposes of applying ITAA97 Div 230 (ID 2012/41; ID 2012/42)

or the purposes of applying ITAA97 s 25-95, the head company is trf:a_tqi as ha\{in‘g
paid a WIP amount equal to the tax cost setting amount of the joining entity’s
NTP amount asset (ITAA97 s 701-55(5C)) as it generally applies to entities joining a
consolidated group after 30 March 2011. ITAA97 s 25-95 applies to determine if the
amount is then deductible

E)When an entity joins a consolidated group holding an asset that is consumable stores,

for the purposes of a ITAA97 s 8-1 deduction, the head company is tak‘en to have
incurred an outgoing to acquire the asset at the joining time equal to its tax cost
setting amount (ITAA97 s 701-55(5D)).

1ssets are dealt with by the “residual tax cost setting rule” (ITAA97 s 701~'55'[6]} which
§ the asset's tax cost setting amount to be used when applying other provisions of the
€ tax law. Under this rule, the head company is taken to have incurred expenditure to
It a joining entity’s assets equal to their tax cost setting amount at the joining time.
ly, for entities joining a consolidated group after 30 March 2011, the head company

0 taken to have acquired these assets of the joining entity as part of acquiring the
18 entity's business as a going concern. This means that the revenue or capital nature

asset depends on the asset’s character in the hands of the head company an_d not the
entity, making the entry history rules irrelevant for the purpose of determining the

ment of these assets (ITAA97 s 701-56). The assets will therefore generally be taken to
i Capital account and their tax costs only recognised when a CGT event happens and

ediate revenue deductions are available. Certain capital expenditure is excluded

18-210
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Incidental costs

Incidental costs incurred by a head company in acquiring or disposing shares in a subsigj.
member are not deductible under ITAA97 s 40-880(2) by virtue of ITAA97 s 40—880[5][1 o
they are incurred when the subsidiary is not part of the consolidated group (ID 20114 ﬂ'
2011/10). A deduction is not prevented by ITAA97 s 40-880(5)(f) if the head company in! ]
the incidental costs when the subsidiary is part of the consolidated group (TD 20107y,
2011/9). The incidental costs are described in s 110-35(2) and include legal and accoun'.
fees but not remuneration to a member of the group. !

take effect on the first day of the trust’s income year (ITAA97 s 713-

§). Once 2 trust chooses to head a consolidated group, it continues to be
lzl?lpﬁ;ny even if the group it heads deconsolidates or it fails the definitional
co 2

O0P PTT (ITAA7 Subdiv 713-C).

must

TAA97 Subdiv 713-E) apply where a partner or partnership joins a
group (48-210), or a partnership leaves a consolidated group (]8-400).
ance companies

FITR {544-900 - §544._q, A
[FITR § 154495, " ia1 rules for life insurance companies, see §3-527.

rance companies
sy 713-M sets out special rules for a general insurance company becoming or
- g subsidiary member of a consolidated group.
) D

Special Consolidation Rules

9¥8-500 Interposing a shelf head company

Special provisions enable a shelf company to be interposed between the head company
a consolidated group (the “original company”) and its shareholders without disbandjug 4
consolidated group (ITAA97 s 615-30(2); 703-70). For this to happen, the interpositigy ,
the new company must be achieved through an exchange of shares in accordance with g,
conditions set out in ITAA97 Div 615 (§12-370). 1

If, immediately after the completion time (for Div 615 purposes), the interposed compay,
is the head company of a consolidatable group consisting only of itself and the mempg
of the consolidated group immediately before the completion time, then the interpog
company must choose for the consolidated group to continue in existence. The choice py
be made within 28 days after the completion time, or such further time as the Commissioyg
allows (ITAA97 s 615-30(3)). '

The effects of the choice on the consolidated group are set out in ITAA97 ss 703-65 to 703
80. Broadly, the interposed company is taken to have become the head company and
original company is taken to have become a subsidiary member of the group. However,
rules that apply when a subsidiary member joins a consolidated group do not apply whe \Q
the original company becomes a subsidiary member, subject to any specific exception; Q

703-70(3)). The interposed company is treated as substituted for the original companv a4 ¥
times before the completion time, and is taken to be the head company of the conzaiidag
group for the income year that ends after the completion time. The group will niot fail th
continuity of ownership test for recoupment of company losses (§3-105) mereisr because
the interposition of the new head company (ID 2007/106; ID 2007/107).

There is compulsory deferral of capital gains or capital losses on disposal, cancellatior
or redemption of shares in the original company until the replacement shares of th
interposed company are disposed of. Where some of the original shares were trading stod
or revenue assets of the shareholder, (broadly) the cost of the shares is included in the
shareholder’s assessable income, and a like amount is taken to have been paid for the
relevant replacement shares (ITAA97 s 615-50; 615-55). !

[FITR 9545-700 - {546-440]

Miscellaneous special consolidation rules

s special rules, including provisions for spreading assessable income,
d fully-deducible capital expenditure over more than one membership or

ip period, wre set out in ITAA97 Div 716.

. income S[re;d OVer 2 or more income years
apu'y where the tax law requires an entity to recognise an amount of
neoie 0 ver 2 or more years, and the entity is a member of a consolidated group
i+ uct ull of one of those years. In that case, that part of the amount that was to be
assessable income in the relevant year will be split between the entity and the
0 ny of the consolidated group. The proportion attributable to the head company
0 by dividing: (a) the number of days when the entity was a member of the
e in both the income year and the spreading period by (b) the total number
t are in both the income year and the spreading period (ITAA97 s 716-15). The
oportion will of course be attributable to the entity’s non-membership period
ocated to the entity itself.

mple 1

0 sells a 5-year gym membership on 1 March 2021 for $3,000 (ie $50 per month). On 1 June
Fit joins a consolidated group.

3,000, $200 (4 months) is assessable in 2020-21. The spreading period is 1 March 2021 to
ary 2026, and the period falling within both the spreading period and the income year (ie 1
021 to 30 June 2021) consists of 122 days. Of those 122 days, Get Fit was a member of the
olidated group for 30 days and a non-member for 92 days.

ill include $150.82 (ie $200 x 92/122) in its assessable income, and the head company will
the remaining $49.18 (ie $200 x 30/122) in its assessable income for 2020-21.

NS spread over 2 or more income years

ocation mechanism operates where an amount incurred by an entity is
er 2 or more income years and the entity is a member of a consolidated group
of a relevant income year (ITAA97 s 716-25).

mple 2

uing from Example 1, Get Fit Co had incurred $5,000 of borrowing expenses on 1 August
€ expenses were deductible over 5 years (the spreading period), with $1,000 deductible in

[FITR {540-678
¥8-550 Consolidation and particular kinds of entities '
ITAA97 Div 713 contains rules for particular kinds of entities.
Discretionary trusts

There are special rules for working out the allocable cost amount (ACA) of a discretiondl
trust that joins a consolidated group (ITAA97 Subdiv 713-A). Where a membership intel®
in a trust is neither a unit nor an interest in the trust, has no cost base and only began t
be owned because something was settled on the trust, the ACA will be increased to prope
reflect the settled capital that would have been distributed tax free to the group if the i
had ended when it joined the group (ITAA97 s 713-20 to 713-50).

Unit trusts ' depreciation

Certain public trading trusts (PTTs) that elect to be taxed like companies are able t0 h? 5101 does not apply to deductions for the decline in value of a _depreciaﬁr}g 3'55'3’[-
consolidated groups. Such a trust has the benefit of income it receives; it does not rece™ O the exclusion is that the tax value of assets is reset at the time an entity joins
the income as a trustee but as the head of a consolidated group (Intoll Management). T ted group, so that the basis of the deductions changes. Furthermore, the existing

ays of the spreading period fall within 2020-21, and Get Fit is a member of the consolidated
T 30 of those days, the head company will deduct $82.19 (ie $1,000 x 30/365) and Get Fit
educt $917.81 (ie $1,000 x 335/365) for 2020-21.

(8-500 18-580



. 315
314 Australian Master Tax g G ® Timing of Deductions

ccoUNTIN
direction, retained by the company as an advance are constructively received Whep ¢
Cheques are generally regarded as payment when received and not when presenteq |
A share in uncollected book debts sold as part of a retiring partner's interest in a Party,
(that lodges returns on a cash basis) is capitalised on sale of the interest and g Ss
the retiring partner. The purchaser is not assessed on subsequent collections of those 4
(15-060). o
An amount is not taken to be dealt with on a taxpayer’s behalf (and therefore cg
received) when a debtor refrains from making a payment otherwise due to a
the request of a creditor (Brent). It is so dealt with once the amount is paid to
on the taxpayer’s behalf (Blank).

See TR 93/6 (]10-470) for the Commissioner’s views on interest offset arrangeme
discussion on the transfer of rights to receive income, see 930-900.

[FITR §18-200, §28-000; FTR 6.

- : i d until a
also TR 2018/7 from para 30). Dividends credited to a shareholder and, at the Shareho] ‘ r accruals taxpayer pays for supplies that will not be fully used u
(i

taxpayer is generally entitled to a deduction in the year of payment, ie the
e the ta

3 nditure is incurred. -
ich the eXp; or payment made creates an asset having a useful life that extenﬁs
| o the end of the income year in which it is paid or incurred, the

o bEY_oud ay be capital in nature and either not deductible at all or _on_ly parﬂ}{
- i I}gpayment is made or a liability is incurred for a depreciating asse

in ﬂllaet)gj;ditu re, a depreciation deduction (§17-005) or special write-off may
apita §

-000, 19-000, §20-000). |
- : i i h hase order is
) is allowed a deduction at the time the purc

GnthtS‘ablTef1 gr? IL[1}}1[Ee Eéit of any goods returned under the terms of the contract

g cash O

nStrUCti
taX ay
ki Cred tional ¢
nts, nbut is assess
s. oy
| - d fees. See Case 5/98; TR 92/5; §16-045 (deductions for prepayments spread
ward 1ees
. i ligible service period under
ise/renewal fees. Deductible over the eligi un
o fotr;;%rﬁggﬁ/s in ITAA36 Subdiv H of Div 3 (§16-045; Inglewood & Districts
en

ity Enterprises Limited).

nts for cervices provided over long 1.‘ermr.f fﬁaecial ‘ru.les jiff:gvi tchei (t%rilé{lg4 ;))f
x iture incurred in advance of the provision : 4

S also be deferred or denied altogether

¢ ise allowable expenses may als :

s ;r;;‘s—:g:nlfave been incurred under certain types of tax avoidance schemes

e 1 k. +

19-090 Prepaid or estimated income

Where advance amounts are received for a specific number of discrete services (eg dap.
sport lessons) and such payments are brought to account as income in the t .
accounts only when earned, they are treated as unearned income not assessable fol.-
purposes until they are earned (Arthur Murray). 4

This rule has been applied to prepaid magazine subscriptions (Country Magazing) 4
to an advance payment for a fixed-term maintenance and service contract (Case
The Commissioner applies the same principle to: (a) advance deposits for goods t
manufactured and delivered later at the buyer’s request; (b) goods acquired under gy ; : ; uirin
OT Py contracts, eg in the natural resource industry (TR 96/5); and (c) other cases yhy nts for trading stock. ITAA97 s 70-15 prevents expenditure mciirrvsﬁigl 1;2 <6 CE
services are to be rendered over a fixed period of time (eg television servicing contrag| 0 stock from being claimed as a deduction until the income year

To be able to apply the Arthur Murray principle it is necessary that the taxpayer’s fip nd (49-170, §16-040).

i i der an arrangement that
} ts. Where trading stock is purchased under ATTal nent the
e e f?)ikadpr)sri)omugt payment discount (eg 5% discount on mvmfce pn;e 1£ Iggid tl‘;?til;ﬁlri
. ion i ble to the purchaser at the time of purchas
R e i allOWa d, then the difference between the
i i t is subsequently accepted, 1 .
e ice i ble at the time of payment. The High
- pri ce is assessable a
» price and the discounted pri : T
ision i i hat only the discounted price
sion in Ballarat Brewing suggests t } SCO1 o e e
i f the discount is virtually certain.
d at the time of purchase where receipt o ] 4 sk
i i 16-040. Where the discount is taken up
ity of trading stock generally, see . e e e o
y ch as cash discounts, trade dlscqunts and q ; 5
P(;li;(égi\ls;rle£e§iupﬁce is deductible (TR 96/20). This trFaFment of tradmg9 {sﬁ‘;i(;l]g discount
lies where the discount is dealt with at the buyer’s instruction (TD s

for disbursements. A deduction is generally allowable to a solicitor for d;lsburserlflgfti:
half of a client at the time the amount is incurred, whether or when the amo

ered from the client is not relevant (TR 97/6).
[FTR 47-500 — §47-550; FITR §114-410]

is made at the close of the income year to exclude unearned income from the Dr0iit
loss account.

Once an up-front payment is brought to account as assessable incoiae under g
apportionment method using the Arthur Murray principle, a differen; apportionmey
method cannot later be adopted in relation to that payment (Commerciai. Union).

The Commissioner does not accept that Arthur Murray is authotiy-{or the propositio
that where a vehicle is sold subject to a warranty (whether a sale 0y a manufacturer
distributor to a dealer, or a sale of a new or used car by a dealer to a retail custome],
portion of the sale price relates to the warranty and is not derived at the time of the sal

Income received but never earned, as such, cannot escape tax altogether. Adjustments a {
made so that receipts are treated as income after a reasonable time has passed and there )
no longer any likelihood that the taxpayer will be called upon to earn the income.

See §18-030 for the derivation of income by primary producers under pool contracts.
Schemes under which income is deferred to a later year are specifically countered (16-110k
[FITR §18-200, §27-00€

Prepayment and tax deferral schemes

Provisions apply to counter schemes involving thc': prepayment of cltzrtaén de}cll;lrcetl‘tbég
S, such as interest, rent and expenditure in acquiring trading stock, etc, IX\tf kil
(or associate) receives a compensatory benefit in return for the prepaylﬁl?eh : a)?ation
ms also apply to counter schemes between associated parties unc'ler4 \SN 26-110]
dmount passing between the parties is deferred to a later year {1[16—080,11E i 2.1 ’

imi - r FIR §46-801 - {47-
Timing of Deductions [FIR §

19-100 Prepaid expenses, deferred charges and other timing considerations

The main issues governing when a deduction is allowable are the time when expendifuf

is incurred and the period to which it is properly referable (ITAA97 s 8-1: §16-040) (Col
Myer Finance), '

20 Deductions for provisions for estimated expenses ' s

Ng provisions or reserves established for anticipated future outg(ntrlllges s;g nii
Ing, legal expenses, doubtful debts are not allowable deductions asb dgductible
Although provisions established in respect of incurred expenses may be ;

19-090
R e e e T T ..

19-120
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The amount of the deduction for the employer is an amount equal to the diseq, - in s 995-1, a “business énC!UdeS .ang iI:lmfce:;}i%ﬁ’ g;a%hzﬁec ?Pgnng};
ESS interest which the employee would not have to include in their assessabi B cascs, it is obvious whether a _us;nessblffdig gto e wy iy
(by operation of the upfront exemption but disregarding the income test): 5 ¢ B\ where the relevant activily 15 subsiciary t' P r vigorously pursues
deduction of $1,000 is available (s 83A-205(2), (3)). . Hity, eg where the person engages in S*ﬁ‘zttﬁfr“;% i is%eing e o
Where 2 or more employers jointly provide the ESS interest, the dedy A5l BetermInhg

apportioned between them on a reasonable basis (s 83A-205(4)).

Arrangements

CﬁO]l‘ most 1mp0rtant

i i i indication that a
ct that a profit is being made is a strong in !
A thiaﬁiied on. However, the lack of profit does not necessarily mean

is no business. o ' . )
pigger the operations, the more likely it is that there is a business being
1

An employer may provide an amount of money or property to another entin
an indirect arrangement (eg an employee share trust) for the purpose of Provi
interests to its employees under an employee share scheme. In these cases, the r
for the employer is delayed until such time as the employee acquires an ESS i

: g i iod of time,
83A-210). (he activities involve a substantial and regular effort over a peri

i i i i it is possible to carry on a
: ly to constitute a business. However, it Is [ e .
O;E Ellft&ztﬁi(me sideline to t_he taxpafyezs main :'igt‘Itthesft Slfmlrlr;lﬂiyc’ 03;1 zlé_tgelg

P " ount to the carrying on of a business if it results fro .
i 09? Is-ce"aneous = i 2 ?aﬁ a?t} it is connected in some way with the taxpayer’s normal business
Indeterminate rights A

i ) . ) Apart from this, however, the mere realisation of capital assets would not
In some cases, it is unclear at the time of acquisition whether a right to a benefit constitute e business.
in the receipt of an ESS interest, or it may be that the exact number of ESS interey ' ds - 1f detailed business records are kept, this is a strong pointer to
received is unknown. If and when it becomes clear that a right to the benefit wij| MR business. The lack of records is a common weakness in cases
the receipt of a definite ESS interest or a definite number of ESS interests, the Tight Ce S Jons seeking to obtain deductions for losses incurred from their
treated as an ESS interest from the time that the original right was acquired (s 8 N 5075

; Tk : ! winess activities.

Davies and ATO Decision Impact Statement). For the circumstances when gz con v s cteed do v Bl
right, which is subject to the satisfaction of a condition, becomes a right to 4 list of the factors involved is give .
beneficial interest in a share, see TD 2016/17. '

For the purposes of taxing a benefit which becomes an ESS interest, the Commisg
the power to amend an assessment at anytime (ITAA36 s 170(10AA)).

Ceasing employment

[FITR §131-100 - g

E.Pnsitive factors ‘
' be a business if .. Less likely to be a business if ...

Q’@ yperations Small scale operations

Negative factors

One person operation
For the purposes of Div 83A, an employee is considered to have ceased employ-mé\ X

i t acts/transactions
he/she is no longer employed either by his/her employer, a holding company ¢ o sactions Enfredquind S n,fl S
of their employer, or a subsidiary of a holding company (s 83A-330). view to profit oniud ; t 1 1
Entities treated like companies ! g}?n;tp i:nlna e
. : o
Division 83A purports to apply to interests in corporate limited partaerships and ong period

trading trusts acquired in the same way as it applies to shares and rights in compa uously and systematically | Spasmodic

i : i At home
Dividend:xquivalent paypients ' P;‘;S dealt with Involves items not ordinarily dealt with
A dividend equivalent payment is assessable to an employee as remuneration (and th i

commercially
ordinary income) when the employee receives such a payment for, or in respect of; e T ke et o Sl
they provide as an employee, or similarly, where the payment has a sufficient con B€ of specialised knowledge ILn:t(l) ves li ﬁ; e invegstment
with their employment (TD 2017/26). TD 2017/26 explains when a dividend equ capital investment ittle or no cap

payment is for services provided as an employee and sets out the Commissioner’s i rds kept Records not kept, or inadequate
administrative approach. It applies to employee share scheme interests granted on ‘ Part-time
1 January 2018. h done No market research

[FITR §131-140, {18

other commercial activities No other commercial activities

Business Income iness organisation, business | Conducted personally/privately

410-105 Carrying on a business

The question whether “a business is being carried on” is fundamental to deter
whether the earnings or proceeds of a business are to be included in assessable!
and, conversely, whether deductions are allowable for all revenue expenses incurt®
course of deriving that income ({16-015).

Whether or not a taxpayer's activities amount to carrying on a business is “a
fact and degree” and is ultimately determined by a weighing up of the taxpayer's il¢
facts and circumstances.

No advertising
Inactive or preliminary

ioner’s views, see TR 2019/1 (when a company carries on a business for
the definition of a “small business entity”: §7-050), TR 97/11 (business of
ion), TR 2005/1 (business as a professional artist), and TR 2008/2 [hprse
S0 Gilbert (motorcycle sidecar racing), Block {hors; and s.heep breeding),
‘making business), Phippen and Hattrick (boat-chartering business: 916-420),

10-105 {10-105
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4 -
: ; he lessee, the lessee
i i lessee is regarded as no longer owned by t 2
°® a bare trustlls created by transferring an asse‘F t'o a trustee | _,-_nstallf’d bytaineterms ' CgGT event Al and the owner of the land is treated as
®  the conversion of a property holding from a joint tenancy to a tenancy j, - the ass¢ lly at the time the asset is affixed to the land (TD 48). However,
in equal shares Capy pired it, u:;an 3;5 where ownership of the asset immEdiately vests in the 1655(1)5
® the conversion of a co-operative into an unlisted public company (CR 200g I also C}r%loTtranSmiﬁEd as such (eg where »Fhe asset is constru_cted Oél' t{leei 163;1?}}18ut
e 2 or more CGT assets are merged into a single asset (TD 2000/10) },_5& lsaSES, the asset is taken to be acquired by the lessor immediately
° a partnership converts into a limited partnership (ID 2010/210) ; j' been owned by the lessee.
® a contract falls through before completion, or if, after completion, g ¢ :;‘_‘ vent Al :
rendered void from the start, eg due to fraud (TR 94/29). & - sed of under a contract, the time of CGT event Al is when the ta:ix]_:)ager
P> Planning point et is dls})?:act_ For this purpose, a contract may be an oral contract, provided it has

When considering a sale of a business, the CGT consequences of selling the busj
distinct from the sale of the shares in the company should be analysed to determine th
(931-100).

When selling the assets of the business, the CGT consequences of each asset being go)q -
concessions available, needs to be considered (§31-610). ‘&

the con w, eg an intention for the parties to be immediately bound.
reqmrﬂ?dggz;toffl lfal?; ll?ee,n Igleld to occur on the countersigning of a letter of offer
oo d the signing of a heads of agreement despite the express statement it
finor Em onditional upon” signing of formal agreement (Case 2/2013). Similarly,
- tcleld to occur on the signing of the contract even though the terms of
i ubsequently varied (Case 7/2014). Under NSW conveyancing practice,
g Sf r the sale of land would not normally be entered into until t_here' is an
Ontr.ad ¥ tvacts (McDonald). However, a contract for the sale of land in Victoria
e 'ConwcCurred at the time a written offer and a written acceptance had })een
though fm?w;l contracts were not entered into until over 2 months later (Gardiner).

3z ira i f the asset, CGT event A1 happens when the change of
iy Cc.ﬂka[sgtetf (())rcglllslg.o?fll cc;ses where an asset is acquired from a taxpayer undgr
3‘ L:;JLD;.];;ulsor}if acquisition, CGT event Al happens at' ﬂ"l‘e‘ earliest O.f 'Whﬂﬁg
‘Jn is received; (ii) the chan_ge of oyvnershlp happens; (iii) the acquiring

ﬁ the asset; or (iv) the acquiring entity takes possess.1011. ‘ ‘ .

. mple, the timing of CGT event A1 may be when: (i) an 1r'1:str1%m_elpt ev1denct1ni%
on is, executed; (i) a transaction is other_w15e entered into; (iii) an asse

{ y operation of law; or (iv) the asset is delivered. .

is not required to report any capital gain or loss from CGT eventh Alhun‘ule ?1:11
jange of ownership occurs, eg at settlement. This means that_wheﬁ% El gh c anngtract
p takes place in a later year, an earlier assessment for the year in whic = e o el
e may have to be amended. In such cases, late payment interest IS gener 5{ Wawb'ect
Jment is sought within one month after settlement (TD 94/89).If a co_ntratch is sut )j !
on (such as obtaining approval for finance), it cbes not affect the time ; 2(/);14?(:
unless it is a condition precedent to the formation of the contract (Case ;

Nesg P

€ bESf |“i‘ ner,

Where a taxpayer owns assets which are identical and were acquired at different timeg o
not be possible to identify which particular assets are being disposed of, eg shares, truég
coins and stamps. In these circumstances, a taxpayer may adopt the first-in first-gys g
basis or specifically select which assets are being disposed of (TD 33). Alternatively,
cost may be used for shares which are in the same company, are acquired on the sape
and involve identical rights and obligations. However, any shares which have a mark 1
cost because of the market value substitution rule must be excluded from the average
calculation (ID 33). Where shares are held as revenue assets by banks or insurance conpg
the FIFO method must be used if the individual shares are not sufficiently identifiable. s
alternative to FIFO, average cost may be used on the same conditions as above (TR 96/4).

Where shares are proposed to be sold under a “wash sale” the potential application: 00
distribution washing provisions in s 207-157 and the general anti-avoidance Provisio
ITAA36 Pt IVA need to be considered (TR 2008/1; TD 2014/10; §30-195).

Before considering a wash sale, a taxpayer should find out if the liquidator is in a pogig "
declare the shares worthless so as to crystallise a capital loss under CGT event G3.(411-

The CGT consequences arising in relation to certain arrangements are corgidered by
Commissioner as follows: :

@ disposing of insurance registers — TR 2000/1 :
® immediate and deferred transfer farm out arrangements — M7 2032/1 and MT 201

e Prepaid Forward Purchase Agreements which attempt to reance the assessable in
of an Australian resident taxpayer — TA 2009/2.

Leasehold fixtures and improvements

For CGT purposes, a lessee continues to own an asset which the lessee has affixed to!
lessor’s land if: (i) the lessee is taken to be the owner of the asset within the termso
175 (§17-020); or (ii) a relevant state or territory law provides for the ownership of
asset to remain with the lessee (TD 46). In these circumstances, there is no disposal of
asset by the lessee to lessor when it is affixed to the land during the period of the lé

The owner of the land will become the owner of a fixture that is taken to be owned .
lessee during the period of a lease if it remains affixed to the land at the end of the
(TD 47). As a result, CGT event A1 happens to the fixture at the end of the lease giving’
to a capital gain or loss by the lessee.

Similar rules apply to capital expenditure made by a lessee on leasehold improvemt!
ie if a lessee continues to own the improvements during the period of the lease, the€
base of the improvements includes the capital expenditure incurred in making them. i
improvements remain affixed to the land on expiry or termination of the lease, CGT &
Al happens to the improvements and a capital gain or loss is worked out accordingl¥
the parties are not dealing at arm’s length or no capital proceeds are received on disp*
the market substitution rule applies (TD 98/23)

Planning point (-
i i ises i i i i disposal of an asset occurs (ie
tal gain (or loss) arises in the income year in which the .

) dcl?s’; Ecl)f Evhether any of the proceeds for the disposal have been received) the ‘u‘zrms_for payment

e proceeds should be carefully considered. This is particularly relevant in c1rc1._xmstanc§s
lving vendor finance to the purchaser as the vendor may be liable for taxation prior to the
t of the proceeds. - :
e a business is being sold the use of look-through earnout rights may delay the point of taxation
earnout payment: see §11-675. ) p 1
2 or more contracts that affect the rights and obligations of parties to a dlspf(;sat
t is necessary to determine which contract is the source of the obligation to effec
al (Sara Lee).

tion is exercised, the time of CGT event Al in relation to the asset which is t}ne
0f the option, is the date of the transaction entered into as a result of the exercg}e
ion (TD 16). The date the option was granted is not relevant (Van; ﬂlz-?oﬂ].
If an unexercised option is assigned, the time of CGT event Al is the date of the
€nt with the acquisition date being when the option was granted.

Gcquisition as a result of CGT event A1

is acquired by a taxpayer as a result of CGT event Al, it is acquired at the time
T event,

11-250
911-250 |
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is given merely as a matter of form by a vendor who is retiring from a particuly,
and does not wish to compete further. If a vendor has been fully remunerated fq, g
based on normal industry valuation methods, any further amount must reasonapy "_{
the restrictive covenant. If a vendor of a business who is also an employee of thal
receives a payment for a restrictive covenant on the sale of the business, the amgy,, |

characterised as a component of the intangible elements that comprise goodwi] 5f
The person entitled to the benefit of a restrictive covenant norma}lly incurs g Capi‘ ' entitlement (s 104-45). If CGT event D3 happens, there is no disposal of the
when it expires (§11-270). If, however, the covenant is part of business goodwi]], ] .o CGT event Al (§11-250) does not happen.

no CGT consequences until a CGT event happens to that goodwill (TD 95/54), % b the income is granted to the other entity under a contract, the time of CGT
Timing of CGT event D1 a en the taxpayer enters into the contract. If there is no such contract, the time

0 : ight to the i i i i LA
The time of CGT event D1 is when the taxpayer enters into the contract or createg th D3 1s v.vhgnbthi Tagxpa;er :S 1: i?;:ﬁtlzfg Eaél;egvglta]%g}itt Sg ;icflli‘;: Jiiotrﬁg
right. If a contractual or other right is acquired by a taxpayer as a result of CGT el JERREt 0y ! q

is
it is acquired at the time of that CGT event. GT event. ; . ' ;
akes a capital gain from CGT event D3 if the capital proceeds from granting

he income are more than the expenditure incurred in granting that right. If
eds are less than the incurred expenditure, a capital loss is made. A capital
event D3 cannot be a discount capital gain (§11-033).

re incurrad in granting the right to the income can include giving property.
incurred expenditure does not include any non-assessable recoupment of the
qor acv part of the expenditure that is deductible.
= tax arrangements apply to taxpayers who carry on mining operations
0 153 ; . g op
0 o incur mining transport capital expenditure (§19-090). In line with these

& assets that fall within the various capital expenditure categories which attract

CGT event D2 — Granting an option &

ductions and balancing adjustments on disposal are treated as separate assets
0 s (]11-410). Where such assets are not treated as separate assets, they are
CGT event D2 happens if a taxpayer grants an option to an entity, or renews or ex O c
previously granted option (s 104-40). CGT event D2 does not happen if CGT event - Conservation covenants

. of CGT event D2 from a deferred transfer farm out arrangement is considered
111 g

‘}?‘

_ . _ Granting a right to income from mining

;1 happens if a taxpayer owns a prospecting or mining entitlement, or an
e and grants another entity a right to receive income from operations carried

Copital gains and losses

A taxpayer makes a capital gain from CGT event D1 if the capital proceeds frop 3
the right are more than the incidental costs incurred in creating it. If the capita] P
are less than the incidental costs, a capital loss is made. A capital gain from CGT ;
cannot be a discount capital gain (§11-033). ,
The market value substitution rule does not apply to capital proceeds received fry
event D1. 3

The expenditure incurred in creating the right can include giving property. Howe
incidental costs do not include any non-assessable recoupment of those costs nor g
of those costs that is deductible.

e cost base of the prospecting permit or mining right.

270) applies to the situation. CGT event D2 also does not happen if an option rel, appens if a taxpayer enters into a conservation covenant over land that it
collectable or personal use asset. The time of the event is when the taxpayer enters into the covenant. For
In some cases, the grantor of an option may not, at the time of graniing it, o a conservation covenant, see {16-972.

property in respect of which the option is granted and in fact may never vwn that p; ceeds from entering into the covenant are more than the part of the cost
if the option expires, or is cancelled, released or abandoned. Similarly, i%e option m: that is attributed to the covenant, the taxpayer makes a capital gain. If the
the grantor to acquire property which, because the option expires-or is cancelled, i ds are less than the part of the reduced cost base of the land attributable to the
or abandoned, is not acquired. Nevertheless, CGT event D2 incladres the granting ¢ payer makes a capital loss. Where the taxpayer enters into the covenant
an option. al benefit and is entitled to a deduction under s 31-5 (§16-972), the capital

The time of CGT event D2 is when the taxpayer grants, renews or extends the amount of that deduction (s 116-105). If there are no capital proceeds and
an option is granted to a taxpayer and CGT event D2 applies to the grantor in GT event D1 will apply instead of CGT event D4. There will be no capital
that option, the taxpayer acquires the option at the time of that CGT event. If C iy event if the taxpayer acquired the land before 20 September 1985.

D2 applies to the grantor of an option because it is renewed or extended, the option ¢ cost base of the land that is attributed to the covenant is:

taken to have been acquired by the grantee when it was originally granted.

A taxpayer makes a capital gain from CGT event D2 if the capital proceeds from gf
renewing or extending the option are more than the expenditure incurred in m:
grant, renewal or extension. If the capital proceeds are less than the incurred expel
a capital loss is made. A capital gain from CGT event D2 cannot be a discount capi
(911-033).

The expenditure incurred in granting, renewing or extending the option
giving property. However, the incurred expenditure does not include any non-a
recoupment of the expenditure nor any part of the expenditure that is deductiblé.”

A capital gain or loss from CGT event D2 is disregarded if the option is exercised:
consequences of an option being exercised, see §12-700.

There is no exception to CGT event D2 if an option is granted on or after '20 Sej
1985 in relation to property acquired by the grantor before that date. This is “’
relevant CGT asset is the option and not the original property from which the oP%
derived.

B oflnd capital proceeds from entering into the covenant

those capital proceeds plus the market value of
the land just after the taxpayer enters into the
covenant

fland owned by the taxpayer is $200,000. The taxpayer received $10,000 for entering
. ation co_vena_nt covering part of the land. The market value of the land Jjust after the
S entered into is $285,000. The part of the cost base of the land that is attributed to the

$200,000 x $10,000
$200,000 x $10,000

= $6,780
$10,000 + $285,000

€1, therefore, makes a capital gain of ($10,000 - $6,780) = $3,220.
[FITR 9151-900 - §151-935]
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The expenditure incurred can include giving property. However, the incurred ex "
does not include any non-assessable recoupment of the expenditure nor any Part g
expenditure that is deductible. g

of the lease to the lessee is reduced to nil if the lessee makes a capital gain.
ba Slepl’oc eeds are less than the cost base, the cost base of the lease to the lessee is
a

the capital proceeds.
. from CGT event F4 is disregarded if the lease was granted before 20 September
;riast renewed or extended before that date.

f5 — Lessor receives payment for changing lease

¢ F5 happens if a lessor receives a payment from the lessee for agreeing to vary
'.term of the lease (s 104-130). The payment can include giving property. For
:z-‘ relating to lease surrender payments, see §12-680 and §16-640.

£ 0GT event F5 is when the lease term is varied or waived.

akes a capital gain from CGT event F5 if the capital proceeds from the event
han the expenditure incurred in relation to the variation or waiver. If the capital
- Jess than the incurred expenditure, a capital loss is made.

event F5 happens, the payment made by the lessee is capital expenditure
enhance the value of the lease and is included in the fourth element of the
+ base and reduced cost base for the lease.

ture incurred can include giving property. However, the incurred expenditure
clude any noa-assessable recoupment of that expenditure.

1 or loss from CGT event F5 is disregarded if the lease was granted before 20
4+ cor was last renewed or extended before that date.

' [FITR §152-100 - §152-150]
\'ZCGT events involving shares
i G1 — Capital payment for shares

G1 happens if:
mpany makes a payment to a taxpayer in relation to a share the taxpayer owns

Lease premiums versus goodwill

Lease premiums must be distinguished from payments for goodwill, which may :
concessional CGT treatment. In Krakos Investments, a case involving the sale of it
business on a leasehold basis, it was found that the parties’ bona fide allocation of g4,
of the sale price to goodwill was effective for tax purposes. There was no suggestj,
the agreement was a sham, or that the rent was below market value. This Cﬂnq 1
was supported by a provision in the contract which obliged the vendor to buy p, .
goodwill, if required to do so by the purchaser, at the original price (see TR 96/24), 4

Lease inducements

It has been held that a cash lease inducement paid to a partnership of solicitor o
taking up of a lease of premises by the partnership’s service company was assessgy,
ordinary income (§10-116) (Cooling; Montgomery). Such a payment also gives Tise
capital gain from CGT event D1 (§11-280). However, in such circumstances, the Cap[tal-l
is reduced to prevent double taxation (§11-690).

CGT event F2 — Granting a long-term lease

CGT event F2 happens if a lessor grants, renews or extends a lease over land that s g
period of at least 50 years and the lessor chooses for CGT event F2 to happen ingte
CGT event F1 which deals with ordinary leases (s 104-115). Additional special ruleg
also apply to some lease transactions (§12-680).

The time of CGT event F2 is when the lease is granted, renewed or extended. If a Jeg
granted to a lessee, or is renewed or extended, as a result of CGT event F2, it is acquix
the time of that CGT event. '

A lessor makes a capital gain from CGT event F2 if the capital proceeds from the g
renewal or extension are more than the cost base of the lessor’s interest in the lant,,
capital proceeds are less than that cost base, a capital loss is made. A capital ga:s om
event F2 cannot be a discount capital gain (411-033).

r all of the payment (the non-assessable part) is not a dividend or a liquidator’s
tion that is taken to be a dividend, and '

yment is not included in the taxpayer’s assessable income (s 104-135).
can include giving property, eg the distribution of an asset in specie.
the payment that is:
sessable non-exempt income (§10-890)
by the taxpayer
nsation the taxpayer provided that can reasonably be regarded as a repayment
r part of the payment, or

mount referred to in s 152-125 (17-165) as an exempt amount, is disregarded
1 working out the non-assessable part.

N€ non-assessable part is not reduced by such amounts that are deductible to

A capital gain or loss from CGT event F2 is disregarded if the land, or the lcase to the le
was granted before 20 September 1985. This is also the case if the Jease to the lessor
last renewed or extended before 20 September 1985.

CGT event F3 — Lessor pays lessee to get lease changed

CGT event F3 happens if a lessor incurs expenditure to get the lessee’s agreement to
waive a term of the lease (s 104-120). However, CGT event F3 does not happen if thel
can and does choose for CGT event F2 (see above) to apply. The expenditure can il
giving property. For consequences relating to lease surrender payments, see 912-680
416-640.

The time of CGT event F3 is when the lease term is varied or waived.

1 does not apply to bonus shares issued out of a share capital account (TD
600) or to a payment made in relation to CGT event A1 (11-250) or C2 (]11-
ng to the share.

may arise where a company makes a distribution to its’ shareholders that
4ll unauthorised reduction and return of share capital due to the distribution
g with the requirements in the Corporations Act 2001, s 254T or Pt 2J.1 for
f]f a dividend or a reduction of capital (TR 2012/5).

Potentially applies where a liquidator’s interim distribution is made more
) .bEfOre the company ceases to exist, but for other liquidators’ distributions
=2 will apply (TD 2001/27). See {11-270.

SGT event G1 is when the company makes the payment.

A lessor makes a capital loss from CGT event F3 equal to the amount of expendil
incurred in getting the lessee’s agreement to the lease variation. A capital gain cantt
made from CGT event F3. ' .

CGT event F4 — Lessee receives payment for changing lease

CGT event F4 happens if a lessce receives a payment from the lessor for agreeing @
or waive a term of the lease (s 104-125). The payment can include giving propeiy
consequences relating to lease surrender payments, see 412-680 and {16-640.

The time of CGT event F4 is when the lease term is varied or waived.

A lessee makes a capital gain from CGT event F4 if the capital proceeds from the
more than the lease’s cost base. A capital loss cannot be made from CGT event F4.
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. costsof the: fransfer a deduction and the amendment period for claiming the deduction has

@ stamp duty or other similar duty : fsntlbase of the asset will not be reduced by the deduction that was previously
[ ] in relation to the acquisition of a CGT asset, the costs of advertising g fing ; 2005/‘47)-

and, in relation to a CGT event, the costs of advertising to find a buyer g, 3 diture incurred by another entity, such as a previous owner, in respect of
@  costs relating to the making of any valuation or apportionment . 1, the taxpayer can deduct, eg under the capital works provisions of Div 43

Ity i TR 2019/2 duces the cost base of that asset. In certain circumstances the Commissioner
® pena ty interest ( ) | the taxpayer cannot deduct an amount under Div 43 and is therefore not
e} marketing expenses i guce the asset’s cost base (PS LA 2006/1 (GA)).
] search fees relating to a CGT asset does not form part of the cost base to the extent that heritage conservation
e the cost of a conveyancing kit (or a similar cost) : .or Jandcare and water facilitigs e}fgpenlcciiméedincpneq afctfer '121Novembe(11'
; ot ; 3 " e to a tax offset. Where the benefit of a deduction is effectively reverse

® borrowing expenses (such as loan application fees and mortgage dlscharge .:u adjustment, the relevant expenditure is increased. Similar rules apply to
® n

in which the taxpayer is a partner where expenditure is deductible or a
¢ is not assessable (s 110-50).

hose, compensation received for permanent damage to an asset is treated
ssessable recoupment. To the extent that the compensation exceeds the
| costs of an asset, no CGT implications arise (TR 95/35). Where a taxpayer
1 asset usiig a limited recourse loan and the taxpayer defaults on the loan
L the assot being transferred to the lender in full satisfaction of the loan
nen ity miarket value is less than the balance of the outstanding loan, the
2 ecoupment and accordingly excluded from the cost base of the asset (ID

certain expenses incurred by the head company of a consolidated Sroup h
group (48-920) ]

e  termination and other similar fees incurred as a direct result of a CGT agget 4

Third element: ownership costs

The third element is the costs of owning an asset (but only if the asset was acquireg,
August 1991) (s 110-25(4)). However, there is no third element for collectables gp 5,
use assets.

Costs of owning an asset consist of any expenditure incurred by a taxpayer to the g
which it is incurred in connection with the continuing ownership of the asset, Thes
include interest on money borrowed to acquire an asset, costs of maintaining, rep
insuring an asset, rates and land tax, interest on money borrowed to refinance the
borrowed to acquire an asset, and interest on any money borrowed to finance
expenditure incurred to increase an asset’s value. '

The cost of obtaining a loan is not part of the cost base of the asset acquired, ie it js 0
which relates to the borrowing, not the asset financed by the borrowing (TD 93/1), \Q
Costs of ownership that are disallowed under ITAA36 Pt IVA (§30-000) do not for- .Q
the cost base of an asset unless the Commissioner makes a compensating adjustmene

effect. A compensating adjustment is not available in the case of split loan a-Tang
of the type discussed in TR 98/22 (TD 2005/33).

0 appli{ to expenditure incurred after 30 June 1999 on land and buildings
¢ 13 May 1997 where the expenditure forms part of the fourth element (ie
it costs) of the cost base of the land or building.

ple

ht a building on 1 December 2011 for $200,000. The building qualifies for capital works
ons at the rate of 2.50% a year. If the building was sold on 30 November 2020, then, for the
of working out the capital gain on disposal, the cost base (indexed where relevant) is reduced
000 to account for the capital works deductions available to John in the 9 years leading up
mber 2020.

ired before 7.30 pm on 13 May 1997

ts were acquired before 7.30 pm EST on 13 May 1997, expenditure is not
| the second and third elements of the cost base if it is deductible nor in any
on-assessable recoupment is receivable in respect of the expenditure (s
ar rules apply where expenditure was deductible, or a recoupment was not
0 a partnership in which the taxpayer was a partner (s 110-43).

Fourth element: enhancement costs

The fourth element is capital expenditure incurred to increase cr preserve the value
CGT asset (s 110-25(5)). The fourth element includes capital expeaditure that rel
installing or moving the asset. However, it does not apply to capital expenditure if
in relation to goodwill. r

TD 98/23 details the inclusion of expenditure incurred by a lessee on capital imp
to a leased property. The cost of non-deductible initial repairs (§16-700) incurred
acquisition of an asset may be included in the fourth element of the cost base ofd
(TD 98/19).

Fifth element: title costs

The fifth element is capital expenditure incurred to establish, preserve or def€
taxpayer's title to the asset (s 110-25(6)). An amount of damages paid by a taxp
a potential purchaser upon the acceptance of the termination of contract to sell th
following repudiation of the contract by the taxpayer may be included in the fifth€
of the cost base of that asset (ID 2008/147). g

oes not form part of any element of the cost base of an asset to the extent
38):

5 to illegal activities for which a deduction is denied under s 26-54 (]16-105)
fibe to a public official or foreign public official

espect of entertainment

nalty that is excluded from deduction under s 26-5 (]16-845)

excess of boat expenditure over boat income that is excluded from deduction
26-47 (16-420)

Amounts not included in cost base C]l]litical contributions and gifts that are excluded from deduction (s

Assets acquired after 7.30 pm on 13 May 1997

Expenditure does not form part of the cost base of an asset to the extent that the
can deduct it, eg interest, or to the extent that a non-assessable recoupment 15 7
in respect of it (s 110-45). An amount received pursuant to the First Home OWI¢®
for building a home is excluded from the cost base of the property. Where a taXfs

. E;Ilditu_re related to the use of residential premises for rental for which a
ton is denied pursuant to the s 26-31 (s 110-38(4A)).

Mt tax credits are excluded from all elements of the cost base and reduced cost
L asset (s 103-30).
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capital accounts

A shar - )
¢ that falls within (1) will also be a convertible in

. _shar¢
" notional account called a “non-share capital account” if it issues

Terest if iy Satigfy .

2007/26). For ot
and ID 2003/ 3her examples of the application of the test, see D)
; ; 00 s
Related sch ) 31328, ea
! emes — Two or more related T RTCE, t il b interest (923-115) in the company (ITAAS7 s 164-10). Furthermore a
Y also be qu! share capital account if: (a) a debt interest changes to an equity

jrave 2 007

St of 2 material change under s 974-110 (§23-100); (b) a related party at

i s a debt interest becomes an equity interest on 1 July 2005 (§23-115); or
B oany related party at call loan deeming rule ceases to apply to an interest
Bl pmviSions applied to interests issued before 1 July 2001 that were still
that date. The account records contributions to the company in relation to
terests and returns of those contributions made by the company.

giving rise to an equitvy ;
: quity interest wh v
equival : ere the econo
of the constitsent e crest (TAAS? 974.70(2). Thie nes, OF he
exercises the discrsg emes individually gives rise to ap e Z,Wu; ot b
etlon to treat the schemes as not givin(é rllty Iterest o
SE t() an e 3 ] -
qulty

Note that a new .
the related scheniglslemmlee ?Egsrgg;iﬂt;g[%ﬂ%as been proposed which, ; It
i - The new rule js disC’USSed » 1 engope, ban

beloy, are equity 11
' 1 on-share capital account continues indefinitely, even if the company

Equity override integri
egrity provision — A ;
can appl g n equity override ] :
eQuiQ?Fn{ to complex circumstances whereqa go o Proyigj ed, fhe ity i in exi i
ok o etr?St t{llrough the issue of debt to an int e rfiilses capital by jo Siop 'a ny non-share equity interests in existence. The balance cannot fall below nil.
est is w erpose i Su i :
fund the retun, Oitgiretc}llsigtprn on a debt intereslt—pin oné3 rslzlheme i - _share capital account
debt issued is treated as an e(;l?;te;?Sf I a separate scheme, If theselz ., En lis that may be made to the non-share capital account are those provided for
pro : interest. Clarification on this e o Tterjg 64-15. These are:
duse a non-resident entity h -shar ity interest (§23-115), the a nt is
: 2 as chose ; o ‘ sues a non-share equity interest (§ , the account
N to invest indirectly in 4 debt ing, ¢ 1 with the Consideration the company receives less any credit made to its

- . ital acceuit in respect of the issue (eg where the interest is a stapled security
ude> a share). Where the consideration is other than money, it is valued at its
Fvae at the time it is provided
interest changes to an equity interest under (a) to (c) above, the account
o4 with the consideration the company received for the issue of the interest,
» credit made to its share capital account in respect of the issue, less so much

proposed a new scheme 3 .

sS 974_15(2] and 974- ggregation rule to rep]acg the existi |

proposed new rule ensggs]’ anld _the equity override integﬂgfl;li\i.el?ltEd_ h ginal consideration received that has been returned to the holder of the

this accurately reflects th et hpl_ﬂ schemes are treated as a si on ing efore the change occurs.

it is necessary to conside;3 vev(ilor,;gmlchmbstance of the schemes 111}532 Siﬁem 4 share capital account

interdepen ; ether the pricing, ter - - der they I

and V\rhj[;thgre Illtt Jvn alway that would change th%ir delgf 31{1 d conditions of the bits that may be made to the non-share capital account are those that are

their combined ecc')(l)ln% be concluded that the schemes weree?ilégy treamenfiiy in ITAA97 s 164-20. These are as follows.

element of design, is nﬂgicssg_ec_t — a link that is either aceidentgarjlegrm o ipart of a non-share distribution is debited to the account to the extent that: (a)

Breeqiiy Icient to cause the schemes to be a g.fm%m ! tribution is made as consideration for the surrender, cancellation or redemption

dEbtpfor ’;J;ﬂor rgt call loans — From 1 July 2005 related Egregated. . jon-share equity interest; or (b) the distribution is made in connection with a

in that year. Thl}ang if t.he Company satisfies a, less thagagg at‘ call ans are jon in the market value of a non-share equity interest and equals that reduction.

2005. As there nfayebeén fllrllﬁtmlev applies whether the loan Wan li:}ljfénba?nu;;] f  (a) an equity interest changes at any time to a debt interest, as a result of a

that it is a debt interest (a I.Jf?nom in turnover, the taxpay r maa el f . al change (123-100); or (b) the small company related party at call loan deeming

The election must be madg ;) the change occurred at the beginnjifn ecfiﬁ e pplies to an interest that was an equity interest at the end of the previous year

the actual lodgment date (T, ﬁore the earlier of the due date for tgeo ¢ P 115), the account is debited with the sum of all the credits that have been made

guide to ‘at call loans, and ¢ 97 s 974-110). See also ATO Guide "chinpan L account in relation to the interest less the sum of all the debits that have been
’ CH Tax Week 9734 (2005). oL to the account in relation to the interest before the change occurs (ie the net

ce in relation to that interest is offset to nil).
_its to the account in respect of a non-share equity interest cannot exceed the
in respect of the interest, ie there cannot be a negative balance in respect of

is not a share or stapled security
i ! ecurity that includes a sha
re (eg ID 2003/901; ID 20 lar i
. : ; ID 200 lar interest.
’ [FITR 178-000 - §178-030, §762-873]

16
the company is

NOte that a new SChEHle a Ie, ¥
g
s : g gatlon mle haS bf en [)IO[)OSEd W][[(] 1
“[e eq 11 y OVemde H]tegrlty prOViSlOn s 9?4—80 I]le new lule ].S d
* ISCUSSEd di

New scheme a 1
ggregation rule — The government released draft legislati
ion jp

f enac
b @@ ot

A company cannot deduct g dividend paid ; : .;Non-share Histribitions

cannot dgduct a non-share distributigpal On an equity interest as a general de :Ina}ies a “non-share distribution” to a person if the person holds a non-share
share equity interest (ITAA97 s 26-25}11 (923-125) or 3 return that has accrued ( ;&EJ?E izltl)rttlpany and ‘E[Illle iorlrclipamff J([l}ilstl.'ibtutestmﬁney orhotheg' ptrc_%)egy, or
) , to that person as the holder of the interest. A non-share distribution 1s
Bd as: (a) a “non-share dividend”; and/or (b) a “non-share capital return”. Such

The dividend franki isi
! ng provisions (§4- :
and an equity holder i 14-880) apply generall it
n the same way that th Y [0 a non-shaiguuy o d l
ey apply to 4 sh Hold not deductible (§23-115).
are and a shareho share distribution is a non-share dividend, except to the extent that it is debited

Most of the other r AA
elevant provisions of IT,
AA97 in a similar
and ITAA36 apply in a similafil pany’s non-share capital account or share capital account. To the latter extent,

noted in the . P
commentary dealing with those provisions, :
Share capital return (ITAA97 Subdiv 974-E).
[FITR 762-873 - §762-880]

[FITR §762-823 - {

(23-125




i i 1229
1228 .NGEMENTS @® Financial Instruments

Al.IstraIian

i i ilable after the
‘ ' : if the deductions continued to be avai f .
Proposed changes to taxation of hire purchase arrangements it lTsh ﬁglﬁiﬁf tfai e e e e o of the expenditure Is

The government announced in its 2016-17 Budget that key barriers 9 ated-the amount of the unpaid debt. No reduction ;o }fht:l ge((i)lggmn limit is

backed financing arrangements, which are supported by assets, such 5 Q th by ble balancing adjustments made as a result of the disp gl

e ettsan hjrepureuase arancements will be remoyed, The vs def 5552 the debt arrangement is terminated: (a) a ca?ltal ‘ﬂ_lowanci

the tax treatment of asset backed financing arrangements ang ensure the;n applY if a{i:zs (ITAA97 s 243-55); (b) an assessable balancing adjustmen
3 ot a

same way as financing arrangements based on interest bearing loang O ine +]eme 'AA97 s 243-57); or (c) a payment is made for the debt or a
enacted, the changes are intended to apply from 1 July 2018. fveg diSPoﬂ g ss 243-45; 243-50).

; . . asset for
[FITR 1225_gp jebt [I:;e not taken into account in calculating the cost base of the
- - 2 :Z s
923-260 Limited recourse debt arrangements 3 3 hich have triggered the operation of the
Limited recourse debt arrangements are subject to specific ryleg in ITAAg; : ‘(:OUISE ﬁnanc'e_arrangemggt_slg;\f) a11:21 4 430170,
TOFA regime in Div 230 does not apply to these arrangements, 7, oidance provisions, see §

Division 243 limits the deductions that a taxpayer may claim in res
using “limited recourse debt” The Division achieves this by
allowance deductions claimed with respect to capital expenditure where helf
not been fully at risk in relation to the expenditure because it ig financeq §
recourse debt and has not fully repaid the debt upon termination,

Limited recourse debt

Pect of pron, 18. Its decline in value is calculated
remupirfg ?. : under hire putr;}]f;len?rj ;ﬁ;&%org:o;jsi]{oig of $100,000 finances the purcha_s:r.
: rsusiﬂg.thc Pn'met:;son 30 Ju-ne 2021 when the property is surrendered to th_e gggrg:éo
E ts‘r?(;garemains unpaid. The market value of the property on that date is $50,000.
amount of $7¢; f the property for the 3 years is $60,000 and the adjustable Va(l)lél eﬂ‘l)gréhii
3 line in YP:I: 2:21 ies 540,00(}. As the termination valuF of"the Pg;geg% lsie$t5hoe,c1]:0 tz;l capital
Division 243 only applies where there is a limited recourse debt. A credj ; :‘113 2;13 ncing adjustment of $10,000.bf:%tzlﬂn‘gggcggﬁjt;gt ($f0,0{f0].
recourse can be limited by contractual terms or by the overall effect of an arrg - qecuctions ($60,000) less the assessa ‘ ble (ie the deduction limit) is $30,000,
where a special purpose entity debtor predominantly holds and operates the fing .t of the deductions that would otherwise bed?tllizv?moo 000) was reduced by the unpaid
In both situations, the debtor is not fully at risk with respect to the dep ‘on the assumption that the original expendi )

t ; . ive life of the property.
capital expenditure which is financed by the debt. b i t ($70,000), and that deductions continued for the effective li

tion limit ($30,000), the excess ($20,000) is
The definition of “limited recourse debt” was intended to apply to both contracty i iitictions ($50,000) exceed the deduc

recourse debt arrangements as well as debt arrangements where recourse js

limited through arrangements. However, the High Court held that the defj
applied to contractually limited debt recourse arrangements (BHP Billiton),

To ensure that Div 243 applies to debt arrangements where recourse is.
limited through arrangements, the definition of limited recourse det
amended to cover debt drrangements where it is reasonable to conclud= tuat
has not been fully at risk with respect to the debt because the credior's |
effectively limited to the financed property or property provided ‘o secur
This amendment applies to debt arrangements terminated at or after 7.30 p
the ACT, on 8 May 2012. E

Limit to capital allowance deductions

Where property is acquired under limited recourse debt (including hire pure
instalment sales), the purchaser or hirer will only be able to obtain capital
deductions equal to the amount actually paid under the arrangement. The ded
applies where the debt is terminated and, on termination, the debtor does not full
the capital amounts owing. Capital allowance deductions are those under ITAAS W
(depreciating assets and other expenditure: Chapters 17, 18 and 19), ITAA36 Pt I : : isions, of using certain financial instruments where the
and 10BA (films: §20-340, 20-350), the capital works provisions (420-470) and ciples and SPeUlﬁC PIOERR:

for small business entities (Chapter 7). 230 do not apply.

The amount to be included in the debtor’s assessable income on termination of i ments o ; ntract that is a financial asset of one
arrangement is worked out by comparing: : g purposes, a financial instrument is a co

i ial asset is an
i ial liabili ity i ent of another entity. A financia ;
(1) the deductions that would be allowable if the expenditure were reduced by th -ci?}?%rﬁ;l élaﬁgtﬁlg;?ﬁlég L%S;;u;?her entity, or the contracmfﬂ right to rif‘:‘f;‘fg
amount of debt (the *deduction limit"), and . er’ﬁnanci:all asset from another entity, or the contractual right to exchang
(2)  *“actual deductions”

) . : il
cial instruments on potentially favourable terms with another entity. Financi
If the actual deductions exceed the deduction limit, the excess is assessable.

‘Actu m ontractual obligation to deliver cash, or aflo‘Etl}elrl ﬁsi?g;illlgjgfg Eg m;otl}er
m ‘ ial i ts on potentially ms with

“Actual deductions” co prise the deductions allowed or allowable in the years u]Jd exchange other financial instrumen P

of the debt termination year in respect of the financed property (including any ¢€

u m simple
itity. Thus, financial instruments include a broad range of products, from simp
balancing adjustment on disposal) less any amount assessable on disposal that el

i i and
HIEN(s (eg loans) to derivative instrum?rzltsb(fg Syapﬁa?;‘ﬁg}gg’fiogﬁégy =
; erpetual debt and ce :
reverses such a deduction (eg an assessable balancing adjustment). 4cts) and hybrids such as perp

[FITR §230-000 - §230-340]

Tax loss incentive for designated infrastructure projects o
ignificant infrastructure projects designated by the Inﬁ““g}f}?g; o
nl; lder under the Infrastructure Australia Act 2008) bene o e
tgvt(:)s piidndow for rece ving dleSignatiOIl_li(éSEg l?élgﬁﬂl’giglrlleFor details of
ey i i escri -

5 can benefit from the incentives unless pr Ll

: iti Australian Master Tax Guide.

e see earlier editions of the FITR 4365-000 — 4389-050]

l Instruments

Financial instruments overview ' _
ent of Div 230 changed the taxation ruless2 ;gp(llicabli t:p gla;n; g‘r;gvle(;ss;zg gﬁ
! -020). The rules in Div 0 1o : 1

nts lgl'elleﬂ Fcﬁ{iﬂj; }?ara)graphs deal with the taxation consequences, under both

123-300
123-260
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to the Australian Transactions Reports and Analysis Centre (AUS
obligations are imposed to combat money laundering, terrorism financiyg 18

The data collected is shared with the ATO and other government hojeg

The obligation to report significant cash transactions, and suspect transaeg g
by the Anti-Money Laundering and Counter-Terrorism Financing Acr 200 bP ity
the AML/CTF Regulations and the AML/CTF Rules issued by AUSTRAC Thell
largely replaces the Financial Transaction Reports Act 1988 (FTRA), Tihe < Al
to have limited application, including to “cash dealers” who are not gypy; R,
CTF Act (see below). Ject g

Persons subject to the AML/CTF Act ‘

The AML/CTF Act applies to persons (“reporting entities”) who Provide “des;
These reporting entities must enrol with AUSTRAC and fulfil certain repor%lla 5
described below. ng

Reporting entities include financial services entities (banks,
superannuation funds, finance and leasing providers, stockbrokers, rep;g
and digital currency exchange providers), bullion dealers and gambling Sem-
Accountants and lawyers are also affected to the extent they provide ﬁnan'
(they are not captured for providing advice and services relating to other agpa
business). =

Financial services, which are designated services, include opening an accoun,
money on deposit, making a loan, issuing a bill of exchange, a promissgpy.
letter of credit, issuing a debit or stored value card, issuing travellers’ cheq
and receiving electronic funds transfer instructions, making money or Property
under a designated remittance arrangement, acquiring or disposing of a bil] o
promissory note or letter of credit, issuing or selling a security or derivative,
a contribution, roll-over or transfer in respect of a member of a superannya
exchanging currency and buying or selling emissions units.

AML/CTF obligations

The principal obligations for reporting entities under the AML/CTF Act are to:
° enrol with AUSTRAC

] register with AUSTRAC if the entity provides remittance services

© implement and maintain an AML/CTF program to identify, ussess, miti
manage the risk of money laundering and terrorism financing. Me

designated business group may operate a Jjoint AML/CTF pregiein with oth
of the group

® identify customers and undertake ongoing customer due diligence. This ot
includes a requirement to determine the ultimate beneficial owner of each ¢
and collect, and verify the beneficial owner’s details, including full name,
and date of birth. Identification of a domestic company includes veri yi
registered ASIC name, registered office and the company's ACN '
® lodge transaction reports and compliance reports with AUSTRAC, inclut
annual AML/CTF compliance report, which can be submitted through AL
Online. Compliance reports must be submitted between 1 January and 31 M
each year. The due date for the 2021 annual report is 31 March 2022, and,

® comply with various AML/CTF related record-keeping obligations I
reporting:

= suspicious matters r
- the provision of a designated service, which is the transfer of an al
$10,000 or more (physical currency or electronic transfer)

5 the provision of designated services in relation to international fundst
instructions to or from Australia,

AUSTRAC may exempt certain persons from specified provisions of the AML/CTE 2
further the AUSTRAC website.

fiance B .
0 -chPpliance with the AML/CTE Act include civil penalties of up to $22.2
com

on- .44 million for other persons. Criminal penalﬁles may
corporﬁecr?%] ?Aﬁtdreftlablishes offences for producing false or misleading
ed. THC Al\eﬂnts forging a document for use in an a.pphcable customer
op docum r(;viding’ or receiving a designated service using a false customer
rocedléigfgity and structuring a transaction to avoid a reporting obligation.
':‘l' er an ’

i isleading
' a5 imposed under the AML/CTF Act, producing false or mis
, the penalgsfsltgl%y also lead to penalties under other acts, eg ulnder t}ée
0 dg‘élg}l for failure to maintain proper records and under the Criminal Code

false accounting.

.xchange agreements ‘ . ' ' —
] i ce sharing agreements with foreign counterparts,
'_signed neﬁg){cle?gelrrllifeggegational segcugity agencies. Information exche_mge
feign 14 ‘Eax information exchange agreements and some tax treaty articles
un%?é’ Foreign Account Tax Compliance Act (22-075). o :

F e d legislation giving effect to a number of OECD/G20 initiatives allowing
; ‘en.aCtE b g‘ ¢ of information with partner countries. These initiatives in cll_lde
e d:t?mdard the new single global standard for the collection, reporting
;qmgm%;ial acco;unt information on foreign tax residents, and the OECD/
ge oo ork on Base Erosion and Profit Shifting (BEPS) (422-165). Austrqha
"'GI;LBEWOECD‘S Global Forum on Transparency and Exchangfa of Information
. iich supports the fight against tax evasion by ensuring the effective
pses’f“itemational standards on tax transparency and excl}‘ange of qwnerf,hlp,
'EI Oﬁnlancial account information (both “on request”, and automatically”).

insurancg

saction Reports Act 1988 . S
1 tinues to have limited
been replaced by the AML/CTE Act, but con i

-;". "lcaarf}’flgealers" WI;lO are not subject to the AML/CTF Act. In practice, the only
N\ h reporting obligations to AUSTRAC under the FTRA are:

esses selling traveller’s cheques, such as Australia Post and travel agents

€]

; vehicle dealers who act as an insurer or insurance intermediary, and

[toTs.
ng obligations imposed by the FTRA include:

alers must provide: a significant cash transaction report to AUSTRAC@?& iar?z
tion that involves a cash component of § 1-0,000 or more, or its eqln_vat v
currency; an international funds transfer instruction report for any instructio

onable grounds to suspect that information may be relevant to iﬁvesti_ga’goi
fiminal offences, including terrorism financing, tax evaglon_and otd er crimin
Vity, or may assist in enforcing the proceeds of crime legislation, an .
Citors must report significant cash transactions of $10,000 or more, or its

valent in a foreign currency.
¢ [FTR 4979-360 - 1979-630]

-500
23-500 (23

B . .-
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Neither a public ruling nor a private ruling is altered by a contra ] P . lied by the_ Commissioner generally. as a r:}atter of adpnmstrahon
except, in the case of a priva?e ruling, if the court or AAT deciSirgnC?Su It o ch 15;3 Izhe draft ruling represents t_he.Cor1c1'1111551oner1 S (clmly _pttlbltlic :tatrzrélt?::lé
or appeal relating to the particular private ruling. However, if a court OIV E ill usually represent the Commissioner’s genera at n:[unlss ;}1 A\;seIs)sment)
more favourable than a public, private or oral ruling, the decision may br ! b orandum to Tax Laws Amendment (Improvements to Se

taxpayer. € rej; 5 pard 3-53 and 3-130). N
Status of old rulings 1 1 ;f the Commissioner's opinion in a draft ruling is not, however, a decision

011

i g ; L. - acter made (or proposed to be made) under an enactment, and
A legally binding ruling about a provision under ITAA36 (old law) wil] be g e a?;we ;ﬁa;nder the Administrative Decisions (Judicial Review) Act 1977
about a corresponding provision under ITAA97 (new law) in so far 4 bij EVIEVA\;I’; nagement Ltd).
e ook S e I S 1 aeren. decidin hey - ithd a public ruling in whole or in part by publishing a notice
law expresses the same ideas as the old law, taxpayers can assume that tha per may withdraw a p

i i ; : there| Commonwealth Gazette. If a public ruling is withdrawn, it remains
changsminSedeas eSS SEyRItedaeeise (IR 2006 /10, i1k 2006/ 1), o begun to be carried out before the withdrawal (TAA Sch 1 s 358-20).

A public, private or oral ruling in force immediately before 1 January 2006 1 ) schemes
and after that day as if it were a public, private or oral ruling made ;
framework (ie TAA Sch 1 Divs 358; 359; 360).

Conflicting rulings

Where more than one ruling applies to a taxpayer and the rulin
following rules apply (TAA Sch 1 s 357-75):

S Jains the operation of the product ruling system. The Commissioner
‘_ rulings to rule publicly on the availability of claimed tax benefits from
~ oce are arrangements in which a number of taxpayers individually enter
F e?} the same transactions with a common entity or a group of entities,
5 adzction schemes or investment arrangements. Promoters, or the‘ persons
(1) if the earlier ruling is a public ruling, the taxpayer may rely on either i incipals jn tie carrying out of the arrangement (but not the participants),

of the later type of ruling q o written-application for a product ruling using the format outlined in PR
(2)  if both the earlier and the later rulings are private or oral rulings, the gap f

taken not to have been made if the Commissioner was informed about

of the earlier ruling (otherwise the later ruling is taken not to have been.

(3)  if the earlier ruling is a private or an oral ruling and the later ruling is g
the earlier ruling is taken not to have been made if, when the later Iulin
period to which the rulings relate has not begun and the scheme to whig]
relates has not begun to be carried out (otherwise either ruling can be re|

Disregard of rulings A
There is no penalty for a shortfall resulting from failure to follow a ruling; ho
failure may go towards determining whether a position taken by a taxpayer is

arguable or whether the shortfall was caused by a lack of reasonable care oz hi
of the tax shortfall penalty provisions (TAA Sch 1 s 357-65; 429-160).

[FTR §978-504, §573-520,

under h

g8 are ingg,

i g applies to all persons within a specified class who enter into the specified
' Q;\li.:fg the ferm of the ruling, ie the investors. T_hese persons need not seek
"»Jg on the tax consequences of their investment in the product. The product
ally binding on the Commissioner and investors can rely on thv; statements it
vided that the arrangements are carried out in accordance with the details
e applicant and described in the ruling.

ment implemented is materially different _from that described then the
may withdraw the ruling and the ruling will not apply to arrangements
. carried out after the date of withdrawal. In Carey v Field the F.edt_aral Court
t that the statutory provisions do not suggest that the Commissioner can
raw a public ruling if the differences between the arrangements ruled upon
gements implemented must result in a different tax outcome. However,
went on to say that the Commissioner is not expected to withdraw a ruling

924-540 Public rulings s of the view that the differences are at least likely to result in a different

The Commissioner may make public rulings (including deterri: neiions) on the
a tax law applies to: (i) entities generally or to a class of entities; (ii) entities in
class of schemes; or (iii) entities in relation to a particular scheme (TAA Sch 153
Commissioner can make public rulings on matters of administration, collectior
conclusions of fact, risk management material, safe harbours, ABN matters an
specific to a single entity. b

TR 2006/10 explains the public rulings system. A public ruling must state tk
public ruling and must contain a subject heading and a number for identifica
Commissioner must publish a brief description of the ruling in the Commonwealt
A public ruling is “made” at the later of the time when it is published and the &
the notice of it is published in the Gazette. However, if the latter does not @
ruling can still be relied on and will bind the Commissioner. A ruling does ot
schemes that have already begun to be carried out if it changes the Commissionet
administrative practice and is less favourable to a taxpayer than the practice (TA£
358-5; 358-10). Only part of a ruling may be a public ruling; the “explanations
public ruling is not binding on the Commissioner (Taneja).

Rulings and determinations are usually first issued in draft form for publi€
Where a final ruling takes a position contrary to the draft ruling, and the ¢
represents the Commissioner's general administrative practice, the final ruif
apply retrospectively to a taxpayer’s detriment. A general administrative Pf

;;F,u gs only apply to arrangements entered into after the date the ruling is made.
vesting in the product before the ruling is made cannot rely on the ruling.

‘outlines the class rulings system and the information that must be proyidt_:d
ly requesting such. Class rulings enable the Commissioner to provide a_ld\nce in
) a request from an entity about the application of a tax'law to a s_pec1ﬁc c_lass
In relation to a particular arrangement. Their purpose is to prov_lde certgmty
ants and overcome the need for individual participants to seek private rulings.
l, the Commissioner may also issue a class ruling wherq a member of a class of
ected by a particular arrangement requests a private ruling on the arrangement.

lling applies to all persons within a specified clqss who participate in the
Irangement during the term of the ruling. Such rulings are leg'ally bm_dlng on
Isioner and participants can rely on the statements they contain, prov_r}ded the
0ts are carried out as described in the ruling. Class rulings will not be issued in
L investment schemes and similar products (for which a product ruling should be
O will a class ruling be issued where the Commissioner has announced a change
0n which he has been asked to rule. Where the Commissioner is unable to rule
%) @ private ruling may be obtained to enable the issues to be tested through the
“VIEW processes.

124-540

924-540
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= the el d erson fﬂllS to ans q tions fIO[[l polle or CllStOIIlS
answer ques
d lf p S

' § pe attracted = ¢ erson is affected by a DPO (maximum
discharged (PS LA 2011/18). However, the result in Park, where the Comm?sn-g 1 at determining ‘t";h:[tggf()})%e] ;nd for knowingly making a false reply tq
a notice ahead of 2 secured creditors, seems to sit uneasily with his stateq ; e of 10 penah}:))[E Earllllty.is a fine of 10 penalty units (§29-000) or 6 months
2011/18. 0l

..”" (maxi)mum
d th)- ) . :
i, 0 b% s were unsuccessful in the Briggs, Winter and Poletti cases.
inst DP successful in Pattenden because the DPO had been alt;ered Egnag;
g;i been authorised by the decision—ma}klgr Fan;ithmasic;ln%l’)e ;5 EI; s
after It lief that the taxpayer was a flight risk. Further, i, the
or the bell he taxpayer had very few assets in Australia, the
id that because the taxpay : the Federal
urt said t his departure. In Edelsten’s case, :
ek b's: t?ﬁfxfﬁgtg releaseg him from his tax liabilities at the time

{hat the tngg:; made. Similarly, the AAT in Walsh revoked a DPO the ATO
on Or

i ing i intrusion on the taxpayer's
1 eviously, after balancing its severe 1 1 the taxy
r Y:z{s(}?if; princigal place of residence was in the USA with his wife and
- moven

nter) against the protection of the revenue.
gl

R

A notice does not override an equitable lien held by the taxpayer’s ¢
moneys charged by a notice for costs reasonably incurred in
(Government Insurance Office of NSW; Heath).

A notice issued to a third party after the commencement of the winding y; of
company, ie where a liquidator has been appointed, is invalid (Bruton Holdipgq "
$ 260-45 provides a specific regime for the collection and recovery of tay liahy
companies, ie by requiring liquidators to set aside from the available assets gp ot
an amount sufficient to pay the Commissioner the amount recoveraple as 3
creditor in the liquidation. b

Further, once the taxpayer's debt is discharged, whether by payment or otheryiga.
the taxpayer successfully challenges the relevant assessment), the Notice ';'f
effect (Government Insurance Office of NSW — in that case, the tax debt wag 3
upon the taxpayer being discharged from bankruptcy).

Review of s 260-5 notices

A decision to issue a notice under TAA Sch 1 s 260-5 is subject to judicia] Teview
v Wilcox); however, it is not reviewable by the AAT under TAA Pt Ve becaus
reviewable objection decision (Rossi). 3

Oljgis
rECOVEring ?h'

appe2!]

[FTR §970-700]

; alties .
g ors pelia ) ;
3 e Commissioner to recover from the directors of companies unpaid

s O AYa withholding system (§26-500), unpaid superannuation guarantee
der

c-000) and liabilities under the GST Act relating to GST (434-000), luxury
3 ; 2‘;220] and wine equalisation tax (WET: §34-360).
T e liabilities

Y ty T
Commissioner ma akf T on b e estimate O pe on b

m a reas d l i] a [a S s l1a Ll[ lH
,the

due amount of PAYG under TAA Sch 1 s 16-70, SGC for afquartte;r( (tce)n%l(el
e has not already been assessed), and/or a net amount for a ta pt o
- Chal-gel ting to GST, LCT and WET (to the extent that the net ar_nouil at
. ﬁ:lclt ;Z:inggregard t’o anything that the Commissioner considers is relevan
SSESS ’

125-550 Departure prohibition orders

The Commissioner can issue a departure prohibition order (DPO) to sto
a tax debt leaving Australia (TAA ss 14Q to 14ZA). The issue of a DPQ
debtor does not leave Australia without discharging an outstanding tax liability
making satisfactory arrangements for it to be discharged. The penalty for defyi
severe: a fine of up to 50 penalty units (929-000); and/or one year's imprisonmep

Where a DPO is in force, the debtor may still leave Australia temporarily if hefyns.
a departure authorisation certificate from the Commissioner. These will geerg
be issued if the Commissioner is satisfied that the debtor will return v Aus
the tax liability will be discharged or that a temporary departure sheuid be allg
humanitarian or general policy grounds.

The Commissioner is required to revoke a DPO if: (1) the debior's fax liabiliti
been wholly discharged and the Commissioner is satisfied that any future tax lig
in respect of matters that have occurred will be wholly discharged or con
irrecoverable; or (2) the Commissioner is satisfied that the debtor’s tax lia
completely irrecoverable. ’

An appeal lies to the Federal Court or the Supreme Court against the making of
An appeal is not simply a rehearing of the matter and the onus is on the del
prove the DPO is invalid (Poletti). A decision to make a DPO is also reviewable
the Administrative Decisions (Judicial Review) Act 1977 (ADJR Act) (928-180),
not reviewable by the AAT (Case 7/95). The Commissioner’s refusal to revoke a
to issue a departure authorisation certificate is reviewable by the AAT or, in 2
circumstances (eg where the matter involves the interpretation of the legislatio h
Federal Court under the ADJR Act (28-180). A taxpayer who wanted to go oversedst
sick relatives, spend time with his wife and children and participate in certain o
works was granted a departure authorisation certificate by the AAT on human
grounds (Crockett). However, the Commissioner’s refusal to issue a departure auth
certificate has been upheld in cases where taxpayers had previously breached D
failed to provide any security for their return (Eid; Koueider). Further, a taxpayt
owed $23 million in tax debts and offered some security but not enough to sati®
Commissioner could not obtain a departure authorisation certificate even though Il
was dying overseas (Lui). 1

P a E-:“

issioner makes such an estimate, the person must be no:?kﬁEd 1r;t;vt{11&r§§

- d that the estimate may be reduced if the person makes a it

g:e,af:}'?davit specifying the actual amount of [1i]ab.ithty ;)rzcée;lgg)ngw}l ;e gn
be withheld or paid (TAA .Sch 1 ss 268-40(1), item - .

aggs unpaid after 7 days, GIC is payable (TAA Sch 1 s 268-75). e s

mate has been made, the Commissioner may commence lr_e%ol\ere[fl{] 5}{) Sy

that estimated liability (TAA Sch 1 s 268—20{2}].T_he person lia o i

ko tTSd' by proving, by means of an affidavit, that the actual lia i11 ly i

Oif:een ldﬂi'gs;tszhg'gl::d or is less than the Commissioner’s estimate (TAA Sch 1 ss

ms 2 and 3; 268-90).

directors personally liable ' .

ction with the regime for the recovery of unremitted amoun‘;sl, t%hfh(élgi%raﬁg !2

ti ng company may be personally liable to pay an amount equ Hollasdin &

ities (TAA Sch 1 Div 269). The regime applies where a company 1 m%.nt s

n in respect of PAYG withheld; an alienated personal ser\nfies ptaymOunt S ti‘le

| benefit provided; SGC for the relevant quarter; an assesse lne at S

for the relevant tax period; or a GST instalment for the relevan

TAA Sch 1 s 269-10). |

IV 269, there is a duty on a director to ensure that the 'compan?(. e s

its obligations to remit amounts deducted or pay estimated liabilities (see

€5 into voluntary administration or restructuring, or

Bins to be wound up (TAA Sch 1 s 269-15).

: i before the due date for the
ipan dertaken one of these options on or 2
b pﬁfécfh}ela(s{ercllit:ggn: or amounts withheld, the directors of the company are eac

25-560
25-550

e
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rred BAS payer, the payment must be made by the 28th day of

end of the third and fourth quarters in the case of a two instalments ' .« a defe : g
deferred BAS payer, and 28 days after the end of the third and fourth qﬁa.Ye;- 'ayeiéspayment of a December monthly PAYG instalment by a deferred BA
BAS payers. This allows those individuals to pay PAYG instalment m;ll't Is T de on or before the 28th of February.

with the fluctuating nature of their income flows. The two instalmengg . i ma

to vary the amount of an instalment by estimating their expected tay
but GIC will be imposed if the varied amount is too low (927-320),

Lodgment concessions
The ATO grants lodgment concessions which generally offer a 4-week

liab;ij‘lsi, Vment ts must be paid electronically. Other PAYG instalments must be
/ -ns“galgﬁgréasxggyer i rgquired to pay a net amount of GST electronically for
jcally if or is a large PAYG withholder (§26-500) with a net amount payable

{ 34—150]5 8AAZMA). Otherwise, the taxpayer is free to pay the instalment by

first, third and fourth quarterly activity statements if lodged electmmcan od acceptable to the Commissioner.
the taxpayer is an active STP reporter (926-630). Full details of the [ . instalments
2021-22 are available on the ATO website. odgm of time to pay PAYG in

may extend the due date for the payment of a PAYG instalment for a
nted by the circumstances (TAA s 255- 10). e
. and payable on a non-business day (ie Saturday, Sunday or public holiday.
qule on the next business day (TAA s 8AAZMB).

j + paying a PAYG instalment on time

4 noe z f"ibtg due to the Commonwealth and may !)e sued for and 'recovered
ents arn"tttlt jurisdiction. Further, GIC is payable if a taxpayer fails to p%y
" cogl G\.n:)stalment by the due date (TAA s 45-80). The GIC is payable on ’;{ é
3 aPA.;( ﬁnpaid for the period that commences on the due date of the PA -
.n:m::;a; when the instalment, and the associated GIC, has been fully pai
(,,L

.

ssioner

There is also a lodgment concession for entities that do not use tax agents for
u : warfa

of activity statements. This concession generally offers a 2-week extension f
the first, third and fourth quarterly activity statements if lodged electromc :
this concession does not apply to: e
° monthly activity statements

monthly GST payers with quarterly PAYG instalments (or other
monthly PAYG withholding payers
head companies of consolidated groups

large businesses with substituted accounting periods (a large busipes,
annual total income over $10 million, annual GST turnover over
annual withholding payments over $1 million, or a member of 5
group where at least one member of the group has annual total ip
$10 million)

] statements that did not have an original due date of the 28th of the monf

° quarterly instalment notices (PAYG instalment only, GST instalment g}
and GST instalment only). ¥

quarter]

[FTR §977-125]

jon of Instalments
Amount of quarterly PAYG instalments

ncome as a basis for calculating quarterly instalments i
: igi i the basis o -
is not eligible to pay quarterly instalments on
Oﬁgyt5§)£%r27_47o) or,gif eligible, has elected to becqme a quarterly payer w%lo
asis of instalment income, the amount of a PAYG instalment for a particular
alculated as follows (TAA s 45-110):

applicable instalment rate x instalment income for the quart‘er

able instalment rate” means whichever of the following is applicable: !
test instalment rate notified to the taxpayer by the Commissioner before the en

e quarter (§27-450) :

e the taxpayer has chosen to use a different instalment rate for the current
er — the rate chosen by the taxpayer, or - )
3 i i i t income year
taxpayer has chosen in a previous quarter in the curren .

erptlim the one notified by the Commissioner — the rate previously chosen by

xpayer. In subsequent years, the taxpayer must use the most recentol;ja)te given
¢ Commissioner or may choose another instalment rate (TAA s 45-205).

ure for varying the instalment rate is discussed at §27-280.

ment income for the quarter” is the taxpayer's instalment income for the
AYG instalment quarter worked out under the rules in §27-260.

ample 1

' i its i t

¥ Big Tractors Pty Ltd is required to pay quarterly PAYG ;lnstaléngntg I&Eﬁy olrali gfr ;:Z.;[(;:lr?;nty
i issi sel

10 instalment income for each quarter. The Commissioner has advl

e | i t instalment quarter. The company

AN instalment rate of 22.57% prior to the end of the cwiren : :

fCided not to vary its instalment rate. During this mstalmenjt quarter, Mlghty P},;lg ”ll;liac:crcr:;sc tl:;ys

Tived instalment income of $1,025,891. Therefore, the PAYG instalment for Mighty Big

i for the current quarter is:
| 22.57% x $1,025,891 = $231,543.60

When annual PAYG instalments are payable N

The first instalment for annual instalment payers is the instalment for the Vedr 'x'
Commissioner first gives the taxpayer an instalment rate, |

A PAYG instalment is not payable if the Commissioner withdraws a taxpayer's.
rate during the income year. i

All annual PAYG instalment payers must pay the annual PATG instalment on o1
21st day of the fourth month following the end of the income year (TAA s
taxpayer whose income year ends on 30 June, this means that the annual PA ‘
is due on or before 21 October. i

Taxpayers should finalise their annual PAYG instalment before lodging their i
return for the year, especially if they will have tax to pay. This will ensure thal
receive credit in their income tax assessments for their annual PAYG instalmes
taxpayers wish to vary their annual PAYG instalment, they should lodge the
before lodging their annual income tax return (allowing enough time for po
processing where the variation is lodged by mail). If taxpayers lodge their ant
tax return before finalising their annual PAYG instalment, they will receive @ €
their assessment for the amount notified on their instalment notice. Taxpayers
to pay their annual PAYG instalment amount by 21 October even if their inco
has been assessed. To alleviate this timing issue, for June balancing taxpa
generally issues the instalment notice in early July. However, if the taxpayer
return has already been assessed, the ATO should be contacted to confirm
amount payable has changed. }
When monthly instalments are payable
Notification and payment of monthly instalments must be undertaken on or beft
day of the next month, unless specified by other means by the Commissioner:

i
0]

127-220

)27-200
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Penalty relief outlined in §29-140 may apply to inadvertent €TTOrS jp) : . penalties apply

activity statements that are due to failing to take reasonable care. tax T mo"

is li highest
ies may apply, the taxpayer is liable to pay only the
more penalezl(?;nplgif I;zplsarticular part of a shortfall is attributable to both

Hd ke reasonable care, only the 500 penalty for recklessness

No reasonably arguable position ;
y g p :x‘ faﬂure to ta

Where a shortfall amount arises from a statement of the tax

pPayer or

treats an income tax law (or the PRRT law) as applying in a particy it 90(2))- ; tts of it are attributable to different categories of
position taken is not “reasonably arguable”, the penalty is 25% of the ;g; L a Shoﬂfﬂhaégﬁlﬁgugﬁr;algmg the shortfall amount into its component
the shortfall amount (s 284-90, item 4) exceeds the “reasonably arguah1° enalties ¢ ?statements and progressive tax rates are taken into account as

ch as ove

_ . : € th
284-90(3)). For an entity other than a trust or partnership, the threshg)q " ".\forked examples in TR 94/3.

of $10,000 or 1% of the income tax (or PRRT) payable for the relevant tazal
out on the basis of the taxpayer’s relevant tax return. For a trust or 21l
threshold is the greater of $20,000 or 2% of the entity’s net income for the

worked out on the basis of the taxpayer’s income tax return (s 284~90[1] it

The threshold is applied separately to each non-identical (or similar but g
2008/2) situation in which the taxpayer did not take a reasonably arguapje Uis
example, if the taxpayer lacks a reasonably arguable position in respect of x?
matters, each of which involves a shortfall amount of $9,000, no penalty Will
under s 284-75(2) even though the shortfall total is $18,000. If the matters e 3
the penalty would apply because identical matters are treated as a single magte f
of which the total shortfall of $18,000 exceeds the threshold. ;

The Commissioner’s views outlined in MT 2008/2 in respect of a reasonap)y,
position are:

ltruﬁees i i der Div 284 where one
) i rtnership can be held liable to penalties under Div r
rtners Htlhae I;;alauﬁnershﬁ)’5 agent, makes a statement about the partnership net
S'O?Ime partnership participates in a scheme (s 284-35). -
b misleading nature of a statement is caused by intentlon_al disregard,
3 selgk of reasonable care, the normal penalties for such behaviour apply (s
or
11 6]' i
] i i loss, for example a
:0se relating to partnership net income or loss,
OFher;n}:iI:*rE, TAA Sch 1 s 444-30 makes each partner jointly and severall_y
-:“ ) u;;culpable partner may take action against the culpable partner, this
it -0 non-culpable partner’s liability to pay the penalty. ] .
D i isi tatements made about the
.. ust is liable to pay any penalty arising from s : ide about
.r 211];?: obiigations,por any penalty arising from the trust’s participation in a
"t elevant, any shortfall amount or scheme shortfall a_mqunt of a beneficiary
& 'fhe trus{’s net income or obligations is treated as if it were the shortfall
court. :

i f a trust, the penalty
' e (s 284-30). Where there are multiple trustees o ;
O en:rlsufggs :Emd they are jointly liable for the whole amount owteddb% the trust
i iti e noted above.
®  An opinion expressed by an accountant, lawyer or other adviser is not i QQ = thresholds applicable to reasonably arguable positions ar s
authority, although the authorities used to support that an OpiniOH may . orate trustees are liable to a penalty under-s 284_75{1) or [ ,1 ted hablhty g
i g o \ e liability arises) are jointly and severally liable to the tax-relate
¢ Ihe absence of authority for a position will not be fatal provided theg the penalty (s 284-95).

well-reasoned construction of the particular provision that is abou: a3
to be the correct interpretation (Cameron Brae).

|

® The position taken must involve a contentious area of the law,

® The test does not require the taxpayer's position to be the “better view”: thy
is “about as likely as not” However, the taxpayer's position must e
and sufficient to support a reasonable expectation that the taxpayer coy|

[FTR §978-055]

® Other authorities could include statements in texts recognised by professi
being authoritative about how the law operates, particuiasly where the

relevant authorities, although the weight of the autiority would dep
circumstances. '

" Penalties relating to schemes e g
! i fits) that would ari
' enalty amounts apply to benefits (scheme bene !
I:;pgyer tIifas entered into a tax avoidance scheme under a ta)satlon la\w}’i
he amounts of the scheme benefits are “scheme shortfall e_lmounts (TAA Sf'
145 to 284-160). Scheme shortfall amounts can also arise under the ar]1) I
: provisions of the income tax law and of other taxation laws, eg GST Act Div
. i f participating
taxpayers, the penalty applies if the sole or dominant purpose of pa

2 \zas for thI; taxpayer (or another entity) to Obt.?ﬂn a schqne benefit. ,Eiég
lat limits a non-resident entity's taxable presence in Australia under IT.
0-200), the penalty applies if a principal purpose was for the taxpayer Eor
ty) to obtain a scheme benefit. For Div 165 GST Act scthgs, the pel}atg
iggered where the principal effect of the scheme is that the entity itself obtained,
Findirectly, a scheme benefit from the scheme (s 284-145(1)).

penal in respect of schemes is expressed as a percentage of tﬂhe scheme
Vi) oug,a;i%u?;duced Iv)vhere the taxpayer has a “reasonably a_rguable case dﬂrflat
Nt anti-avoidance provisions do not apply (s 284-160). Pe-nat'ltles are doubls[ 0 31{
it global entities entering into tax avoidance and profit shifting schemes witho

bly arguable position (s 284-155(3): 922-630). ! e
base nts apply to schemes involving transter pricing unde
Div 915? e(;llglzt_y&aé? ?3111’ non-ggrg’s length income of managed um.'estme_-nltl trqfstlsi
~405) under ITAA97 Subdiv 275-L (s 284-145(2A) to (2C)). The scheme shortia

) The mere existence of a contrary public ruling does not mean that alt
treatments cannot be reasonably arguable.

® As a broad rule, liability will not arise under this category where the :
misleading nature of a statement is caused by an error of primary fact or

While the reasonably arguable position test is an objective test (Orica Ltd; Tho
and Traviati), the standard of the reasonable care is an objective standard that €€
the subjective circumstances of the individual in question. These 2 distinct stand

independently determined (Sanctuary Lakes and ATO Decision Impact Statem
Sanctuary Lakes and Shin).

A taxpayer who is uncertain whether a position is reasonably arguable may be able
a private ruling on the matter.

No penalty applies where a taxpayer, with circumstances similar to those Of;'
Interpretative Decision (ID), relies on the ID, if the ID is subsequently found to beil
However, GIC (129-510) may be payable (PS LA 2001/8).

Penalty relief as outlined in §29-140 may apply to inadvertent errors in tax retdf

activity statements arising from taking a position on income tax that is not T€as
arguable.

29-180
129-160 1
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alian Maste, @ General Anti avoidance Provisions
ns of s 177C(1) are alternative bases upon which the existence of
tablished. Further, there are rules for working out when and how
hed under the 2 limbs (s 177CB).

The simple disposition of an income i
| ‘ -producing asset by a na
i){wned private company is not an arrangement to whicg ITAA3t%ri}J[ Derson ¢
. gsgg:gé,n\{vhere tt};ere are ;}thﬁr associated transactions, transfers or arrg\:] . ¢ can be ];3151‘5
or subsequent), the application of Pt IVA Eemey e et
broader context (TD 95/4). P Ay need to b C0n51 l\n:" limb
a

In any particular situation, it is likel i - that an amount “would have” been included in assessable income
; y that there will 5 le, ) . 3
be a number for ¢X  been entered into or carried out, must be made solely on the basis

aragrap

be identified. For example, there may be i ' Of schepg
» a sch chemg, :
that were actually taken, and anothgscheme if}?&\?ﬁ’;ﬁé& g large numbe - comprising a1l of the events or circumstances that actually happened or
T number of tho. (han those that form part of the scheme (s 177CB(2)). This is described in the

memorandum (EM) as the “annihilation approach”. When postulating

Peabody, the High Court said that i :
a set of circumstances will not constj o
A rred in the absence of the scheme, the scheme must be assumed not

;}fteﬁr argehinc}zllp&ble %f standing on their own without being robbed of a)|

ough whether this is still the case as a result o i

Hart (§30-170) is uncertain. Unfortunately, thereovfr;}slex’lf)uglseea%uﬂnt High Courg ned, i€ e SR et S melude the Ful, Federal o
? GepATELe JUGSMERtS T HrE 3 - the UMMt o e precedent gy i i on the basis of this approach to the first limb include the Full Federal Court
instance in Macquarie Finance. L il (2003) FSIE

On appeal to a court against a Pt IVA determinati issi

his case _in alternative ways. If, within a wide?’tls(i:r}l{egllg %%Iir}rllls},ggngr v entig
Commlsmo.nelr also seeks to rely on a sub-scheme as meeting the re =N Ide
the CommlSSloper may rely on it as well as the wider scheme. The glﬁﬂr-e o
schemes to which Pt IVA can apply may make it easier to assert that a 1 I}t]‘y 10 s
into for the sole or dominant purpose of obtaining a tax benefit S

In British American Tobacco Australia Services Limi .
relevant scheme included the transfer of assets betzv"égﬁd;eggfeguc%r?der'al s
a CGT roll-over election by the first company and sale of the assetspﬁﬁiets’ hel
b%; the second company which used significant capital losses to offset theSlde A
effect of the scheme was to reduce tax by shifting a profit into a rel tcap1
could offset tax 'losses against it on ultimate sale. The court rejected .alna ol
scheme was limited to the making of the CGT roll-over election as it w?)fﬁgnﬁ

the possibility that Pt IVA did not apply by virtue of s 177C(2A).
[FTR §81-200, Q
§30-160 Was a tax benefit obtained? b, -
There must be a “tax benefit” in connection with a scheme for Pt IVA to aw‘*‘
o

Establishing a tax benefit is a 2-ste i i
_ p enquiry (s 177C). First, a taxpaver mizt have
at least one of the following beneficial outcomes from the schemg:y ANe 4

an amount is not included in assessable income (s 177C(1)(a)
w 1o acquire, each of which was entered into on normal commercial terms.

®

L a deduction is allowable (s 177C(1)(b))

® a capital loss is incurred by the taxpayer (s 177C(1)(ba)) the substance of a scheme requires a consideration of its commercial and
® ubstance as distinct from its legal form or shape. Where a scheme forms part
®

natory
ave opccu

asonably be expected to have" limb
le, that a deduction “might reasonably be expected not to have been
me had not been entered into or carried out, must be made on the
stulate that is a reasonable alternative to the scheme (s 177CB(3)). Whether
a reasonable slternative to a scheme must be worked out having particular
« substance ¢f the scheme and its results and consequences for the taxpayer,
rding any patential tax results and consequences.
red to in the relevant EM as the “reconstruction approach”. The EM states that a
on approach is a way to identify a tax benefit in relation to a scheme that also
" taniive non-tax results and consequences. In these cases, simply annihilating
¢ >uld be inconsistent with the non-tax results and consequences sought by the
n the scheme.
ple 1 (based on the EM to the amending Bill)
H want to borrow money to acquire both a family home and a holiday house that
holidaymakers. They borrow the money under an arrangement in which the
ats are applied exclusively to the borrowing in relation to the family home. The result is
e deductible interest payments are increased for the holiday home borrowing and the non-
ible interest payments for the family home borrowing are minimised.
 annihilating the scheme would not leave a sensible result because there would be no
ng at all, so some reconstruction is necessary. It is therefore necessary to consider what might
bly be expected to have happened if the scheme had not been entered into. A reasonable
ve in this case might be that Mr and Mrs H took out 2 loans, one for each of the homes they

:_-' exarﬂp
£ the sche

d Mrs
n to rent to

a foreign in i { ; g
gn income tax offset is allowable (s 177C(1)(bb)), or jer commercial transaction, a postulate would be a reasonable alternative fo
9 e if it performed the same role in relation to the broader transaction as the

elf performs, disregarding its tax effects. If a scheme is integral to a broader
in the sense that it is intertwined with it and facilitates it in some way, then it
easonable for an alternative postulate to involve a reconstruction of the broader
50 long as that produces the same non-tax results and consequences as were

ed by the broader transaction.

ample 2 (based on the EM to the amending Bill)

that in order for Kerry to secure a tax deduction for borrowing money to invest in an
g Company (Offshore Co) it is necessary for her to interpose a resident Australian company.
4 this by using the borrowed funds to buy shares in an Australian shelf company (0z Co). In
0z Co buys ordinary shares in Offshore Co. Oz Co performs no other role.

Ommissioner makes a Pt IVA determination on the basis that the interposition of 0z Co is a scheme
i .Pt IVA applies. Objectively viewed, the interposition of 0z Co achieves 2 effects. One is securing
fl' tion for inferest on the borrowing, and the other is the acquisition of shares in Offshore Co.

ct altel:mative postulate should be another way in which Kerry could reasonably be expected
i acquired ordinary shares in Offshore Co. An alternative postulate that involved Kerry lending
. ;WEd monies to Offshore Co would achieve a different effect. So too would be a postulate that
Ved Kerry investing the borrowed monies in a completely different company.

withholding tax is not payable on an amount (s 177C(1)(bc)).

Second, it must be established that the b i

-ond, eneficial tax outcome would not have hi
or it is reasonable to expect that it would not have happened, if the scheme had i
lelzltered into or carried out. So, for example, a tax benefit may be obtained by at
:) rég;i g}rﬁ(}ggt is rll)(i)t 11;1cluded mdthe taxpayer’s assessable income which would b
( asonably be expected to have been included if th

into or carried out (ITAA36 s 177C(1)(a)). =i thescheme BN,

The prediction about events which would h i
. : ! ave taken place if the relevant sche
%elen ent?re'd into or carried 0}1’[ is known as the alternative postulate or the count
e prediction must be sufficiently reliable for it to be regarded as reasonable (Fe

Before the amendments to Pt IVA that apply on and from 16 Novenbe
(Y30-110), the courts had interpreted the requirements in s 177C(1) that
would have” or “might reasonably be expected” to have happened, as a o8
Ip{hmse representing a range of certainty or likelihood of the alternative P®
however, the amendments applying on and from 16 November 2012 are inté
ave the effect that the “would have” and “might reasonably be expected 1€

(30-160

930-160
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' i i i f the person providing
ts made to a person in consideration of
jo? palz ;ﬂgms and paid in addition to normal periodic salary (Dean). .
gs 1" der an “effective” salary sacrifice arrangement are not sallary :Ed
jvided m; benefits provided under “ineffective” arrangements are sa 1ary i
e yt' to FBT (TR 2001/10: §31-120). Costs incurred by an emp O\B/I\?ﬁelre
ot subjﬁl‘frangements do not give rise to a fringe benefit (ID 2001 /_3%3}5“ e
ng such aid parental leave pay by an employer in gccordance wit 1 e i
focics pazolo the employee can salary sacrifice his/her parental ;af‘éi ]EB%
4 iﬁ;erati(;n as parental leave pay is salary and wages as define
e ’ loyer.
id by the person’s emp ‘ N
E 1-:"j)rm,ridmi“ if it is obtained through the employee’s fraudulent activity that
ot

P by the employer (ID 2003/458).

_:0n contributions _ ) . o
. pnuation contributions are not fringe benefits if they are contributions for
1 El'ﬂ

General Criteria for Fringe Benefits

135-060 Outline of fringe benefits

A taxable fringe benefit will arise where:

® a benefit is provided to an employee, an associate of an employe
person at the direction of an employee or an associate of an empjg & or

. . Yee
® the benefit is provided by the employee’s employer, by an associate gp
or by a third party under an arrangement with the employer or With e
the employer, and an g
] the benefit is provided in respect of the employment of the e

Mployee (s 1-
The tax extends to benefits that are provided to prospective or former o
connection with their prospective or past employment. Cnp

Connection with Australia
FBT applies to benefits provided in relation to an employee who is 3 r

esident op ee 10 , i easonably believed
except where the relevant salary or wage of the employee is exempt from ie;lioq ; olying superannuation fund or a fund that the contributor r y
to a non-resident employee whose salary or wage from the employment has E i

3 13-100) .
L 1 1 for whom the benefit is
3 i erannuation fund where the employee .

-rgsi;dg ?;r: 1':(?) -ary resident of Australia (generally an employee with a temporary
1ae s

, Or

: 1nier the Retirement Savings Accounts Act 1997 (113-470). i oy
S ot ibuti i der any of those exclusions

. DESE tion contributions not falling unde tho:

'“psﬁcgégu%eneﬁt In particular, superannuation contributions on behalf of
n -

of employees (eg a spouse) are subject to FBT (s 136(1), definition of “fringe
0

source (definition of “employee” in s 136(1); ID 2007/25). Where an employee
resident for part of the year, benefits provided during the year will be taxable i "
to the period of residence. Whether FBT is included as a tax to which 3 parti
applies depends on how “Australian tax” is defined in the agreement. For Examp

Zealand DTA and the United Kingdom DTA include references to FBT

- For the g
of FBT to benefits provided to a non-resident employee from New Zealanq or th
Kingdom, see ID 2005/166.

FBT applies irrespective of whether the acts, omissions, and so on giving rise td
s o st TR e e 'y an employer of a superannuation fund’s expenses (that are treated as a
D

[AFB {6-000, tion contribution) are not a fringe benefit (MT 2005/1).

135-070 Benefit must be provided
A “benefit” includes any right, privilege, service or facility. Some benefits are
excluded as fringe benefits and do not give rise to any FBT liability. The main ex. 5
®  exempt benefits (35-645) '

[AFB §6-020, {6-360]

Benefit provided to employee
nee benefit, a benefit must be provided to an employee of the employer concerned

3 Additionally, a fringe benefit arises where a benefit is providrltd to I:.)I; ;\;s;);;géiea?;f
o salary or wages d yee, or to a third party under an arrangement between the ?n11p4c8:%fze}r_ (35-110).
®  most superannuation fund contributions (see below) ; oy,rer, and an employee or an associate Of.the e]fnplloyee » e D . fit Hiad een
® payments from certain superannuation funds of whether there is an employment relan:s?;I;OIISPRYIé pu?'pc':z;? In addition,
® benefits under employee share schemes or employee share trusts, including in in cash form, would it have bEindszlsagnofov;eegs so that benefits provided to sugh
of individuals engaged in foreign service, and including certain stapled e pccuve EpIOyEes ar:ugiiteto FBT li)f thosé benefits meet the other criteria.
acquired under such schemes and indeterminate rights (10-085; ID 2010/1 gng‘;ietlsr afggjcézaeioa;eelativjes of deceased employees (eg travel benefits provided
®  payments on termination of employment 1 E widt?wer of a Member of Parliament) are not subject to FBT ](Ti 1%23[;" ll?j)yrégf
®  capital payments for enforceable contracts in restraint of trade 1 '.‘u of funeral expenses of a deceased em”pl_oye;? (Iill)esgog érigpioyrele& C(P].'Il pany
®  capital payments for personal injury i I who is entitled to recﬂzlel ;glggegrsg:figsffé lga%glents that are subject to PAYG
®  payments deemed to be dividends for income tax purposes and loans :?5 R foldesaw "
with the deemed dividend provisions in ITAA36 Div 7A (§4-200, eg ID 2011 - A the employer to pay part of the agreed salary to a third party
®  payments to an associated person to the extent that they are not considered | fiployee directs the employ

a bank by way of loan repayment) the amount remains part of the employee’s
Vood; Case 1/97). .

| Who i i ith non-cash benefits instead of salary or wages is treated
12}2&1: gfolggegngrn}lair‘felgtl been in the form of cash, that C;lSh would have been
‘Wages and that person would have been an employee (s 137). i
lions made by an employer to an industry welfare trl}lstd(CE()tZggi/ By
tions of apprentice levies to a redundancy fund (CR 2004/97) to e ortahle
fnefit. See also CR 2004/113 (payments for worker income protection

€ insurance policies) and ID 2002/848 (employee share plan).

Commissioner to be deductible
® amounts that have been subject to family trust distribution tax ({6-268) ;
® certain distribution entitlements of individual venture capital managers (s
The following are salary and wages (rather than fringe benefits): -

® an allowance paid to employees in place of medical benefits insurance (Tubet
of Australia)

] payments made to employees for the cost of fares to and from work, rega ';1
whether public transport was used (Roads and Traffic Authority of NSW: 13

{35-080
135-060
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ple Value of Property Fringe Benefits 1623

@ an employee has agreed to receive the food or drink in retymy font ) R ly (s 44). For details of the reduction, see §35-680. For example, light
employee's entitlement to receive salary or wages and this would 4 Iedy rdlﬁgby a computer training company to its trainers as part Qf the conduct
apart from the agreement, or E k- were property benefits subject to the “otherwise deductible

4 Courses
@  itis reasonable to conclude that the employee’s salary or wy I B ~uced the taxable value of the benefit (Pollak Partners). Generally, the

i i ’ Woulq is reduced by the same amount as the amount that would have
st 1 ot o f e e e T o e o et e i v
inclu €ments wherely d 2 i i f the benefit is reduced only by that
salary and wages to have food and drink supplied to them on theiry ;_»g ‘31111 ( - only 2 partial deduction, the'value o ¥
The exclusion does not apply to a subsidised canteen which is availabiepto b unt. [AFB 945-200]
and which does not form part of a salary sacrifice arrangement, Under g, § 3 1

an employer pays for an employee’s meals which have been provided p, .
caterer located on, or the independent caterer delivers to, the employer’s 3;].
~I,

[AF;

q

\aluing in-house property benefits
et of ules for valuing in-house benefits, depending on who provided the
sfhe activities of that person.
i i ,, ed for sale
Taxable Value of Property Frlnge Benefits A ;:rty is provided by an employer or associate, and that person manufactures,
10

935-510 Valuation rules for property fringe benefits ; ' cesses or treats the type of property concerned, the valuation rules are as

There are different rules for valuing property fringe benefits, depending onl

concession for “in-house” benefits applies. soods are identical to goods normally sold by the employer to manufacturers,

i ers or réailers, the taxable value of the benefit is the amount by which the
Non-concessional rules ; .r's lowest arm’s length selling price exceeds the amount, if any, paid by the
Except where the concessional rules for in-house benefits apply, the taxap,
property fringe benefit is generally the amount by which the arm’s length ¢
to the employer exceeds the price charged to the employee (35-530), FBT s

1

the grossed-up taxable value of the benefit (§35-025).
In-house benefits

m 15 are identical to goods normally sold by the employer to the public by
e taxablé value of the benefit is the amount by which 75% of the lowest price
d to the public exceeds the amount, if any, paid by the employee.

the goods are similar, but not identical, to those sold by the employer (eg
ds”), the taxable value of the benefit is 75% of the amount which the employee
be expected to pay for the goods at arm’s length, less the amount, if any, paid
employee (s 42(1)(a)).

rchased for resale

groperty was acquired by the provider, and is of a sort that the person would
Il in the course of business, the taxable value of the benefit is the arm’s length
¢ that person less the amount, if any, paid by the employee (s 42(1)(b)).

have lost value (eg through obsolescence or deterioration), the taxable value is
the employee would have paid for them at arm’s length if that is less than the
jurchase price.

1l price

property is acquired by the provider of the benefit in the ordinary course
 under an arm’s length tramsaction (s 42(2)(a)), the arm’s length price is
fice” of the property, ie the expenditure that is directly attributable to
or obtaining delivery of the property (s 136(1)). Where.the property is
icquired in the ordinary course of business or is not acquired in an arm'’s
saction, the arm'’s length price is the amount the provider coulq reasonably
{0 pay for the property if the acquisition had been in the ordinary course
der an arm’s length transaction (s 42(2)(b)). An arm’s length transaction
n in relation to which the parties are dealing with each other at arm’s

6(1).

Concessional valuation rules apply where the benefit is an in-house benefit

“in-house property fringe benefit” is one provided in respect of tangible prope

o the employer or an associate (not a third party) provides the benefit, and
is of a sort normally sold as part of the provider’s business, or

° a third party provides the property, after acquiring it from the employer
of the employer, and the property is of a sort normally sold by both tn
the person from whom it is acquired as part of their businesses (s i

“Tangible property” means goods and includes animals, gas and- eiectricity,
include real property (ID 2004/211), gift cards (ID 2010/135) ar'a hayment o
2010/151). When a retail store employer provides an employec-with a
entitling the employee to merchandise from the store, the en:nloyer provides
with an in-house property fringe benefit only when the employee redeems {
coupon for merchandise (ID 2014/17).

The concessional valuation rules extend to cases where, rather than being
with in-house property, the employee purchased the property and the employe
the bill or reimbursed the employee for the cost. It does not matter whether t
purchased the property from the employer, an associate or a third party supp
the benefit in these cases is an expense payment benefit, it is valued under the(
rules applying to in-house property (35-350). The only special rules to b
account are: 1
] the employee must obtain a receipt or invoice from the supplier and 8

employer, and

: port benefits
b any amount paid to the supplier by the employee and not reimburse X Sy ) ik el Sl ot
ibuti the tax alue of airline transport benefits is calculatfad as 75% of the sta y
‘f}?é] tprll’ggg.t;l taEHe Beelit by e Emplayss H11d. dedpoicd, R of the benefit, less the employee contribution. Where the transport is on a

e, the stand-by airline travel value is 50% of the carrier’s lowest standard
Yy airfare for that route as publicly advertised during the year of tax. Where
is on an international route, the stand-by airline travel value is 50% of the
" ':aﬂ'fif:r’s standard single economy airfare for that route as publicly advertised
€ar of tax,

Where employee could have obtained deduction

Where there is a property fringe benefit and the employee could have obt |
only income tax deduction for all or part of the expenditure on the prf{l‘
the cost of deductible work clothing: TR 97/12), the taxable value 0F &

(35-520

(35-510




