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view, citing conflict with the fundamental rights provisions of the Basic Law where

Basic Law is intended to be the supreme law in Hong Kong.'® The courts have Iargel
avoided this issue by often mentioning the Hong Kong Bill of Rights in the same brﬁaﬂ){
as the ICCPR and the Basic Law’s fundamental rights provisions virtually as if thege Wer
interchangeable. .

tead (as opposed to Basic Law art.39), the case for saying that the reservation

KBORO 108 ect to domestic constitutional interpretation and norms would be stronger.

.25 is subj . .
E ¢ of these conundrums, from the Government’s point of view, may be to
wathotuthe wording of art.39 itself refers to the incorporation of the ICCPR under the
est thal

ORO. The language of art.39 is as follows:
0 .. - ivil and Political Rights,
b sions of the International Covenant on Civil an :
‘ Thel ptgglational Covenant on Economic, Social and Cultural Rights, and
Fhe national labour conventions as applied to Hong Kong shall remain in
}ntzgn and shall be implemented through the laws of the Hong Kong Special
- for

Administrative Region.”

Two prominent issues have had to do with democratic reform and the place of econom,
social and cultural (ESC) rights. They deserve at least passing treatment.'’ In the case 0;. -
democratic reform, the issue arises in the following way. If art.25 of the ICCPR is a pg

of the law of Hong Kong, that would then suggest a right to universal, equal suffrage
However, the Government’s response to criticism from the Human Rights Committee'
(HRC) is that this is a domestic matter, it is subject to domestic law and that so
domestic law is concerned, art.158 of the Basic Law authorises the NPCSC authorit.
to interpret the Basic Law.

faI' ag
atively gument is that the Executive branch’s reading of Hong Kong’s tregty
should receive deference (e.g. the doctrine that the cpgrts anq the executive

hould speak with one voice). Critics may counter that it is precisely where. an
c};t?onﬂl legal rule is clear (e.g. where there is a HRC pronouncement on a specific
[l

try report) and a constitutional rule is involved (art.39), the courts should never
to the execitive branch.

o Ats cast light on the Hong Kong Government’s position, and that of the courts
_Juc:‘gl{li ?i&;af;’u }g\fam % Secremgyfor L%ustice,'“ Cheung J held that at the time of the
cnz-z::;s ;nactment, a fully elected LegCo had not been introduced by the colonial
spnment. Therefore the Basic Law’s incorporation Qf the ICCPR by virtue of art.39
not refer to the colonial Government’s subsequent introduction of an elected LegCo
05 but to the ICCPR as it applied as of 1990. In Ubamaka Edwgrd Wilson v Secretary
Security,* Stock V-P took the critical date to be that when _Bptam became party to the
R in 1976. Citing both judgments, the Government’s position coulq perhaps be rgad
ggest that art.39 refers directly to the law in Hong Kong as reflected in the reservation
6, or in any case, as at 1990."”' But it is difficult to see hpw a treaty reservation
be evidence of Hong Kong law, or at any rate how the Basic Law refer_s to th.e UK
nment’s treaty reservation in art.39’s reference to Hong Kong law as it applied at
ime when the Basic Law was enacted. In any case, if art.39 referred dlrectly to a
reservation, it is difficult to see how the proper construction of that reservation as
er of international law therefore becomes irrelevant.'? It would be equally difficult
, and this is the more fundamental issue, how art.39 could excuse a violation_of an
ational obligation. The better approach may be to examine the proper construction of

> reservation, which states:!**

ther ar

The issue therefore raises a potential conflict between international and national law; not gation

Jjust on the international plane (where domestic law would not excuse an internationg)
violation) but also within the domestic legal order of Hong Kong. Assuming that the
provisions of the ICCPR have been incorporated into Hong Kong law by virtue of art.39
of the Basic Law, they would possess constitutional status (i.e. the British colonial theory
referred to above). However, this does not preclude the NPCSC rendering authoritatiye
interpretations of the ICCPR qua constitutional law and would, on this view, lead to a
situation where a domestic authority (in Beijing) is permitted to over-ride an internationg|
legal norm which itself is not only incorporated into domestic law but into domestig
constitutional law. One possible explanation has been that there is a treaty reservation to
art.25(b) which states to the effect that Hong Kong is not obliged to establish an elected
“Executive or Legislative Council”. The HRC’s view however is that the reservation is valig
only insofar as Hong Kong did not have, and by virtue of that reservation was not required
to have, an elected legislature at the time the reservation was made.'™ But once Hony
Kong chose to establish an elected legislature, the reservation is spent and Hong Keug is
obligated by treaty to observe the requirements of a right to equal, universal suffra 2L

This debate has therefore also prompted questions about the precise way in ‘whicii art.25
has been incorporated into the domestic law of Hong Kong. Is it mncorperated sans the
reservation to art.25(b)? If it is incorporated by way of the HKBORO, th=n the Ordinance
expressly incorporates the reservation under s.13:188

“Article 21 [incorporating Article 25 of the ICCPR] does not require the establishment
of an elected Executive or Legislative Council in Hong Kong.”

The Government of the United Kingdom reserves the right not to apply
'~ sub-paragraph (b) of article 25 in so far as it may require the establishment of an
elected Executive or Legislative Council in Hong Kong.

But if it is incorporated under art.39, then art.39 is itself silent on the reservation issue.

The matter does not end there. Even if one accepts that art.39 is silent, can that silence not
amount to acceptance of, even deference to, the views of the HRC about the precise legal

: i i toral
scope of the reservation? Compared with the view that the ICCPR was incorporated under uch, the language of the reservation suggests quite plainly. that once electora

angements are “established”, be it for the Executive or the Legislative Council, the

Andrew Byrnes, “And Some Have Bills of Rights Thrust Upon Them” in P. Alston (ed), Promoting Human Rights

Through Bills of Rights (Oxford University Press, 2000), 318, 330-337.

See further, Chapters 26 and 29.

% See e.g. UN Doc. CCPR/C/HKG/CO/2, 21 April 2006, para.18, reiterating its view in UN Doc. CCPR/C/79/Add.57,
9 November 1995, [19]. See also Chapter 29 of this book.

87 Ibid.

' HKBORO s.13. Observe however that even here, the terms of .13 remains susceptible to the HRC’s analysis.

18

=

0] 1 HKC 493.

138/2009, (201 1] HKEC 716).

d Report of the HKSAR of the PRC in the light of the ICCPR, paras.25.1-25.5.
tra Fok JA in Ubamaka Edward Wilson v Secretary for Security.

Wailable from the UN Treaty Database at www.treaties.un.org.
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are automatically a part of the common law in Hong Kong.>®® FG Hemisphere Associq,
€y

LLC'v Democratic Republic of the Congo confirms that view:2%

“... when customary international law changes, the common law incorporates thog
changes, save to the extent that the newly formulated customary internationg] s
conflicts with domestic law. Although the judgment of Lord Denning in Trendey ha

been the subject of critical scrutiny in the course of this appeal, there is no argumey,

with his proposition that:

It is certain that international law does change ... and the courts have ap

international law have changed—and do change—and that the courts havi
effect to the changes without any Act of Parliament, it follows to my mind inexorap)

that the rules of international law, as existing from time to time, do form part of gy
English law. It follows, too, that a decision of this court—as to what was the ruling of
international law 50 or 60 years ago—is not binding on this court today. Internationg
law knows no rule of stare decisis. If this court today is satisfied that the Tule of
international law on a subject has changed from what it was 50 or 60 Yyears ago, it cay

ng

give effect to that change—and apply the change in our English law—without Wwaiti
for the House of Lords to do it.”

For the moment, this proposition can be said to be the law in Hong Kong. Indeeq,
notwithstanding the CFA’s ruling in Democratic Republic of the Congo v FG Hemisphere

Associates LLC, recent Hong Kong case law generally continues to attest to the growing

“internationalist” attitude of the territory’s judiciary which arguably, more than the
traditional monism-dualism dichotomy?'® conditionally, but crucially, impinges on the
relationship between international law and domestic law, Notably, the willingness of local
Jjudges to engage in arguments grounded in international law and international jurisprudence,

embracing in particular international human rights rules and practices (at times venturiuz

even further), increasingly and amply manifests itself in court deliberations and decisiong -1

Prominent examples include a remarkable®? recognition of the status of the piinciple of

non-refoulment of refugees as a “universal norm of customary internationai, law *;23 (and

20

=

See further, Mushkat, Ore Country, 167-171.

[2010] 2 HKLRD 66, [55].

The case for “revisiting” the monism-dualism dichotomy is highlighted in Magnus Killander, (ed), International law
and Domestic Human Rights Litigation in Africa (Pretoria University Law Press, 2010) (in light of evidence that courts
in many dualist countries in Africa use international law to a larger degree than explicitly monist countries such as

20

-1

210

those in Francophone Africa, where direct applicability of international law is opposed and little use is made of it in

interpreting constitutional provisions).

For an examination of relevant cases see Albert HY Chen, “International Human Rights Law and Domestic Constitutional
Law: Internationalisation of Constitutional Law in Hong Kong” (2009) 4 National Taiwan University Law Review 237-
333. For discussion of more recent cases see Michael Ramsden, “Using International Law in Hong Kong Courts”, fn 180
above (observing an overall approach “consistent with orthodox constitutional and dualist principles” but suggesting that
“a broader use of international law was warranted in the interpretation of Hong Kong’s Basic Law”, 269).

A duty of non-refoulment based on customary international law is rarely asserted by courts. See James C. Hathaway,
“Leveraging Asylum” (2009-2010) 45 Texas International Law Journal 503, 527. See also Oliver Jones, “Customary
Non-Refoulement of Refugees and Automatic Incorporation into the Common Law: A Hong Kong Perspective”
(2009) 58 ICLQ 443468, 450 (noting that Hartmann J “became the first judge, at least at common law, to recognisé
customary non-refoulement of refugees’™).

Cv Director of Immigration [2008] 2 HKC 165 (following a comprehensive review of both relevant international
instruments and a full range of scholarly positions), Hartmann J concluded that “[o]n balance ... it must be recognised
that the principle of ron-refoulment [as] it applies to refugees has grown beyond the confines of the Refugee Convention
and has matured into a universal norm of customary international law.” Ihid., [1 13]. For an insightful analysis of the
case see Oliver Jones, fn 188 above. Sec also Kelly Loper, “Human Rights, Non-refoulement and the Protection of
Refugees in Hong Kong” (2010) 22 International Journal of Refugee Law 404-439.
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the changes without the aid of any Act of Parliament ... Seeing that the ruleg 0(:,

€ Blvey

CONCLUSION

. ional right in Hong Kong™"), the affirmation of the prohibitign of torture and
i inhuman or degrading treatment as peremptory norms of international law
i Ofblarring any derogation/reservation;?' the determination that the “gf:_:neral,
> and indiscriminate restrictions” imposed by the Lfegislative Council Ordinance
tomatic an risoners’ right to vote in the LegCo elections amount to a breaqh of
ap-542_) L hts:2'® the holding of the Insider Dealing Tribunal to high international
Stimﬁonal - edl,ll‘al due process;*'” and the application of international legal criteria
darFlS ot pi}?i right to “fair and public hearing by a competent, indepepdent and

:igtr?lzunal” to disciplinary proceedings and legal relations between civil servants
[l

d the State as their employer.*'®

P :poIlSt
other form
£ s cageﬂs);

5. CONCLUSION

this necessarily brief survey, we have observed the ckvp]o_pngents in the flf..‘,ld of
R nd immunities, wherein the line between the Jurlsdlctlop and authority of
. detlonﬂ?at of Hong Kong may not always be clear. In the years since the Handm{er,

. aI‘ld' 1 and fxecutive activity have gone some way to cast light on swiftly evolving
' Juqlm'a Jas. There will continue to be differences of opinion in relation to some larger
. o as; whether Executive behaviour in the intervening years has contracted
eSum'mj?Lnanded the autonomy of Hong Kong. But these debates need not concern
E er‘h::‘ g Ji;pis particular context.”"” Our major focus has been on the principles actually
: ‘fllﬂ(i‘ .1;: utlhe courts. As with any regime of foreign relations law, time has in some key
.spliéts grought greater clarity to Hong Kong’s external relations law and, despite the

ertainty that has recently surfaced, will hopefully continue to do so.

inevitably remains in certain respegts_ a fluid config}lrati_on, as ev_idenced fl?ly :hz
sely scrutinised Congo saga; and, even ifin a less ml{ltl-leectlopal fashmn},l asre detf: ea
1 certain aspects of diplomatic immunity and the ongoing discussion about the rIlze o}g

mprehensive rendition agreement between the Centrz.ﬂ Government and Hong c;ng.h v
he same token, Denning’s view that custom is automgtm_a!ly a part of the common law has
s far not been jettisoned. There persist some ambigl_ntles re]atlgg to treaty succession,
icularly regarding the precise application of thf: major hurr}an rlght_s treaty ol_)hga}l;uolll(s;

r Hong Kong law. These and other pivotal issues in this f:VOlVlng domain s! oub
mmand bureaucratic, public and scholarly attention in the coming years and ought to be
arefully revisited in academic, judicial, and policy settings.

O
\QO

- Ubamaka v Secretary for Security (2012) 15 HKCFAR 743. ‘ 3 .

- Ubamaka Edward Wilson v Secretary for Security [2009] 3 HKC 461 (citing demsmr}s by the European Court o

Human Rights and General Comments of the Human Rights Committee to hold inappAhcable to art.7 of the [CCPR/

art.3 of the Hong Kong Bill of Rights the reservation in relation to immigration legislation). .

Chan Kin Sum v Secretary for Justice [2009] 2 HKLRD 166. See further, Chapter 29. Interestingly, a total ban on

 voting by prisoners is applied in many US states, Japan, Singapore and Malaysia. bid., [45]. ]

 Koon Wing Yee v Insider Dealing Tribunal (2008) 11 HKCFAR 170 (relying on the case law of the European Court o

 Human Rights and the General Comments of the United Nations Human Rights Committee). .

-~ Lam Siu Po v Commissioner of Police (2009) 12 HKCFAR 237 (adopting latest progressive European case law, in
Preference to the less progressive Human Rights Committee Comments).

" See further Roda Musikagt, “Hong Kong’s E)ircisc of External Autonomy: A Multifaceted Appraisal” (2006) 55 ICLQ

945-962.
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which controls them through appointment and removal, will not allow resignation.’ Becaye. o
legislature is dominated by pro-government members, it is difficult if not impossible fop i t§e the
a motion of no confidence to exert pressure on officials to resign. Without universa] suff 55
the CE and LegCo elections, there are insufficient institutional incentives for political app.; . . “ » 38
to hold themselves to public account rather than answering to the CE and Beijing 310?1::? oy il service 15, a3 the gf)"_flimmentt puts g;o’ied bba:hkebjorﬁfodﬁztitgg ngoggﬁrsne;tvil
prediction of POAS critics that in the absence of a democratic framework the adding of P(;liﬁ he ugh the power of senior civi sir\fan S 1\fvasf mmati)g n nd implementation. Thé e
tier would not only fail to boost public accountability but would also serve to furth . s continue to play a central role in policy for

" €T COncep ., 3 i f staff. As of 31 March
political power in the hands of an unelected CE (and the unelected central government thy cgg ‘o e constitutes the largest part of the executive by number of sta

3. THE CI1viL SERVICE

(a) Background

. . 1 : : ivi i 698.%° Under the Basic
him/her), has materialised.* The additional layer provides a channel for the Chinese 2OVernmey 0. the establishment of the civil servw.(z1 st?ff Iflul-rlr(l)l;erelgoiiglalthough Elis shlition
to control politics in Hong Kong via the CE. One may counter that there was little accounyy ‘ . civil servants mll,st be p;rme;nent res lt ijn 50 diis efs @ %vermnent departments or
under the previous system, and hence that the political appointment system is no Worse B nply to foreign nationals appointec as a g

experts recruited to fill certain technical and professional posts, nor to certain
as ; hn

ior ranks as prescrlbed by law.5

10

.4 from the British system, the organisation of Hong Kong’s civil ser\fice is based
P racy, which is characterised by high degrees of formalisation (i.e. operates
t,;11:1(‘:)ugh?written rules and regulatioy_as), _centralisation (ie. pc‘)‘wer co_ncentralted it[
.« Jevels of tHe hierarchy) and complexity (i.e. larg_e nymbers .Of sub}mlts, levels an

i tions" .8 There are two main layers of organisation: policymaking bureaux and
ﬁ]:: d zp?(’;ments that implement the policies thelbureaux lay dc_)wn. Most grades are
i el but Administrative Officers—yvho constitute a generalist elite who oc_cgmi
: qj},r nolicymaking positions in a policy bureau (expePt for those held by poh_tl_ca
‘)F—are trained to be generalists rather than specialists to ensure a broader vision

response is that under the previous system, senior civil servants, who saw themselves as Stews
of public interest,” functioned as an autonomous bulwark against the CE.*! Somewhat irgpje,
that bulwark served as a check on abuses of power by the CE (although the bureaucratic Syste

itself suffers from accountability problems, a point I will come to in the next section). Undey ,?‘f
new system, the bulwark has been weakened. 1

The second criterion for evaluating the effectiveness of POAS is whether it has alloweq .:--
CE to command strong and responsive governance. The system fails on this criterion to'
again for systemic reasons. Without democracy, there are insufficient mnstitutional incenjyg .
for political appointees to heed public views. Their disconnect from the public explains thejy
gross underestimation of public discontent with the extradition bill in 2019. Nor are politica]
appointees always unified in vision. The statutory bar™? against the CE belonging to any polit s
party has handicapped the CE’s ability to command a united team,’ resulting in a system thap $ policy formulation. N .

has been described as resembling a “fragmented, multi-party presidential-based system™ 5 O being rid of corruption in the 1970s (see section 4 below), the c1v1l-seffv:ce hai, bﬁzg
The final criterion is the maintenance of the professionalism and political neutrality QO gnised as a syn_lbol D.f mtefglrxty_is Il’llffhel él::l-augotrcé E}fm};?riﬁe;,fig “S(;e;:e:; LSm o
civil servants. In theory, reassigning political tasks from senior civil servants to politic  become a manifestation o local se ruh, el
appointees could enhance the former’s political neutrality. However, preservation QI trievork, The significance that the dra

: : ; - : i ! iti ivi i in the devotion of a separate—
neutrality may depend, inter alia, on whether political appoitees and civil servaniz §; a smooth transition of the civil service can be seen P

. SN ' i ument to “public servants” (the majority of whom are
distinct career paths.* In Hong Kong, partly because of the underdevelo ment ¢, | d elaborate—section of the doc en Yol e : ]
1 - i 4 N il servants) and its extensive provisions on the continuity of the civil service system:

arties, the civil service remains a key source of political talent fr hi e OB
p - SOUICEOL P Aent from which i an drifg blic servants serving in all Hong Kong government departments before the handover

ideri iti : 56 : . . \ N .
e e S el 0 i b all remain in employment and retain their seniority with terms no less favourable
1 before (art.100 of the Basic Law); the pension of retired staff shall remain payable

political career have an incentive to demonstrate political loyalty at the cost ot neutrality 7]
101 of the Basic Law); and the meritocratic system of appointment and promotion

revisit the issue of political neutrality in the following section on the ¢ivit scrvice.

all be maintained (art.103 of the Basic Law). For China, these guarantees of contir}tfity
re important for pragmatic purposes: without civil service support, a smooth transition
governance would not have been possible.
e civil service is managed by the Civil Service Bureau and governed by three main

struments, The Public Service (Administration) Order, issued upde? art.48(4.) Qf Fhe
sic Law, “sets out the Chief Executive’s authority to appoint, dismiss and discipline

—

utees

N

a1

See Cora Chan, “Demise of ‘One Country, Two Systems’? Reflections on the Hong Kong Rendition Saga” (2019) 49
HKLJ 447, 454,

“* Wong, “The Civil Service”, fn 5 above, 99.

See Cheung, “The Quest for Good Governance,” fn 32 above, 254,
Chor-Yung Cheung, “How Political Accountability Undermines Public Service Ethics” (2011) 20(70) Journal of
Contemporary China 499, 500; John P Burns and Li Wei, “The Impact of External Change on Civil Service Values in
Post-Colonial Hong Kong" (2015) The China Quarterly 522, 523; Wong, “The Civil Service”, fn 5 above, 92.

That senior civil servants were an autonomous political force can be seen in Administrative Officers being dubbed the
“AQ Party™: Wong, “The Civil Service”, fn 5 above, 93.
% Chief Executive Election Ordinance (Cap.569) 5.31.
Thomas § Axworthy and Herman V Leonard, “The Long March in Hong Kong: Continuing Steps in the Transition
from Colony to Democracy” (2007) 33(2) William Mitchell Law Review Article 10, 548.
Lee and Yeung, “The ‘Principled Officials Accountability System’, fn 12 above, 123,

% See ibid., 123-124.

Lee and Yeung, “The ‘Principled Officials Accountability System™, fn 12 abave, 124; Wong, “The Civil Service”s fn3
above, 89.

See Cheung, “How political accountability undermines public service ethics”, fn 50 above, 512-513.

ivil Service Code, [1.1].

icial website of the Civil Service Bureau of the HKSAR: https:/www.csb.gov.hk/english/stat/quarterly/540 html
ic Law arts 99 and 101. o )
Wong, “The Civil Service”, fn 5 above, 96, which cited D Rosenbloom & R Kravchuk, Public Administration:
derstanding Management, Politics and Law in the Public Sector (McGraw-Hill, 5th ed, 2002), Chapter 4 for features
Of bureaucracy,

Wong “The Civil Service”, fn 5 above, 92, 96. N
Anthony B L, Cheung, “Transformation of the Civil Service System”, in Ming K. Chan and Alvin Y. So (eds), Crisis
| and Transformation in China's Hong Kong (ME Sharpe, 2002), 166-167.

Cheung, “Transformation of the Civil Service System”, ibid., 166-167.
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public servants; to act on representations made by public servants; to make distplin

ontracts.”" On the art. 103 argument, the same court held that preservation
regulations; and to delegate certain powers and duties under the Order” 65 Tt

-loyment p of pay adjustment required only that the system be preserved; it did not

s _ : ¢ daptas s 1o system O i revious system, the government
from provisions in the Letters Patent and Colonial Regulations. The Publjc Sel_gted Vth.ee yreservauon of all elements therein. Un_ccllf;rr t?;irpcomparis};n with salaries in the
(Disciplinary) Regulation enacted pursuant to the aforementioned ord ' P cretion, but was not bound, to consi

cr gOVEI’nS

dis
disciplinary procedures that lead to the removal of civil servants, Finally, the Civi] Serdl ; e

¢ and thus the decision not to conduct a pay trend survey could not be said

. b . a - . ate secto . 2
Regulations are administrative regulations made by the CE or with his or her authority h 4 jeviate from the previous system. o o
regulate the daily management of the civil service. They are complemented by anq detai] a.t; ) d nole, the civil service reform had little long-term effect. Owing to resi
in internal circulars and circular memoranda.56 ed [ilic Lo

o : ants and the improved economic environment by the latle 2000s, som;e3 of
i g. linking performance to pay, were never fully 1mplen_nented. In
origin? blic se::tt;r -reform—which comprised decentralisation, contraf:tmg-out and
- Fhe Eu has had long-lasting effects. The government has had to strike a lj)flance
rivatisation T—c on the one hand and equity and accountability on the other: Even
etween efflflﬁfllnzrket to play a greater role in the delivery of servicF:s would increase
fallowing t ‘:,1 | might not be justified in the public interest. The soaring rents for retail
ciepCY, 1t1§ : housing estates that resulted from the Housing Authority’s dlvestmeth
b ey 1(?1 and car-parking facilities to Link Real Estate Investment Tru_st, a unit
; cer_talll 1Fetalt}w -tock exchange,’ constitutes an example of “how private gain can be
E 11s'teec(li 0:: thu kexpense of public interest”.”” Moreover, the government has had to
naximiz 7 2

Je with the accountability problems that arose as a result of decentralisation and
pp 7

qvati sovion,™

m civ
(b) New public management reforms®’

The guarantees of continuity in Hong Kong were put to test by the introductio

Public Management (NPM) reforms. There are two types of such reforms. The Civi]

service reform introduced in 1999 and the mid-2000s sought to bring the managemen:

system used in the private sector into the public sector, The public sector reform that beg

in the 1980s sought to downsize the government and enlarge the role of market in rE:Soume'
allocation in society.®

N of Ney,

Civil service reform was introduced in Hong Kong more as “a reaction to the politica]
and economic difficulties which the government has encountered than [an] attempl(t] ¢,
converge with what the more enthusiastic advocates of new public management consider
to be a world-wide revolution”.% As a result of the Asian Financial Crisis in 1997 anq
the economic consequences of the SARS outbreak in 2003, the government experienceq
six consecutive years of budget deficits and was pressurised to reduce the cost of the
civil service.”” Meanwhile, the government also faced serious legitimacy crises: public
disgust with policy blunders, grievances against the economic downturn and calls for
cuts in public salaries to match those in the private sector, to name a few. The proposed
civil service reforms included, iner alia, pay cuts for civil servants, systems linking
pay to performance and the use of more contract staff. The first of these became &
subject of litigation, with the legislation passed by the government to cut the salaricg
of civil servants challenged in a judicial review for violating the guarantee ot ‘a9
less favourable™ employment terms in art.100 of the Basic Law, and the gove=imment’s
decision not to conduct a pay trend survey before enacting the legislation fo violating
the guarantee of the previous system of pay in art.103 of the Basic Law. On the art.100
argument, the Court of Final Appeal (CFA) held that the provision guaranteed only
that the actual amount of pay did not fall below that prior to 1 Juyy 1997; it did not
guarantee that there would be no pay cuts. Even before the handover, the government
had the power to vary the contract terms of civil servants via legislation. Hence, the
enactment of said legislation did not introduce a new (less favourable) term to their

’ (c) Political neutrality

t the values that civil servants are mandated to up!mld,79 tha_t gf polltlcal“neutrah}tly
%I;Efl the most contested. The Civil Service Code requires th}?t (;;Vl}: sefr\tfin_ts als;zlrivt; tme)
the day with total loyalty and to the best of their Y,
ttanir;lhaet t(ggi\;eg:vl:ll ngli(t}iiail beligfs are” and “not allow their own personal party pogggai
1]1'erﬁon or party political beliefs to determine or influence the dlscl.la‘rge of thellr 0 1;;11.51
'eg and responsibilities, including the advice they givg and the_ dems1§1;15 05 actions they
ake”® This requirement raises various issues, two of which are discussed here.

(i) Neutrality and political rights

The first concerns the search for the appropl_‘iate 'balam?e bet\yeen protec(;mg tne:)t(re;gg
nd civil servants’ enjoyment of civil and political rlghts, 1nclud!ng the 'free o;n t?l " % .
nolitical views and the rights to vote, stand for election and st_nke, an 1ssu.ett' a s bee
much litigated in other jurisdictions.®! Civil servants are subjelct to rels;tnc ions o i il
ights stipulated in regulations and circulars, the content of which has been incorp

'\ Secretary for Justice v Lau Kwok Fai Bernard (2005) 8 HKCFAR 304, [35]-[58].

Ibid., [64]-[81]. 100117

Scott, The Public Sector in Hong Kong, fn 67 above, 109, 117. co e

" Johannes Chan and Vivian Wong, “The Politics of the Ombudsman: the Hong Kong experience 91_;1 Marc Hertogh and
* Richard Kirkham (eds), Research Handbook on the Ombudsman (Edward Elga'r, 2018), 91, 96— S
See Wong, “The Civil Service”, fn 5 above, 102; also Scott, The Public Sector in Hong Kong, f ; y s Authari;JJ
® The attemnpt to divest was unsuccessfully challenged by judicial review: Lo Siu Lan v Hong Kong Housing

(2005) 8 HKCFAR 363.

Wong, “The Civil Service”, fn 5 above, 103.

See Chan and Wong, “The Politics of the Ombudsman”, fn 74 above, 96-97.

- Civil Service Code, s.3.

1bid., [3,7]. e "

See e.g. Kenneth Kernaghan, “Political rights and political neutrality: finding the balance point” (1986) 29(4)
Canadian Public Administration 639.

®  Official website of the Civil Service Bureau of the HKSAR, accessed via https://www.csb.gov.hk/english/admin/

overview/22.html (Overview)

1bid. See also Association of Expairiate Civil Servants of Hong Kong v Chief Executive of Hong Kong [1998] 1
HKLRD 615 which upheld the procedures laid down in the CE’s Executive Order as falling within the meaning of
“in accordance with legal procedure” for the purpose of Basic Law art.48(7) ([14]). Cf Leung Kwok Hung v Chief
Lxecutive of HKSAR (HCAL 107/200, [2006] HKEC 239) (CFI); (CACY 73, 87/2006, [2006] HKEC 816) (CA)
[31]-[38]; Kong Yunming v The Director of Secial Welfare (2013) 16 HKCFAR 950, [24]-[28].

See generally lan Scott, The Public Sector in Hong Kong (HKU Press, 2010), chs.5 and 6.

Wong, “The Civil Service”, fn § above, 100. See generally Cheung, “Transformation of the Civil Service System”,
fn 63 above, 168-177. There is a wide range of non-government public sector organisations. See Scott, The Public
Sector in Hong Kong, fn 67 above, ch.6.

Scott, The Public Sector in Hong Kong, ibid., 95.

- Jbid., 87-89.
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into their terms of employment. As a general rule, civil servants are barred from engagi
in party political activities or using public resources for party political purposes
official capacity.® They may, however, join such activities in their private capacity, subje
to them complying with the relevant rules, refraining from “political party activitja u
might lead to any actual, perceived or potential conflict of interest or bias with thejr off,
positions or with the discharge of their duties and responsibilities” and ensuring thag
activities “would not compromise, or might not reasonably be seen to compromise
impartiality... in their official capacity; or cause any embarrassment to the governm,
Civil servants are prohibited from standing for CE, LegCo and District Counci] elec
although except for the “restricted group”, civil servants may in their private cap.
stand for, inter alia, election to the Election Committee for the CE.* The restricteq
comprises four groups of civil servants that are categorically barred from all
activities in the context of Hong Kong. They are directorate grade officers, Admi
Officers, Information Officers and the disciplined officers of the police force 3 Tha
Justification given for this absolute bar is that these are officers jn senior leve] g i
positions whose nature of work renders them more prone to allegations of bias,% Shortly
before the handover, there was an unsuccessful attempt to challenge by judicial reviey the
ban on all directorate grades from taking part in the selection of the first CE.%

icj

ti()nsJ
aclties
group
POlitica]
Nistratjye

The 2019-2020 anti-extradition movement threw into relief the CONtroversy over the
scope of the right to demonstrate enjoyable by civil servants. During the movement, 4
civil servants rally was held,™ and some civil servants have even been arrested for alleged
participation in unlawful protest activities.® The government strongly condemned thege
acts. A civil servant who co-organised the aforementioned rally was reported to haye
been demoted,” raising concerns of political retaliation and promotion based on politica]
patronage rather than merit. Controversies over civil servants’ {reedom of expression angd
political rights will likely amplify in the era of the NSL, which, inter alia, requires public
officers to declare to “uphold the Basic Law” and “swear allegiance to the Hong Koig
Special Administrative Region™' and disqualifies individuals who have been convictey
under the NSL from holding any public office.” Prevailing restrictions on civil sérvantg’
right to demonstrate may be judicially challenged at some point. Space pieciudes an
in-depth analysis of the relevant legal issues. I highlight only two points,

First, whether the restrictions are sufficiently precise to satisfy the “preseribed by law”
requirement have to be considered in light of the variety of docum=nis sgtting them out,
with potential overlap in scope. Is the relationship between those docuinents clear? Might,
say, more lenient requirements in circulars and codes, be subject to, say, more restrictive
requirements in the Civil Service Regulations?

¥ Civil Service Code, [3.7].

2 Ibid., [3.8].

https://www.csb.gov.hi/english/info/files/Panel200802 | 8_Election_electioneering e.pdf , [6].

5 1bid., [7].

https://www.csb.gov.hk/english/admin/conduct/141 html.

Senior Non-Expatriate Officers’ Association v Secretary for the Civil Service (1996) 7 HKPLR 91. See Johannes Chan
SC, “Basic Law and Constitutional Review: The First Decade” (2007) HKLJ 407, 436.

Seee.g. https:I/www.scmp.com/news/hnng-kong/politics/am'cIe/BOZ1 276ﬁmng—kong-civil-servants—embarmss—govenmznt—
protest,

See e.g. ht(ps:/fwww.scrnp.com/news/’hong-kong/law—and-crime/articl6/3027954/second-hong-kongfcusmms-Officerv
arrested-over-protest,

https:."/www.Scmp.cDmﬂ'newsf'hung-kong/politics/article/S08S682/h0ng-kong-pr0tests-union—leader—behind‘civil-
servant-rally.

% NSL art.6.

%2 Ibid., art.35.
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THE CIVIL SERVICE

- agsessing the first and fourth limbs of the proportionality test, the importance
# af limiting civil servants’ right to demonstrate must be evaluated. Two s_uch
ensure that implementation of public_ policy wil} not be affegte_cl bi; pamsa;:
and (2) to ensure that the public w11! be c_onfndentlt!lat this is the case. t
. be a legitimate aim, its importance varies with the ability of Fl}e governmen
ilst (1) 27 deliver legitimate decisions on the common good. Political neutra!lty
'by_and—larg? itself, but a means to ensure that there will be stable imp}emeptathn
L Bnd(;n ilsion; on the common good.** Its value in democratic jurisdictions is
o et(}:na assumptions that there are reasonable disagreements about what _the
mised upogll equires, and that democratic procedure is a legitimate way of resolving
o E rencis G*r:anted such assumptions, civil service neutrality ensures that there
b dlsagree}i'lnerylto implement legitimate decisions on the common good, regardless of
pill be 2 HEIC en to be and which political party happens to be in power. Th_e concept of
e e applity could be applicable to non-democratic jurisdictions in wh1c.h. dec1510_ns
i d-large legitimate. As for (2), it may also be considered a legitimate aim
' aIe'by-azrzlli(r ifgthe public thinks that implementation of public policy may be aﬁ'ectgd
g e '-s'{erations it may have an incentive to not always orgamze.c'onduct_m
. C?t 1lsuch poli,cy. Ensuring of public confidence would be a legitimate aim
o ::;1 : of the existence of such confidence outweighs that of the absencg of such
er'llthﬁ WLiLA\%\?l[lether it so outweighs and by how much, in turn depend_, inter al:q, on the
-ﬂﬁ:‘i:“i'timacy of the policies of the regime in question. The f(_)r.egomg anai_yms shows
. e,‘::];é vflue of poiitical neutrality varies greatly accprding to_p_ohtlcal anc,i gomal ff:ont';lcx_t.
%ﬂ upshot is that one should not blindly use restrictions on civil servants’ rights found in

Oo er (say, democratic) jurisdictions to justify similar restrictions for Hong Kong.
i (]

>

ihe aimS 0
are: (1) to
iderations;

(ii) Neutrality and political patronage

The second issue raised by the requirement of political neut_ra]ity rle\.rolves the extent
b hich it will be compromised in an environment in whlc{h pohtl.c_al patronage 1s
v:rently increasingly demanded of at least some civi.] service posmops.thl:tlgonﬂlafi
ntral government makes clear its will in, say, na_thnallmlfrastructure protj_ec s, national
ucation, political reform, and national security, it is difficult for any e:tl hlt)i[ wil pin e
Hong Kong government to resist it, given the power imbalance bet\xr_ie(lil the W(():.Ollﬂicts
rvants may come under increasing pressure to execute qrd?rs even if ¢ 01Jng 502020 =
th their professionalism. The Secretary for C1v1! Service’s remarks in une £
il servants have “dual identities” as servants not just _Hong Kong but o_f Chlpa as we b

ed to aggravate rather than quell worries that civil service professionalism may be
compromised by political pressure.

The disqualification of pro-independence election candidatf:s by returning .offnl:ers (v\lrh?
are civil servants) in the aftermath of the Standing Cgmmlttee of tht_: National People’s
ngress’s 2016 interpretation of art.104 of the BaS}c Law has lra:sed concerns over
W resilient civil service neutrality and professionalism can be in an environment in
which interference by a politically powerful Chinese regime in Hong Kong govem??i{ie
18 increasingly normalised.” Such concerns will only be e:liac;rbateid in the era o e
NSL, which, inter alia, gives the Chinese government indirect influence (e.g. via

See Kernaghan, “Political rights and political neutrality”, fn 81 above, 642-646.

C€f Cheung, “Public Service Neutrality in Hong Kong,” fn 8 above.

See Lee and Yeung, “The ‘Principled Officials Accountability System™”, fn 12 above, 131.
https://news.rthk hk/rthk/en/component/k2/1530702-20200607.htm

See Lee and Yeung, “The “Principled Officials Accountability System™, fn 12 above, 131-132.
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THE EXECUTIVE INDEPENDENT COMMISSION AGAINST CORRUPTION

the Beijing-appointed CE and Secretary for Justice) over the designation of Persg
handling national security cases,” and establishes the NSC (comprising a Beijing adyig
responsible for policy-formulation and assessing national security situation.” The imOr)
then, is as civil servants who participate in protests are being criticised for compromig;”
neutrality, the demands on at least some civil service positions appear to underming thi
very principle as well. The principle has come under increasing pressure in the fraug
political environment of Hong Kong. .

. 5 key feature of the city’s lifestyle and systems, and one that distinguishes it from
i Jand. The Basic Law recognises that fact by enshrining ICAC’s independence:
e i ssi.on Against Corruption shall be established.... It shall function independently
Omﬂ(l;ountable to the Chief Executive” (art.57 of the Basic Law). The Court of Appeal
be.ac HEKSAR v Lew Mon Hung,'” explained that the purpose of this provision is to
) mthat the establishment, existence and function of the ICAC shall be protected by
l;:;ic Law and not be arbitrarily changed by local legislation or other means™ and to

or the ICAC with independence”.!*
[]

[CACO stipulates that the head of the ICAC, the Commi-ssioner Against Corr}lption,
o is “gubject to the orders and control of the Chief Executive, shall be resp(_mmble for
- direction and administration of the Commission™® and “shall not be subject to the
on or control of any person other than the Chief Executive”.! ICAC’s budget is
from general revenue'”’ and is approved by the CE, subject to audit by the Director

u dlt 108

4. INDEPENDENT COMMISSION AGAINST CORRUPTION

(a) Background'”® L
Before the establishment of the ICAC in 1974, corruption was tackled by a specialiseq unit 1
of the police force, a set-up that failed to stamp out the problem of serious corruption that
Hong Kong society then faced, not least because the police themselves were often corrupy
For decades, the colonial government had delayed establishing an independent anti-gmﬁ
agency. It was not until the late 1960s, when public discontent with the problem became
too serious to ignore,'” and the government’s legitimacy had been severely diminisheg
by the 1966 and 1967 riots, that the colonial government took more resolute steps. In
1971, it enacted the Prevention of Bribery Ordinance (POBO), a comprehensive piece of
legislation that remains to this day a major legal tool against corruption. The escape in
1973 of Police Chief Superintendent Peter Godber to the United Kingdom (UK) while
he was being investigated for corruption sparked a huge public outcry, and provided the
ultimate impetus for the establishment of the ICAC. Godber’s escape prompted Sir Murray O .asonably suspect to be guilty of offences under the above-mentioned ordinances''? and of
MacLehose, the the_n governor of Hong Kong, to commission an independent inquiry led O ther offences revealed during the investigation of the suspected offence under the POBO
by a senior judge, Sir Alastair Blair-Kerr. The inquiry report recommended, inter alia, that Q r Elections (Corrupt and Tllegal Conduct) Ordinance, which they reasonably suspect are
the power to investigate corruption be detached from the police. In 1974, the Independent Q nected with or facilitated by that offence.!'* The ICAC officers also possess special
CUmijSiDIL Against Corruption Orl(ciiinance (ICACO) was enacted, thereby establishiua ers of investigation, including the power to inspect documents if thc?b Commissione:i'
the ICAC. The new commission’s bold moves to purge corruption in the police force leq 1y sonable cause to believe that an offence under the POBO may have been committe

severe tension between the two organisations, cflmgmating iIrjl a near murt)iny by the 1 olice I;E}:Elt the documents in question are likely to be relevant to the inestigation.‘ 1* Despite
in 1977. As a compromise, Governor MacLehose agreed to a partial amnesty, generally ICAC’s vast investigative powers under the POBO, the Secretary for Justice’s consent is
exempting bribery offences committed by the police before 1 January 1977 = needed for the prosecution of offences thereunder.!"® If the Commissioner has reason
) suspect that the CE may have committed an offence under that ordinance, he or she
refer the case to the Secretary for Justice, who may then decide whether to forward
he matter to LegCo for consideration of whether to take the steps under art.73(9) of the

(c) Structure and powers'®”

« of March 2020, the ICAC had over 1,500 staff and a budget of $1,245.1 million for
1 2020-21 “miacial year." It comprises the Commissioner’s office, as well as three
artments_corresponding to the organisations three-prong approach to tackling
ption. Operations, which investigates corruption; Corruption Prevention, which gives
_on.mieasures that can be taken to prevent corruption; and Community Relations, which
= ates the public on the importance of “cleanliness”. Investigating officers have enormous
restigative powers,'!! including the power to arrest without warrant any person whom they

(b) Independence

The ICAC’s powers are underpinned by the ICACO, the POBO and the Elections (Corrupt
andTIllegal Conduct) Ordinance.'” An oft-mentioned feature ofthe ICAC isitsindependence,
which was key to its success in turning Hong Kong from a corruption-afflicted society
into one of the cleanest jurisdictions in the world. The low level of corruption in Hong

' [2019] 2 HKLRD 1004,
Ibid., [105]. See McWalters and Bruce, Bribery and Corruption Law in Hong Kong, fn 100 above, 135-137.
" ICACO s.5(1).

% NSL arts.16-18, 44. * [bid., 5.5(2).
® Ibid., arts.12-15. :  dbid., 5.4,
1% Information in this section is drawn from Ian McWalters and Anne Carver, “Independent Commission Against Corruption’s 1bid., s3.14-16.

" See generally McWalters and Bruce, Bribery and Corruption Law in Hong Kong, fn 100 above, Chs.2—4; McWalters
! and Carver, “Independent Commission Against Corruption”, f 100 above.

 hitps://www budget. govhl/2020/eng/pdi7head072 pdf

* See generally “Independent Commission Against Corruption”, fn 100 above, 95, 105-106; Michael I. Jackson, “Anti-
Corruption Law and Enforcement in Hong Kong: Keeping it Clean” in Jiaxing Hu et al. (eds), Finance, Rule of Law
and Development in Asia: Perspectives from Singapore, Hong Kong and Mainland China (Brill, 2016), 499-506.

~ ICACO s.10(1).

= Dbid, 5.10(2), 10(5).

POBO 8.13(1). But see s.13(1A).
* bid, 531,

in M.S. Gaylord, D Gittings and H Traver, Introduction to Crime, Law and Justice in Hong Kong (HKU Press, 2009), 91-93;
Anthony Neoh, “An Impartial and Uncorrupted Civil Service: Hong Kong’s Fight Against Corruption in the Past 34 Years” if
Christopher Forsyth, Mark Elliott, Swati Jhaveri, Anne Scully-Hill, and Michael Ramsden (eds), Effective Judicial Review: A
Cornerstone of Good Governance (OUP, 2010), 216-230; Tan McWalters SC and Andrew Bruce SC, Bribery and Corrupfiol
Law in Hong Kong, (LexisNexis, 4th ed, 2019), Chs.1-2. See also Ian Scott, “The challenge of preserving Hong Kong’
successful anti-corruption system™ (2017) 6(3) Asian Education and Development Studies 227; Ray Yep, “The crusade against
corruption in Hong Kong in the 1970s: Governor MacLehose as a zealous reformer or reluctant hero?” (2013) 27(2) China
Information 197; H.l. Lethbridge, Hard Graft in Hong Kong: Scandal, Corruption and the ICAC (OUP, 1985).

See e.g. McWalters and Carver, “Independent Commission Against Corruption”, ibid., 91-92

1% See McWalters and Carver, “Independent Commission Against Corruption”, ibid., 101.
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INTERPRETI ‘
NG CONSTITUTIONAL RIGHTS AND PERMISSIBLE RESTRICTIONS A GENEROUS AND PURPOSIVE APPROACH

the exercise of State power, but it is unclear ho T
> w far the same approach would 1 g 1 i e
e that questions of policy remain primarily the responsibility of the
future once the courts move beyond the realm of criminal law and freedom of expiggp-ted g remembe e 1 B # ?

SSIO]]__ 1
adopting the more structured approach of determining the “rationality” and
' ortionality” of the impugned measure when viewed against the social mischief which
i o i it jecti i il took the view that the

The courts have . ) 7 o} ed to remedy (i.e. a legitimate objective), the Privy Council took L
fundamental right Sl HI ngtirée;iar]s tagggtﬁq hai hbfrgl approach towards_ the Iflterpretati(m 3 3 'mm;i_ﬂd in the majority of cases be able to determine whether a reversed onus provision
reached the Court ‘of Appeal ,th i ¢ s el‘rated, Hong Kong Biu of Rights cage Whj } ] gthe presumption of innocence by examining the substance of the impugned measure
Aawii of o g COnStitEtIiJona,] ere’?%%rlt Set1 a liberal and enthusiastic tone embracjng 1 © g to go through this somewhat complex approach. Instead of necessarily
approach and warmly embraced ;1' ;ac mow};dged the need for 4 "eWJ“_riSPrudenﬁ {0 resort to the structured approach, the test is whether “it remains primarily the
At issue was whether certain st Ny aSS‘l‘Stance y mt?fnatm.n al and comparative materja[i _ibility of the prosecution to prove the guilt of an accused to the required standard and
ain statutory “reverse onus” provisions were consistent i spon’ tion is reasonably imposed”. The less significant the departure from the

4. A GENEROUS AND PURPOSIVE APPROACH tead F

i : : . With ; ce
right to the presumption of innocence. In a colourful passage, Silke V-P held thag-12: fthe %irptrtilﬁ;]}gcle,pthe simpler it will be to justify an exception to the right.

S . e -

In my judgment, the glass through which we view the interpretation of the Hon | July 1997, the Privy Council was replaced by the CFA as the final appellate court
Bill is a glass provided by the Covenant. We are no longer guided by the ode_{U 11{ » yKong- Unlike the Hong Kong Bill of Rights which was thrust on the judiciary,
cannons Qf _construction of statutes nor with the dicta of the common law inhm V g CI?Agwarmly embraced its new constitutional role under the new, albeit unprecedented
m our training. We must look, in our interpretation of the Hong Kong Bill creny - ution of “oric ceuntry, two systems”. It is obvious that the court has been conscious of
aims of the Covenant and give “full recognition and effect” to the statement! : t : 7 e as the giardian of human rights and the common law, and that it is keen to establish
commences that Covenant. From this stems the entirely new Jurisprudential app‘:gl;z 4 1 putatiOﬂ in the common law world. In its first case on the Basic Law, the court set the

TrmEh. L Eais Alreadysee fored™ A of iz general approach towards the interpretation of the Basic Law.'** The purpose
£k Rasic Law is to establish Hong Kong as a Special Administrative Region and an

And on the approach towards determining the constitutionality of restrictions qn + qable part of Ctiina under the principle of “one country, two systems”, under which

s o g Kong will enjoy a high degree of autonomy. In interpreting a particular provision,
“The onus is on the C Tusti ; : . surpose may be ascertained from the nature of that provision, or other provisions .of
of probability. I"J}he Zviég\:(l t(?fjtl;f:fg‘ s o ge discharged on the pfepon_deran ugic Law as well as other relevant extrinsic material (including the Sino-British Joint

' rown needs to be cogent and persuasive, Th aration). The CFA held that Chapter III of the Basic Law should be given a broad

interests of the individual m ; . :
but, in the light of the cont uit b; b}? ieRC. EBLIEL tbe Mistesls of society generall generous interpretation “in order to give Hong Kong residents the full measure of
; ontents of the Covenant and its aim and objects, with a kiay ndamental rights and freedoms so constitutionally guaranteed”.'”

towards the interests of the individual”. i
Leung Kwok Hung v HKSAR, the CFA restored the Sin Yau Ming approach and

Accordingly, the court in that case looked for evidence to substantiate, inter alic. -ational QR avivocally the goucrous and purposive approach fo it
link between the proved fact of possession of a key to a container or prémisen a\the claim erpreting the Basic Law, at least at the level of principle. The Chief Justice held that:*
that a re_versed burden of proof is a proportionate means to curb the cance-6ac trade of drug
trafficking. This enlightened approach guided the Hong Kong courts iu '1?e1r‘1nterpretation
of the Hong Kong Bill of Rights in the first two years, until the Privy Council set a more
cautious tone in Attorney-General v Lee Kwong Kut in 1993:123

“It is well established in our jurisprudence that the courts must give such a fundamental
right [to freedom of peaceful assembly] a generous interpretation so as to give
individuals its full measure. On the other hand, restrictions on such a fundamental
right must be narrowly interpreted. Plainly, the burden is on the Government to

“While the Hong Kong judiciary should be zealous in upholding an individual’s rights justify any restriction. This approach to constitutional review involving fundamental
under thc_a Hong Kong Bill, it is also necessary to ensure that disputes as to the effect ~ rights, which has been adopted by the Court, is consistent with that followed in many
Of- the Bill are not allowed to get out of hand. The issues involving the Hong Kong ~ jurisdictions. Needless to say, in a society governed by the rule of law, the courts must
Bill should be approached with realism and good sense, and kept in proportion. If - be vigilant in the protection of fundamental rights and must rigorously examine any
this is not done the Bill will become a source of injustice rather than justice and it restriction that may be placed on them”.

w111_beldebased in the eyes of the public. In order to maintain the balance between. '

the individual and the society as a whole, rigid and inflexible standards should not cordingly, any restriction of fundamental rights must satisfy the test of legality,
be imposed on the Legislature’s attempts to resolve the difficult and intransigent amely, that any restriction on fundamental rights must be prescribed by law, which is

problems with which society is faced when seeking to deal with serious crime. Tt must

~ Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4.

1

- Ibid., 29 (Li CJ). See also Shove Sh Dir Immigration [2018] HICCFI 1168, [75); [2019] HKCA 947, [37)
R v Sin Yau Mine (1991) | HKP . . e . See also Shove Sherpa v Director of Immigration [ 1168, i | 13
0 hid 107 g ( ) LR:88, 107 (Silke V-P). [‘Where the Court of Appeal affirmed that the proper approach is to consider the ordinary meaning of the language with
2 Ibid., 113 ?2?};” toits context, purpose and the relevant legislative materials.
£ & 3 5 - Tk
* [1993] 2 HKCLR 186 (Lord Woolf). A N) i{HKCFAR 229, [16], footnotes omitted. Se also Yeung May Wan v HKSAR (2005) 8 HKCFAR 137, [11-[3]
8 Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, 28-29.
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enable the exercise or the enjoyment of the right."*® The concept of “positive oblj
has not been fully explored in Hong Kong. It will cover the failure of the Gove

provide protection in some circumstances and thus extend the reach of the Hop
Bill of Rights and the Basic Law to cover infringements of fundamental rights by pri Ol
citizens. For instance, the obligation to protect privacy under art.14 of the Hop 3
Bill of Rights requires the Government to take steps to protect against interferenge .

Batigp.
ent

privacy by private individuals.' In the context of adverse possession, the court hag taksh':;

the view that compensation for lawful deprivation of private property under art.10s on'

the Basic Law applies only to expropriation of property by the Government and noy :

private individuals.’® On the other hand, a positive right may not necessarily inclyge
negative right. For instance, the right to associate does not necessarily guarantee 5 Tight
not to associate, especially in the context of a “closed shop” system. Likewise, the right
to free speech suggests that the court has no power to impose an apology as a remedy,
In each of these cases the court will have to balance the rights and the Justificationg for
the restrictions in question. At the same time, the Basic Law should be construed gg ,
living instrument that evolves and responds to social changes, and thus a literal, technicg
narrow or rigid approach towards its construction is to be avoided.' The role of the ¢q
Is to construe the Basic Law and to ascertain the particular legislative intent as expre
through the language of the statutory text, not the intent of the lawmaker as a category
standing on its own.'*! Hence, a mechanical adherence to the ‘intent’ of the Basic I gy
at the time of its adoption is unwarranted. It is a living tree that is capable of growih and
development, and historical relics should not stunt its growth.'¥ As Justice Bertha Wilson
of the Canadian Supreme Court nicely put it, “a constitution is always unfinished and
is always evolving”. It is like a “chain novel where generations of judges produce their
respective chapters. Each judge is constrained to a degree by what has gone on before, byt
at the same time is obliged to make the novel the best that it can be”, ¥

urts:
Ssed

5. PRINCIPLE OF LEGALITY

The principle of legality has been used in two different scenarios. The first is where it is a
principle of statutory interpretation under the common law, according to which fundamental
rights are not presumed to be taken away or restricted in the absence of ¢’ear wording or
necessary implication. In this regard it is a principle of statutory interpretation. The second

13

Cheung Tak Wing v Director of Administration [2020] 1 HKLRD 906; ZN' v Secretary for Justice (2020) 23 HKCFAR 15:
Leung Kwok Hung v Secretary for Justice [2020] HKCA 192; Leung Kwok Hung v HKSAR (2005) 8 HKCFAR 229, [22]-
[24]; MDB v Betty Kwan (HCAL 18/2012, [2014] HKEC 497); Wong Wai Hing Christopher v Director of Lands (HCAL
95, 97-99/2010, [2010] HKEC 1485); HKSAR v Au Kwok Kien [2010] 3 HKLRD 371; Plattform v Austria (1991) 13
EHRR 204. See further below on social, economic and cultural rights. It is an uncomfortable fact that the Governments
positive obligation to ensure the right of peaceful assembly became a justification for requiring, in the view of the majority
in Leung Kwok Hung v HKSAR, the prior notification scheme imposed by statute; and thereby led the majority to ils
conclusion that there was no violation of the right to the freedom of peacetul assembly in penalising non-notification.
General Comment No 16: “The right to respect of privacy, family, home and correspondence, and protection of honour
and reputation (art.17)”: 04/08/1988, [1]. See further Ch.22 of this volume.
Harvest Good Development Co Lid v Secretary for Justice [2007] 4 HKC 1. See also Chs.13 and 31 of this volume.
" Ma Bik Yung v Ko Chuen (2006) 9 HKCFAR 888.
Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, [28]; Director of Immigration v Chong Fung Yuen (2001)
4 HKCFAR 211, 223; Cheng Kar Shun v Hon Li Fung Ying [2011] 2 HKLRD 555, [89]-[91], [198].
Director of Immigration v Chong F ung Yuen (2001) 4 HKCFAR 211.
W v Registrar of Marriage (2013) 16 HKCFAR 112, [84]. Also William, Leung TC Roy v Secretary for Justice (CACY
317/2005, 17 March 2006); Boyce v R [2004] 3 WLR 786, 795: Edwards v Attorney-General of Canada [1930] AC 124.
B. Wilson, “The Making of a Constitution: Approaches to Judicial Interpretation” (1988) PL 370, 372. The famous
chain novel analogy comes from Professor Ronald Dworkin, see Ronald Dworkin, Laws Empire (Belknap, 1986).

=

143

Vate.

vl‘ je starting p
o the Home

PRINCIPLE OF LEGALITY

human rights jurisprudence, where it embodies _the first meaning but _tal;es
Brived fr0$ ose requirements not only in respect of the existence of a legal bastls or
7 t?:ulndzmental rights, but also concerning the quality of the legal enactment.

(a) The principle of legality as a principle of statutory hiferpretation
a

cannon of construction, the principle of legality h_as: been invoked in matfly
i all.y : cases as part of a constitutional test for determining the legal basgs oh‘a
: gl:tsl act or decision.'** However, recent developments hav'e suggested that this
emmelzxff principle of legality has also acquired a constitutional life of its own.
ommon ‘
g oint is a well-known passage by Lord Hoffmann in R v Secretary _of St;re
Department, ex parte Simms, where His Lordship, after accepting that
iament is supreme, wrote: '
" i tit is
inci i Parliament must squarely confront wha
« rinciple of legality means that ‘ :
- thflc}; accegt the political cost. Fundamental rights cannot be overrlddeln b){.gen.eral
domgg_ ous words. This is because there is too great a risk that the full_unp 1cat10rlls
E iitied meaning may have passed unnoticed in the democratic process. In

ir unquai S
Olfﬂ::;em% 3% express language or necessary implication to the contrary, the Courts
the U

fore rresume that even the most general words were intendfad to l?e subject hto thz
the"rlﬁ‘ T éi{ts of the individual. In this way, the Courts of tﬁe thed ngdqm, .t ozég
{oa ing the sovereignty of Parliament, apply principles of conszzrytzona zty
et ich exist i j h er of the legislature is
itle different from those which exist in countries where t € pow, i
éxpressly limited by a constitutional document.” (Emphasis Added.)

[ ¢ approach was adopted in R (Unison) v Lord Chancellor.'*® The is.sue V\(;as
et;ailthe li)ntroduction of a new and substantial fee to commence a labgu(r1 clz;(r)x; 13111 :;
: i er w
f i t Appeal Tribunal Fees Or
{ loyment Tribunals and the Employmen '
._e E:;Eegythe power of the Lord Chancellor under s.42(1) of thﬁ? Trlbunals_, Couﬂrrt; 51[1111(:
E gf)rcement Act 2007. The Supreme Courst emphasised thgt in cgns{[.rultllllg f t,and
i itutional principles which underlie the text,
court must take into account the constitu . derl
:"4 ;rir;nlriples of statutory interpretation must give effect to those prmcqzlgts. As:l ;:11?) Ifﬁ;
Li] )
. i i ise of the right of access to court, it wo
der would impede or hinder the exercise o t of acce _
e lawful if it was “clearly authorized by primary legislation”. Such clear wording was
und to be absent. | N .
The same constitutional approach was seen in the more recent Miller cases arlj;ng ](\)’ru ]3
Brexit. In Miller v The Secretary of State for Exiring th_e European Umon tgle er istzriai
the Supreme Court held that the principle of legality 1mposed1‘1;m1ts on ﬁ(e): nrqnélrémesﬁc
I 1 i irs i that it would remove
erogative to conduct foreign affairs in such a way ! ’ 1 ¢
W agsource of law and fundamental rights.'*” In Mz.ller (No 2) v Pr:yle Mhmzsz‘er,azgi
upreme Court held that a decision to prorogue Parhan_lent (or to advise tfe% m(t)n =
prorogue Parliament) will be unlawful if the prorog_a?lon has the effect of frus rat iti
preventing, without reasonable justifications, the ability of I?arhament to carry ?:n v
onstitutional functions as a legislature, and as a body responsible for the supervis

. : i FAR 362,
For example, sec 4 v Commissioner of Independent Commission Against Corruption (2012) 15 HKC

[67]-[72]; Chan Sze Ting v HKSAR (1997-98) 1 HKCFAR 46, 50. i 2 .
E [201)0[1 oo Queen (1993) 179 CLR 427, 437. Both cases were cited with approval by

the CFA in 4 v Commissioner af ICAC (2012) 15 HKCFAR 362, [68]-[69]
" [2017) 3 WLR 409, [65], [68].
" [2018] AC 61, [87),
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PRINCIPLE OF LEGALITY
INTERPRETING CONSTITUTIONAL RIGHTS AND PERMISSIBLE RESTRICTIONS

: : . o s g ; . ; ideli iteria can be discovered
discretionary power must give an adequate indication of the scope of the dlSCreti()n, the nding orders or adm_mlstratwe guldelmﬁs,,d or Whent m;crh ?»thjces O it b
the degree of precision required will depend on the subject matter itself. The celeh ] g e h established practice, as long as such documents ol p1 e ealire wiih coret
passage in Sunday Times v United Kingdom was adopted:'s° Fateg rovs ffected.'” In contrast, the court will be more vigilant in g

a ; ; . .
Elrson:uch as covert surveillance, in which case the scope of discretion must be
“First, the law must be adequately accessible: the citizen must be able t0 hay, sutfss with sufficient clarity.'®®
ca

indication that is adequate in the circumstances of the legal rules applicable tﬁ?lu_

‘ . ; i ing the fact that
2 i 11 be slow to strike down common law, notwithstanding

given case. Secondly, a norm cannot be regarded as a ‘law’ unless it is forrnulat ever, the co_urtiwlles may not be easily ascertainable. This may be due to the fact that

with sufficient precision to enable the citizen to regulate his conduct: he myg; S on law princ p de and the court would always be able to fill the gap or to clarify

able—if need be with appropriate advice—to foresee, to a degree that i b on law is judge-made

§ Ieasonghy,
in the circumstances, the consequences which a given action may entail. Tp, s:

consequences need not be foreseeable with absolute certainty: experience showsg g,
to be unsustainable. Again, while certainty is highly desirable, it may bring in jtg traj
excessive rigidity and the law must be able to keep pace with changing circumstap, o
Accordingly, many laws are inevitably couched in terms which, to a greater or 163861',
extent, are vague and whose interpretation and application are questions of practiCe»i'

- «ion. In Shum Kwok Sher v HKSAR, the CFA held that the common law offence
DmISSlgu(';t in public office, which has not been invoked for centuries, is nonetheless
COI;atblished offence in the common law and can be formulated with reasonable

despite its archaic origins.'®

there are two dimensionis to the principle of legality, one relating to fqrm (the
I ummmi; Jaw) and the other relating to content (the quality of law). The requl_rement

e ortant as it provides a safeguard against arbitrary actions. It requires the
e }maple,cr,a‘ basis for restricting fundamental rights.'™ This, in turn, means thgt
.. n il ’have been debated in the (democratic) process of legislation, or will
restrlctllg f‘uAJh a rational process of law-making in the case of common law. T_he
; gonili‘:u:ngnt of law also means that the restriction, once adopted, cannot be easily
” rh‘” that it provides some degree of certainty for persons affected by. i _people can
gfu tbh:air conduet accordingly and the ensuing transparency and accesmbll_lty reduces
: a»ﬁe for arbitrary decisions. Hence, an Executive order which can be .easﬂy changed
ti:)w%xecutive Government is not law even though it may contain detailed procedu_rgl
uifements, such as in the exercise of a power to restrict the f_reedomngf travel of a civil
ervant who is under interdiction!”" or to authorise covert surveillance. The requlrenltt?nt
' content guards against the conferral of broad and untrammeled power on the Executive

ernment.
'- e meaning of “law” was thrown in doubt by_ the decision of the. CFA in Kong Yzinm}z)nigftv
vector of Social Welfare.'™ It was accepted in that case_that an increase in the ELBLDIL 3{
equirement from one year’s residence to seven years’ residence for Com?rehens:ve Soc%al
rvice Assistance (CSSA) constituted a restriction on the apPllCilmS right to socia
Ifare. One of the issues was whether such restriction would ‘pe in accordance with
aw” under art.36 of the Basic Law. The social welfare system in Hong Kong operates
ntirely on an administrative scheme run by the Director of Social Welfare without any
egal underpinning.
At the same time, legal certainty should not bring in its train excessive rigidity and the law i
must be able to keep pace with changing circumstances. The level of precision required
of domestic law depends to a considerable degree on the content of the instrument in
question, the field it is designed to cover, and the number and status of those to whom it
is addressed.'*® Therefore, the courts are prepared to accept a wide discretionary power
so long as the criteria for the exercise of that discretion are themselves accessible. This
is so even when the criteria are set out in non-statutory documents such as in the form

F mis
well-es
L ision

Thus, in Leung Kwok Hung v Chief Executive of HKSAR, it was held that a Provision in thg
Public Order Ordinance (Cap.245) conferring a discretionary power on the Commissi()ner.
of Police to object to a public procession on the ground of maintaining “public order
(ordre public)” was too vague to be able to satisfy the test of legal certainty.'"' Likevige
in Chee Fei Ming v Director of Food and Environmental Hygiene (No 2), the Couré_
considered if s.104A(1)(b) of the Public Health and Municipal Services Ordinanes
(Cap.132) satisfied the test of legal certainty. The section provides that no bill or poster
shall be displayed on any Government land, except with the written permission of the
relevant Government authority. A person who fails to obtain such permission commits ay
offence under s.104A(2).'> Since s.104A(1)(b) is “wholly silent as to the basis on which
approval may be granted or withheld”'®® and thus contains “an unbridled power” for the
Government authority,'** it was held that the section failed to satisfy the test. It is 2l
in this context that the common law principle of legality is prayed in aid from firve
time, thus sometimes contributing to confusion in using the term “principle of isg:lity”
In 4 v Commissioner of Independent Commission Against Corruption, it vias said that
“human rights and fundamental principles of law, even where derogable, ' cannot be
overridden except by express words or necessary implication”.'® In thatcase, it was held
that notices issued under s.14 of the Prevention of Bribery Ordinance seexing information
in connection with an ongoing investigation into suspected corruption did unequivocally
abrogate any common law privilege against self-incrimination.

% Silver v United Kingdom (1983) 5 EHRR 347, [33]; Goodwin v United Kingdom (1996) 22 EHRR 123, [33].
W Leung Kwok Hung v Chief Executive of the HKSAR (CACV 73 and 87/2006, [2006] HKE.C 816). - e offence
% (2002) S HKCFAR 381. See also SW v United Kingdom (1996) 21 EHRR 363 (retrospective operation of the o er y
of marital rape); Steel v United Kingdom (1999) 28 EHRR 603 (breach of the peace), but contrast Hashman v Unite

- Kingdom (2000) 30 EHRR 241 (good behavior). 4

" Cheung Tuk Wing v Director of Administration [2020] 1 HKLRD 906, [47].

~ Association of Expatriate Civil Servants of Hong Kong v Chief Executive of the HKSAR [1998] 1 HKLRD' 615. -
1 Leung Kwol Hung v Chief Executive of the HKSAR (CACV 73 and 87/2006, [2006] HKEC 8116)‘ The case wer;”
appeal to the CFA on the narrow ground of the power of the court to order a stay of unconstitutionality: Koo Sze Yiu v
_ Chief Executive of the HKSAR (2006) 9 HKCFAR 441. N ‘

* [2009] 4 HKLRD 382 (CFI); [2012] 4 HKC 180 (CA); (2013) 16 HKCFAR 950 (CFA) For criticism, see S}mt;r:
Young, “Does it Matter if Restrictions on the Right to Social Welfare in Hong Kong are [-‘rescn‘l‘)ed Ey Law or E’ohcylrj.~
(2014) 44 HET J 25, Fora contrary view supporting the decision of the CFA on the meaning of “law”, see Ch.26 of this
Volume,

16

g

(1979-1980) 2 EHRR 245, [49], cited with approval at (2002) 5 HKCFAR 381, [62] (Sir Anthony Mason NPJ).
(CACV 73, 87/2006, [2006] HKEC 816).

Chee Fee Ming v Director of Food and Environmental Hygiene (No 2) [2018] 4 HKLRD 517, [10]-[13].
15 Ihid., [81].

184 Ibid., [90].

"% (2012) 15 HKCFAR 362, [24] (Bokhary and Chan PJI), [68]-[70] (Ribeiro PJ).

Hashman v United Kingdom (2000) 30 EHRR 241, [31] (conduct bonos contra mores too imprecise).
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RIGHT TO FAIR HEARING IN NON-CRIMINAL PROCESS

While this very informative General Comment was adopted three months after the EC
decision in Eskelinen v Finland, it appears that the HRC does not have an OPPOrtyy
to consider this latest ECtHR decision before its adoption of this General Comp,

Hong Kong.

(d) The Hong Kong approach

The scope of art.10 of the Hong Kong Bill of Rights was authoritatively considereq by
CFA in Lam Siu Po v Commissioner of Police."” While differences appear in

texts of art.6 of the ECHR and art.14.1 of the ICCPR, their French text of “civil rights ap,

obligations” (droits et obligations de caractére civil) was the same. Their English tex¢ Wag
originally the same, both following “rights and obligations in a suit at law”, but the Engligy
text of art.6 was changed at the last moment to refer instead to “civil rights and obligatigpgs
in order to align the English text more closely with the language of the French text With

by adopting a Purposjye
construction, the CFA came to the conclusion that the phrase “rights and obligations jn 5

no intention to change the meaning of the phrase.’* Besides,

suit at law” in art. 10 of the Hong Kong Bill of Rights/art.14.1 of the ICCPR bears the g

result, the jurisprudence of the ECtHR is of immediate relevance to an underst
art.10 of the Hong Kong Bill of Rights.

ity
Hence, the reference to the exclusion of disciplinary proceedings against a civi] Sﬂrve !
or a member of the armed forces is highly doubtful, and such distinction was rejecteq i

€
the Enghsh

. . . . . . ame
meaning as the expression “civil rights and obligations™ in art.6 of the ECHR,' and, a5,

RIGHTS AND OBLIGATIONS IN A SUIT AT LAW

Kong Bill of Rights is engaged, the most important fac_tor is thf_: character
f the Hons rights. It is an autonomous concept, and may cover rights whl_ch are not
1At P 'th'ed is sﬁch under domestic law, so long as the rights can be said, at }east
frict] P nds, to be recognised under domestic law.'” It cannot be exhaulstwely
. 4t able gm?,nl ’be ascertained by an inductive approach. The status _of the partl_es, lthe
jned and Clan is]azion and the identity of the authority by which the right or ob_llga'tlon
patur® Of th? c(ig have lit’tle relevance.'® For the purpose of art.10, “rights and ophgatlons
s o be i » has been held to include the right to development,'” ownership of land
jn a svit 2 i 10 the making of a closure order,"" liberty of movement,'? ng_ht lcif
o right t0-I:ﬂroper::yr,n loyment,''* and the right to continue one’s professional prao_::tlce,
de,” right to L ot? profit ta;( 116 5 Jegislative process,'"” or an application for the issue of
ot assessmf_’va = pmsecutio,n.' 8 Tt cannot include a right which cannot on any arguable
. gl]ljs f;:igrtlo exist in domestic law; nor does it include any unlawful activity.'** A pure

—ound be

p - . 120
Jicy decision is not by itself immune from the requirement of art.10.
cy

i igations i it at law” may also include proceedings that are
e ng‘l‘!et:ii?nnii;l? 1 I%itﬁiflfnnﬁv;?}fon Sun v my{S,zm,121 the forfeiture proceedings

t regarded a; o N Export Ordinance were characterised as civil proceedings. In
jler S'.28 e “:As?der Dealing Tribunal,'”* the issue was whether the Proceed]ngs_uqder
i Yi‘ie‘;lls‘ecuﬁty (Insider Dealing) Ordinance was a determinatl.on ofa “cnmn_lal
e now Fﬁgf;alle d for a standard of proof beyond reasonable doubt. In view of the gravity
ge L)

isconduct and the nature and severity of the penalty, the CFA found that it was a

t N

the

- ation of a criminal charge. Yet in an ingenious move to salvage the report cl)f'the

e b 1d Futures Commission, the court decided to strike down th_e genal.ty provision,

cthug)tty\zgich there was no basis for classifying the proceeld%ngs as crlmlil.akllm ?atgll'fl ar‘ljdf
O 1 civil burden of balance of probabilities was sufficient to fastab ish a find; g

. . ¢ In Television Broadcasts Ltd v Communications Autkonty,. an adwllerse fln_ ing

: sconc?:lcnﬁiilunications Authority against the TVB for engaging in anti-competitive

- (:mtrary to ss.13 and 14 of the Broadcasting Ordinance (Cap.562) was held to be

In Lam Siu Po v Commissioner for Police, the issue was whether art. 10 of the Hong Kong
Bill of Rights applied to police disciplinary proceedings. The CFA was faced with tyg
conflicting lines of authorities respectively from the HRC and the ECtHR, neither of which
is binding on the court. Eventually, it preferred the ECtHR Jurisprudence as being more
principled, despite that the jurisprudence of the HRC may be said to be more directly
relevant given the close link between the Hong Kong Bill of Rights and the ICCP®
Therefore, insofar as the relationship between civil servants (including law enforremeyt
agencies) and the State is concerned, there will be a presumption that art.10 wiil apply
unless the Government can demonstrate that there are objective grounds. r=ieied to the
effective functioning of the State or some other public necessity which justify removal of
the art.10 right. As Ribeiro PJ put it, “to recognize, as General Commes't 110 32 does, an
entitlement to protection where the employment is terminated for ofiiar than disciplinary
reasons appears to me to acknowledge that entitlement where it 12 least needed and to
refuse protection where (in disciplinary proceedings) it is most likely to be important”

While the decision of the CFA is to be welcomed, it also leaves open the meaning of
“rights and obligations in a suit at law”. As a result of Lam Siu Po v Commissioner for
Police, art.10 applies to all forms of disciplinary and administrative proceedings when
civil rights and obligations are determined.' In general, in determining whether art.10

@

~onduct c

i £ i 295,
" R (diconbury Developments Ltd) v Secretary of State for the Environment, Transport and the Regions [2003] 2 AC

[148]. ‘
i 1 ive i 8] 1 HKLRD :

Farming Ltd v Chief Executive in Council [199 : .

ﬁij’(ﬂl"ggg"; HgKPLR 141; Auburntown Ltd v Town Planning Board [1994] 2 HKLR 272; R v Town Planning

ex p Real Estate Developers Association [1996] 2 HKLR 267.

W Auburntown Ltd v Town Planning Board [1994] 2 HKLR 272 293 LR 26728

" Ry Town Planning Board, ex p Real Estate Developers Association [1996] 2 L

Chief Executive in Council [1998] 1 HKLRD 514. o

I Business Rights Ltd v Building Authority (1993) 3 HKPLR 609 (DC), [199:;] 2 HKLR 341 (CA)

"2 Commissioner of Inland Revenue v Lee Lai Ping (1993) 3 HKPLR 141, ]45 d

" Ng Man Yin v Registration of Persons Tribunal [2014] 1 HKLRD 1188, [48].

Lam Siu Po v Commissioner for Police (2009) 12 HKCFARKZTL —

Dr Q v Health Committee of the Medical Council of Hong Kong L - o

U Chan Hei Ling Helen v Medical Council of Hong Kong [2009] 4 HKLRD 174; Lee Yee Shing Jacky v Board of Review

i Pi HKPLR 141, 152;
: i issioner of Inland Revenue v Lee Lai Ping (1993) 3 5
R i CO’""”S-)“?: EH{KR 597. See also Danix Ltd v Collector of Stamp Revenue

514; Commissioner of Inland Revenue v Lee Lai
oard,

7; Ma Wan Farming Ltd v

10,

(2009) 12 HKCFAR 237.

Feldbrugge v The Netherlands (1986) 8 ERR 425, 444-445, [20]-[22], adopted in Lam Siu Po v Commissioner for
Police (2009) 12 HKCFAR 237, [64]. See also O’Boyle, Harris and Warbrick, European Convention on Human Rights
(Oxford University Press, 2nd ed, 2009), 210-223.

Lam Siu Po v Commissioner for Police (2009) 12 HKCFAR 237, [62]-{65], affirming the approach in Ma Wan Farming.
Ltd v Chief Executive in Council [1998] 1 HKLRD 514, 518; Lee Yee Shing Jacky v Board of Review [2011] 6 HKC
307, [54]. The earlier approach which focuses on the nature of the proceedings in Kwan Kong Company v Towi
Planning Board [1996] 2 HKLR 363 (“suit at law” covers more than formal legal proceedings but is not wide enough
to cover administrative proceedings) should be regarded as having been overruled.

Lam Siu Po v Commissioner for Police (2009) 12 HKCFAR 237, [76]; Ng Man Yin v Registration of Persons Tribunal
[2014] 1 HKLRD 1188 [36]; Chan Hoi Ling Helen v Medical Council of Hong Kong [2009] 4 HKLRD 174.

but compare Editions Periscope v France (1992
[2018] 1 HKLRD 910, [17]-[19].

" duburntown Ltd v Town Planning Board [1994] 2 ;K;E;jz'fl

HKSAR v Cheung Kin Chung [2018] 2 HKLRD 597, [35].

_ Business Rj ildi rity (DC), [1994] 2 HKLR 341, 344 (CA). o

i fz:l;ifgfn?:{i; E; f ?hlf;;ifeucﬁr‘;v:;r( Come‘il [1998] 1 HKLRD 514, 522; Lam Siu Fo v Commissioner for Folice
(2009) 12 HKCFAR 237; Bryan v United Kingdom (1996) 21 EHRR 342.

(2009) 12 HKCFAR 877, [72].

© (2008) 11 HKCFAR 170.
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RIGHT TO FAIR HEARING IN NON-CRIMINAL PROCESS

a dfitcrmmat_:iqn of rights and obligations in a suit at law.' The court emphasi
ant1-pompet1t1ve provisions in the Broadcasting Ordinance was regulatory insed g
applied pply toa small number of licensees in a highly specialised industry. In (:(I)-1 oy
Competition Tribunal held that the determination of the Competition Coﬁunis DArast, ghe
s.6 of the Competition Ordinance was criminal in nature, in light of the general Sloq undgg
of the Competition Ordinance and the nature and severity of the penalty.'>* ks

As noted above, the initial concern of the ECtHR and the HRC is to prevent a state
p

from getting round the protection of the right to fair hearing by reclassifying private .
aw

proceedings.'” Therefore, it is insisted that domestic classificati

concerned is not conclusive and the concept of “rights and obligatizrlllsoil; ?Zuli)tmfiem? ;
an autonomous concept. At the same time, the relations between States and the i:fld‘ o
have changed quite dramatically in many spheres in the last 60-years, with States re Wldu.a]s
fncFezlasmgly intervening in private law relations. Many decisfons affectin gul:-anon
mdn_flc‘!uals_are determined by administrative bodies, and there emerge a large ni e
adm;mstrapye anq regulatory bodies. The European Court and the HRC are eager f[nberl 3
these admmlstlfatwe bodies under the purview of the relevant articles so that %he o
affected by their .decisions will have the protection of the right to fair hearing. Ag o
the concept of ‘_‘nghts and obligations in a suit at law” has been expanded, progl;abl abresult,
the_ contemplation of the original framers of the treaties, into many areas of ubly ley0r112d
"l?h?s process _has posed considerable challenges to the civil law system where thl?are 11 el
ng1d. dlstmct_lon between public law and private law. Various attempts have been rnisl
provide a ratlona_l basis for the extension. As a result of this expansion, many adminrinfrde‘ :
proceedjpgs which are not designed as judicial proceedings have ’been broughtS uitcllve
the purview of art.14.1 of the ICCPR/art.6 of the ECHR, and it was soon found th o
guarant‘ee_:s tha}t are typical of judicial proceedings cannot be applied with the same o
to administrative proceedings. In contrast, while this development has posed less chafl1g0ur
to thfs common law system where there is no such rigid distinction between private la il
pub!lc law, it echoes a similar search in the common law for a rational basis for detem‘;n?d
bodies that are rt?quired to observe the rules of natural justice. The common law evep‘wlll'g
fopnd a solution in a flexible standard of procedural fairness under a general duty to ac*l ‘ 'Qlly
with Fhe standar_d ‘of fairness being determined by the character of the decision-makin ‘ 11;(1)1(‘13’,
the kind of decision it has to make, the statutory or other framework it has to 'mcrfte thy,
nature of the power and the circumstances of the case.'”” While the commos 1‘\‘!» g Istem;i :
not ha‘ve the problem o_f a rigid classification of private law and public i:'v;/ 1':['16 rgquiremzii
of an J.nfiepen(.ient and impartial tribunal has posed considerable challenge; to the adequac
of _!ud@al.rewew asa remedy. The danger of this approach is that it may give rise to aqt;reng
to judicialise administrative proceedings. In this regard, the Jjurisprudence developed under
art.1.4(1.) Qf Fhe ICCPR/&rt.tG qf the European Convention in both civil law and common
law jurisdictions is largely a history of the courts trying to balance the guarantee of a fair

ge.'evision Broadcasts Ltd v Communications Authority [2016] 2 HKLRD 41 [62]-[89], [94]-[97]
ompetition Commission v W Hing Construction Co Ltd , ] issi
Nt Hong Fomg 18 2010 S0 0 [2019] 3 HKLRD 46, [38]; Competition Commission v
i; Campbell v United Kingdom (1981) 3 EHRR 531, [68]-[69].
gznaIBegunr v London Borough of Tower Hamlets [2003] 2 AC 430, [28]-[31] (Lord Hoffmann); R (Alconbury
ve.o‘?ments Ltd) v Secretary of State for the Environment, Transport and the Regions [2003] 2 AC 295, [77]-[88];
Television Broadcasts Ltd v Communications A uthorify [2016] 2 HKLRD 41, [93) ,
i.c’ocgfr:eh;cM-c;?on]U 987] AC 625, 702 (Lord Bridge); Re Pergamon Press Ltd [1971] Ch 388, 399; R v Home Secretary
]0: " a)lmd o [ 981]. I‘QB. T78; R v Home Secretary ex parte Doody [1994] 1 AC 531. The common law courts have
Lo ti : lr)ltlfg cs w1[t_;1 \; (Es{:;cduon between purely administrative act on the one hand and judicial and quasi-judicial acts
er: See ai d ini, [ iversi
o o e and CF Forsyth, Administrative Law (Oxford University Press, 11th ed, 2014), 374377
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RIGHT TO A FAIR HEARING BY AN INDEPENDENT AND IMPARTIAL TRIBUNAL

. which underlines the rule of law, on the one hand, and the need to avoid over-
o 'alisatiOIl of administrative proceedings, which are now an indispensable and desirable
juc clf any modern society. In general, the courts have adopted a pragmatic approach to
Ign'mjng what constitutes an independent and impartial tribunal, what is required as a
¢ of fairness in administrative proceedings, taking into account the character and nature
ate h proceedings, and what constitutes a court of full jurisdiction for the purpose of the
_g;;,e principle, thus mitigating the impact on adminis?rative proceedin_gs by the adoption
ive approach in considering whether the right to fair hearing in art.14(1) of

of an eXpans Ao g - 2
3 A ICcPR/art.G of the European Convention is engaged. The same consideration applies in
i

; OIIE Kong'

8. RIGHT TO A FAIR HEARING BY AN INDEPENDENT AND
IMPARTIAL TRIBUNAL

(a) An overview

The principles set eavby the CFA in Lam Siu Po v Commissioner of Police are succinctly
ymmarised by M Justice Jeremy Poon in Ng Man Yin v Registration of Persons Tribunal

articte 10 gives effect to the rule of law. It guarantees a right to a fair and public
hearing by a cbmpetent, independent and impartial tribunal established by law
whenever one’s civil rights and obligations are determined by a governmental or
< public authority. -
‘ (2) Its protections are not confined to a court of law but may be extended to
Q administrative tribunals having judicial characteristics.

\ = (3) Since the engagement of art.10 depends on whether an individual’s civil rights
and obligations are to be determined, art.10 may be engaged only in relation to
some, but not all, the matters dealt with by a particular administrative authority or
administrative tribunal.

(4) Article 10 does not operate to destroy or radically alter the entire administrative
system by requiring all decisions to be taken publicly by independent and
impartial tribunals imported into the administrative structure for that purpose.
Tt does not require every element of the protections to be satisfied at all stages
of an administrative process, but only such protections should be effective when
the determination is viewed as an entire process, including any appeal process or
judicial review as may be available.

(5) Article 10 may be satisfied if an administrative decision is subject to control by
“a court of full jurisdiction”.

(6) A courtof full jurisdiction means a court that has “full jurisdiction to deal with the case

as the nature of the decision requires.” Full jurisdiction does not necessarily mean full

decision-making power or the jurisdiction to re-examine the merits of the case.

m

(7) A court of full jurisdiction may deal with the case in the manner required in at
least two different ways. It may either supply the protection mandated by art.10
that is missing, or by exercising its supervisory jurisdiction so as to correct or

' [2014] 1 HKLRD 1188, [33]-[44].
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RIGHT TO FAIR HEARING IN NON
-CRIMINAL PR
OCESS TO A FAIR HEARING BY AN INDEPENDENT AND IMPARTIAL TRIBUNAL

RIGHT

3 : .
Ey\z?jg,ezl;‘ze:j éhese are alsfo pertinent questions which the Authority has to
ldence In performing its adjudicati 1 jecti e
o ve judicative role. An objective ob
a legitimate doubt whether the Authority, in performing its adjudicativs: zwfr
Ole

¢ the jurisdictional organ does not comply with the requirements of art.10, the

- 61"ntjudicial organ is only able to cure the defect if it has full jurisdiction to do so.' This

uf necessarily mean that the court should have jurisdiction to deal with every aspect of
no!

decide solely on their 1 i
: egal and factual merits wi ;
eid Ty et 1 by o e ?grtlf; ' éhe Qetachment_and Objecy; & eal or review. What amounts to “full jurisdiction” varies according to the nature of the
2 e i o y lderations and views thy; i - pe iz challenged, the manner in which the decision was artived at, its content and the
. on DE0E © e hallenge. ' Tt suffices ifitis able to supply one or more of the protections

Unlike art.6 of th : A oun
e European Convention, art.10 further requires the tribyp, e art. 10 which were missing at the tribunal below or to correct or quash some non-

“competent”. This i i . ‘ . .

e tribu;f;?uéie:}?eﬂ? rioes i d d muf:h to the requirements of aq juu :1 to t:ntlgpects of the determination by the authority or tribunal below,'** such as an appeal

e e right to a fziur hearjlng. Mere presence of lay membf g of re-hearing. The acid test is whether the court is armed with full jurisdiction to deal
y not render the tribunal incompetent. 162 5ig e case as the nature of the challenged decision required.'®

only limited jurisdiction to review the merits of a dispute in judicial

it has been held that judicial review would not satisfy the requirement of “a court
: ll,jurisdiction”.”0 This poses a great challenge to the effectiveness of judicial review
remedy in the common law system. Thus, the court has Tepeatedly stated t.hat. the
ve principle cannot be defined rigidly or applied mechanically.'”" Whether judicial
satisfies the-requirements of art.10 depends on the circumstances of each case. In
ral, the exis{eLce of judicial review is sufficient to meet the requirements of art.10,
cially when the subject matter involves executive decisions of high policy content,
ag that 1clating to town planning or approval of major road works.'”? It has also been

(H) Curative effect he court has

An inherent difficulty of applying art.10 t ini i i
the r‘equirel_nent of fairnesf gndgthe Ieogigrtrl:;t: délej;::;srnt(rizuf‘{i“pf;‘zi?li'slf e
administrative proceedings. The courts have been sensitive to th »
and have held that in determining whether art.10 has b om
sho_uld p_onsider the entire process of determinatil oy
xat;f;gﬂll:)y gi i:d;n(:)ltalrrexf{ew,t;nd not confine itself to a particular stage of the procee;

\ -5 1Ot Tequire that every stage of the proceeding whi i 3
glilztsezifg sf;bl}tga'tlons shall meet the 'requiyements opf this artigcle (eilie?)itiznriiis 3
requiremems. 3z ;itelri)ough elth?l‘ the jurisdictional organs themselves comply wit}?o '
control by ajudicialllI)O,CI;I;II{:::1 ;:g gﬁ}}ui?sg;tfso cozlpf-y’ they are subject to SUbseq“
an_d QOes’,provide the guarantees of art.10.'% 1l?lllli.:ﬂis Z?iiggzgtinngi:s ant‘;llpl"?CBdu'r '
principle”. It means that decisions which do not comply fully with proszdurt;l ;;r;hv QO

£S5

requirements can be cured: if the
nts ¢ ; person affected ha i
appeal which itself provides fairness, 64 * fesonre to & fither hearinggy

balapa.
y and eﬁ“icienc; -
conflicting demang ;
. : plled With, the Co|
on, including any appeal process and

N ) )
-
iissioner of Inland Revenue v Lee Lai Ping (1993) 3 HKPLR 141, 155; Weeks v United Kingdom (1988) 10
on is that it may still depend on the grounds of challenge of the decision and whether such
of judicial review. If the grounds of challenge are matters that could be adequately
that the court may not review the merits of the decision does

Comni
'EHRR 293. 4 qualificafi
challenges are within the purview
uddressed by the court in judicial review, the mere fact
:,uar prevent the court from being a “court of full jurisdiction

ja {Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and the Regions [2003] 2 AC 295,
I51116] (Lord Hoffmann); Byran v United Kingdom (1996) 21 EHRR 342. The reference to the grounds of the challenge
s a factor to determine whether judicial review is a sufficient remedy for the purpose of the curative principle may
;yose some practical difficulties to the legal representative of an applicant. As a matter of professional duty, a lawyer
should not put forward any ground that is plainly unarguable. A challenge against the merits of a decision is in general
‘untenable in classic judicial review. However, a failure to challenge the merits of a decision could be a reason ta reject
‘an art. 10 challenge because all the other grounds of challenge could be entertained by the court in judicial review.
“Thus, if an art.10 challenge is to be mounted, it is important to set out in Form 86 that the finding of facts is not
accepted for the purpose of the curative principle even though there is no ground to challenge such finding of facts on

A ; o
Clgglc;igmoilly, a:ilthough 8.27 Qf the Buildings Ordinance (Cap.123) on the makin: of g
closure o Oféeroacfdn;l)t permit the court to inquire into the merits of an app‘i\‘f;t;f)nﬂfo:
€ar representations or evidence fi thy TN :

P . rom those who will be adversel
. . : cessary to take into consideration th i !
” ; ssary _ at s.27.1s ihe fi :
Bu; ;jenrles (;)1;1[ stages in the legislative machinery for dealing with c,mfrav‘entioss lo?iﬁg
gs Urdinance, and the scheme as a whole provides ample sai=guards which satisf;

the requirement L ty.
s of art.10.165 g e
art.10. the classic principle of Wednesbury irrationality.

8 Lam Siu Po v Commissioner of Police (2009) 12 HKCFAR 237 [118]; Ng Man Yin v Registration of Persons Tribunal [2014]

| HKLRD 1188 [411; Koon Wing Yee v Insider Dealing Tribunal (2010) 13 HKCFAR 133, [8]; Dr Q v Health Committee of
 the Medical Council of Hong Kong [2012] 3 HKLRD 206, [80]-{92] where a number of previous cases were examined.

% Dr O v Health Committee of the Medical Council of Hong Kong [2012] 3 HKLRD 206, [80]-[92); Lam Siu Po v
Commissioner of Police (2009) 12 HKCFAR 237 [118]; R (dlconbury Developments Ltd) v Secretary of State for the
Environment, Transport and the Regions [2003] 2 AC 295, [152]; Runa Begum v London Borough of Tower Hamlets
- [2003]2 AC 430, [100].

" Commissioner of Inland Revenue v Lee Lai Ping (1993) 3 HKPLR 141, 155; Weeks v United Kingdom (1988) 10
EHRR 293. A qualification is that it may still depend on the grounds of challenge of the decision and whether such
challenges are within the purview of judicial review. If the grounds of challenge are matters that could be adequately
addressed by the court in judicial review, the mere fact that the court may not review the merits of the decision does
~ Not prevent the court from being a “court of full jurisdiction”. See fn 166 above.

" Television Broadcasts Ltd v Communications Authority [2016] 2 HKLRD 41, [1471-{150].

Lam Siu Po v Commissioner for Police (2009) 12 HKCFAR 237, 282-287; Ma Wan Farming Ltd v Chief Executive in
Council (CA) [1998] 1| HKLRD 514, 524-525; R v Town Planning Board, ex p Real Estate Developers Association [1996]
2HKLR 267, 291; Lee Yee Shing Jacky v Board of Review [201 1] 6 HKC 307, [102]; R (Alconbury Developments Ltd) v
Secretary of State for the Environment, Transport and the Regions [2003] 2 AC 295, [152]. The reference to a decision with
?high policy content was first made by the ECtHR in Bryan v United Kingdom (1996) 21 EHRR 342, it has been held that
In the context of planning decisions which involved heavy policy consideration, a limited form of review which did not allow
the court to substitute the decision of a planning inspector was sufficient to satisfy the requirements of art.6 of the European
Convention, This case has since been cited on numerous occasions.

I fbid., [111]-[121].
" See HRC, General Comment No 32, UN Doc CCPR/C/
22101; 13 HKCFAR 248, [59].
am Siu Po v ST i
Lo Coms i COP) 2 KCAR 25,2725 s o g it
Ld (1995) 5 HKPLR 78; Albert v B g’-s 22 R v Lift Contractors Disciplinary Board, ex p Oris Elevator Co (HK)
Satpins E”Vimnme';t i v Belgium (1983).5 EHRR 533; R (Alconbury Developments Ltd) v Secretary of
of Tower Hamlets [2003] é Acniigrr i Rr:“g!on.lv [2003] 2 AC 295, [152]; Runa Begum v London Borough
it may not be open to a Magistrate g 200]. The curative effect argument may not apply to a formal court. Thus,
appellate court would be abgle to Cljre DErtt not to comply with the requirements of art.10 on the ground that the
[2000] SLT 42. whatever defects there are before the Magistrates’ Court: Starrs v Ruxton
ﬁ;iiikg;;:sczr;mis;@ne?' afCarrec.ziona[ Services [2010] 4 HKLRD 409, [67] (Kwan JA)
Disciplinary Board, e:: az::'edgf “;‘horfﬂ’ (DC), [1994] 2 HKLR 341, 344 (CA). See also R v Lift Contractors’
Sl i st n;_heii 3 15 Elevator Company (HK) Limited (1994) 4 HKPLR 168 where the court held that an
g was sufficient to satisfy the requirement of art.10 of the Hong Kong Bill of Rights. This

hﬂldmg was not disturbed on aj ea ce a L ORY e ommiitee 1 cl on,
L. S D Ith ( 1 b1 i 4 Kong [2 ]
PP Iso Heall, Hittle Gf he Medical Coun OfH g

GC/32 (2007); Medical Council of Hong Kong v Helen Chan
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CONTEMPT OF COURT 741

4. CoNTEM
. PT O : ;
F Court s satisfied if the accused had the intention to publish the impugned statements.”

21012 Tyagisi
Bacclicltifr;g(l))g tlfiz :é)lﬁnlzzgulaw has recpgnised two general categories of g:::flopmﬂm to r_equire specific mens rea in Hong Kong shou?d nopetheless be‘lauded
’ observed in R v Gray the following: contempt of Couyy 1 t proceedmgs for scandalising the court have been judicially recognised as
“Any act done or writing published obsolescent™ in England and there has been an increasing reco_gr‘ution‘ by
Court into contempt, or o Jow s 1?‘ calcula_ted to bring a Court or a jud on Jaw courts around.thg wgrlq of th; neeq to be sensitive to the r1ghF of_ citizens in a
class of contempt. F;.!I’ther an e;q;g authOmY{ 1s a contempt of Court. Thg; Of the mocracy o criticise public institutions, including the administration of justice.*
or interfere with the due éour)ge of -Ont(? or writing published calculated to Obls d d, whilst the lower Divisional Court found that there was a real risk that the 21.019
contempt of Court”? Justice or the lawful process of the Courtstr.u wi:llistration of justice would be interfered with, it seemingly contradicted itself by
21013 The B 518 ding that there was no fisk t_hat thr; adrpinistration of j_u_stice wo_uld be actually affected
sititar il assdbelongs to the contempt category generally ch : ut SOME of the readersl}lp mlght_ think it was a possibility tha_t if tolerated,_ the gonduct
e ;]tse Igfe and the latter category of conte b e (;’) coaréicterlsed as scandaligjy, ould give Tise 0 the misconception that such conduct by a losing party to litigation was
with Current/’ €.g. contempt in the face of court, or (b) acts that rink it Fha_t thtupts the ¢q rmissible'zs In that case, the cc.)urﬁ_ probably m@_nt th_at a prlecopdrcmn for a conteplpt
N vaeato wel{)emli)mg legal proceedings (sub judice contempt) osr pr eJl}dICIng or inteI—ferin harge Was that th_ere was a real risk that the administration of justice would be perceived
st 5 as breach of undertakings given to the court. (c) disobedience of cougl o be interfered with.
Ct)rllie?:: E?‘;timpt by scandalising the judiciar y that raises th ird, it is an open question in Hong Kong as to whether there are special defences thata ~ 21.020
administratjnl ¢ the !atter category where the defendant’s coS d e greatest free Speech defendant may avai! qgamstacharge for scandalising the court, Tt is submitted that, analogous
pending) 1 Zrll dqf Justice by affecting the outcome or resoluﬁgnuci dlrec_tl_y impacts the to the tort of defaiation, truth and fair comment should be a defence open to the defendant.*
this Conduc% i dlzf ;tiisé:;?:dahsmg contempt is viewed as a publicowrii::ilgré current gp One must however bear in mind that the contempt committed in this instance was highly 21.021
21015 Iy one general public confidence in the administrati Y b‘?ca'-lse exceptionti and egregious and by no means 1s Wong Yeung Ng v Sgcretmj;for Justice
ong Yeung Ng v Secretary for Justice. th on of justice, innicaiive that the Judiciary would use criminal contempt and imprisonment as a legal
whether contempt by scandalisin the j ¢, the Court of Appeal confirmed that i decid; o silence its critics
must show that: g the judiciary was criminally actionable, the 1 deciding ool .o sile :
, the governmeng @ after all, in the words of Hoffmann LJ in R v Central Independent Television Plc and 21.022
“the statement (or affirmed by Mortimer V-P in Wong Yeung Ng v Secretary for Justice:
Forotics (i Wicgest(;(;ﬁ:cgl axj[vgts_calculated to interfere with the administrati ) _ . . o
fustice woiuld be tnterfere:j ; hl mvolved a ‘real risk’ that the due administ tlon UE “Newspapers are sometimes irresponsible an§ then'_ motives n a ma_rket economy
to interfere with the admi Wwith and (thej- mental element) that there was an rﬂtlon 3 cannot be expected to be unalloy;d by considerations of G(l)mll’ni‘:I‘CIal advantage.
possible entisais l_mstra_tmq of justice, or recklessness b N Publication may cause nc?edless pain, distress and darpag?: to 1r1c.hv1duals or hz_mn to
quence and ignoring jt."° Y appreciafing this other aspects of the public interest. But a freedom which is restricted to what judges
21.016 think to be responsible or in the public interest is no freedom.”

21.017  Op
e facts, the editor of the O ]
i di riental Daily News, a highl i i
sor égn:flctih 2.3 million readers, was convicted on two iognfop?lar e tof ot i
ed to fom months of imprisonment. The daily  corpany, Orontat e A8

ObSC'eﬂe Aj thles I I lbuIlal ( )AI Sever al ed the Cl, at large. I he attacks
( ):
nam us thES and h Judl ary la g

. uit of a judge oV
interesti ) Judg er three days.
Btislin g bser atI'OIIS may be made of this decision Fi
1 18 i traditi I . First, under the commeon Iaw,

: not i
had the intention to interfere wiﬂz th(; al;i?:il:;z?r tth : Gofv'emment s
ation of justice; the mens r
; ea element of the

21.018

-_

¥ [1900] 2 QB 36, 40.
* [1999] 2 HKLRD 293, 312,
o Ibid., 329,

Since Wong Yeung Ng v Secretary for Justice,
that the Hong Kong judiciary has become som
requirement established by Mortimer V-P* In two

there have however been troubling signs
ewhat uncomfortable with the mens rea
subsequent Court of First Instance

See R v Editor of New Statesman, ex p DPP (1928) 44 TLR 301. See also Johannes Chan, “Freedom of the Press: The
First Ten Years in the Hong Kong Special Administrative Region” (2007) 15 Asia Pacific Law Review 163.

Secretary of State for Defence v Guardian Newspapers [1985] AC 339 (Lord Diplock).

See Arlidge, Eady & Smith on Contempt (Sweet & Maxwell, 2005) 394, 403-408.

Wong Yeung Ng v Secretary for Justice [1999] 2 HKLRD 293, 306.

See Nationwide News Pty Ltd v Wills (1992) 177 CLR 1, 38-39 where Brennan J observed: “Thus it has been said that
riticise court decisions when the criticism is fair and not distorted by malice and the basis

it is no contempt of court to ¢
omment fairly made on judicial conduct that is truly

of the criticism is accurately stated. To the contrary, a public ¢
disreputable (in the sense that it would impair the confidence of the public in the competence or integrity of the court)

is for the public benefit. It is not necessary, even if it be possible, to chart the limits of contempt scandalising the court.
It is sufficient to say that the revelation of truth—at all events when its revelation is for the public benefit—and the
making of a fair criticism based on fact do not amount to a contempt of court though the truth revealed or the criticism

made is such as to deprive the court or judge of public confidence”.
[1994] Fam 192, 202. Cited with approval by Mortimer V-P in Fong Yeung Ng v Secretary for Justice [1999] 2 HKLRD

293, 308.
Mortimer V-P observed that “this requisite mental element will almost always be implicit in the statement or conduct
itself” and agreed with the Divisional Court below that on the facts, the “necessary acts had been done with the

requisite intention”. Wong Yeung Ng v Secretary for Justice [1999] 2 HKLRD 293, 312, 315.
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decisions, the judges expressly stated that the offence of contempt by scandaligip,
court “does not require proof of an actual intention to undermine public confidence
administration of justice™ and merely that the «

reversion to traditional orthodoxy may seem worrying, one must note that, on the
scurrilous attacks against the Judiciary were either made in court or made in ¢
with a pending or current legal proceeding. Therefore, unlike the facts in Won
Ng v Secretary for Justice where there Wwas no attempt made to influence the oy
particular proceedings either pending or in progress, the later conduct in questio
better viewed as acts done calculated to obstruct or interfere with the due course

or the lawful process of the courts, the second type of contempt observed by Loy,
m R v Gray, as discussed above.

le thy

COme

ijUStiCe
d Russey)

The Court of Appeal in Secretary for Justice v Wong Ho Ming®' ruled that for actg
interfere with the due administration of justice by obstructing a court officer’s discp,

S . : . = drge
1o specific intent to interfere with the administration 3

of justice is requireq for

5. DEFAMATION

The landmark decision on defamation i

n Hong Kong arose from a dispute between two
celebrities in Cheng v Tse Wai Chun %

The plaintiff, Tse Wai Chun, a solicitor allegeq
that the defendants, Albert Cheng and Lam Yuk Wah, two radio talk-show hosts defameg
him on the airwaves. The defendants i

nter alia relied on the defence of fair comment
but the plaintiff argued that the defence was defeated by the defendants’ malice. Prior tg

» 1t was generally accepted that the defendant would be regarded i
me improper or ulterior motive when making s,

s NPJ, on behalf of the CFA in the groundbraoking
case, however held that:

“A comment which falls within the objective limits of the defence of fair comment
can lose its immunity only by proof that the defendant did nee geauinely hold
the view he expressed. Honesty of belief is the touchstone Ftuation by spite,
animosity, intent to injure, intent to arouse controversy orother motivation,

whatever it may be, even if it is the dominant or sole motive, does not of itself
defeat the defence

Given that the defendant has to
been made by an honest person?
appear that he would only lose th

prove that his comments must be one which could have
to avail himself of the defence in the first place, it would
e defence if the plaintiff can later prove that the defendant

—_—
29

Secretary for Justice v Choy Bing Wing (HCMP 4694/2003, [2005] HKEC 1971), [48].
1bid., [2011] 2 HKC 342, [37].

' [2018] HKCA 173,
® Ibid, [96].

(2000) 3 HKCFAR 339, For an Interesting discussion of this decision, see Jill Cottrell, “Fair Comment, Judges and
Politics in Hong Kong™ (2003) 27 Melbourne University Law Review 33,
See Gatley on Libel and Slander (9th ed, 1998), para.16.2.

Cheng v Tse Wai Chun (2000) 3 HKCFAR 339, 360.
* Ibid., 347.

> WS
o 3 ” iag N thy
publication was intentional”. Whi

1§
fact, the
Onneeti(m
g Yeung

N May be.

that

“qualifi ivilege
Q) e defence of “qualified privi
Q) Th

e
»

DEFAMATION

i or is recklessly
ly dishonest i.e. the defendant knows his comments are untrue,
1 A ; . 37
lffoythe truth or falsity of his comments. ) e et
for the liberalisation of the “fair corpment deferllfeer e o
he ratioﬂ?‘le nd social reformers inevitably will have an u o e e
poﬁtimans : ts of public interest and it will make no sense if i s S
e commir'l h causes the matter to be one of public interest 1s reg
ic
featufe”‘;’
e defence-

rindade 11
Twing this decisio
4 avail himse g
: tual words published or whether
the ac

. qubject
. ffei’en

lems
i ised a few unresolved prob
i i inati ticle has, however, raised a g
e ﬂlm?gull:igtlghf asks whether a defendant, in reply to ?ln a;let:gs;&r} -
n. : "
i ent, must show an ief i
e oef rfrélllllrstag)gm;urther and show an horlljestl‘:)eheiJ 1}3
i i d by the ac

ions which the plaintiff argues, and the jury finds, arc*;3 iﬁ:zeﬁf:mi ght o aetua
the imputba]t.ﬁ?:d_ if the defendant must embark 01;; tl;e i!a_tter C(;Efsutaﬁon s
e , ing to show an honest elief in an e
with the dﬂemﬂ:ﬁ 0:;;3;11 v%ords published. This first concern maly b;] m;zp fisite e
j conveyf?d o e the onus of proving that the defent_iant lacks ! }f eci i Jore
the Plamtlff 19 at.q the defendant to otherwise prove his honesty. c };s e
" :;OrTrindade queries whether the newspapers or pubhl?l ;;sist e

fair cclJmment if the original authco? of the article, e. 1% :t i(*ﬁ)be avaﬂ,able unted
g ) T i submitted that the defence of fair comment shovr r—e
g ualtw,;’ i 1‘is:olsils]h'ers unless the plaintiff proves that thee publishers/n
apers/ pu S8 iy

'Cy quperb Eeve that the original author holds such views I
gﬁuumdy } » for the media in reporting matters of public

i ia Ti Online.*
i ision in Yagoob v Asia Times (
i i Court of First Instance declslonl Asi O
Sldert;i glegzdants alleged on their news webs_lte Fhat th(:i ;if:nt;féfi :;hus e
],n that casle ? dering, terrorist financing and drug traff_lckmg, anl i 3{& i
i aull:l turn ’the defendants relied on the English Reynolds
defamation. i

p i i y h eng ged 11'1
li.f ed ﬁUllege deience WhiCh aff@l—ded the medla a defence 1f the a(l a
qua ]

tesponsible journalism.

In deciding whether thc.jourlnz?tlist h:
10 non-exhaustive factors identified by

foll
alice, t©

pelief and it is 20t
. more pPro Hlesaaty

Wwas con

i ] examined the
cted responsibly, Reyes .
a[fior?l Nicholls in Reynolds v Times Newspapers

as relevant: | N
(1) The seriousness of the allegations being made; e
7) The nature of the information and the extent to which the subj
e - .
Y publication is a matter of public concern; -
iabili d motivation of the sources 0
(3) The reliability an
publication; .
(4) The steps taken to verify the information;
(5) The status of the information;
(6) The urgency of the matter;
T Ibid., 351.
*® Ibid., 352,

- 169.
*  “Malice and the Defence of Fair Comment (2001;2111;";3};8 Court of First Instance in Pu
: il 15 EICLRD 511 This defenr;:[(WEaé Z{Eg;ﬁm it was not established on the facts.
: 3] ;
Holdings (HCA 854/2010, [201

[2001]2 AC 127.

i Kwan Kay v Ming Pao
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:)hfi sbzl;:zliuih;r; tr;laéagon to professional conduct situations.®® What is interestj
Princinte by itoulrt of Appeal appeared to justify the constitutional clarli
i parti . a o\%gmde the charge that the solicitor had brought the

the effect of limiting thir’sco?)(; 1\of_fl}'ﬂ:l(f lii:;;tr;;t?a?ay thgt thi)complaims 1ot fféggs

ffec . - SCof e conduct bein i

;)}fjg)r;(;;})lznlt.(f aianil }tli.ns anlrl){ and adequately informed the solifi?(ﬂef; tc:l:aotﬁle o
e i }i £15 érn With respect, it is not evidently clear wh iy
el SZV thlljty WouId h‘fmf the constitutional effect of saving an oth,
e Statinggthaa;nth (l;S impermissible term. However, one could possibly r
A hkdet obuFt of Appeal was lhenceforth interpreting “irlapp:
professional disciplinary bid?esii%tgzgji?fesilon i di'srepute” oyt Cou(r)ts ;
difficulties, the Principle is therefore certali?lnjnlg flzzlrt s e later conocpt withe ag

Si()

TEac
Ure g

The C i
e C eosutgc(;fozzgpeai }:n J;'wok Hay Kwong v Medical Council of Hong Kong ®
e Practitio:? eh rofessional (_L‘ode and Conduct for the Guidance of
Code (a) pecniin erd (the Code) for violating the freedom of expression. Speci
e ted doctors fr(_)m ad\{ertising In newspapers, magazines and
e p,rDVide' ( é;: Forbogto(ris to informing the public of no more than five medi
G P W},ﬂCh Cou}z g octors from referring to their experience, skills or practice ;
6 Bt liﬂbﬂ_te considered as promotional when giving public lecturesl-ce 1
Sl s 1 yfon _the doctors_for the advertising violations committed b, o
et it C)énst professionally or financially associated with. The Court of Ay b
e oon raints on advern.smg a}nd practice promotion were essential toplpez?]
restrictions were conIsJirc‘legreer(l:{[ tgliencllailsl;g};glﬁ;n Oi o nerable bt 1 f]"];:;;
ona i iti
concerns of protecting public health, efpecially esirr?nszepDtrll;esptuobhmce(;tellzgaﬂ::‘i)slfnltee%mr'rll'ate
vailing

Interest n receivin, jul and C()][lple] Ensive 1n I]natl()ll bei(l (5] aKin I i
g 1 1S
fO m k g an Info &

invalidated
Registereq
fically, the

other pripg
cal servieg

In Dr La ; .
< o Whe?e}; 1}‘}’; I:Snﬁczn !‘l:.fedzcal Council of Hong Kong,* the Court of First Instance neld
i cpmlifiction e?s ¥ Hwas merely challenging the Medical Council’s refusai o ‘ncilfd
Qualifications the C. = Fl)w o’lf Alperlcan College of Cardiology in the List of Qilotable
engaged.”™ On the f;:ltmcih iR, gis “right to freedom of expressien’is not realle
e Rl - s, the Medical Council’s decision was neverthelzs h 3
nesbury unreasonable. quashed on the

In contr: i i

- thaz:s:t; ;Ezig:g;]er{ti c;lf Fu.'st,Ins.tance in Chan Sze Lai v Dental Council of Hong Kong,

o etntlli:ts rlght to frc?e speech and expression had to be taken iijto

P—— Ordjnamen( é c;unc:l when it was making decisions pursuant to the Dentists

i ap.156) and{or the related Regulations, even if the le ality of
gulations was not being challenged and the constitutional rig}%ts were

* Ibid., [73].
“ Ibid., [58].
6 [2008] 3 HKLRD 524,
@ Ibid., 545,

1bid., 555. Following thi isi

, g this decision, the Hong Kong B iati

et T ; mg Bar Association also relaxed its rules on practice tions. See
P one 218.g r/code-of-conduct/code_of conduct10.htm. .

% Ibid., [56].

®  [2014] 1 HKLRD 77.
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. articular qua
Expression.
of Hong
On the fac
'publishing
and 1mp
gventual
for fi.?l
questmn 0
In Medical Co%
Council’s finaing
medical ¢
Qf th: ©vuo

Q)oY law” to be constitutionally certai

O

REGULATION OF MEMBERS IN PROFESSIONAL BODIES

identified in the said legal instruments.” On the facts, the applicant dentist
d the Dental Council’s denial of her request to enter her Master of Science

hallenge ; X :
cplant Dentistry degree on the General Register of Dentists. In particular, the court
5 d that while it is “entirely conceivable that the Guidelines, the Code and the

irme

me of Quotation Qualification albeit constituting restrictions on dentists’ freedom of

1, are justifiable on public interest grounds and therefore lawful” %
ely conceivable that an individual decision by the Council to disapprove
lification might be an unjustified restriction of the dentist’s freedom of
ch taken by the court in Chan Sze Lai v Dental Council

as also entir

with respect, the approa
Kong is to be preferred.
e “public interest to forbid a dentist from

ts, the court accepted that it was in th
his possession of a qualification which would confuse or mislead the public
air a consumer’s informed choice of dental treatment”, but the learned judge

ly quashed the Council’s decision on the ground that there was no evidential basis
ding that her qualification was not pitched at a degree level and thus there was no
f the public being misled by such publicity.”

neil of Hong Kong v Helen Chan,” the CFA restored the Medical
that the doctor in question had breached a long established rule of the
ofession that prohibited doctors from the public endorsement or promotion
mnmercial brands of health-related products. The doctor in question had
at this rule was an unconstitutional violation of her freedom of
culated and thus the restriction was not “prescribed
in, and this rule was in any case a disproportionate

o el inter alia, th
exoiession as it was never fully arti
free speech. Bokhary PJ on behalf of the CFA, agreed that “free speech is
freedom even when it is only commercial speech”,” but free political
speech is of “even greater importance”.™ Nonetheless, he concurred with the Court of
Appeal’s conclusion that this restriction on free speech was sufficiently precise and
proportionate. Specifically, Le Pichon JA in the Court of Appeal decision™had held that
the court should refrain from second-guessing the Council as to the precise professional
standards that medical practitioners should abide by as the Council was best placed to
determine the boundaries of medical professional conduct. With regard to whether this
restriction was proportionate, Le Pichon JA also held that “where commercial gain is
involved, less justification was required for restrictions than would otherwise be the
case where more serious aspects of the freedom of expression were at stake.”” On the
facts, there would not appear to be any discernible advantage to the public in receiving
advertising material about a brand from a doctor when each brand may encompass a
wide range of products of different nature and advantages; and furthermore, the restriction
does not impinge on the patient’s ability to obtain specific advice from a doctor as to the

suitability of a particular brand, having regard to his condition.

restriction on
a constitutional

T fhid., [71]-[72].

" Jbid., [30].

® bid, [87].

™ Ibid,, [39].

" (2010) 13 HKCFAR 248.

" Ibid,, [75].

R Ibid.

" Chan Hei Ling Helen v Medical Council of Hong Kong [2009] 4 HKLRD 174.
Ibid., [57].
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FREEDOM OF CONSCIENCE AND RELIGIOUS BELIEF

United Kingdom,” the United States of America® (United States), Australia a
to fully understand the expanse, boundaries and limits of these rights.

This chapter examines the scope and limit

nd Canad

s of the protections offered by the f

; L e _ ool
of thought, conscience and religion as enshrined in the Basic Law of the Hoy, oy

Special Administrative Region (HKSAR) through a review of domestic
To provide a comprehensive overview of the full expanse of the right, in additjg
examining Hong Kong case law and legislative developments, the chap
international jurisprudence to sketch the boundaries of the right and explore the direg
that Hong Kong courts could take given its international obligations since Hon

courts have not as yet presided over the full range of substantive issues relating f ng
right,

jllri Sprude :]

2. FREEDOM OF THouGHT, CONSCIENCE AND RELIGION:
SCHEME OF PROTECTION

Hong Kong does not have the equivalent of a state religion. 43 per cent of Ho
population subscribes to a religious or spiritual belief system, predominantly
Buddhism, followed by Christianity, Islam, Hinduism, Sikhism and Judais
Confucianism is fairly prevalent, it is not practiced as a religion. Rather
often incorporated into Buddhist and Taoist teachings. Falun Gong is
Hong Kong, although the official numbers have dwindled since the cr.
this group on the Mainland in 1999.10 At the same time, this has not m
establishment approach that is taken in some countries, most notably th
light of the First Amendment to the United States’s Constitution.
have had a considerable bearing on the outcomes of partic
community in light of this. Although the courts and legislat
ensure that there is no unequal treatment between religious gr

ng Kong’g;
Taoism gpg
m. Althoug]if
> its tenets gpg
also practiced i
ackdown againg
cant a strict anfj.
e United States j
"' Religious sensibilitjes
ular debates within th
ure have endeavouraq g
oups, in considering ¢ ome

7

The Human Rights Act 1998 (HRA) represents the enactment of the United Kingdom’s humaa 1i3kts obligations inte
domestic law pursuant to the ECHR. Schedule 1 of the HRA sets out the ECHR rights pretece=d. Article 9 of Sch.|
replicates art.9 of the ECHR, which guarantees the right to freedom of religion.

The US Constitution provides protection against state interference in m
First Amendment which requires state neutrality
Establishment Clause”.

The Canadian Charter for Human Rights and Fundamental Freedoms is entrenched in Sch.B of Pt I of the
Constitution Act, 1982 and came into force on 17 April 1982. Section 1 of the Charter provides that human rights
may be subject to limitations where they are justifiable in a free and democratic society, Article 2(a) expressly
protects freedom of conscience and religion, whilst art.2(b) protects other thoughts and beliefs. One unique
provision in the Charter not found in other bills of rights is 5.33, which enables the government to enact a law
that may infringe on Charter rights if it is shown that the minister proposing the law was aware that the Charter
rights might be infringed under the new enactment. This is known as the “notwithstanding clause” in Canadian
Jjurisprudence,
Information Services Department of the Hong Kong Government, Hong Kong Yearbook 2010, Hong Kong Logistics
Department, HKSAR Government: 2010, available at http:f'/www.yearbook.gov.hk/ZDlﬂlenfpdff’Credits.pdf. See also,
United States Department of State, 2009 Report on International Religious Freedom-China (Hong Kong SAR), 26
October 2009, available at: hitp://www.unher.org/refworld/docid/42c8614fe. htrml [accessed 26 July 2011]; and G?TY
D. Bouma and Andrew Singleton, “A Comparative Study of the Successful Management of Religious Diversity:
Melbourne and Hong Kong” (2004) Journal of International Sociology 19(1) 5-24, 7-9.

For an interesting discussion on the range of conflicting traditions in the practice of state and religion relations, seé
Cole Durham, “Perspectives on Religious Liberty: A Comparative Framework” in Johan van der Vyver and Witte (eds),
Religious Human Rights in Global Perspective (1996), 15-25, where he describes the church-state relationship as part

of a spectrum ranging from endorsed churches, cooperationist regimes, accommodationist regimes to separationist
regimes and hostility or persecution.

5 atters of conscicnce and religion through the
in all matters respecting religion and is often referred to as the “Anti-

9

: ] lies as 1¢g
ter drawg 4 ame app

tio;;:

this.

: OTECTION
M OF THOUGHT, CONSCIENCE AND RELIGION: SCHEME OF PR
EDO
FRE |
analysis of the impact of general laws on particular

= 3 p P 1 .
belle\f €rs h S per etuated ln(lll‘eC d CIImir ation
a t dis

sues, the lack of a nuanced

Lups and, at times, non : et :

ds dt:oth non—’dominant organised religious establishme
]

: tablished
ief systems which do not appear to be as compelling 2:5 thelimi(g: i;:ir small
pina* i their non-conformity with orthodox approaches to re %1 rel:igion..'2 The
gions due tC; ing or amateur status when compared with organise e
'informal follow a;g-ds belief systems or philosophies of life Wthh appe
J coherence of established religions and religious doctrines.

cts the liberty of conscience and freedom of religion of all Hong Kong

e 15
jous grOupS
g a8 regar

cture an

i rofte:
asic Law p
dBents pursuant to art.32.

- ience. Hong Kong residents shall

idents shall have freedom of consci 1 st
HongﬁKOCTllerle;; religious belief and freedom to preach and to conduct and particip
have Tree

T e
in religious activities in public.

f m which i e limited is
ht t veedom of religion, its content and the extent to which it may b
t 0 . A 3

cured ‘0 o1t 18 of the ICCPR, which provides as follows:
y cap s i

“Articie ]8, ICCPR . eligion.
-AIr one shall have the right to freedom of thought, copsglengﬁ E?lii;_f 0% i
p\,l,:V_Cth shall include freedom to have or to adopt a religion

This 11g

(}h(l i i Hy 1 lty ;

.(‘,e and fl’eedom E]ther H’Idlﬂrldua o1 ! n C-Ollllnl.lll : W1 :

‘1 ,I. 1 Vate to maﬂifest hlS I‘eliglon or bellcf m WOI‘Shlp, ObSeI \daﬂce, p] actice ar ld
or m p 1 5

teaching.
(2) No one shall : ! i
adopt a religion or belief of his choice.

i j h limitations
%s religion or beliefs may be subject only to suc
s to protect public safety, order, health, or

impair hi or to
be subject to coercion which would impair his freedom to have

edom to manifest on
S;) f;: prescribed by law and necessary I
morals or the fundamental freedoms of others. o e tert
te Parties to the present Covenant qndertake to have respect e
e hen applicable, legal guardians to ensure t}_le'rehglgus
zgf:;tigf oa;l t%e\i)‘rf childrpen in conformity with their own convictions.

k Hung v Legislative Council Secretariat (HCAL 112/2004, [2004]

78—106 and accompanying text. .
i apsulated therein to all Hong Kong residents, art.41 of the

I For example, see the discussion of Leung Kwo
HKEC 1203) and related jurisprudence below at e

" Although Chapter II1 of the Basic Law confers' the rights e i
Basic Law extends these rights to all persons in Hong Kong, incl

o t] }: 1
eful to no a oV virtua 1dentic 0 al e ECH ave that in art.9( n
fi note that this provision 1s tu lly ntical T of

It is us t! dent { t.9 the E R;. & that 9(2

"
n the: T &) € € erests of public sa ety, order,

d whether the limitations 1t pOSGd on thes 11ghts are justily d in the int

etermining hether t t <] 1 t ts of pub f d

iti i i law, also be necessary in a democratic society. T}.!_e
i ir'l addtl tll;notfot::]Tgcpfr":c;:ieisbiquivalent in HKSAR?, art.15 of t:n: H;):igof;};li va;l;
| —— Kong Bill of Rights Ordinance used to provide t.hat any egllsd lon that e
T tk'lel Honfgthe Hgong Kong Bill of Rights would be auto;.-namcal]y repea clt Lo the exten,
g o (:cmt.ravenc the -aﬂiC % fJon was repealed pursuant to art.160 of the Basic I:aw as lejesuf s frns
i inmnmtencyf Thlf pro‘t}il of the National People’s Congress of the People’s Repuf 1]: o i 2
%Ssued I e g Lomm:ttl?: Hong Kong Bill of Rights became toothless as a resr.slt o t eHrOEg g
1: mig?‘t mcet:al:: Zzi?:sc:ls;:ﬁy relied on in cases challenging violatisons ;iRﬁ?:i;lfﬁ:z:ﬁegionn i
L i i i ng Kong Spec ;
']EEE“]C;ZCIIZ'; “Fllnll::iestt:;u;r:;ingoftga?ilif?;;;c:? :s.;-ZI?B)g, 3 anf 4 would be inconsequential appears to have

—155, w

3 juri dence.
been borne out by subsequent jurispruden .
5 Article lIS of the ICCPR is almost identical in terms to art.18 of the UD
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FREEDOM OF CONSCIENCE AND RELIGIOUS BELIEF

The rights enumerated in art.18(1) may not be restricted save to the exten

. P . . t that art-l&(g
permits certain limitations on the freedom to manifest one’s religion or belief!s but op;

R . : nly ;
such limitations are prescribed by law and necessary to protect public safety, order, hg Vif

al
or morals or the fundamental freedoms of others.!” th,

To understand the full import of the art.32 provision in the Basic Law, it is he|
look at related provisions within the Basic Law and other legislation that touch

right. Article 39 of the Basic Law incorporates international standards of human Tights
protection directly into the territory’s constitution by entrenching the provisiong of the
International Covenant on Civil and Political Rights (ICCPR) and International Covenam
on Economic, Social and Cultural Rights (ICESCR), giving them constitutional status, Thig
means that in Hong Kong, the freedom of thought, conscience and religion is Protecteq ¢,
the extent provided for under art.18 of the ICCPR. The guarantees of equal protection and
non-discrimination on grounds of thought, conscience and religion in both Internatic,nal
Covenants further the objectives of comprehensive protection for believers and non.
believers alike.’® Article 2(1) of the ICCPR prohibits discrimination or unequal treatmen;
on grounds of, inter alia, religion." Similarly, art.25 of the Basic Law guarantees equg
protection and prohibits discrimination on grounds of religion or opinion. The generg]
proviso in art.4 of the ICCPR provides that these rights may not be restricted even in the
event of emergencies, rendering them non-derogable. The ICCPR specifically obliges state
parties to prohibit advocacy of religious hatred that causes incitement to discriminatio
hostility or violence.” The Hong Kong Bill of Rights replicates this exact scheme 0%
protection in art.15. In tune with the Basic Law and International Covenants, it prohibjts

discrimination on grounds of religion or other opinion®' and obliges the Government to
guarantee equal treatment before the law.22

pfu] ¢,
On thig

Article 39(2) of the Basic Law closely follows art.18(3) of the ICCPR, permitting only

such restrictions on these rights as are prescribed by law and not inconsistent wity

the provisions in the ICCPR or ICESCR themselves.? In this manner, art.39 of the

E

Note Evans’s discussion on the lack of clarity as to the distinction between thought or bilicS and a “practice” or

“act” motivated by such belief as a manifestation of the belief. Carolyn Evans,
Evans (ed), Freedom of Religion Under the European Convention on Human Rights, Ox‘ora University Press (2001)
(Hereinafter, “Carolyn Evans, Freedom of Religion Under the European Conventic

on of Human Rights”), 45. This issue
is discussed in greater depth in Johannes Chan and C. L. Lim (eds.), 2nd ed, at fan 14-15 and accompanying text and

24.035ff below. See also, G. Moens, “The Action-belief Dichotomy and Freedom of Religion”, Sydney Law Review,
12 (1989-1990), 195-217.

This is generally referred to as the “justification test” and applies the principles of proportionality in the assessment

of whether the infringing legislation is rationally connected to a legitimate purpose and whether the means deployed
to achieve that purpose are no more than necessary. The test for determining the rational nexus to a legitimate purpose
and the necessity test are discussed in 5.5 below.

The relevant articles are arts.2(1), 18 and 20 of the ICCPR and arts.2(2) and 13(3) of the ICESCR.

See arts.2(1), 26 of the ICCPR and art.2(2) of the ICESCR.

Article 20(2) of the ICCPR. This article has been the subject of extensive discussion to the extent that it seeks to limit
the boundaries of free speech. Numerous eases have arisen in the American and European contexts concerning the
limits of the right to freedom of expression, guaranteed under art.19 of the ICCPR and art.10 of the ECHR where its
exercise interferes with the right to freedom of religious belief or the right to manifest one’s religion. For an extensive
comparative consideration of American, Australian, European, German and other internation
issues, see Puja Kapai and Anne S.Y, Cheung,
Buffalo Human Rights Law Review, 41-79,
' Hong Kong Bill of Rights art.1.

Ibid., art.22. Article 5 of the Hong Kong Bill of Rights also prohibits restriction of
the circumstances of an emergency,
Basic Law art.39(2).

“Histarizat Background” in Carolyn

al jurisprudence on these
“Hanging in a Balance: Freedom of Expression and Religion” (2009) 15

the right to freedom of religion in
particularly as a basis for discriminatory treatment.

.Intel-nati()na

TION
£DOM OF THOUGHT, CONSCIENCE AND RELIGION: SCHEME OF PROTEC
FRE

ituti “justificati 24 ribed in the
co-opts into the constitution, the “justification test”™ presc

: . o ights.
asic Law | Covenants to guard against undue limitations of the covenant r1g

i i isi i rent
mparison of the terms and phrases in the various provisions makes it appa
le cO

] : ic Law, art.15
A simp formulation and extent of the protected rights under art.32 of the Basic Law, ar
e 10

. This
that thH ng Kong Bill of Rights and art.18 of the ICCPR afrehnot exatc_:zif)f:alsiilswg c:n
the constr

of the HO e for the development of the content_ 0 g
avefjf n;gfé: tS; ?Eese other provisions but at the sam};c1 tlm;!t, thi %{ei‘?ﬂdoicﬁti iti(ifate 1
e ink the distinctions drawn between thought or belie e
ibility to rethink the di o 3 ional provisions. However, this raises
ﬂexlbih 3 capsulated in existing international p : 2 f
- ?elrllezfiss’ ‘?s i:flhiclil provision prevails where there arelnthr;a;l -dl}f:r;ereng :E;S}(ggp(;{

e qlles 10 . h B ic Law. the Hong Kong Bill o g S an .
: presented in the Bas s d 4 o how thescase:ds

the right as TePT ic Law). Of course, much would depen o

ched in the Basic Law). j, TG lied on. It is likely that the
(as entrench hether all three of these provisions are relie 1

hich and whether 2 : : ds to the statutory

jeaded, W ill of Rights versions will be construed as aids !

d the Hong Kong Bill of Rig is fi rowing the rights
[CCPR an : ther than serve as a basis for nar :

i fart.32 of the Basic Law ra ¥ : ; Ttk
mterpretatl(z:c(t)eda ender the Hong Kong Bill of Rights, in effect prior to tk}e‘ estalta(l)lze 1i§3t
il prgAR T:‘e question of the interrelationship btheen these prgwm;ms b e
of the Hie "or;? m;rs of the right to freedom of conscience and religion has no
the precise cont

= cuurts as yet. .
Sley - 39 of the
i (o1 1“icance of the direct importation of the International .Covena}nts 1rclitgsalritnfitmg e
ThP'gghzﬁ;f is threefald. First, to the extent that art.32 of the Basic E,aw 1s] re?1 i
o LJanse: of the right, the scope of the right can be “buttressed” by pleading art.
finyl eXp >

CPR as well as art.15 of the Hong Kong Bill of Rights. These provisions enable access
IC -

to a more EXtCIlSiVB and COIIlpIehenSi\re scheme of p.I()te.Ctl()nS which ncl udes aspec ts that
¢ not elucidated in art.32 Of the BaSiC LaW, Whlch 15 framed broad V. Moreove s he
ar

rovisions should be construed generousg with a view to deriving a purposive reading of
132 in light of its context and purpose. - |

ar't ificantly, given the somewhat broad framing of the right in art.32 othhe I?s:me ;;v;
B 15 of the Hong Kong Bill of Rights and art.18 (?f the ICCPR, a prosp e
COY}’IPaTEd tofart‘ better if all three versions of the protected right are pleaded gl\{f:ri he
i ?‘I:[elle entrenched ICCPR and the ICESCR rights under a.rt.39 of the Basic a;sé
ad\"antagefl% t ensure that a comprehensive scheme of rights rf:lat.mg to the_ free_ exerlc ;
E Wm'ﬂ 9 3 religion is made available to claimants.” The perils of relymg singu %hyl
| alz dri %ts under Chapter I1I of the Basic Law were tpade clear in Lam ¢ (_l:[
E s ener gof Police.r Tn claiming that his right to a fair_trlal and due proce;s lad
gannuig’?rﬁm;glii the context of an internal disciplinary proceefimg whgr;thvi i\gi;sm 11:;:—6
tlf: right togif:gal representation, the applicant rghed on the Basa(cj La:’vq I.rslsgiawr e
and failed in his claim. However, the applicant in Lam Siu Po v Com

ictions on
rous cases involving challenges to government restricti

" This test has been applied in florg K8 8 o ice v o Yuk Lung [2006] 4 HKLRD 196, 451, and Lewng v

fundamental rights. See, for example, Secretary for Ju.
Secretary for Justice [2006] 4 HKLRD 211, [43].
*  Ng Ka Ling v Director of lmmigration (1999) 2 H
(2001) 4 HKCFAR 211, 223, .
% On this basis, for example, for an applicant see
protection under art.32 of the Basic Law and art.15

KCFAR 4, 28-29 and Director of Immigration v Chong Fung Yuen

king to assert his right to change his religious belief, he could ;cl;l;
of the Hong Kong Bill of Rights and additionally, art.18(2) o

; . ity
ICCPR as imported through art.39 of the Basic Law, which specifically protects this righ

7 [2010] 1 HKC 120.
*(2009) 12 HKCFAR 237.
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FREEDOM OF CONSCIENCE AND RELIGIOUS BELIEF
CONTENT OF THE RIGHT AS PROTECTED IN HONG KONG 881

Bearing these difficulties in mj
In mind, the drafters of
art.18 of the ICCPR opted f ¢ held that in order to ensure that the full measure of freedoms contained within

broader range of “
wor .
& ds “thought, conscience and belief™ to encapsulate di or g cour o : ey -y i ;
psulate different “religious belief” and “religious activities” as enshrined in art.32 of the Basic

systems*? includj Lo
ng those of non-theistic origins. This provision is delib beljgp o phrases : S :
1berately brogq ang L WeTe protected, they were to be given a generous interpretation and that the court
g a technical, narrow or rigid approach.* In its consideration of the question of

to be construed as such.* It aj
e e légl;mlltt I:':::l'tts tto pY]9t§Ct “freedom of thought on all matters, pe id
. :: S o 0 religion or belief>* “theisti st o
SR Bl it ot to et Sincll-l t?el.stlc, non-theistjg anﬁ] Shlfat constitutes “religion” for the purposes of the article, the court adopted the guidelines
y such religious or other be]j fod “;t out in the Australian authority of Church of the New Faith v Commissioner of Pay-

This guarantee is aj :
18 aimed at ensuring that all belief systems are adequatel i iteri indici ioi
quately protecte wing criteria as indicia of “religion™

that i . ; .
at newly established or minority religions are not discriminated against.* This. h ; ol ® which stipulated the follo
; 18, ho

d ang R
at the particular collection of ideas and/or practices involves belief in the

has not meant that - e
generally Liberal a eVﬁfY}[:l_‘ofessed belief is protected. Bearing these objectives i Veve “(1) th
pproach is to be adopted in the i . > €8 In minq, : : ich i
The courts have considered nterpretation of the right a Supernatural, that is to say, belief that really extends beyond that which is capable of
. onsidered the definition of “religion™ i . tion by the senses
Immigration ¥ The appli of “religion” in Chu Woan Chyi i Dot oY
3 i wi v D
pplicants, a group of four Falun Gong practitioners fronir;“zg 9 (2) .. that the ideas relate to man’s nature and place in the universe and his relation to
an :
) things supernatural...

__that the ideas are accepted by adherents as requiring or encouraging them to

them entry int
0 Hong Kong. The :
. : ar; :
on considerations relating t thell)’[re ngoi fhti)lt ]msfofar as the Director’s decision wag baseq 3)
ities. i ; ¢ s beliefs and a € i : i : Z .
enﬂ}??, 1t Was ultra vires as it amounted to discriminati oﬁ‘lhﬂtlon with particular religioys observe particular standards or codes of conduct or to participate in specific practices
o . n on - : i i S
prohibited under the Basic Law, the [CCPR and the Hong Kongrg}lfllds;c cl;i rtlalllglon which i having supernaivral significance. ..
T ok . ¢ s 1l o ts. , , . : )
‘;h:;lvm,tg at its decision, the court examined the status of the Falun G iy (4) ...that however loosely knit and varying in beliefs and practices adherents may
er 1t was a religio ¢ ralun Gong to d i ~o/istitute an identifiable group or identifiable groups.”!
glon and could therefore fall within the scope of thi Il'ro:ite'rmme T SRS B
S10ng 48
-_— . - - - o
In aprlying these criteria to the facts, the court held that the Falun Gong satisfied all ~ 24.020
# K.J. Partsch, “Fi ; N\ ] FTSNR TP T . . .
pot Ome;n Rr_ezdum of Conscience and Expression and Political Freedoms® i ‘ of ine se, and was the?efore, a rf:l}glon _and .entltled to protectfoq un_der. the B‘z:slc‘La\.w.
& Giare ights: The Covenant on Civil and Political Rights (Columbia U in L. Henkin (ed), The Internationg atthough the court did not specifically identify what characteristics indicated “belief in
omi t s 1a i - ; , . 5 . E
“ bid, [, ment No 22, fn 47, paras. 1 and 2. niversity Press, 1981), 209, 211, t1e supernatural”, it did specify that there was no requirement that there be belief in a
* Ibid. See also, Kokkinakis v Greece 26- ECIHR .' particular deity. Moreover, it held that the group’s emphasis on meditative practices and
’ - ECtH " . i . % s
* For the purpose of discussion in this chapter, thefj:;‘. ‘?.“99103)’ [31]. > other exercises revealed a belief in a transcendental existence beyond the physical with
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