1-42

1-43

PrincreLEs oF LiaBiry v Tort THE Framework oF Tort LIABILITY

it seems, goods stored on it will be recoverable. Where there is a cong
nuisance, a claim can be brought in respect of damage which originated prio
claimant’s acquisition of an interest in the property.!6

166 The tort of passing-off has developed to extend the protection
tation. Trade secrets continue to be protected initially by
ssing off and breach of confidence are examined in detail

Iy

Ny R o] furthe[.
I'lo uf.

150 to trade T€pUY
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Enjoyment of property The interest in enjoyment of land has long .t 5 and 26-

protected by the tort of nuisance and by the closely related tort of Rylq, d:
Fletcher.’s! The tort of nuisance is regarded as applying where the cause of o
interference with the enjoyment of land is a continuing activity for which
defendant is responsible whereas the rule in Rylands applies where the Mtepfa,
ence has been caused by an isolated escape of something dangerous from ¢

defendant’s land. The tort of nuisance neatly illustrates the difficult proceg .
balancing conflicting interests to ensure that the interest of one neighbour in the s f
and undisturbed enjoyment of his property does not violate the corresponding jpge.
est of adjoining neighbours.'®> Nuisance and Rylands v Fletcher derive “from )
conception of mutual duties of adjoining or neighbouring landowners” 15 %
Cambridge Water Co v Eastern Counties Leather'® the House of Lords stresseq the
common elements of the two tort actions and in Hunter v Canary Wharf, s
stressed the proprietary nature of nuisance. Thus, an action in nuisance wag onl
available to persons with an interest in the affected property and compensatiop
nuisance involving personal discomfort was to be measured by the resulting dimjpy,
tion of the value of the land and not by analogy with personal injury awards,

(iii) Economic interests

jc loss “Pure economic loss” is the term used to describe an
;o loss to the claimant which does not result from any physical damage to
B with his person or tangible property. As Hobhouse L] has observed,
# enfift:ive economic society the conduct of one person is always liable to
mgt:mc consequences for another and, in principle, economic activity does
to have regard to the interests of others and is J_us.txﬁable by thf: actor h_av-
d to his own interests alone”.!6” Hence, economic interests received 1mted
lion. Pure economic loss will normally take two forms: wasted expenditure
ko gain, profits or profitability. The tort of deceit and the expanded tort of
off protect economic interests of both kmc_is where loss rlesults from delll?er—
kless cfatements or conduct designed to 1pduce tl_le claimant to act against
ts, ov to damage those interests with third parties. Hedley Byrne v Hel-
llo ves recovery of economic loss in negligence withln'the boundaries of a
‘aolationship of a kind rendering it appropriate to require the defendant to
Qnthe economic interests of the claimant. The outer limits of such special
wships, which will generally relate to wasted expenditure, are now set largely
oo Industries Plc'v Dickman.'® Loss of a potential gain, will, unless a
& nce of physical damage, normally fall outside the ambit of torts. Howeyer,
v Jones'™ the House of Lords confirmed that exceptionally the relation-
n claimant and defendant can be such that responsibility for protecting
{’s expectations properly rests with the defendant. Furthermore,.a claim-
 has been misled by a defendant into entering a particular transaction, may
the profits which would have been made had it entered an alternative
-nll"]l

onom

Intangible property Protection against physical damage to property, disposses.
sion, and interference in the enjoyment of land sufficed for the forms of propeny
interests common until the industrial and technological developments of the
nineteenth and twentieth centuries. Intangible property such as trade reputation, O
copyright, patents and trade marks demands more subtle forms of protection, They
law recognises and protects such property rights, but both their existence ap]
vindication tend to depend on an amalgam of the principles of common. luw aid
equity, and increasingly on statute. To a large extent, statute now regulates the
protection of patents, copyrights, registered trade marks and desizn. albeit the
remedies to redress an infringement of those rights have tortious aspecis. These are ‘
reviewed in Ch.24. The tort of conversion extends by fiction t¢ protect a limited ompetition The majority judgment in Allen v Flood'™ rejected the
category of intangibles such as negotiable instruments but; it \seems, will not he jon that the claimants enjoyed a “a legal right ... to pursue freely and without
1. \ce, interruption or molestation, the profession, trade or calling which he has
i3 d for his livelihood”. They enjoyed at most a freedom to pursue their liveli-
i business “conditioned by a precisely similar right in their fellow men”.
160 Delaware Mansions Ltd v Westminster City Council [2001] UKHL 55; [2002] A.C. 321. See para.1% 1 law embraces the principle of free competition, Damage to business

B35 fr 2] _ , J is actionable only if proved to be unlawful. Prior to Allen v Flood the

The rights conferred by the law of nuisance arise by virtue of the general common law, and do nol
depend on the terms of any conveyance or transfer of the land: Thornhill v Sita Metal Recycling Lil
[2009] EWHC 2037 (QB); [2009] Env. L.R. 35 at [20], per HH Judge Seymour: “A nuisance is
wrong to the enjoyment, by a person in exclusive possession of the land affected, of that land. The.
right to complain of a nuisance is not a commodity to be bought or sold at whim. It is, in law, a1
incident of exclusive possession of land ... .

192 This is sometimes referred to as the principle of “reasonable user”, though this is not unproblematic
(see Coventry v Lawrence [2014] UKSC 13; [2014] A.C. 822 at [179] per Lord Carnwath) and it
only applies to intangible damage to the occupier’s enjoyment of land. Where a nuisance causes
physical damage there is no balancing exercise undertaken: St Helens Smelting Co v Tipping (1863).
11 H.L.C. 642; para.19-08. . s

165 Read v Lyons [1947] A.C. 156 at 173, per Lord Macmillan.

164 [1994] 2 A.C. 264,

165 [1997] A.C. 655.

16

Lid v Allan [2005] EWCA Civ 106; [2005] Q.B. 762 at [56], Peter Gibson LI, with the agree-
Mance and Carnwath LIJ, on this point, said that there could be no conversion of a chose
N or contractual right. Despite the attraction of such a step, it was not open to the court to
uch a tort. This view was upheld by a bare majority of the House of Lords: [2007] UKHL
2008] 1 A.C. 1. See para.16-36.

Vv Collins [1998] 2 Lloyd’s Rep. 255; [1999] PN.L.R. 77 at 84.

. 465.

0]2 A.C. 605.

[2A.C. 207.
¥ Maurer [1991] 1 W.L.R. 461, and see para.17-46.
JAC. 1.

[28] [29]
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Causarion IN TorT: GENERAL PRINCIPLES

(a) claims relating to liability for disease, particularly industrial disease; ang
claims where the scientific evidence suggests that the claimant’s injury resujtg frod
a combination of factors: “guilty”” causes traceable to the defendants’ fault, ang Oy
nocent” causes unrelated to any wrongdoing on the part of the defendants, (’)fm‘
these types of claim will overlap. Cancers, deafness and other forms of diseag, e
disability may well on occasion be thought to be caused by environmenta] fagy
or poor employment practice, or medical negligence, but equally often haye OQI&;‘.
unrelated causes. It may be argued that the condition has genetic origins, or resui
from environmental factors beyond the defendants’ control, or is an inevitah]e , em[i
of the claimant’s original disease. The quality of the expert scientific evidenC: o
all important.?¢ But even where the causal mechanism is reasonably wel |
understood in medical terms, so that it can be said of a population that, e.g. Exposul":
to a particular toxin (such as tobacco smoke) will lead to an increase in the ﬂumbm
of cases of a particular disease (such as lung cancer), it may be virtually impg
sible for an individual affected by exposure to the toxin to prove that his dige 3
was caused by that exposure.? i S
i

(b) The uncertainty of hypothetical human conduct

(i) Claimant’s hypothetical conduct

Causation depends on claimant’s conduct The outcome of the “but for” tegt 1111
Barnett v Chelsea and Kensington Hospital Management Committee dependeg
upon expert evidence as to the consequences of arsenic poisoning and the effectiya.
ness of an antidote. There are cases where the answer to the hypothetical questjgﬁ
that the test poses (“what would have happened if there had not been a breach ¢
duty by the defendant?””) depends upon what a person would have done. In Moy

liams v Sir Williams Arrol & Co,?® a steel worker fell 70 feet to his death. ™pe
defendants were found to be in breach of statutory duty in failing to provide him
with a safety harness, but the evidence established that the dead man had rarely if
ever worn a safety harness even when one was provided. His widow's claim for
breach of statutory duty failed. She could not show that “but for’ tiie defendants’
wrongdoing her husband’s death would have been avoided, bescause the prob-
ability was that he would not have worn it.** On the other hana in applying the “but
for” test care must be taken to identify the precise scope ot the duty imposed on the

3  See,e.g. Reay v British Nuclear Fuels Ple [1994] 5 Med. L.R. |; Wilsher v Essex AHA [1988] A.C.
1074 HL.

¥ “Observing that a small percentage of cases of cancer were probably caused by exposure to asbestos
does not identify whether an individual is one of that group. And given the small size of the percent-
age, the observation does not, without more, support the drawing of an inference in a particular case™
Amaca Pty Ltd v Ellis [2010] HCA 5; (2010) 263 A.L.R. 576 at [70] (where the issue was whether
exposure to asbestos, as opposed to the deceased’s smoking habit, caused his lung cancer). S¢¢
further Heneghan v Manchester Dry Docks Lid [2016] EWCA Civ 86; [2016] 1 W.L.R. 2036 at [8]
and [9].

3 [1962] 1 W.L.R. 295 HL; and see Wigley v British Vinegars Lid [1964] A.C. 307 HL (occupief’s
liability). :

*  Lord Reid commented that it would not be right to draw such an inference too readily, because people
do sometimes change their minds unexpectedly, but the evidence in this case was “overwhclmi"g“‘
In Chief Constable of Hampshire v Taylor [2013] EWCA Civ 496; [2013] L.C.R. 1150 at [19] Elis$
LT (with whom Patten LJ agreed) suggested that where a defendant was found to have been in brea
of the Personal Protective Equipment at Work Regulations 1992 the burden of proving that the claim®
ant would not have used the protective equipment, if provided, lay with the defendant. His Lor"

[64]

o$ 5

)

FactuaL CausaTioN

*jant. Tt may be that the evidence does indeed show that the claimant would
end example, have worn protective clothing or equipment even if it were
3 ofCl But if the defendant’s duty is to take all reasonable care to enforce and/or
fcs é the use of protective equipment, the defendant will not avoid liability un-
rvéan be shown that even had all reasonable steps been employed to ensure the

ant used the protective equipment, he would still have refused to do so or
4 those precautions.

—_
i

Eoent advice This type of causation question arises whenever the claimant’s
A nds upon what the claimant would have dor}e, h_ypothetilcally, if' there had
no breach of duty by the defendant. Typically, this will occur in “advice” cases,
”e it is alleged that had the defendant not been negligent in the advice or
~_mation given (or not given) the claimant would have done something differ-
thereb}’ avoiding the loss that has materialised. Thus, where an accountant sup-
A negﬁge“ﬂy audited accounts in reliance upon which the claimant purchgses
ompany which proves to be worth less than anticipated, then even if the claim-
k is able to establish that the accountants owed him a duty of care, he must also
- that had (.2 accounts been accurate he would not have proceeded with the
hase.* T claims against solicitors there will be a reasonably strong (though
wuttable) presumption that a client would have acted on the solicitors” advice.®

e T
ship cited McWilliams v Sir William Arrol for this proposition (and the judgment of Longmore LJ
1 Ali Ghaith v Indesit Company UK Ltd [2012] EWCA Civ 642 at [23]). Sed guaere: the result in
Williams v: Sir William Arrol did not turn on the burden of proof, since there was overwhelming
vidence that the deceased would probably not have used a safety belt, if supplied (see per Lord
Devlin at 309). Viscount Kilmuir LC (with whom Lord Morris agreed) made it clear (at 299) that
(he burden of proving both breach of duty and causation lay with the claimant. Lord Reid considered
306) what amounts to proof when there is no direct evidence because the victim is deceased and
o unable to give evidence. The starting point is to make certain assumptions: “If general practice
or a regulation requires that some safety appliance shall be provided, one would assume that it is of
e use, and that a reasonable man would use it. And one would assume that the injured man was
“areasonable man. So the initial onus on the pursuer to connect the failure to provide the appliance
\with the aceident would normally be discharged merely by proving the circumstances which led to
the accident, and it is only where the evidence throws doubt on either of these assumptions that any
di ficulty would arise. Normally it would be left to the defender to adduce evidence, if he could, to
\displace these assumptions.” Arguably in this situation, as with the principle of res ipsa loquitur (see
para.7-207), there is an evidenfial burden on the defendant to adduce evidence which displaces the
initial inference that the breach of duty caused or materially contributed to the injury. But if the
defendant does that, and (as rarely occurs in practice) the probabilities are equal, the claim should
ail on the basis that the claimant has not discharged the burden of proving causation.
Nelan v Dental Manufacturing Co Ltd [1958] 1 W.L.R. 936 CA; Pape v Cumbria CC [1992] 3 All
R.211 CA; Bux v Slough Metals Ltd [1973] 1 W.L.R. 1358 (employers liable for failing to instruct
and supervise the claimant in the use of safety equipment).
See JEB Fasteners Ltd v Marks Bloom & Co [1983] 1 All E.R. 583.-
See Levicom International Holdings BV v Linklaters [2010] EWCA Civ 494; [2010] PN.L.R. 29, a
ease concerning negligent advice by a solicitor to a client about commencing proceedings where,
at [284], Jacob LJ commented: “When a solicitor gives advice that his client has a strong case to
‘slart litigation rather than settle and the client then does just that, the normal inference is that the
ice is causative. Of course the inference is rebuttable—it may be possible to show that the cli-
0t would have gone ahead willy-nilly. But that was certainly not shown on the evidence here. The
Judge should have approached the case on the basis that the evidential burden had shifted to [the
dﬁfﬂndam] to prove that its advice was not causative.” Stanley Burnton L] observed, at [261], that:
- 0ne has to ask why a commercial company should seek expensive City solicitors’ advice (and do
SCrepeatedly) if they were not to act on it.”

[65]
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Claimant’s disbelief in truth of misrepresentation If a claimant to whg
misrepresentation has been made does not believe the defendant’s statemeng 4 &
it might be thought problematic for the claimant to allege that the ImisTeprege "
tion was relied upon and that therefore this caused the loss by inducing the Cli ]
ant to do or refrain from doing something. However, the argument that the Claimf
ants had not believed the defendant’s fraudulent statements and therefoya .
misrepresentations had not caused loss was rejected by the Supreme Courg s
Hayward v Zurich Insurance Co Plc.5" The defendant had brought a claim f(]j'
personal injuries in which he had fraudulently exaggérated the effects of his injure :
The claimants were the insurers who settled the claim despite having Strgus'
suspicions that the injuries were exaggerated. Some time after the settlement ¢ ¢
insurers were provided with evidence demonstrating that the defendant’s claim, wi
grossly exaggerated and they sought damages for deceit. The defendant argyeq thyy
the insurers could not claim to have been induced to enter into the settlemen b,
the misrepresentation if they had not believed it. The Supreme Court held that it Wag
“not necessary, as a matter of law, to prove that the representee believed that the
representation was true.” Although the representee’s state of mind could be releygy
to the issue of inducement, in that there could be difficulty in establishing ‘[hathg':
was induced to enter into the contract and that he has thereby suffered loss g,
result, this is a question of fact. Belief is not an independent requirement. In order
to establish the causal link it was only necessary for the claimant to “have ben
influenced by the misrepresentation”. Nor was it necessary for the misrepresen(g.
tion to have been the sole cause. On the facts of Hayward the crucial issue in enter.

misrepresentations but their assessment of the risk that the court might believe he

FacruaL CAusaTION

1 would be able to recover all losses flowing from thaF ts:ansaction, the
e not a “third party”. They were in breach of a pre-existing duty, owed
e employers; to guard against being misled by just such f{i@se statements, a_nd
A ed make a nonsense of the auditors’ duty to the company if the very act Whl.Ch
Bl asonably to have been prevented gave rise to an equal and opposite
| rslaim and so negatived the causal connection between the auditors’ breach

‘i e client’s loss.™

gitors WEr

ﬂty al’ld th
(iv) Defendant’s hypothetical conduct

e causation problem is not limited to circumstances where the question is what
~ -imant would have done, in hypothetical circumstances, but also arises where
. ‘dtiI; a question as to what, hypothetically, the defendgnt would have done7h£}d
:xot peen negligent. This is illustrated by Bolitho v City and Hackney HA," in

ioh the claimant, who was in hospital, suffered jbran_l damage as a result of

Cac arrest caused by an obstruction of the bronchial air passages. The_ defen(_i—
admitted negligence because a doctor had not attended to the _clalmant_ in

onse to callsfor assistance. The damage could have been avoided if the claim-

ad been steti by a doctor and “intubated”, clearing the obstructlon._ The doc-
ho fa‘ied to respond said that had she attended sh_e would not have intubated,
thesofore the cardiac arrest and subsequent brain damage would have oc-

o« o any event. There was evidence that a rqsponmble body of professm_nal
gmgn would have supported a decision not to intubate, although five medical

this was the only course of action that would have prevented the damage. Lord

ing into the settlement was not whether the insurers believed the defendaney Y ' serts for the claimant said that he should have been intubated, and it was agreed

defendant at a trial.5® That was sufficient for the misrepresentation to haw »
influenced their decision settle the case.

Causation and the detection of fraud The rule that the “but for” test does nof
apply in actions for deceit is based on the paradigm fact-situation where A makes :
a fraudulent statement to B, who believes the statement, even though ri¢ should nof
have done so if he had made proper enquiry. B was negligent, but‘Acannot say “you
should not have believed me”, nor can A’s employer say “vou should not have
believed him”. Where, however, a firm of auditors is enzaged by a company lo
undertake an audit of the accounts, and an employee-o£ the company makes a
fraudulent statement which is believed by the auditors, ithe position is different. In
this situation the auditors, B, were under a duty to A’s employer to test the truthful-
ness of A’s statements. Had B performed that duty with reasonable care, he would
have realised the statements were false. B’s loss (as a result of A’s fraud) is his li
ability to A’s employer for failure to perform that duty. B cannot then argue that the
cause of that loss was A’s fraud, for which the employer was vicariously liable
Although a third party who was misled by A’s false statements into entering intod

67 [2016] UKSC 48; [2017] A.C. 142.

% [2016] UKSC 48; [2017] A.C. 142 at [19]; [32] per Lord Clarke. Lord Toulson made the same poinl
at [71]: “Mr Hayward’s deceitful conduct was intended to influence the mind of the insurers, not
necessarily by causing them to believe him, but by causing them to value his litigation claim moré
highly than it was worth if the true facts had been disclosed, because the value of a claim for insui
ers’ purposes is that which the court is likely put on it.”

®  Barings Ple (In liquidation) v Coopers & Lybrand (A Firm) [2003] EWHC 1319 (Ch); [2003]
P.N.LR. 34 at [732] and [733], per Evans-Lombe J.

[72]

ne-Wilkinson said that in all cases the primary question is one of fac_t: did the
ngful act cause the injury? In cases where the breach of duty cltons1sts of an
iecion to do an act which ought to have been done (such as the failure of a doc-
f to attend the patient) the factual enquiry is necessarily hypotheticz.il. The ques-
what would have happened if an event, which by definition did not occur,
occurred? The first question is: what would have happened—either the doctor
Id have intubated, had she attended, or she would not. The Bolam test,” by
ch standards of professional negligence are measured by reference to a
sponsible body of professional opinion, was not, and could not, be relevant to that
ion. The defendant doctor said that she would not have intubated, and therefore
claimant would in any event have sustained the brain damage. But she could
scape liability by proving that she would have failed to act as any reasonably
ipetent doctor would have acted in the circumstances: “A defendant cannot
pe liability by saying that the damage would have occurred in any event
se he would have committed some other breach of duty thereafter.””* Apply-
oyce v Wandsworth HA,* Lord Browne-Wilkinson, concluded that there were
questions for the judge to decide on causation: (1) what would the doctor have

=

03] EWHC 1319 (Ch); [2003] P.N.L.R. 34 at [743]; applying Reeves v Commissioner of Police
the Metropolis [2000] 1 A.C. 360; see para.2-141.
98] A.C. 232 HL.,
lam v Friern Hospital Management Committee [1957] 1 W.L.R. 582; see para.9-76.

PEr Lord Browne-Wilkinson at [1998] A.C. 232 at 240. See Wright (A Child) v Cambridge Medical
up [2011] EWCA Civ 669; [2013] Q.B. 312 at [56]-[61] per Lord Neuberger MR for discus-
1 of the underlying rationale for this proposition. See para.2-127.
96] PLQR. P121.

[73]
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claimant’s explanation of the cause should be accepted. Thus, the judge Wag
rect to consider evidence other than the medical evidence and was entitleg
conclude that the claimant had not satisfied the burden of proof. o
These types of causation problem also tend to arise in medical negligence pop
In Kay’s Tutor v Ayrshire and Arran Health Board.,¥ the infant claimant CON(rg
meningitis. In hospital he was given a massive overdose of penicillin Which pq
killed him, but he recovered both from the toxic effects of the overdose ang
meningitis. On recovery he was found to be profoundly deaf. DeafneSS]-
recognised complication of meningitis. The hospital admitted negligence but ey
liability for the deafness. No expert evidence linked overdoses of penicillin g ¢
damage, but overdoses of such magnitude are almost unknown and Prevyj
recipients had died. The judge found for the claimant on causation on the basis ¢
the effect of the overdose so weakened the claimant’s system that he wag 4
more likely to succumb to the complications of meningitis. Thus the defendan
negligence materially contributed to the claimant’s injury. The House of Lor
quashed his judgment for lack of any medical evidence that an overdose of Penicil
lin increased the risk that meningitis would cause deafness: ... the paucity of ¢ )
cases, none of which supports the suggested causal link, cannot of itself m
the lack of appropriate evidence.”s
Thus, there are two stages to the process of establishing causation in caseg
disease or adverse reactions to chemical agents, such as drugs. It must firg
demonstrated, on the balance of probabilities, that the event which allegedly gaye
rise to the claimant’s damage can ever cause that type of harm. It was on this hasie
that the claim in Kay'’s Tutor v Ayrshire and Arran Health Board failed, becg
there was no evidence that an overdose of penicillin can cause deafness.® Ong
has been established that such an event can cause damage of that nature, the claj
ant must then prove that his particular damage was caused in this way. It i
second stage of the process that can present the greatest hurdle to claimants, I sor
cases, all the claimant will be able to point to is the statistical link between Darticy
events or circumstances and the damage to individuals exposed to thas= cvents,

neral statistics. For example, in Wardlaw_ v F arrarj% it was alleggd thfl'[
tbe B titioner had been negligent in failing to diagnose a patient's
perd] pra%olus and it was argued that the patient’s chances of survival had
mona"y eén by the delay in referring the patient to hospital for treatment. The
n reduoc t):,ed that 85 per cent of patients diagnosed with a pulmonary embolqs
e mdlcﬁ atient did not respond to the usual beneficial effects of anti-
e _but th:rl;py when she eventually received treatment in l}ospltal,_ and
R tdied Counsel argued that this fact should be ignored, since the issue
e nniﬁed at the time of the negligent misdiagnosis. The Court _of Ap-
to be detae the argument. In considering whether, on the balance of prob-
e neral practitioner’s negligence had caused the death the court must
- t all relevant evidence, and the failure of anti-coagulant therapy to
k. accou?nation of a massive pulmonary embolism was a material piece of
g ointed to the probability that the patient fell into the category of
k. Thl’fS patients who do notsurvive, despite treatment, for reasons that are
Bﬁelr::,;er];tood by medical science. Brooke LJ commented that:

)

i i such weight on statistical evidence as is ap-
vhile i s are of course entitled to place suc _ . .
i !C Ju‘il%zy st not blind themselves to the effect of other evidence wh1<;l_1 mi g,l,};] put
1-l‘afl’ar padelt in a particular category, regardless of the general probabilities.
c i

ake 2ooy

3 other hand, care should be taken not toltake the logic of this reasonmg too
ef\w opposite direction. If the evidence is that, say, 80 per cent of patients
o \;Viﬂ? prompt treatment, but 20 per cent die even with prompt treatment, t}];e
t the patient died following delayed treatment does not establish thlat h(e::l.[zlro ;
] into the 20 per cent category at the outset and therefore the de ayd 1 '?Od
te to the death. The assessment of caugat_lon would turn uponlthe et(ziu E

ical evidence, both as to the overall statlstl.cal chances of surw_val an _t e
ular condition and circumstances of the patient.” To be a‘hgure in a statistic
in itself, prove causation.” The difficulty of using S'[EltlS[lCS, which ge_nve
| trends in general populations, to prove whz_lt probably hap_pene 1{11 a
ar case is well recognised.® Moreover, analysis of the factual basis for draw-

(i) Statistics and causation

Care has to be exercised when relying on statistics as a ficans of establishi

3] EWCA Civ 1719; [2004] Lloyd’s Rep. Med. 98; [2004] PLQ.R. P19. ;
003] EWCA Civ 1719; [2004] Lloyd’s Rep. Med. 98; [20Q4J PLQ.R. P19 at[3 ].CA i e o
‘passage was cited with apparent approval in Schembri v Marshall [2020] EW v 3!

J; see also at [46]. ; :
pezxﬁzﬁgz%(:room-]uhnslon %,J in Hotson v East Berkshire AHA [1987] A.C. 75.0 at 769:
proved statistically that 25 per cent. of the population have a chance of re.cgw.:ly ffiomha
n injury and 75 per cent. do not, it does not mean that someone who suffers that injury an who
not recover from it has lost a 25 per cent. chance. He may have lost nothing at all. What ,c
10 do is prove that he was one of the 25 per cent. And that his loss was cax{sed_by the defend_aansf
sligence. To be a figure in a statistic does not by itself give him acause of action. If the pla}ntl
ds in proving that he was one of the 25 per cent. and that the defendants took away that_chvdnc?:
ical result would be to award him 100 per cent. of his damages and not only a quarter ...”.
o the example of the two cab companies given by Lord Mackay in the House of Lords in

19871 A.C. 750 at 789. ‘
g[. Grejg’g v Scott [2005] UKHL 2; [2005] 2 A.C. 176 at [26]-[29], per Lord Nicholls. Iln
icz v Greif (UK) Ltd [2011] UKSC 10; [2011] 2 A.C. 229 the Supreme Court was extremely
s about the circumstances in which the use of epidemiological data to estahhs_h causation
be appropriate. Although epidemiological data may form an important clement in tlhe prcc;ci
sation, it had to be recognised that it deals with populations rather th_an_ individua s, and 1
tld be inappropriate to reason from statistical data about causal effects within a population to a

[77]

7 [1987] 2 Al ER. 417 HL. See also Reay v British Nuclear Fuels Pl [1994] 5 Med. L.R. 1 wheie

the claimants were unable to prove that paternal pre-conception irradiation (radiation injury to the
gonads resulting in mutation of spermatagonia) had caused the claimants’ cancer.
[1987] 2 AL E.R. 417 HL at 421, per Lord Keith. See also Dingley v Chief Constable of Strathclyde
Police, 2000 S.C. (HL) 77; (2000) 55 B.M.L.R. | HL—if there is insufficient evidence to establish
whether as a general proposition multiple sclerosis can ever be triggered by trauma, the claimantwil
be unable to establish the specific issue that there was a connection between his injury in an ac-
cident and the subsequent onset of multiple sclerosis. y
See also Loveday v Renfon [1990] 1 Med. L.R. 117 where the claimant failed to show, on a balancé
of probabilities, that pertussis vaccine could cause brain damage in young children, although it wis
“possible” that it did because the contrary could not be proved either. See also Rothwell v Raes (199('1}
76 D.L.R. (4th) 280 where the Ontario Court of Appeal came to the same conclusion on pertussis
vaccine. cf. Best v Wellcome Foundation Ltd [1993] 3 LR. 421; [1994] 5 Med. L.R. 81 where e
Supreme Court of Ireland held the defendants to have been negligent in distributing a faulty bm‘"‘h{
of pertussis vaccine, and an inference of causation was drawn from the temporal connection betweel
the administration of the vaccine and the claimant’s brain damage.

[76]
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it was proper to find him responsible for the injury to his colleague? Cleayy .
answering that second question an element of policy enters the equation, That Iy
ment of policy may on occasion be expressed much more overtly. In Roug B
Squires,*! it was held that the prior negligence of a lorry driver who skidde d o8
obstructed the motorway continued to be an operative cause, and contributeg
subsequent accident when another driver failed to see the obstruction in dar, fmo‘f
conditions, and skidded, killing the claimant. Cairns 1J3%2 suggested that: K
“If a driver so negligently manages his vehicle as to cause it to obstruct the highyg,, . |
const.itute a danger to other road users, including those who are driving too fagt Or gy
keeping a proper lookout, but not those who deliberately or recklessly drive jng, il
obstruction, then the first driver’s negligence may be held to have contributed to the calil
tion of an accident of which the immediate cause was the negligent driving of the yep:
which because of the presence of the obstruction collides with it or with some
vehicle or some other person.”

il
hiclg
0 [h&

In Wright v Lodge,*®* the Court of Appeal relied on that dictum to exculpate the
claimant from responsibility for her own carelessness in not pushing her car off the
nearside of a dual carriageway after a breakdown. The defendant’s subsequent recj,
less driving was found to be the substantive cause of the ensuing collision. As a mg
ter of policy, it seems, deliberate or reckless conduct may eclipse an act of prig
negligence, albeit “but for” that prior negligence the relevant damage would ot
have occurred.?®* !

(a) Successive sufficient causes

Where there are two simultaneous, independent events, each of which w
have been sufficient to cause the damage, the “but for” test produces the pate; itly
absurd conclusion that neither was a cause.’ss The only sensible solution Yere 15t
say that both caused the damage.?% Where the two events are separatea i time, the
simple answer is that the first event should be treated as the cause.T'his is normally
the case where both events are tortious, but where one of the e vexts is not a torta
different rule applies.

36

[1973] 1 Q.B. 889; cf. Knightley v Johns [1982] 1 W.L.R. 349, wheic a subsequent act of negligence
by a police officer was held to break the causal link between the claimant’s damage and the initial
negligence of a motorist.

[1973] 1 Q.B. 889 at 898.

[1993] 4 All E.R. 299.

364 Complex situations can arise where vehicles or vessels are involved in successive collisions. Each
case is largely particular to its own facts but see generally Fitzgerald v Lane [1987] Q.B. 781 CA;
[1989] A.C. 328 HL; Miraflores (Owners) v George Livanos (Owners) [1967] 1 A.C. 826; The Cal
liope [1970] P. 172; The San Onafre [1922] P. 243; SS Singleton Abbey v §S Paludina [1927] AC.
16.

The classic illustration is that of two fires started simultancously by A and B, each of which spreads
to C’s house. But for A’s act, would the house have been destroyed? Yes, because B’s fire would have
destroyed it. Therefore A’s fire is not a “but for” cause. But the same reasoning applies to B's fire,
and therefore one can show that B’s fire was not a “but for” cause. ]

See Kuwait Airways Corp v Irag Airways Co [2002] UKHL 19; [2002] 2 A.C. 883 at [74], per Lord
Nicholls: “In this type of case, involving multiple wrongdoers, the court may treat wrongful conduet
as having sufficient causal connection with the loss for the purpose of attracting responsibility eve
though the simple ‘but for” test is not satisfied. In so deciding the court is primarily making a vale
judgment on responsibility.”

36!
36!

<

36

&

36

&
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Causarion 1N Law

(i) Successive torts

erformance Cars Ltd v Abraham 3" D1 collided with the claimants’ car caus-
.amﬂge which required that the whole of the lower part of the bodywork be
4 ayed' Before this could be done D2 collided with the car in such a way that,
{here been 1no earlier collision, the whole of the lower part of the bodywork
® 14 have to be resprayed. Judgment against DI remained unsatisfied so the
"rrlants sought to recover the whole cost of the respray from D2. It was held this
. not recoverable. D2 was only responsible for the additional damage inflicted
= already damaged vehicle. The need for a total respray arose not from the act
pg, but from the antecedent and independent act of D1. This conclusion reflects
ider principle that, normally, a defendant “must take his victim as he finds him”.
. srinciple may work to the claimant’s advantage in some cases,’®® but it can also
"k to a defendant’s advantage, so that where a tortfeasor damages an already
 maged item of property or injures a claimant who is already disabled, he is only
_ble for the additional damage that he has caused.
o Baker v Willoughby 3 the defendant negligently damaged the claimant’s leg
. road traffic accident, significantly affecting his mobility. Before the case came
court the claiznant was shot in the same leg in a robbery and the leg had to be
outated. The defendant argued that his responsibility was limited to the loss
used by the original injury up to the date of the robbery—the amputation
sbmere >d or obliterated the original injury. The loss occasioned thereafter derived
-, toe w038 of the Jeg altogether and that was the responsibility of the robbers. The
; = of Lords held that the defendant was liable for all the consequences of the
wiginal injury, as if the second incident had never occurred. To find otherwise
ould be an injustice to the claimant for (even if the robbers could be sued) they
yould be held liable only for the additional damage inflicted on an already dam-
oed leg (applying Performance Cars Ltd v Abraham). After the shooting the claim-
ot would have gone uncompensated for the difference between a “sound” and a
damaged” leg,*” i.e. that part of his disability caused by the initial accident. The
ouse of Lords considered that he should not be allowed to fall between two
rtfeasors. In this type of situation the “but for” test does not assist because it
emonstrates that from the date of the shooting neither tortfeasor caused the loss.
3ut for the negligence of the motorist would Mr Baker have sustained a loss due
padamaged leg after the shooting? The answer is yes, because the leg would have
gen damaged by the shooting, and therefore the initial negligence is not a “but for”
cause after the shooting. Similarly, but for the shooting would Mr Baker have
ontinued to have a damaged leg? The answer is also yes, because absent the rob-
bery the leg would still have been damaged as a result of the accident, and therefore
lie shooting is also not a “but for” cause of the disability which already existed
When he was shot (though clearly it did cause the additional damage). A test which
pioduces the conclusion that neither tortfeasor caused the harm cannot be of any
isistance in a situation where simple common sense indicates that one or both of
lem should be responsible.3”! Applying a causation test to two consecutive torts,
e initial tortfeasor continues to be responsible for any ongoing damage or dis-

5

" [1962] 1 Q.B. 33.
,‘j See para.2-170.
" [1970] A.C. 467; see McGregor (1970) 22 M.L.R. 378; Strachan (1970) 33 M.L.R. 386.
- [1970] A.C. 467 at 492-495.
An alternative solution to this problem is that adopted by the Court of Appeal in Baker v Wil-

[133]
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a mess.” There have been various theories as to when the defence should apy;.
when it is impossible for the court to determine the standard of care; (ii) Wfl )
awarding damages to the claimant would be an affront to the public CONsciencg.
where the claimant has to rely on his own illegality in order to assert his Claim? L“)
(iv) when awarding damages to the claimant would undermine the integrity o’f 3 :
legal system. There is also potential for some overlap with other conceptyg]
used by the courts, such as the duty of care in the tort of negligence, where
claimant’s illegal conduct may lead the court to conclude that the defendant dig nh‘f‘
owe a duty of care to the claimant in the circumstances. o

One of the difficulties in developing a coherent approach to the defence o i}.‘
legality has been its potential to provide a defence to various causes of actim;
involving claims in contract, property, tort or unjust enrichment, and in 4 Wi '
variety of circumstances. A test that works in one context may be unsuited b&;
ing applied in another. For example, the issues at stake in a contract action el
ing to real property may be completely different from the issues in a tort actipy il
respect of personal injuries. Another problem has been judicial disagreement g the
highest level as to whether the illegality defence should rest on a tight, rulehbase\
approach or whether a wide range of factors should be taken into account by the
court.* This has made it extremely difficult to identify a single test for applying
defence; indeed it may be that following the decision of the Supreme Court in p
v Mirza® there is no “test” as such, but rather a broad approach which takeg in '
account the different circumstances of each case.

tO() ¥

(i)  “Impossible” to set a standard of care

On one view, the defence applied in circumstances where it was “impossihie”
the court to determine an appropriate standard of care, in which case the cou-ly.
sion would be that no duty of care was owed by the defendant to the ¢laimant
Although this approach had support at the highest level in Australia=/ it produced
real difficulties in its application (when could it be said that it was “Linpossible” for
the court to set a standard of care; how did the defence operate in the context of torl§
where there is no standard or duty of care as such, for excmpie in trespass to the.

2 “The case law is notoriously untidy”, per Lord Toulson in Les Laboratoires Servier v Apotex It

[2014] UKSC 55: [2015] A.C. 430 at [57]; “a large body of inconsistent authority which rarely rises
to the level of general principle”, per Lord Sumption, [2014] UKSC 55; [2015] A.C. 430 at [14]; "8
perplexing mass of inconsistent case-law”, per Lord Sumption in Jetivia SA v Bilta (UK) Ltd [2015]
UKSC 23; [2016] A.C. 1 at [62]; “a generalised statement of the conceptual basis for the doctriné

... has always proved elusive”, per Lord Hughes in Hounga v Allen [2014] UKSC 47 [2014]1

W.L.R. 2889 at [54]; “The application of the defence of illegality to claims in tort is highly

problematic”, per Lord Wilson in [2014] UKSC 47; [2014] 1 W.L.R. 2889 at [25]; the law on the

topic is “in some disarray”, per Lord Neuberger in Patel v Mirza [2016] UKSC 42; [2017] A.C. 45~

at [164]; “the law of illegality has been a mess”, per Lord Sumption [2016] UKSC 42; [2017]AC

467 at [265].

2 See Hounga v Allen [2014] UKSC 47; [2014] 1 W.L.R. 2889; Les Laboratoires Servier vApa!Eﬂ
[2014] UKSC 55; [2015] A.C. 430; Jetivia SA v Bilta (UK) Ltd [2015] UKSC 23; [2016] A.C. B
and Patel v Mirza [2016] UKSC 42; [2017] A.C. 467.

% [2016] UKSC 42; [2017] A.C. 467, see paras 3-25 to 3-27.

26 See Pirts v Hunt [1991] 1 Q.B. 24.

2 Jackson v Harrison (1978) 19 A.L.R. 129; Gala v Preston (1991) 100 A.L.R. 29.

[190]

Cramant’s Wrongpomg (Ex Turer Causa)

a7). This prompted the High Court of Australia to reverse its aplg)roach,28 and

E: st'has never received widespread support in the English courts.”

. (ii) Affront to the public conscience
i

1 ther approach was that the defence should apply in cirgumsta_nces wher_e it
.nobe an “affront to the public conscience” to grant the relief which the claim-
-ld ht because the courts would thereby appear to assist or encourage the cla?m-
-Sou-gllegal conduct or to encourage others in similar acts.** Compensating
ot 1 nzlals for damage sustained in the course of committing a crime would tend to

the law into disrepute. However, in Tinsley v Milligan®' the House of Lords
.~ od the affront to the public conscience test on the basis that it left too much
-'Cliion in the hands of the judges to determine the appropriate degree of moral
S fude in the claimant’s conduct before deciding whether the defence applies.

A Browne-Wilkinson said that the consequences of being a party to an lllegal
neaction could not depend on “such an imponderable factor as the extent to which

" ublic conscience would be affronted by recognising rights created by illegal

nsactions”-?

(iii) Claimant’s reliance on his own illegality

W 1insley v Milligan® the defendant claimed an equitable interest in property
e enased with funds from both claimant and defendant, though the property had
vested in the sole name of the claimant with the object of defrauding the
artment of Social Security. The House of Lords held that the defendant was
itled to recover her equitable interest in the property provided that she was not
o plead or rely on the illegality, even if it emerged that the title on which

lied was acquired in the course of carrying through an illegal transaction. Lord

Sff was particularly critical of the “so-called public conscience test” on the ground
tit was little different from saying that the court has a broad discretion whether
or refuse relief. The objection was that in cases of this nature (where the
e was whether equitable property rights could be acquired as a result of an il-

Miller v Miller [2011] HCA 9; (2011) 275 A.L.R. 611 at [54]: “Setting a norm of behaviour as
veen criminals may be difficult, but it is not impossible.” The issue was whether the court should
a standard of care in the particular case, and this was a question of policy.
e most prominent authority being Pitrs v Hunt [1991] 1 Q.B. 24. An alternative view was that the
imant’s criminal conduct was such that in the circumstances no duty of care was owed, irrespec-
e of how “difficult” it might be to set a standard of care: see Vellino v Chief Constable of the
ter Manchester Police [2001] EWCA Civ 1249; [2002] 1 W.L.R. 218 at para.3-29; Ashion v
er[1981] Q.B. 137,
uro-Diam Lid v Bathurst [1990] 1 Q.B. 1 at 35; Thackwell v Barclays Bank Plc [1986] 1 All
676; Saunders v Edwards [1987] 1 W.L.R. 1116; Kirkham v-Chief Constable of the Greater
hester Police [1990] 2 Q.B. 283 at 291; Howard v Shirlstar Container Transport Ltd [1990]
.R. 1292, 1t followed that where there was no affront to the public conscience ex turpi causa
ol apply: Reeves v Commissioner of Police of the Metropolis [1999] Q.B. 169 (suicide of
d, who was a known suicide risk, in police custody where police owed a duty of care to
Nt suicide; Buxton LJ commented, at 185, that if “it shocks the conscience of the ordinary
0 that a suicide should recover damages, why were the defendants under a duty of care to take
{0 prevent the suicide?)
I 1A.C.340.
4] 1A.C. 340 at 369,

[191]
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of the claim would be a proportionate response to the illegality, bearing in i

id not remove liability for his criminal act, and therefore he had to
punishment is a matter for the criminal courts”, ¥ which on one view s

0! gibility - o known what he was doing and that it was wrong. Public policy

[ uggesig . P on to hav ws ‘orce obligations alleged
comparison between the extent of the claimant’s loss and the seriousness of t]fo 2 ent allow the 1aW of t?rt to be g IHSUUTB%IF? ;I;i)es “ reagt deal hanggon
fence (given that in sentencing offenders the criminal law seeks to balance L0 ¢ of the claimant’s own criminal act”. This y

. ) : e out O o o imini sibility and
ment with the seriousness of the offence). This could produce the odd reg, tn : 1l g tigctioﬂ between thle criminal law defence o.f dl:ﬁu:l:;?nct ;ﬁspggordergd o
where a claimant has suffered serious injury the outcome might be differep . 8 fence of insanity, with an apparent presumption tha y

that where he had sustained minor injury. But none of the cases pre-dating Pq . yho have sO

me awareness of their condition and some “TBSPOUSib}i]h%’” fgr
e . . : 3 o : i i ill be caught by the
have taken this view. The issue of proportionality has been seen as linkeq to i znduCL however 1mpd1red‘ their reasoning m1g1t1_t bE; }&Ifll e VnggmiS_
seriousness of the claimant’s criminal conduct rather than the seriousnesg of 4 olicy defence of ex turpi causa non oritur actio.
damage sustained (and so the value of any damages that would be lost if gy : igf Police of

the Metropolis, however, the Court of Appealhhek; tlhat tltle Z};
causa is applied). Thus, ex turpi causa may apply more extensive “punishmep» ] defence should not apply toa su_1c1;:'ll§ whethe: gétzgern e gr:ézlsaisiu tl?e;_
refusing an award of damages) than would be considered appropriate in the ¢qpg h * J mind.'** There was no distinction in this respec e -Pmam -
Shaselarees N ¢ ental illness and persons who were not, since the claimar
ho because of his mental state, but because he is a suicide risk and_has
E gesl, o he care that he should have. To this extent, Reeves was a conscious
ew?rirtn (;(irkham, though it does seem to be at odds with Clunis on the <11ules-
In Clunis v Camden & Islington HA," counsel for the claimant had argued g, ftrt?e claimant’s mental State_IS.S Poss:1bly, Smlmctztznicl Sifglgiziltbg J??HCCEES[ES
the correct approach was the “affront to the public conscience” test and that special case, where the claimant’s mentt}zll i‘. lc.onse uemés i
defence should not apply where the claimant’s degree of responsibility the c'ainant is seeking compensatlon for the ::g?: 3 tha‘[qhe gt it
diminished by virtue of mental disorder. This argument is consistent with the liga he hes “nflicted on others, it must be clc:mcmi_rzrl]l ehave e e
taken by the Court of Appeal in Kirkham v Chief Constable of Greater Manchesg Bn.as10ie for his actions, even though those afi‘ ]lquSt e
Police™ where it was held that awarding damages following a suicide woulg ot @isuch as his detentlpn under the Mental Healt] L c o (.)ut e
affront the public conscience, where there was medical evidence that the suicid % Wi Gray v Thames Trains Ld!> Lord Hoffmann, ‘w'mgi S i
was “not in full possession of his mind”.'s! It was held in Clunis that because de forms of ex turpi causa, d;alt w1th15t;ne causation iﬁj g
claimant had been convicted of a serious criminal offence, public policy wo rule as it applied to the fac_ts in Gmy, but c_hd pot_ 13 Ires o S% e
preclude the court from entertaining his claim “unless it could be said that he di‘f.‘ er it was “offensive to public notions of the fair distri uuc%nh?s b
not know the nature and quality of his act or that what he was doing was wrong . aant should be compensated ... for the conseq_uence'f 0 e
His responsibility for the killing was reduced by his mental disorder, but his m,=q] . or what factors would be taken into account in afpg YI'D%Shed' s iy
state did not justify a verdict of not guilty by reason of insanity..Dimiinished hip considered tha}t mansl_aughter on_the groupds_o imin - ela&,raﬁon
: obviously fell within this formulat‘lon that it did not requi g 33:
nly, he considered that the sentence imposed by a c_:mmnal court mus ;
to be what the criminal court regarded as appropriate to reflect the persont;i
sibility for the crime he has committed.'** Lord Phllhp_s was les_s do;ima l<1:
his issue. There could be extreme circumstances, said his Lordshlp, (t 01tjg
v was not such a case) where a claimant has been Qrdered to be detained under
the Mental Health Act 1983 where the offending behaviour has played nlo
in the decision to impose the hospital order, and in this situation it was strongly

(iv) Relevance of the claimant’s mental state

380; [2015] P1.Q.R. P19—joint criminal enterprise to ride a trail bike dangervusly sufficiently sere
ous to engage the ex turpi defence, given that the offence was punishable o conviction on indicl-
ment by up (o two years’ imprisonment: “On no view is it a trivial offeics’ (per Richards LJ [43]),
Clarke LT commented, at [86]: “Tt may be that the dividing line shoild be between those offences
which are, and those which are not, punishable by imprisonment: G+ it may be that the criterion is
simply whether the public interest requires the doctrine to apply to a crime of the category i
question.”

[2016] UKSC 42; [2017] A.C. 467 at [101] and [120]. See also Gujra v Roath [2018] EWHC 84
(QB); [2018] 1 W.L.R. 3208 at [30] where Martin Spencer I considered that the loss of damages
claimed in an action for malicious prosecution (in respect of being remanded in custody for a fel
weeks and then being electronically tagged for a few months) was not “in any way disproportion-
ate to the unlawfulness of the claimant’s conduct in associating himself with a serious attempted
fraud upon an insurance company”. See further Staffel & Co v Grondona [2018] EWCA Civ 2031
[2018] PN.L.R. 36 at [39] where Gloster LT set out a list of factors taken into account in conclud-_
ing that, on the facts of that case, it would be “entirely disproportionate” to deny a claim againsl
negligent solicitors for failing to register the claimant’s title to property where the claimant had
participated in a mortgage fraud. There was no risk that enforcement of the claim would undermint
the integrity of the justice system.

[1998] Q.B. 978.

[1990] 2 Q.B. 283. /
[1990] 2 Q.B. 283 at 291, per Lloyd LJ. Farquharson LJ said, at 296, that an action could hardly bt
said to be grounded in immorality where “grave mental instability” on the part of the victim has beel

proved, although “the position may well be different where the victim is wholly sane”.
152 [1998] Q.B. 978 at 989.

14

%o

difference between Kirkham and Clunis is striking. Applying Kirkham the illega_lity defelnce. o?ﬁy

lies where it can be said that the claimant was “wholly sane”, whereas accord1_ng Fo C uris ”e

ce applies unless the claimant is wholly insane, provided, of course, the claim is essentially
on his illegal act. 15 ) ) i

99] Q.B. 169gat 185 per Buxton LJ: “If it shocks the conscience of the ordinary citizen that a

e could recover, why is it the duty of the police, not merely as public officers but in tt_le gpvate

of negligence, to take reasonable steps to prevent suicide? ... Herc, the alleged h;rpitul _ 1Tn0us
the very thing that the defendant had a duty to try to prevent, xmp?sed by abllaw {;S 2eg igence

ich itself appeals to public conscience or at least to public notlor_ls [ regsona eness.

lgment in Reeves wai handed down on 10 November 1997 and in Clunis on 5 December 1997.
er judgment refers to the other. C

09] UKHL 33; [2000] 1 A.C. 1339.

€ para.3-18,

9] UKHL 33; [2009] 1 A.C. 1339 at [41].

[215]
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GENERAL DEFENCES CONTRIBUTORY INEGLIGENCE

tory provisions by too readily making findings of contributory negligenc
Clalr_nant 5 ponduct tust bejudged intheicontoxsof the circumstances of r mon- roper precautions to guard against the occurrence of an accident.
and in the light of the defendant’s statutory responsibility for his welfare  and take 1::3 hpé has been thrown off his guard by the conduct of the defend-
c1rcumstance§ [lh.e risk may be so great that the employer has a duty to.‘ 9 gver o bly induced to believe that he may proceed with safety, a lesser
absolute prthbltloq against using a dangerous method of working.2ss A dilfisuﬁ' nd rﬂﬂson;ldjgircumspection may be required of him.?* This simply reflects
may also exist in nuisance.”* These instances lend support to the statement ¢, -l B to exercise reasonable care in all the circumstances.

're,?sonab]_e defendant is not allowed to have lapses, but the reasonable [C:h ment

187,20 This means that claimants are sometimes judged by less exacting stEllrrl E negligence of children Conduct on the part of a child which
than defendgnts, which in turn suggests that apportionment of rESponsib‘]E!n ety accident will not necessarily be judged in the same light as similar
vary according to the nature of the claimant’s wrongdoing. In Quinzas - ibutes t0 &1

' i k E dult. What is negligence in an adult is not necessarily negligence
Smelting Co Ltd, ' the trial court held the defendants liable for breach of g::; i ]t;)}jrﬁg gxercise of “ordinary care must mean that degree of care which may

duty, but not for common law negligence, and held that the claimant was erson in the [claimant’s] situation”,®> which in the
responsible. The Court of Appeal held them liable for common law neg]?gsene ' bly be eggs;tcegﬂ%f&&d be nil. 2 SE) in Gardn 3. r v Grace, where a child,
not for breach of statutory duty and considered that, on this basis, the clammie e ﬁ—a-half years, ran out into aroad and was knocked over by the
only 50 per cent responsible. Sellers LJ said: t 1 ee—a;ﬂ it was held that-the defence of contributory negligence did not
chzchuk,v Oliver Blais Co Lid »® a boy of nine went with hi; brother', aged
B0 a petrol station and obtained petrol by falsely repreientmg that it was
1 for his mother’s car which was “stuck down the street”. He then made a
] {0 1ise 10 @ game and, on lighting the torch, the petrol caught fire and

was hurned. The Privy Council held that there was no contributory

pre o2 the ground that the boy did not know that petrol was likely to burst

5~ .f heat were brought near it. /
sidering whether a child has taken reasonable care for his own safety regard
@ be had to the age of the child, the circumstances of the case and the _knowleclge
& particular child of the dangers to which the defendant’s negligence has

' d him. In Gough v Thorne,”® Lord Denning MR said that a very young child
W.L.R. 871; Ryan v Manbre Sugars (1970) 114 S.J. 454. For the type of accident against w . ot be guilty of contributory negligence; an older child may be, but it depends
1§ necessary to protect a workman who is concentrating on his task, see McArdle v Andmag -

Co [1967_] I W.L.R. 356. Failure by an employee to keep a look out will not amount to O
tory negligence if he is entitled to assume that his fellow-workmen will not move . mach;
which caused the accident: Wright v R Thomas and Baldwins (1966) 1 K.LR. 327: £drsaray g
(GEC) Ltd [1967] 3 All E.R. 230. Contributory negligence is not a defence vwhere even if
employee had taken the precautions suggested by the defendant employer, tha @ 3fcndar,1t would st
have been in breach of statutory duty: Toole v Bolton MBC [2002] EWC: Civ 588—employee nl'
to wear gloves provided by the employer, but the gloves would probabiy not have prevented g
injury even if used. ;
“Where there has been such a breach of statutory duty by the eniployves ... it is important to enst
that the statutory requirement placed on the employer is not eraselated by too great a willingg
on the part of the courts to find that the employee has been guilty of contributory negligence. Ii
very easy for a judge with the advantage of hindsight to identify some act on the part of thg employ
which would have avoided the accident occurring. That in itself does not demonstrate ncglig.'
on thclpart of the employee ... . To impose too strict a standard of care on the workman would defé
the object of the statutory requirement”: per Keene LY in Cooper v Carillion Plc [2003] ENCA Ci
1811 at [13]; Mullard v Ben Line Steamers Ltd [1970] 1 W.L.R. 1414; cf. Jayes v IMI (Kynoch)
_[l 985] L.C.R. 155, where the Court of Appeal made a finding of 100 per cent contributory negligent
in a case of breach of statutory duty, even though the intention of the statute was to protect a work

]Icnalnggrom his own folly. See, however, the discussion of Jayes v IMI (Kynoch) Lid at para.3-)
n.199. :

w03 Normally, a claimant should, for his own protection, keep his eyes

L

adant’
“The nature and extent of the defendants’ duty is, in my vi i i i

. : ; y view, highly important

ing the efff:ct of the br_cach or failure of duty on the happening of the accident gli:ias
to the [claimant’s] claim and on the conduct of the [claimant]. There is an inter, !

factors, acts and omissions to be considered,”292 aCtion

3 with it
Anticipating danger A reasonable claimant must not expect that otherg
always observ.e due care in their conduct. “A prudent man will guard againg
possible negligence of others, when experience shows such negligence g}

vy

€ oy &
rl areq in Grant v Sun Shipping Co [1948] A.C. 549 at 567.
£s. g?}_’;iﬂeg, 1914 S.C. 874; pfipLord Cairns in North Eastern Ry v Wanless (1874) L.R. 7
L 12 at 15: Mercer v SE & C Railway's Managing Committee [1922] 2 K.B. 549; per Lords Cairns
elbourne in Dublin, Wicklow and Wexford Ry v Slattery (1878) 3 App. Cas. 1155 at 1165 and
s per Lord Esher in Smith v South Eastern Ry [1896] 1 Q.B. 178 at 183; Bridges v North Londq;z
$73-74) L.R. 7 H.L. 213; Praeger v Bristol and Exeter Ry (1871) 24 L.T. 105; Struthers v Brit-
ailways Board (1969) 119 N.L.J. 249. :

l!gjllgel'man in( Lync)h v Nurdin (1841) 1 Q.B. 29 at 113; Pearson v Coleman Bmf‘ [1948] 2
59; Gough v Thorne [1966] 1 W.L.R. 1387; French v Sunshine Holiday Camp (Hayling Island)
3) 107 S.I. 595; Whitehouse v Fearnley (1964) 47 D.L.R. (2d) 472; Spiers v Gorman [_1966J
R. 897; Jones v Lawrence [1969] 3 All E.R. 267; Minter v D & H Contractors (Cambridge),
mes, 30 June 1983; Ducharme v Davies [1984] 1 W.W.R. 699 (three-year-old ipfant nf)t
of negligence). In the pre-1945 cases judges may have denied contributory negligence in
er to ensure the child received a remedy at all, whereas today in similar circumstances they may
on responsibility.

upiers’ Liability Act 1957 s.2(3)(a), warns expressly that “an occupier must be prepared for
dren to be less careful than adults”. The Royal Commission on Civil Liability and Compcjnsq
for Personal Injury, Cmnd.7054 (1978), Vol. I, para.1077 recommended that where a child is

] i ] ; r 12 contributory negligence should not be pleadable.
ij’;ﬁ;\f”::f{; [113 gnfi:nfi ftf’ 5 lg?““d““’ fdea““ standing on the exterior sill of a second I IE&F 359?Laygv Agaﬁdland Ry (1374-751; 34 L.T. 30; and see Lynch v Nurdin (1841) 1 Q.B.
employe;r S0 bt ontion the baa'c H;g ? s]a ety harnetss; window cleaner %O per cent responsibl d aged seven-and-a-half not contributorily neglig_ent when he mischievously chmb,::d on to
Trevett v Lee [1955] 1 W.L.R 151153 (;t?zgl ure_t[(j p;of\;lde an adequate warning). ] 5 vndant’s cart). Lynch v Nurdin “has been treated in subsequentlcases as sou_nd law”, per A.
Williams, Joirt Torss zmri C-‘m-ﬁ . N pf;% ord Evershed MR, sed quaere. Mith LT in Harrold v Wamey [1898] 2 Q.B. 320 at 322;_ and_ “remains an z_mthomy on'th_e ques-
[1961] 1 WLR AT Seesili AZL;;;J; B‘Z‘i Ei’;cgt;?nﬂ)» fzssfé’?gt see also p.358. p contributory negligence of children”, per Slesser LJ in Liddle v Yorkshire (North Riding) CC
Metals Lid [1973] 1 W.LR. 1358 ers Lid [1970] 1 W.L.R. 1414; Buxv S8 2 Ié-nglﬁm at 129; Creed v McGeoch Sons Lid [1955] 1 W.LR. 1005.

DGR 1WLR. 1387, Gardner v Grace (1858) 1 F. & F. 359 (contributory negligence does not ap-
[237]

287

288

289
290
2

S 8

2

=1
It

[236]

3-82

3-83




5-52

5-53

5-54

5-55

CHILDREN
CaraciTy AND PARTIES

!, be []e amoun lng 0a C()Iltl“act, S0 as
lve[ed on a co ldl 10n or trust no

i i bailee, while leaving the general property in the

" galc 2 Specllalo];)ir%p::?;futl;t: T)ailee would not affect his rights and liabilities in

u e n-u_nn an action, whilst his special property lasted, against any person

- could b}?mg of the goods.!” On the determination of the bailmqnt by ef-

o ; i)r by some act on his part so inconsistent with the condition of tl}e

ot 7 ntitle the bailor to treat it as determined,” the whole property In

9 ; a\i;ﬁlfi revert to the bailor, who could sue him for conversion if the goods
y0dS

( 177
 not restored-

Age of majority By the Family Law Reform Act 1969 a person attaing
on reaching the age of 18. And, by 5.105 of the Children Act 1989, 4 perg 2
be regarded as a “child” until he or she attains that age.l65 - rived
Liability of children There is no defence of minority as such known to 1
of tort and, save that a child must have a litigation friend to conduct PTDCEedE'

on his behalf,'® a child may be sued in tort as if he were of full age.!67 Haoy,e 8
by analogy with the cases concerning contributory negligence of young childmv
the age of a child defendant is relevant in torts involving negligence, im;em]-%
malice. In Mullin v Richards,'® the Court of Appeal held that the test for negligene
was not whether the actions of the defendant were such as an ordinarily Prudeng
reasonable adult in the defendant’s situation would have realised they createq a
of injury, but whether an ordinarily prudent and reasonable child of the defen gy
age, in the defendant’s situation, would have appreciated the risk. According1y aill
year-old schoolgirl was not liable when, playing at fencing with plastic rulerg y
a classmate, one of the rulers broke and a piece of plastic entered the claimangy

P fraud of child Where goods are delivered to a child in
pract p?cg;ig‘:?t] of sale, the position is different. The property in the goods
e Oh?m even though the contract was obtained by his fraud, and the seller
R edy by way of an action for conversion or deceit, for that wpuld be
e remmeams of enforcing the contract to pay the price.'”® A child who
- atract by a fraudulent representation that he is of age is not liable .Gl’[he['
2 Cont or for the tort of deceit.””” He is, however, subject to an equitable
Ontraceche any property which can be traced to his possession if obtained
fr-;t;"'. He will be compelled to restore his ill-gotten gains, or to rcleas_e

a teccived from obligations or acts in law induced by _the fraud. But t_hls
. 1s very limited. If there is no possibility of restoring the very thing
. ﬁu}; the fraud there is no remedy. For any remedy would amount to the
= egt of a void contract.'*® Restitution stops vyhere repayment begms.”fl In
by s.3 of the Minors’ Contracts Act 1987,.1f a contract 1s unenforc;‘iedbde
S ~t'he defendant because he was a child at the time the contracawas ma fe tte
may require the defendant “if it is just and equitable to do so” to transfer to
mant any property acquired by the defeqdanF undgr the coqtract f)r ang
rty representing it. Though the equitable relief, just d1scussed,l is 'prebf':lrve 1,?
relief is more general and not limited to cases where the child is guilty o

. "OII to r

Liability of child where tort connected with contract A child cannot he g
in tort if the tort action is in effect a means of enforcing a contract that does not
him. Thus in R Leslie Ltd v Sheill,'"® the defendant, a child, had fraudulepg
acquired a loan from the claimant by representing that he was of full age and gy
in possession of the relevant contractual capacity to enter into such an agreemep \b
In an action framed in the tort of deceit, the court held him not liable: to have foyp 0

otherwise would have been merely a roundabout way of giving effect to m@
contractual loan. An interesting but, as yet, unanswered question is whether: \
may be any liability in negligence on the part of a child where the law
recognise concurrent contractual and tortious duties. Certainly, a chi]d ¢a: be hel
liable in tort where, although arising out of a contract in the sense t3a¢ but for the
contract there would have been no opportunity for the tort, it is in fact independ
ent of the contract. Thus, where a minor (lacking contractual capacity) hired a horse
and loaned it to a friend who jumped it contrary to a contractual stipulation that th
horse should not be jumped, the minor was held liable o= frespass.'7! The ques
tion whether in such cases the wrongful act is in mere exc2ss of, or entirely outside
the contract is one of degree.!”2 ‘

Or

a of parent A parent is not, as such, liable for the torts of his c_hi]d.‘l32 If%
yver, the circumstances are such as to bring into existence the rela'tlonshlp 1(1)
yyer and employee between parent and child, and a tort. is committed l?y the
in the course of his employment, or if the parent has himself been guilty of
gence, then he will be liable.!®

Child bailee'™ A bailment is usually accompanied by a contract, either express :
or implied by law, to restore the goods upon the determination of the bailment. This 4
is not, however, essential. There may be a complete bailment without a contrach

.:;? v McDonald (1885) 15 Q.B.D. 323 (child hirer of furniture, no valid contract of hire, but if
d sells the furniture, he is guilty of larceny). 7
85) 15 Q.B.D. 323 at 325.
@ pledging of the goods by the child.
$v Graham (1804) B. & P. 1 N.R. 140.
v Sheill [1914] 3 K.B. 607.
v Sheill [1914] 3 K.B. 607.
e v Sheill [1914] 3 K.B. 607 (limiting Stocks v Wilson [1913] 2 K.B. 235).
v Sheill [1914] 3 K.B. 607 at 618, per Lord Sug?elr.WL ol
Wood [1914] 1 K.B. 629; Gorely v Codd [19/ LR 19. .
€V Sales (1916) 32 T.L.R. 413; Carmarthenshire County Council v Lewis [1955] A.C. 549. See
para.7-235.

165

The term *“child” is also adopted throughout the Civil Procedure Rules: see CPR 11-2.3 and 211020
16

CPR1.21.2. .

167 See, e.g. Gorely v Codd [1967] 1 W.L.R. 19. With regard to trespass, however, see now Wilson
Pringle [1987] Q.B. 237. ‘

Generally, see para.3-82. See McHale v Watson (1966) 115 C.L.R. 199 H. Ct of Aus.

[1998] 1 W.L.R. 1304. See further para.7-170.

[1914] 3 K.B. 607.

Burnard v Haggis (1863) 14 C.B. (N.S.) 45 at 53.

cf. Walley v Holt (1876) 35 L.T. 631; Fawcett v Smethurst (1914) 84 L.J.K.B. 473.
See also Ch.16 (interference with goods).
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i i ion i for
iti if the action is struck out
for any consequences of his advice being wrong.19% There ghosstition; oy be bl

i 2 = 1088
; 15 0o g gs with due © if the defendant becomes bankrupt in the meantime.
principle applies equally to lawyers.!% Hence where, through a Solicigey o generally ;
advice, the claimant purchases a property he would not otherwig ey E

© have boyg «gAAMCO limitation” However, the SAAMCO principle
damages will not normally include any sum in respect of either g g

: : e . i ice generally on the advis-
. S“bSeCIuen q ion £0 thortant limit. Where a lawyer gives adanf gf it, so Bt/hat he can be
10 property values generally, or any other unconnected factor depregs an anti on, rather than on some limited aspec 1089 e is normally
particular property. 1081 Again, a lender misadvised as to the legal enfore (ransac th’e whole of the decision-making process”,
a loan agreement cannot recover where the loan is lost throu

idi . 090 le
jeuiane liability for any foreseeable logs suffered.! An eicgrr;gty
b accepu%%-commercial client seeking to mvestbatlegacyal?lupm b[ir o

g icitor in general terms to choose between a numbe:
e Sg lslolicitor advised one of them having ffnled to noéilcg ilag;;s
i i ing restrictions: in su ;
ject to inappropriate planning r o .
2k ?ﬁz f;fjcl)?lld be potentially liable for the investor’s whole loss, eve
ed tha

Jting from a downturn in the market.
u e

gh the bOITo
a loan Canng,
d knOWn the
the neceg 3
are Suspicigyg
ny lepder shoiia
€NCy in the sec &

iabil; : : i n a bal-
of liability for i w1 Prima facie the burden is on the claimant to prove,foh. )
i o chance! 1 ’s negligence was a cause of his loss:
gdoer is pg [ chatl™® the defendant lawyer’s neg : y
babilities, that : ; ves nothing. %2 In certain
a pa recovers in full, while otherwise he recei 3 Y o
o s0, P* : he sues in contract or tort,
t, whether he ; * 1 One
gyer, the claimant, ing a gain or avoiding a loss.

B o o/ chance of maling 2 gain o But in Allied Maples
el s bungled litigation, referred to below'. fF
e ons'% the Court of Appeal made it clear that the pr_lgfllp

g ; ' a

; b ‘fil-{z”?;nd that wherever the chance of makmg'a gain or a\{Ola }r;%ie

R S A { .;.than E t,alltially on the hypothetical actions of 4 _thlrd party, ;;r s e
197 South Australia Asset Management Corporation v York Montague Ltd [1997] A.C. 197, ed su ,,S d was appropriate. Solicitors advising the purchasers

Hoffmann); BPE Solicitors v Hughes-Holland [2017] UKSC 21; [2018] A.C. 599 4¢ [25]4 hance awadr s mn them that the sellers’ warranties against

Sumption). See also J. Thomson, “SAAMCO revisited” [2017] C.L.J, 476; H. Evans, “, gligently faﬂ_ed to wa lthough the purchasers could not prove on

the scope of duty in the Supreme Court” (2017) 33 PN. 193. _ liabilities were inadequate. Althoug p il R PE e IR TS

1080 See, e.g. Lloyds Bank Ple v Crosse & Crosse [2001] EWCA Civ 366; [2001 f probabi]ities that the sellers would have agre

' IPN.LR 3 : :
e O G A | ‘ i were entitled to an award based on the chanc
g sked, it was held that they

ability to repay it!%2; and a lender misled as to the purpose of
in so far as he would stil] have lost his money even if he ha,
Yet again, solicitors who negligently fail to warn lenders that
is not in place before releasing loan monies,10% or that there
indicating a possible overvaluation which suggest that a
clear,;'985 are lighle only for the loss flowing from the deficj

Although the SAAMCO limitation began as a limitation
advice, it reflects a more general rule: namely, that a wron

1% e.g. Lloyds Bank Plc v Crosse & Crosse [2001] EWCA Civ 366; [2001] PNLR. 34 (fa’l
troublesome restrictive covenant: solicitors liable only for depreciation due to the
whole loss); Cottingham v Attey Bower [2000] PN.L.R. 557 (failure to advise th,

't exten = R. 110. ;
] S._:mdel‘-f Wlfke?ﬁ;ﬁ?; gggoéof;i:;rl} v Hughes-Holland [2017] U,K_SC 21; Hi?[l?]ﬁlé)%
1;. Ls?lrfhs;g;gelhc r;:gﬂ:dﬂd it as “pragmatic justice” that the solicitor shou!
. In
- ion v York Montague Ltd [1997] 1 A.C. 191, 214
negligently failed to register title, thus rendering land unsaleable, liavle only for costs of dg Hustralia Asset Management Corporat
plus any diminution in value before matter could be put right).
"% Haugesund Kommune v Depfa ACS Bank [201 ITEWCA Civ 32: I2011] 3 AILE.R. 655.¢
House Insurance Services Lid v OJS Law [20101 EWHC 3816 (Ch); [2011] PN.L.R. 23.
BPE Solicitors v Hughes-Holland [2017] UKSC 21; [2018] A.C. 599 (failure to advise of pos

misuse of loan funds: no liability where fon-repayment due simply to uncreditworthines
borrower). F!

1983 BPE Solicitors v Hughes-Holland [2017] UKSC 21: [2018] A.C. 599,
183 AIB Group (UK) Ple v Mark Redler & Co [2013] EWCA Civ 45; [2013] PN.L.R. 19 at[10 .
ten LI): also the Irish decision in KBC Bank Ireland Plc v BCM Hanby Wallace (A Firm) [
IEHC 120; [2013] PN.L.R. 7 (reversed on other grounds, [2013] IESC 32; [2013] PN.L.R. 33
1985 As in Portman Building Society v Bevan Ashford [2000] PN.LR. 344. In that case there was
to be full liability, but this result was stated to be wrong by Lord Sumption in BPE Solicilar
Hughes-Holland [2017] UKSC 21; [2018] A.C. 599 at [52]. The same, it is suggested, goes i
series of other cases on similar facts, such ag of Leeds & Holbeck Building Society v Alex Mof
& Co, 2001 S.C.LR, 41; [2001] PN.L.R. 346: Newcastle Building Society v Paterson f?ﬂ ‘-
& Graham, 2001 8.C. 734;[2001] PN.LR. 870; and Michael Gerson Investments Ltd v Haines
[2002] PN.LR. 34. -
1986 South Australia Asset Management Corporation v York Montague Ltd [1997] A.C. 191, 210 (L
Hoffmann). -

1987 Carr-Glyn v Frearsons [1999] Ch. 326, 337 (Chadwick LI “

‘Tzlllnnl)(-l a of a Lost Chance” (1999) 19 O.J.L.S. 271. For extensive discussion of the rules
“The Ide

s 0 loss of a chance, including how multiple contingencies are tolli':e ;;Zaltea?,[zez% z]fi_sisiégc];}’lc

Tkommw UK LLP’[2019] EWHC 150 (Comm); [2019] Bus.BL.] ].3

3 v Midland Bank Executor and Truste_e Co Ltd [1971] 1 Q.ul. : .a S e I

8 allowing such recovery have been in contract, but not a l()zorEWCA s

that the same rule applied in tort, see Khan v R.M. Falvey [2002] ;

8.

B — iéitors [2019] UKSC 5: [2019] 2
3 Lord Briggs in Perry v Raleys Solicitors [ e :

[;tl?l 7}}6—0[3;2]5&;::?1 virtual cgrgbon copy of Allied Maples, see theﬂl;_t:ai? ;c;;;) f.iptgo

‘[2003] EWCA 'Civ 418; [2008] PN.L.R. 30. See too Mc.Gregl':or v ‘bﬁit o e

2 Lloyd’s Rep. 468 (solicitors at fault in failing to advise wife o dpf);s;l iciﬁ Markm; e

over her share of shared home: 75 per cent loss of chance awar L,t marimove sl

Kay LLP [2013] EWHC 59 (Ch) (misadvice to company about_n%LP e

of amicable arrangement for departure); Weh{esley Partners _ ;in ol !

Vv 1146; [2016] Ch. 529 (loss of chance of opening proﬁtable-buzsér}f;s] i o

ational Brands Lid v Gateley LLP [2019] EWHC 1326 (QB), [ fH,;zH-vMéyrfck o

/10 stipulate for profit share due to drafting error). cf. the ?arhcr ca;es 0

“995:and Dunbar v A & B Painters Lid [1986] 2 Lloyd’s Rep. 38.

[759]

[758]
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CE PROFESSIONALS
Proressionar Liasmiry Finan
disclaimer of third party liabilities, 1401 though such disclaimers gpq ., .

i u :
Same way as all disclaimers, to control under the general Jaw relating , Sy

ek, 4% where auditors to a firm
in Law Society v KPMG Peat Marwick,"* wh
ol
t
clauses, 1402 Slog

i iable to the Law
C&;f iled to spot signs of ongoing fraud, they were held lia
a

ors h had to compensate the V}iCtirr:rSi;z;fnﬂil;? [f)raarltlidc-ular in connection with ~ 9-228
9-22¢6 Nevertheless, the above rule is only presumptive, and there are a i Eizm of third-party h’abllggts gfat have been relied on by third parties in
ations where a duty to third parties, particularly those closely conngg  counts and auditors’ rep
ent, may be owed. Thus there may well be a dy

dators in taking over the
ing to the company, or by pre e
gharcs © iierllg TEB ;’asreners Lid v Marks, Bloo.m;*l10 f{Vnc:)c;‘iffl gélgeelcih tl;tat ha';:y
vised a company that a proposed arran 4 fcoﬁge;?:pzlred Tl hbdbntits for & compatiy s

: i B 3 gement b
1t and its directors wag lawful were held liable to the

i iating to
% i o were at the time negotia
directors whep it wg _* ‘;ed for the benefit of tg:eaclf;?;ag?é;};_ A number of Commonwealth
they were disqualified as aresult'4; apd similarly, it is Suggested that‘; ver, owed the Clalrlr_lef:ﬂ“t "I However, the decision of the House of IBFJlr,(tlS
countants are instructed by a hushand 1o arrange a tax-saving scheppa for hill vies reached the SfmeDickrﬁ an'12 shows that this is a very limited liability
his wife and children, they will on principle be liable to the [atter if they by o Industries Plc v
Moreover, it has also been held that where shares i

: : ble
in F Ltd with a view to a possi
i bought some shares in _ -
n ) The claimants receigved copies of the accounts, audited and]appic:;ethcg
f4 e e onaans P erformj“g the . Lalcr, h}iw}l,nﬁ\unche'cf_é bid that was ultimately successful. W
fendants, the

ad" Ce dinaccu .Ilg arge unexpec ed losses
I “ d allege i i i 1 t
ol . i racies in the accounts concea Hpe S' X
| o : | i lhty Siblo : b l ell dl nter alios, the auditors. The latter took the prehrmnary poin
1 th y sued, 3

meant to protect the interests of a third party and it is possible to inf R
ponsibility for i ph 4 P €T som duty of care. The House id, limited to statements

of acceptance of responsibility for it by the accountant. Thus, while auditop, _Dweﬁ nﬁt (:f e et mitstate el as, eisid fmitatic

in espect or n b

ally do not owe duties to persons buying into a company or businegs, l407 it m, , : liance by the claimant for a particular pl."p?ff' It C-hdﬂrll:tc ggé
different with accounts prepared specifically for a named would-be buye, y th a view t(; :ew sElaeet il s el
; {2 a stateme’

. | - . | i i on
- — " e i e any accounts), however foreseeably claimants might rely
ard comp > y

b [ i disap-
. ks, Bloom"16 was cited without disap
e — ﬁafqlthou'gh JEB Fasteners Ltd v Marks

i justified, if at
i i i ms clear that it can be jus ;
] dge in Caparo, it now see _ Hete At
| L('ilr]i ]gé;f that the accounts there were prepared in some sen th
ly on

ation may owe duties to either party. 1406

1402 Accepted in Barelays Bank Plc Grant Thornton UK LLP [2015] EWHC 320 (Comm);
C.L.C. 180; where it was also accepted that the reasoning in Harris v Wyre ForeerC{lggq
clauses, so as to subject them to contro] even though expressed s g
prevent any duty arising in the first place. In the event that the claimant is 5 consumer, the reje
i 12015, subjecting such clauses to aAEstnf w)
breach of a duty of good faith, they unduly imbalance the relation between dccouniaat and ¢
1403 BCCI SA v Price Waterhouse [1 998] PN.L.R. 564 (failure to spot irregulariiy n BCCT group
tors arguably liable to a]] members of group, even though employed by onlv on 2): see too Riya
v Ahli United Bank Ple [2006] EWCA Civ 780; [2006] 2 Lloyd’s Rep. 292 (advisers to ba
ting up Shari’a investment arm owe direct tortious duty to the latter’; Bps Li:e purpose for wh
claimant relied on the advice may be all-important: cf, Barings Fle (in Ligquidation) v Coopers
Lybrand [2002) PN.LR. 16, where a “group claim” of this kind faiied on that basis. i
1404 Coulthard v Neville Russel] [1998] PN.L.R, 276. Compare Christensen v Scorr [1996] 1 NZL.
i 273 (accountants advising family company ewe duty of care to famg i
‘ guarantors of liabilities). However, in a case of this sort the claimant may find difficulty in @

ing any loss that simply reflects the diminution in the valye of his shareholding due to a wrong
to the company: see Johnson v Gore Wood [2002]2A.C. 1.

s AR e
Waterhouse [2000] PN.L.R. 673 (auditors’ liability to bondholders for failing
v Price Water, N 673 i
iving ri i te liability). . . i
MWLR 15 ?'STZKSOF(I)%TEI a]é:.'i;:.]6512\0&&\. In New Zealand auditors in a sn‘;;gaor [%J]c);u];o; vﬁelr{e
IWIL.IB.bllZZlo, the fraud victims themselves (Price Waterholie.sé v6 i(iwgécoumams Sy
ey too Andrew v Kounnis Freeman [1999] 2 B.C.L.C. BT AL €
qu:f:[ft. ot gﬁgently certifying bankrupt tour operator solvent, with res
103 or ne e
iati rs when operator failed). e ol
it repamaug%;a”[%;?ﬁ;m failed on causation (upheld on appeal, wherz: the cdal; zic;r i
f ']'3 - E.R.S?J] ] All E.R. 583). cf. Denning LJ’s dissenting JUdngI}{lzgr i roms s
1ssll€:19[é?] 2 Q.B. 164, later vindicated in Hedley Byrne & Co L.,.f‘i v la:e B it
TE[%S and aisc; the écots decision in Twomax Ltd v Dickson M’ Far: 1

N.Z.L.R.553.
u'gl v Bamford (1975) 53 D.L.R. (3d) 81; Scott Group Ltd v McFarlane [1978] 1
i ;|
e i " [1990] C.L.J.
CHPCG ,2550.18212??]&%\"330‘%tatutory auditor not liable to purchaser of 1s{ha}r:gs '1[1113 C;]madja_n
]ilgéniﬁg “Ttie Negligent Auditor and Stakeholgers’;gﬁ?jéoﬁ 91,9.%2.5 e b an
L incy i Muanagement v Erns ! 7128. iy
i, |NLR 38 o o Apped okl U]S];vf‘ ;;ngzj:fgi\f(gté hﬁg—;‘é;sz V?lg %71; Esanda Ltd v Peat Marwick (1997) 15 AC L
‘ ali -G.C.

at Cz d a duty qua
i . 653) that Caparo were owel
hich had held ([1989] Q.B. 6 : o
. gnfhtatjl‘zhcocl)g:rg ftﬁgt?fﬁl;lx otherwise. This distinction was rejected by the House of Lo
stin ) g
Mmalous and unreasonable. it o
€[1990] 2 A.C. 605, 621 (Lord Bridge). e e e s
i : liability to any foreseeable 1‘6118.1’ would se . P ek
i m‘Eg?ﬂ?ﬁii%:gﬁﬁg;bﬁgunt of);m indeterminate time to an215 nSdeNte‘l{"n‘:l;Oate] ;:lgaslsmd;(:ré 441y
isi he, Y. 170, 179, E. 441,
R, Scotland ple v Bannerman Johnstone Maclay [ 6020 J in the New York decision of Ultramares Corp v Touche
CSIH 39; 2005 s.C. 437; [2005] PN.L.R B

8113 AllER. 289,
[793]
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expressed.34 However, the distinction between factual and legal

the expressi ini

expression of an opinion not honestly entertained and intendeq
wl .Ch he i i .
wht fficult to draw at the best of times,* and has now been diiyred e

a
mounts to fraud.” And the same goes for projections as to the fy el

ant says he expects an eve I
nt to take place when he do Ure; jf o ' di
= a g qts Was : . y e
Statement of fact.” The only obstacle in the way of maim;“?h he majeq i 1\:: the law.®¢ It is therefore submitted that in the law of deceit misstate-
Ning an a¢ Te fall to be treated on a similar footing to misstatements of fact,*

representation on this basis lies in the di i u
' e difficulty of provi ton fop o ¢ Jaw DOW
y o proving what the g ' o ancertainty inherent in case law development and statutory

opinion was,” and in the difficul g T
J ty of distinguishing a r efendg, -yen the
.. epre ; an Ve . 2 ¥ g K
ence of an opinion from the representation of the ex%sl:enfe osfe ;ltfaat :t)n of - Seation, proof thata di:)fendant knowingly misrepresented the law is likely in
on d to come by.

opinion is based. Whig o to be har

Furthermore, at least
! st where the facts are not )
cqually well kn g Thereis no misrepresentation in the case of mere exaggerated praise

then a statement of opini i
pinion by one who knows t il of, Ot
he facts best wil] Ofteg h, his wares; he is entitled to assume that his statement will be

el dor of

it a further implication of f
e e act, namely that t .
_0138{]1110“ impliedly states that he believe)s: that fgstsr i?(riifen]t]?r by XPresging a5 mere puffing. But though a vendor may entertain “sanguine expecta-
1t.% If he does not actually believe in such facts it fo]low‘:thCh reasonaply of (he advantages o }f’e de.riw.ad fmm. h?s goods, and may employ “high
’ at he wi] be i o and even exaggeration” in his description of them, he must make no mis-

deceit.’! In such a cz
; g ase, the test as to whethe
de : ; ; to T a statement of opinion ;
By Ii;tg;rl a1dr:.ri1:ohed representation will involve a consideration ol;gltﬂhI e
y conveyed to the representee. Th i v
o . _ ¢. The material facts of
wledge of the respective parties, their relative positions ﬂ;;;m

it of any material facts or circumstances.

dangerous and defective chattels There is no doubt that a

oresentation:
hat they are sound when he knows they are not is li-

IlSac&
: ods who states t

representation and the actual conditi : e ' ]

. ition of 4 ords of 9 of g0 ; : :

issue.® the subject-matter are a]] relevang g  the buyer ot anyone else who relies on his statement and suffers loss. So in
o d case 0 Lt gridge v Levy® the seller of a shotgun who told the buyer that it

knew it was not was held liable in deceit to the buyer’s son who
~ 1 ¢ assertion and was injured when the firearm exploded. In Langridge’s
C.vever, there was it seems a positive representation by the defendant.” What

Misrepresentation: statements of law Throughout the nineteenth ‘ afe whar e
and twe,

CBIlilll]eS p ()p()Slt ons “1 IaW EIIded t() be (] aIded as 1mmhe; y N - tation ])]]I I!leIﬁly a *;ale o1
. Pr 1 g h rent 10N ] 0 S”Ch represen atio
S Of ]aW were tre S 8 1nio I e 1100
- 3
l [e]lce SlateIllc 1t et ated as state ents ()f Op 10n at 0s N d moj S

O y }‘ I) 0 I t :%
e as 1a se ()[l] i! TO 1 that the lEpI&SGIltOI‘ d]d not in faCt Enterta tha i Chat

O

7

S . ;
ee, e.g. Commercial Banking Co of Sydney Ltd v RH Brown & Co (1972) 126 CLR. 33
L.R. 337 (anj

con f:yed by bank as to lient’s fi i Y i g P > ‘ a xample given DYy
CV 5 ( ) R C. l I anm(a] s.[and{r;ig 10t h()l'lehtl heldjer also Ande, son v Pa Bealtie v Ebury (L!'J ) ( ) 0 . R in E ag ﬁ
o 1872) LR 7C. & P. 65. 69 Will I 1 ' b i . ¥ € D d hard]} in s m(].[. e, e P .
v v Nij ( Gh iad e 1 vol 1 informativi . by Jesse MR i

77) 4 Ch. D. 693 at 702-703 (statement that a woman is married may
al or legal according to the circumstances). Statements as to the legal effect of a document
See Karberg’s Case [18 d be remarkably awkward in this connection. Compare West Lc.mdan Commereial Bank v Kitson
See, e.g Peik , Gse.{ ‘92] 3Ch. 1, 11. 13QB.D. 360 (whether Act of Parliament gave power to directors to sign for company mat-
Bar’ings‘ Plc (In LZ_‘;Z?;Q(E[_?)Z;’OVL&R. 6 H.Lc.;??, 404, f fact) with Eag[;s]ﬁeh;l v Londonderry (Marquis) (1876-77) 4 Ch. D. 693 (ranking of share is-
oopers & Lybrand (A Fi AR Y ; s inter se matter of law).
legll(‘)]RBf};[ 542,}__{52].’ BSkyB Lid v HP Enterprise {S“eri'j:e’;) I_[IKCL;L(} Fg‘gﬁfg%gg)é e leading case, Kleinwort Benson Lid v Lincoln City Council [1999] 2 A.C. 349, reversed previ-
project wﬁe;l i't " E ,29 Con. L.R. 147 (statement by contractor that it was capabl fh" thori_ties and decided that money paid by mistake of law could be recovered on the same basis
v Land & Hous l'iw it had no reasonable grounds for making it). See too the con[n]':act i " the mistake had been factual. Pankhania v Hackney LEC [2002] B CHRA e 2007
Ch. 1636 (b .he roperty Cor:,u (1885) 28 Ch. D. 7, 15 (Bowen LJ); and B Rcases 123 then decided that statements of law were misrepresentations under the Misrepresenta-
. 1636 (both concerned with the right to rescind, whore fhe s re ot PHaeE ot 1967, See too Brennan v Bolt Burdon [2004] ENCA Civ 1017; [2005] Q.B. 303 (legal
representation 0t>fact, though not of a guilty state of min:): Tg.same‘ re_qun'emem- App es as capable of impugning a contract as factual ones).

ﬁr g:? lin Vald. Nielsen Holding A/S, Newwatch Ltd v Baldm‘.ino l[zgla ;‘]Tg]é%e;g a;s C?d i ven. it would seem, where the law is unexpectedly changed with retrospective effect by legal deci-
; 926 (Comit B0, s happened in Kleinwort Benson Ltd v Lincoln City Council [1999] 2A.C. 34, above. But proof
4 guilty state of mind in such a case. so as to establish liability in deceit, would be well-nigh

2015] EW. : Z
éWHé 19212(;(%31{31'23]2 ?;?Egt]ﬂ(’bm:lf R i Holding A/S, Newwatch Lid v Balg )
. oth approving the state in thi S
characterising a statement as a : statement of the law in this paruory
B bt e mere assertion of belief will still not protect the mal er5if ]I:e d

adonderry (Marquis) (1876~

7 i

=

8

8

PN.LR. 39 at [48]{52]. In fact the representor there, a banki .
; . ng executive who signed are Lord Chelmsford in Central Ry Co of Venezuela v Kisch (1857) L.R. 2 H.L. 99 at 113, Itis sug-

that the “mere puffs” principle is largely an outgrowth of the rule that statements of opinion

€not as such statements of fact.

ptless the same principle applies to a lender or a person letting out goods on hire or otherwise

N ng them available. ;

837) 2 M. & W. 519. of. Dobell v Stevens (1825) 3 B. & C. 623; and the American Patterson v

andsberg (1905) 7 F. 675.

8¢ (1837) 2 M. & W. 519 at 530, per Parke B. Admittedly, on the facts the evidence seems scanty:

e the comments of Lord Atkin on Langridge’s case in Donoghue v Stevenson [1932] A.C. 562 at

7-588.

82 Biss, T i
: f;}e{]vc?[,kgfg’} [1927] A.C. 183; Smith v Chadwick (1884) 9 App. Cas. 187 Brown v Raph
Thos & Cohtmct,mﬂ]ﬁaﬁ;?jrew ?filc()iyds [2002] EWCA Civ 1101 at {53] i :
¢ rescinded on the basis of a mis i ) ’

Eagl, : 818 of a misrepr tat take
(Baglesfeld v Londonder (Marquis) (1ST6-T7) 4 Ch. . 693) (though here were suggesio
(1884) 13 Q.B.D I;6500 3‘2;’ r;éi?)t e footing (West London Commercial Bank v K I

-B.D. 360, 362- ; nor was oo ista
law rather than fact (e.g. Bilbie v Ll (Ié?)gl;?’éggtufg; )to be recoverable if paid by mi |.

[1350]

83
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TRrESPASS TO LAND AND Disrossession

such registration by virtue of a fraudulent application, or an

an innocent but erroneous claim about having satisfied the

requirements, then the register can be restore
ing the original proprietor’s title.?s

18-16  Possession of minerals Possession of the surface of land
possession of the subjacent minerals also,’ eve
session of the surface prima facie operates
minerals. But that presumption is always liable to be rebutte

possession of the minerals is in fact in somebody else, for

worked from the adjoining land, and apparently even a wr

absence of fraud,”” by driving levels through a whole seam of

sion of the unworked coal within the limits to which the ley

mere wrongful getting of neighbouring coal by a mine owner

sion of the seam as to confer a title under the Statute of Limit

18-17  De facto possession A
determine whether the a

of the squatter all fall to be considered.s! Moreover,
possession must be exclusive, 52 Accordingly,
the side of a private road does not give the o
strips, because the right of passage exercised
sion from being exclusive.$3 In Fowley Ma
Court of Appeal held that the claimants had
and that the unpermitted acts of boat owners |
Dot amount to acts of concurrent possession,

to found

(QB); [2013] 1 W.L.R. 1253 at [15]. per Eady J.
> Baxter v Manion [2011] EWCA Ciy 120; [2011] 1 W.L.R. 1594. As to the
rectify errors on the register, see Land Registration Act 2002 Sch.4.
Smith v Lloyd (1854) 9 Exch. 562 at
Ltd [2010] UKSC 35; [2011] 1 A.C.
mines: The Case of Mines (1567) 1
7 Bulli Coal Mining Co v Oshorne
" See Ashton v Stock (1877)
7 Ashton v Stock (1877)6 C

% See para.18-80.
81 i

76

380. Common law reserves to th~
Plowd. 310.

[1899] A.C. 351; Oelkers v Ellis [1914] 2
6 Ch. D. 719 at 726, per Hall VC.

squatter is material to the question of dis
use is generally not material except to the exte

tion may bear on his animus possidendi:
640.

# In Marsden v Miller (1992) 64 PC.R, 239, the mere erection of a fence round an area of
as held not to give rise to such posse

land had failed to exclude all others from the land and w
48 Was necessary to support an action for trespass.
Coverdale v Charlton (1878) 4 Q.B.D. 104. The same
is subject to a public right of way. The ongoing existe;
that the possession gained was exclusive: R. (on the
EWCA Civ 200; [2011] Q.B. 413.

¥ [1968] 2 Q.B. 618.

b principle applies whe

[1386]

d to its former stat,

n though they be ypj e
to exclude others from

d by showip

person claiming as against the true o
to have possession unless the true owner has been disposs

cts of user do or do not amount to dispos
owner, the character of the land, the nature of the acts done on it an

pasturing cattle on Strips of
wner of the cattle Possession
by other persons Prevents hig

rine (Emsworth) Litd v Gafford,

574, per Parke B. See Bocarda 54 Star Energy UK O
Crown all gold and si

h. D. 719; Thompson v Hickman [1907] 1 Ch. 550.

possession, the intention of the owner as to future g
nt that the squatter’s knowledge of the owner’s.
Buckinghamshire CC v Moran [1990] Ch. 623 at

nce of this right of way will defeat any
application of Smith) v Land Registry [

Wao May Sut For TRESPASS

. o
ssession.® In terms of understanding what 1

. jon to take po » ision
APPlicatigy  the mtenﬁg 1:1'espasser1?s intention, the law was cla;;ﬁled Ey ttk;z;i: CLOrd
advergg ., 8 y way Olf(t,rds in JA Pye (Oxford) Ltd V.Grclham.l nl‘tlt:‘l ey ok
© Once agajy, se of ndicated that possession requires two elements:

Hous*™ .
" willinson 1

n el tion to [)OSSeSS. III Ielatl()“ to []!e f()] mer hB was CIEaI lhat an
(%

: : to the inten-
jand { of physical control” suffices,?’ .whﬂe Wltt;‘,ieiiiegtin gyl
iate degrelfli expressly approvedss the dictum of Sla il diivanelsiown
Regssess he : “intention, in one’s OWN name a et

,?ew ion there miust-be "inte uding the owner with the paper title if he

world at large, incl . N
, to Bxdfm%f tgzsqeesor so far as is reasonably practicable and so
E . the elwts 3
. msel

wes of the 1awW will allow”.

Prima faCiE .
Peneqd, g

AClegg 1

the minerals ‘i.
ongdoer May
coal, aCquire
els exteng zs
18 not such ab..

11

: tii A de facto possession gives a nght_ to retain Ele Vf:vszfszlli)ﬁ
ceof jus E0 ment as against all wrongdoers. It is not, ho ]ter,lancy
diswr'bz(titﬁzjl‘gvful owner. And one who aggﬁgs(thlitiélfll;rii 22t2;ﬂhjm ey
= f the Law of Property Act 1 W asiron
e 91 cct the title of the owner. He who has such a po
: Bl se a reasonable degree of force 1n 1ts
_ﬁlay, e :h:slaa\:sf lelllrsgrif :;vllllo disturbs his possessio_n, and in su;:s}i
e mf rr tlll)e defendant to show that the title and right 210 Fossam
ion iii)raszgiil ?hu tertii is no defence to the action unless the defen
o ir, 4N OtNe - -

~ p Yy i Sf OWnNeEr.
tthB aCt com! laillﬂd Of was d()ne b the authorlt Of the true Ow 93
w .l 3 S

. ired.% Where a trespass ac-
; sion was acquired. 2

N ow recently the possessio : ate the dam-
e mattsﬂ; bare possessor, jus fertii cannot be raised to rél(l)t;rg e
broulghtﬂ?is is because possession is, as against a wrongdoct,

able. L

5 .
e ()I -| é, alld l.t Camlot be di Sp]aced mer Bly by ShOWlng that the p( )SSESS10MN
y ecent Ol'l'gllll and was not dCI-i Ved fl’OIIl aﬂy pe! son WhD ]lad “[le 95

ationg, 7

il
WIET cannot e
essed.s Iy
session
d the ip
a claim ip

i ion does not
' Is the person in possession
sser who enters and expe : i
i A: iip; to enable him to maintain trespass agauést 1;ht§:l :\.;fpulslijon -
OsseSSIESsion unless the person expelled has ?meltttil tobsence Py
rCPOSSeXpel the intruder within a reasonable time. In the al
g fo re-

rower more broadl

o Willmer LI.
1968] 2 Q.B. 618 at 638, per | —
. o i tion of an ap

) 0% ET% gg [[i(())({))%]] 11?% 419 at [41]. For these pi;rpgsesl, th?;e H1lsm n; rﬁzi(zil tﬁ?c e

E ; s judged “bearing ‘
i eeds to be adjudg g e il

R degrffdof Eﬂiﬁﬁ;fﬁﬁ}ifiié‘om EWCA Civ 756 at [7271, per Etherton LJ; cf. Cha

/ n:';i?;zBC [2011] EWCA Civ 1576; [2012] 1 P. & CR. 17.

2002] UKHL 30; [2003] 1 A.C. 419 at [42].

19 R. 452. B 5

4 r?())\igﬂi fa(\j:v F;f Property (Miscellaneous Provisions) Act 1989 s2

ney v TP Smith Lid [1946] 1 K.B. 393.

n v Goddard (1704) 2 Salk. 641;.Weaver

aham v Peat (1801) 1 East 244; Nm_holls A "

own land jus rertii is available to mtrudms_\; e e

i€ consent and privity of the Crown or that the title has p

'Charlesworth (1825) 4 B.C. 574 at 586-590.

eris v Cowper (1812) 4 Taupt. 5?; ,

Lastern Construction Co v National Tt

1904] A C. 405. The possessor may have to accgilzx:!t

sastern Construction Co v National Trust Co [1

[1387]

K.B. 139.

Bush (1798) 8 T.R. 78.
‘;:‘Ily Beet Sugar Factory [1931] 2 Ch. 84. Int_the \(;?SE
less the claimant shows he is in occupation
d to him by adverse possession: Harper

re the land in

ber Co v Phillips
A.C. 197; Glenwood Lum :
e [191411:0 the true owner for the damages recovered:

A.C.197 at 210.
D
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TrESPASS TO LAND AND DISPOSSESSION STATUTES OF LIMITATION

period... [for it is enough] if the person claiming to be in Possession
without interruption, has had the requisite degree of control of the ]and()r 12y,
the relevant period of 12 years”. thrg I

49 n the case of registered land, the Land Registration Act 200‘:21
p .t a claimant in adverse possession may apply to become the registere

thaf the land after only 10 years’ adverse possession.** Upon becoming
jetor © d proprietor, the original proprietor’s right to recover the lan_d is
isterz }I\)]though a squatter who enters a residential property commits a
: g ﬁce under s.144 of the Legal Aid, Sentencing and Punishmept c_)f Of-
Offezo]z, this illegality does not prevent his conduct from qualifying as
" b session under Sch.6 to the Land Registration Act 2{)()2.‘““ Qn the other
. Ozct that the squatter is committing such an offence will make it easier for

IS
ihe fyner to enlist the assistance of the police in removing him.
e o

Licence a matter of fact The Law Reform Committee recg
finding of a licence should depend on findings of fact alone and
1980 Sch.1 Pt I para.8(4) now provides that:

Minendeq
the L"mlta -

g
18 in ﬂdVer&
§ Occupy :
Ct that hig g, U
he land, T, ¥
person’s occupy
10 any cagse yj,

“for the purpose of determining whether a person occupying any land
session of the land it shall not be assumed by implication of law that hj
permission of the person entitled to the land merely by virtue of the fa
tion is not inconsistent with the latter’s present or future enjoyment of ¢
sion shall not be taken as prejudicing a finding to the effect that a
any land is by implied permission of the person entitled to the land
a finding is justified on the actual facts of the case.”

107
0

' .oht of action accrues  The right of action to recover land does not ac-
b here is adverse possession in some person in whose favour the period
tﬂ't can run. Adverse possession depends essentially on the nature of the
tatlozer and how far it is inconsistent with, or prejudicial to, the purposes of
‘; entitled.# If there is no-one in adverse possessiop, the right of action
& ccrue until adverse possession is taken.** An act which may b(? a trespass
?' ; cessarilv-eonstitute a dispossession.** For example, trivial incursions,
ot I;('Jlldren ~laying on land next to their mother’s bungalow,*3 do not count
= i 05¢ T, each case the conduct (corpus) and the motive (animus)*S of
b sfplzr,p‘r ':ult‘; to be considered on the facts#7 The intention, or animus pos-
' i;nply intention to keep possession; i_t does not necessarily mvo%]ve an
:(;h to gain a title. The conduct or corpus is any act of possession. T u; 13
. v Nute,*3 the Court of Appeal found that where. defendants exten ed
.Atural operations to an adjacent plot unused by the glalmant, fenced it in, and
began to build a bungalow, the initial acts of le_velhng the' ground constitute

possession from which time began to run against thﬁ: claimant. The fact that
swner makes no use of, and apparently has no use for, hls_ land does not preclude
possession. Nor does the fact that he has no immediate use for the land yet

slans for its use at a later date.**°

The giving of a licence is a matter of fact and does not depend on POSsitive gon
ance by the licensee. Thus, where an occupier in adverse possession Treceive
ter of licence to continue her occupation, the Court of Appeal held that time gto
running in her favour because she had received it, notwithstanding thag shadl
no response to it.**2 Her possession was not adverse because it wag referab]
lawful title to possess conferred by the licence.**? Similarly, in Smith v [
the Court of Appeal held that a representation that no further rent would
lected gave rise to a promissory estoppel which would have prevented the
from claiming possession for non-payment of rent. It followed that the occupar
effectively a licensee and could not establish adverse possession. But in the ab
of a licence stopping time running, a mere letter demanding possession doe
stop it. Unless a squatter vacates or gives a written acknowledgment, the q
must issue his writ within the prescribed time.43 3

m
'er’S
)erson

o

Period of limitation So far as an action for damages in trespass is concerﬁé:
claimant must normally bring his case within six years from the accrual of {he
of action.**® However, when recovering land from a squatter, two rather .
limitation periods apply, depending on whether the land in auestion,“

If

on under a will or intestacy or otherwise In actions to recover the land of
ceased person, whether under a will or on intestacy, and the deceqsed person
on the date of his death in possession of the land, the right of action accrues

unregistered or registered. For unregistered land, the Limitation Ace 1980 stipi
that a claimant must bring an action within 12 years of the tizae.2c which the
to bring that action first accrued to him or to some persor: through who
claims.#7 At the determination of this period, his right and title to the
extinguished.*** When the person bringing the action, or his predecessor in title, |
been in possession but has been dispossessed or has discontinued his posses
the right of action accrues on the date of the dispossession or discontinuan

: ation Act Sch.1 Pt I para.1. Dispossession is the squatter expelling the true owner; discontinu-
ce, the departure of the true owner followed by entry of the squatter.

d Registration Act 2002 Sch. 6 para.1.

t v Chief Land Registrar [2015] EWCA Civ 17; [2016] QB 23 at [71]. .

llis’s Cayton Bay Holiday Camp Ltd v Shell-Mex BP Ltd [1_975] Q.B. 94. In each case it is neces-
! to decide whether the squatter had held adverse possession. See para.18-17.

e Limitation Act 1980 Sch.1 Pt I para.8. _

filliams Brothers Direct Suppl;er v Raftery [1958] 1 Q.B. 159. cf. Buckingharr}shzre CC v Moran
1990] Ch. 623.

lechild Lid v Chamberlain (1969) 20 P. & C.R. 633. . '

Defined, Powell v McFarlane (1979) 38 P. & C.R. 452 at 471. See also Bucku_zghamshzre CCv
Horan [1990] Ch. 623 at 639-640; Lambeth LBC v Blackburn [2001] EWCA»CIV 912; (2_001) 33
LLR. 74 (making it clear that a squatter who changes the locks on the premises in which hf_; is s%\}at-
g may reasonably be taken to have formed the intention to exclude the world at large, including
fIe frue owner).

dential Assurance Co Ltd v Waterloo Real Estate Inc [1999] 2 E.G.L.R. 85.

1 1 W.L.R. 1295; Williams v Usherwood (1983) 45 P. & C.R. 235.

kinghamshire CC v Moran [1990] Ch. 623.

[1421]

432 BP Properties Ltd v Buckler (1987) 2 E.G. 168. In order to evict, the licensor must revoke the li
3 cf. Colchester BC v Smith [1992] Ch. 421, in which an occupier who might otherwise have
land by adverse possession was prevented by estoppel from raising the question of title.
(1998) 75 P. & C.R. 466.
Mount Carmel Investments Ltd v Thurlow (Ltd) [1988] 1 W.L.R. 1078. It seems that the own
of possession can stop time running by giving permission to stay (see BP Properties v Buckler
2 E.G. 168) and an entry may stop time running. /
4% Limitation Act 1980 5.2. The usual extension in cases of disabilities applies. See further :

21. :
47 Limitation Act s.15(1). There are modifications of this period in the case of the Crown: Sch.l‘ p
4% Limitation Act s.17; Nicholson v England [1926] 2 K.B. 93. 2

[1420]

43
43.
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Nuisance aND RyLANDS v FLETCHER

clement of flexibility by restricting the rule to circumstances where ¢
had made *‘a non-natural use” of the land.2" This is “strict liability” i, the |5
sense that it is unnecessary for a claimant to prove negligence in th !

19-45  Transco and Cambridge Water This principle was taken u

later Victorian judges with a considerable degree of vigour, but
recent times it has undergone dilution. The rule has attract,
exceptions or defences to liability which have limited its ge
and cases in which it has been applied have become infrequent. I T
Stockport MBC 2" counsel for the defendant invited the House to hold t
was obsolete, and should be treated as having
negligence. In rejecting this submission the House subjected the rule to 4
ranging examination, before concluding that the rule still has :
English law. In so holding the House confirmed the ap
taken 10 years earlier in Cambridge Water Co Ltd v Eastern Countries [eg
Ple '8 another decision of major importance in this are
ants were leather manufacturers who used a chemical solvent in their tag
process. Until 1971, when their manufacturing processes changed, smaly qua
ties of solvent spilled on to the concrete floor of their premises. From there it ge
through into the soil below and escaped into percolating channels of undergrg

P and applie 1,
Increasingly i

rendered unfit for human consumption as a result

ants liable under the rule in Rylands v Fletcher, but were unsuccessful. The.»
claim in Transco v Stockport MBC, which arose out of the leakage of
quantity of water from a pipe used to supply a block of flats, also failed o= the fa

19-46
Wwas opposed to undue narrowing of the scope of the rule by arti

tive approach to the doctrine. In so doing, they echoed the general approach of

House in its earlier examination of the scope of the rule, shortly after the end of |
Second World War, in Read v J Lyons & Co Ltd 220 The clai
in the defendants’ munitions factory,

14+ (1866) L.R. 1 Ex. 265 at 338-340. Porter (JFP) Co Ltd v Bell (1955) 1 D.L.R. 62 at 66, per Macdon
I

See Transco v Stockport MBC [2003] UKHL 61; [2004] 2 A.C. 1; Cambridge Water Co Ltd v Ea

Counties Leather Plc [1994]2 A.C. 264; Read v J Lyons & Co Ltd [1 9471 A.C. 156. o

Isolated escapes not involving dangerous substances are not actionable in the absence of negligen

see, e.g. Northumbrian Water Ltd v Sir Robert McAlpine Ltd [2014) EWCA Civ 685; (2014) 1
Con. L.R. 26.

[2003] UKHL 61; [2004] 2A.C. 1.
[1994] 2 A.C. 264.

See para.19-54.

0 [1947] A.C. 156.
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ed a large Numbgy.
neral scope and for.

ran.rca
hat the 11,
been absorbed by the tof

Very w

proach which it had i

a. In that case the defe

water which the claimant company used for the local public supply. The water

, but it was found as a fact that
seepage had been quite unforeseeable. The claimants attempted to hold the defen

Restrictive approach  Although the House of Lords in the Cambridge Water cast

il invocation of
the concept of natural user,?'? in other respects their Lordships. adopted a restries

mant had been employed
and was injured there by the explosion of 4
shell. No allegation of negligence was made by her against the defendants. The

THE RuLE IN RyLANDs v FLETCHER

i facture of high-
im was that the defendants carried on the manu 1
he}rleti]l g 1knowin g that they were dangerous things. The House of Lords held

psive $

: d that the rule in Rylands v Fletcher
ed Y rendants were not liable, on the groun ’s land, to a place
his agents. Although it might once have developed as a separate branclffoefngla 0 d;ft apply unless there has been ?n escagﬁl;fmg;;hecfgﬁzrﬁa:ge sense thatf)if it
in its own right, the rule in Rylands v Fletcher is now perceived, as a FESUIL of g v 3 ide his occupation or cjojr:trol, 0 bor[klle ﬂ% - t%e Sigiam. bt thedict 4t
House of Lords decisions stretching across more than half a centur 215 1 58 i e B es, it will do d_amage_.-- That was the rat PR RE TN a[;proach to the rule
a special sub-rule of the law of private nuisance dealing with damage cau 'é.f ﬂpanying the decision displayed a conservative o
isolated escapes of dangerous substances from land 216 sed y

.« 1iability. The speeches denied the existence of any geperal pm_1c1p]_e of strl]cé
cict - ltra-hazardous activities; in the absence of negligence, ]1ab111ty wou
ity fC’rud in certain defined situations.??? In Cambridge Water, their Lo‘fd—
iy >° fou;l view that in principle the rule should be seen as little more t_han an
b t-ocﬁ{(;[f ‘tahe law of nuisance to cases of isolated escapes”,?* and this view was
i0

1y endorsed by the House in Transco v Stockport MBC .

it

NOr,

ab Sequeﬂt

j in Australia Shortly after the House o_f Lords ha'nd_ed down its

' i‘;igﬁ]f:: tégr;ig;?dge Water, the High Court olf }Austra}l)lf, lgdazl;?eltj}(l);tt{h(éfr?lf: ;ol
- i ] rity v General Jones Pty o the
S b lglﬁtf;fi'en};()l’(‘)tnﬁlggheoxis?;d as an independent heaq of liability in that
mnds]: £ SI, H:uld instead be regarded “as absorbed by the principles of ordinary
b u 2 In Burnie, the defendant building owners employed 111_dependent
. lg?? va to do certain rf;construction work which involved the use of highly ﬂam{;
:-ﬁj T?.iterial. Owing to the gross negligence of the contractors a fire was starte
¢; ;pread toa part of the building occupied by the claimants under an a%re&?-
Ct with the defendants. The claimants’ propzrtﬁ wcfsfdegtrotyei :rr.lgd ht.?]?]f;fl : foi
g ion succeeded, and the defendants :

endiﬁltZﬁé‘fg‘;ﬁ%‘i’;ﬁ)ﬁgﬁ&m, this was not on the basis of the rule 1n.Rylcmd5
l?t%hfr but on the ground that “a person who takes advantage of {lins or hsz
ontrol of premises to introduce a dangerous sybstince, to carry onla ?)?g,?rd(:l tL
vity, or to allow another to do one of these things™ owes a non—deTPijlga e 'oﬂty
n the t’ort of negligence to those who suffer dgmage as a result].’l e ?}?Jall i t};
sarded this approach as preferable “to the rule in l.iylm;fcg?v Fletcher, wi Hitt,
ifficulties, uncertainties, qualifications and exceptions”.??” The rea_sg)r\l?l\;lgiker -
h Court of Australia in Burnie’s case was analysed by L?ld d?hat Al
Jestingthorpe in his speech in Transco v Stockport MEC . He coglc ude i
ase for writing off Rylands v Fletcher as a de_ad-lettel_‘ l}ad pot eeg.? ks Ehe
but acknowledged the need for greater clar_1ty in 1dent1fy1ng the C01['1 li 1011fsthe ki
'plication of the rule. He emphasised the disadvantages which abolition o il
Sould have for claimants obliged to discharge the burden of proving negligen

he

t
ne

b 156 at 176. 3 4 1 ;
3 [T}]’?:;Z]il:.ﬂ% éze élommon principle from which all cases of strict _1_,_1_ab111t5zcan l-Je ded?ced.e[ ‘iﬁ 9:{1111
A.C. 156 at 167 and 181; Rylands v Fletcher does not lay down 0,1; reflect “an aspect o ts?g:é
~ principle applicable to danéerous businesses or dangerous things”: per Lord Uthwatt a ]
19 C. 264 at 306. ; ; T
] {208;} %};HL 66;' [32004} 2A.C. 1. See, e.g. per Lord Bingham. at [9] ( asublf'[)eczes of nl.nsa'srllgjzr)ci
and per Lord Ho,bhouse at [52] (“an aspect of the law of private nuisance”); see also per
Hoff 27).
F (1392;3310?\& 1]{ 42. Mason CJ, Deane, Dawson, Toohey and Gaudron JJ, Brennan and McHugh
~ Il dissenting.
 (1994) 120 ALR. 42 at 67,
" (1994) 120 A.LR. 42 at 67-68.
* [2003] UKHL 61; [2004] 2 A.C. 1 at [99].
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without any negligence on the part of the company, and damaged sop, ndent act of a third party is no defence, and the statutory liability is therefore
cables.5 Similarly, when a watercourse was constructed for the pu Osee © Cetrig dep® :oter than under the rule in Rylands v Fletcher” ¢ The words “loss or dam-
ing water to a mill, and, owing to the shuttle which regulated the flow of Wof bri e me however, apparently confined to those heads of damage normally recover-
the river into the watercourse getting out of repair, the watercourse overﬂ;\;eé . > ia,fn’egligence, so that the “purely non-physical is excluded from recovery”,%7

caused damage, the owner of the watercourse was held liable.* Hig liabi; : pterruption with the domestic gas supply has been held to be outside the

not affected by the fact that he had granted to the claimant a right to Use tiln Ty

for a mill belonging to the claimant. . i
(iii) Sewers and drains

Construction work  Again, where a local authority constructed a roag

of a hill so that it acted as a catch-water for rain from the upper slope

heavy rain the water flowed over the road into the valley beneath and ¢

on the s

S, and \lands ¥ Fletcher 1In Jones v Llanrwst Urban DC%® Parker J said: 19-133

. . : a : . .
claimant’s mills, the local authority were held liable.®** Where the occuprig?g‘;d 4 hink it clear that the principle of Fletcher v Rylands would apply to the owner of a
placed a quantity of earth against the wall of his building, so as to Causg l_ _ | ewer, whether he made his sewer or not. His duty at common law would be to see that
water to percolate through the wall of his neighbour, he was held liable Ol‘aln,_ ‘he sewage In his sewer did not escape to the injury of others, and mere neglect of this
n 'll,.‘. N

ground that, “if any one by artificial erection on his own land causes water, eyan guty would give any persons injured a good cause of action.

though arising from natural rainfall only, to pass into his neighbour’s land and
substantially to interfere with his enjoyment, he will be liable to an action fat the
of him who is so injured” 5% Also, when water came down the defendant’s is ]
and collected in his cellar, whence it percolated into the claimant’s cellall?
defendant was held liable on the principle of Rylands v Fletcher 63! Again W’H
the occupier of the upper floor of a building was engaged in the operation o,f
ing cinematograph films, using for that purpose large quantities of circulating wa
a boiler, a sink, and several containers, and the water escaped to the floor below
was held that the case was within Rylands v Fletcher and the occupier of the .
per floor was liable 552 Al

rdingly, where the claimant and the defendant were the occupiers of adjoin-
‘houses, and a drain which commenced on the defendant’s premises and, after
cting the sewage of several other houses, doubled back und.er the defendant’s
suse, got out vt repair so that the sewage escaped into the claimant’s cellar, the
.fendant was held liable, although he did not know of the existence of the return
660 A gain, where the defendant maintained a drain on his land and the drain
w2 nc choked, so that the adjoining land was flooded, he was held liable on the
w.d of nuisance.®! When drains or sewers are constructed under statutory
* ority, there is no liability except on proof of negligence. The negligence may
f ke place in the original construction of the works®?2 or in their subsequent
anagement.5

(ii) Statutory undertakers

. ® s sgs L] “ '
Negligence and strict liability Those bodies now concerned with Watge
resources®> operate under statutory powers, and at common law they are éxeny|
from liability except on proof of negligence, unless the statute preservas inej

atutory provisions When sewers are made or maintained under statutory provi- 19-134
ons, an action will normally lie for damage caused by an overflow of the sewers,

liability.5* A very large exception to this general rule is now contained in tha Wate : imposes strict liability upon statutory undertakers in certain circumstances, but apparently does not
Industry Act 1991 5.209, which provides that “where an escape of water, howe preclude the imposition of negligence liability if the particular nature of the claimants’ loss causes
- . A by . . " . s e . 4 .l.“
caused, from a pipe vested in a water undertaker causes loss or dainage”, then the ;:;:gfjl[%tlsg]i%%ecfg‘}lggm[gfoigﬁm \; EGE S;;.;{;em G Ntk Elewetfuamestiien Jedl
3 T L B o d 0 N LN .
undertakf:l‘ is strictly liable.5* It is a defence that the escape was wirolly due to th  per Lord Hoffmann in Transco v Stockport MBC [2003] UKHL 61; [2004] 2 A.C. 1 at [42]. The
claimant’s fault, or that of his servant, agent or contractor, but act of God Contributory Negligence Act 1945, the Fatal Accidents Act 1976, and the Limitation Act 1980 ap-

-~ ply to the liability under the section.

: " per Stanley Burnton J Anglian Water Services Ltd v Crawshaw Robins & Co Ltd [2001] B.L.R. 173
Charing Cross Electricity Supply Co v Hydraulic Power Co [1914] 3 K.B. 772. k - at[149].

RH Buckley & Sons Ltd v N Buckley & Sons [1898] 2 Q.B. 608. ) " See Anglian Water Services Ltd v Crawshaw Robins & Co Ltd [2001] B.L.R, 173

64
64

= 3

9 Baldwin’s Ltd v Halifax Corp (1916) 85 L.J.K.B. 1769. The same result would follow if an Ot‘:! [1911] 1 Ch. 393 at 403, cited with approval by Evershed MR in Pride of Derby and Derbyshire
cupier of land dug a drain on his land and discharged the water, so collected, on to his neighbour’s ‘Angling Association v British Celanese Ltd [1953] Ch. 149. But though bulk sewage may attract strict
land in a concentrated flow. " liability it may well be doubted whether sewage in an ordinary domestic scale is within the rule of

0 Hurdman v North Eastern Ry (1878) 3 C.P.D. 168. Broder v Saillard (1876) 2 Ch. D. 692 is & Rylands v Fletcher, on the analogy of domestic water supplies; para.19-135.

somewhat similar case. cf. Lambert v Barratt Homes Ltd [2010] EWCA Civ 681; [2010] B.L.R. 527, ‘Humphries v Cousins (1877) 2 C.PD. 239. In liford Urban DC v Beal [1925] 1 K.B. 671, Branson
See also Sedleigh-Denfield v O’ Callaghan [1940] A.C. 880 (overflow from blocked culvert held 0 - I pointed out that the defendant must have known that there was a drain carrying away his own sew-
be a nuisance). Simpson v Att Gen [1959] N.Z.L.R. 546. n ‘age, although he may have been ignorant of the return drain. If he neither knew nor ought to have

U Snow v Whitehead (1884) 27 Ch. D. 588. -~ known the existence of the drain, he would not have been liable.

652 Western Engraving Co v Film Laboratories Lid [1936] 1 All E.R. 106. Sedleigh-Denfield v O’ Callaghan [1940] A.C. 880; Pemberton v Bright and the Devon CC [1960]

633 See the Water Industry Acts 1991 and 1999, and the Water Resources Act 1991. ,] WL.R. 436 CA.

8¢ Green v Chelsea Waterworks Co (1894) 70 L.T. 547; Dunn v Birmingham Canal Co (1872) LR i :C‘f”""*‘ v Middle Level Commrs (1869) LR. 4 C. & P. 279; Harrison v GN Ry (1864) 3 H. & C. 231.
Q.B. 42. The Reservoirs Act 1975 5.28 Sch.2, preserves strict liability for the construction 0 .DUCOH v Metropolitan Board of Works (1881) 7 Q.B.D. 418. (Flood caused by the opening of water-
IESETVOIrs. y 8dte at outfall of sewer. Defendants not liable because gate was constructed to let out water in case

655 See also the related provision in s.82 of the New Roads and Street Works Act 1991 which similariy Of heavy rain.)
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Tue CAUSE OF ACTION

21-12  Defamatory meaning On the question of whether the words complaineq of of the claimant it must contain “some key or pointer”® indicating him or her.
a defamatory meaning, liability is based on an objective test.5 A defendang have I s sufficient if a sensible person in the light of any special facts or knowledge
liable for words innocent on the face of them which are in fact dEfﬂma?;ay be It ;veda could reasonably have understood that the statement referred to the
another person by reason of facts unknown to the author or publisher but 'Y of Plr aima“t-ﬁg The circumstances in which the statement was published will be relevant
to the person to whom they are published.’¢ Similarly a defendant may be liabrlmw.,u © ascertaining whether an inference that the claimant was referred to was
a defamatory statement that can reasonably be taken as referring to the Claimae fmﬁ asonable. A person is not expected to read the daily newspaper with the same care
persons with special knowledge, even though the defendant neither had po, Chtl?-‘_: ﬂ; that of a businessman scrutinising a contract.” It is for the judge to decide
have had any knowledge of the facts that caused those persons with g e°‘?1g1., 7 hether the words complained of are capable of being taken as referring to the
knowledge to connect the claimant with the statement.>” This is commonly é Clal;_.\ ?\;ﬂimaﬂtv and a question of fact whether they were reasonably so understood.”
to as an “innuendo” meaning. Erm“i“‘ :Nhere the defamatory words do not clearly refer to the claimant (i.e. by name), the

- & defendant is entitled to particulars of the material facts on which the claimant relies

Reference to the claimant The claimant must prove that he is referred ¢o but ha
may have been referred to by initials®® or by asterisks®® or by a fictitious []a_;'neﬁ(] fiag
the name of somebody elsef! or by reasonable inference from a statement con 3
ing another person® or by a statement true of another person which might reason.
ably be understood as referring to him.%* The fact that the claimant has a COmm:;;‘
name is not sufficient of itself to negate reference to him.% In the case of a corporate i
claimant it is not necessary to prove that a publisher of words complained of kney
its formal legal name.® The question whether the defamatory words refer 1o the
claimant is determined by an objective test, and liability arises if the words are
fact defamatory of the claimant whether or not there has been an intention to refer
to him, or negligence in relation to reference to him.% Evidence is admissible

prove that persons with special knowledge understood the claimant to be referred
to in any of the above situations.®’ There is no rule that for a statement to be defama-

cem-

3

O
S

i 35 See, e.g. Fullam v Newcastle Chronicle [1977] 1 W.L.R. 651 at 654 CA (“The essence of libel i
| the publication of written words to a person or persons by whom they would be reasonchy«
understood to be defamatory of the plaintiff™); Charleston v News Group Newspapers Lid [1397 ]:;J,

in sup S on = : EeE
erson must be identified at the time of publication and not by reference to later

materia e SR ey i
not be aggregated to give rise to a cause of action in defamation, in certain limited
circumstances, where there is a sufficient nexus between the earlier and later
ublications, this-may be possible.™

port of his allegation that he has been referred to.” The general rule is that a

1.7 Whilst generally two or more publications by the same defendant can-

Defamatici of a class  The question whether an individual can sue in respect of
words whicli are directed against a group, or body, or class of persons generally,
was considered by the House of Lords in Knupffer v London Express Newspaper
1.4, and the law'may be summarised as follows:

" (a) The crucial question remains whether or not the words are reasonably

capable of referring to the claimant. What matters is whether the words were
published “of the claimant” in the sense that he can be said to be person-
ally pointed at? rather than the application of any arbitrary general rule
subject to exceptions that liability cannot arise from words published of a

A.C. 65; Rothschild v Associated Newspapers Ltd [2012] EWHC 177 (QB) at [23] (upheld 02 ug peal;
[2013] EWCA Civ 197; [2013] EM.L.R. 18). Tugendhat J said “the court is not conceisied wich whae-h
the writer or publisher intended, nor with what any actual reader may have understood, sfill less with

what the claimant understood. The meaning (or each of the meanings where theie are multiple al- &
legations) must be a single meaning, that is a meaning which the court finds' ¥¢11d be understood
by the hypothetical reasonable reader”. 2

3 Cassidy v Daily Mirror [1929] 2 K.B. 331; Hough v London Express Newspaper Ltd [1940] 2 K.B. i
507. n

1 Morgan v Odhams Press [1971] 1 W.L.R. 1239 HL. The Court of Appeal in Baturina v Times
Newspapers Ltd [2011] EWCA Civ 308; [2011] 1 W.L.R. 1526 confirmed that the rule is compliant
with art.10.

% Roach v Garvan (1742) 2 Atk. 469; O’Brien v Clement (1846) 16 M. & W. 159.

39 Bourke v Warren (1826) 2 C. & P. 307.

80 R. v Clerk (1728) 1 Barn. 304; Youssoupoff v MGM Pictures Lid (1934) 50 T.L.R. 581.

ol Levi v Milne (1827) 4 Bing. 195,

%2 Cassidy v Daily Mirror [1929] 2 K.B. 331 at 338; Morgan v Odhams Press Ltd [1971] 1 W.L.R. 1239
HL.

% Newstead v London Express Newspaper Ltd [1940] 1 K.B. 377.

6+ See Jameel v Dow Jones & Co Inc [2005] EWCA Civ 75; [2005] Q.B. 946.

83 Euromoney Institutional Investor Plc v Aviation News Ltd [2013] EWHC 1505 (QB) at [611-62]
where Tugendhat J approved the test set out in Duncan & Neill on Defamation (3rd edn) at
para.10.02.

% See Morgan v Odhams Press Ltd [1971] 1 W.L.R. 1239; and see Hyams v Peterson (19911 1
NZ LR 711

&7 Bottomley v Bolton (1970) 115 S.J. 61 CA.

[1568]

7

b=}

o .

T

9

=

See Morgan v Odhams Press Ltd [1970] 1 W.L.R. 820 CA at 828. See also Hyams v Peterson [1991]
INZLR. 711

Morgan v Odhams Press Ltd [1971] 1 W.L.R. 1239; distinguishing Astaire v Campling [1966] 1
W.L.R. 34; Hayward v Thompson [1982] Q.B. 47 CA; and see Hyams v Peterson [1991] | N.Z.L.R.
Pl

Morgan v Odhams Press Ltd [1971] 1 W.L.R. 1239, per Lord Reid at 1245.

The jury’s decision will not be overturned lightly: Hayward v Thompson [1982] Q.B. 47. Now that
the jury has ceased to be the presumptive tribunal of fact in defamation cases (Defamation Act 2013
s.11), the issue of capability is likely to fall away and a judge will be able to determine reference
and meaning at an early stage.

Bruce v Qdhams Press Ltd [1936] 1 K.B. 697; cf. Greenslade v Swaffer [1955] 1 W.L.R. 1109;
Morgan v Odhams Press Ltd [1971] 1 W.L.R. 1239.

Grapelli v Derek Block (Holdings) [1981] 1 W.L.R. 822 CA; but see Hayward v Thompson [1982]
1 Q.B. 47; and Chase v News Group Newspapers Ltd [2002] EWHC 2209 (QB) where Eady I
declined to strike out a claim where the claimant sought to establish identification from subsequent
publications indicating there is no bright line as to the circumstances when the general rule would
not apply.

Simon v Lyder [2019] UKPC 38; [2019] 3 W.L.R. 537; referring to Grapelli v Derek Block (Hold-
ings) [1981] 1 W.L.R. 822 CA; and Hayward v Thompson [1982] 1 Q.B. 47.

[1944] A.C. 116. Applied in Schioimoviiz v Clarendon Press, The Times, 6 July 1973 (definition of
“Jew”). See Church of Scientology of Toronto v International News Distributing Co (1974) 48 D.L.R.
(3d) 176; Booth v BCTV Broadcasting System (1983) 139 D.L.R. (3d) 88; Farrington v Leigh, The
Times, 10 December 1987 CA.

¢f. Braddock v Bevins [1948] 1 K.B. 580 at 588-589.
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DEFAMATION

sociated Newspapers Ltd"? Nicklin J noted that significant complicatj
would i}é{ve been avoided had the court been asked to determinep o and
issue O.i fact/opinion) before a defence was filed. However, rulin .~
prehmmary issue will not always be appropriate if doing s’o wou%do
save time and cost, and if meaning is not easily separable from othe
the court has determined the actual meaning of the words, it is .
defendapt to seek to defend as true some other meaning 124‘J’udicia1}
of meaning as a preliminary issue does not necessarily es-tablish the i
sting, v\fhlch may be a matter for trial, In some cases, the meaninl
gggg)lau;: [c))j1 lE:;lg LheirJ del:famatory sting will go tog,ether but not alwaysg 12
tho v WADA'? Steyn J also determined the meani publicati e
cIalm?‘nt did not rely upon as separate causes ofa::t]i%gflr)?ﬁg};;mcllons N
ages in 'relatlon to the repetition via the republicatior;s as WellEl e
publlcgtlo_ns, and which were relied upon in relation to serious ha
4 Whilst in the !ib_el context there can be only one meaning that thl;:H::-ou t
Ene w&l)rciis bear, it is worthy_ of note that in malicious falsehood!?? the sixf lr:a
g rule does not apply, which could lead to a claimant failing in libel butg sHég:ag_
ed-

ing in malicious falsehood. The Court of A 5 i
S AR b ppeal has considered such » Potentia]

1l meanijp

issuesg 123 o

determinaﬁ

Context The context in which words are published i i
ing the meqning of an alleged libel, the wﬁole publiéitgg;yilsrleO‘tJr;agl.{g e
Zﬁuol}ft; }frowded that it all relates to the same defamatory allegation. This imtlo e
e text, even where spread across different pages, headlines, phot ohal
any text/ms.ert boxes.'” The claimant is not permit’ted to picll;pout ?}%raphs .
f;ﬁﬁg;e which }}l,e may consider defamaFory, for there may be other passaétsasovrvltlljuﬁ
e rf; :lw?gotr df;1fns;;n§l.k§ ﬁeaaggcfanud[qti may be found together. In the case f)f

] . erent interpretation becau
tor:zgu??eci-regct tg bulletin boards and blogs. Itrﬁas been said tligtoxiglrflsv Sﬁbﬂfﬁtﬁl‘j
b in ocallr s and blogs may be more akin to slanders than libels.130 Lang;r 3
i s not efamatory on its face may become so when the circumstances o
aken into account. In Lord McAlpine of West Green v Bercow'3! an appam;ltl Tn-:
nocuous question posted on Twitter was found to be defamatory to cestain rea{ierr]s

122 [2018] EWHC 3960 (QB).
123 Reay v Beaumont [2018] EWH : i
or, ] C 2172 (QB); Dahlan v Middle East Eye Ltd [2019] EWHC 2261
124 Bokova v Associated News, :
. papers Ltd [2018] EWHC 2032 (QB);
:Z Simpson v MGN Ltd [2016] ENCA Civ 772; [2016] E,M.L(g 2)6 05, 2
% [2020] EWHC 251 (QB); [2020] EM.LR. 14 R
27 See Ch.22. £
zz g;’uddas v Calvert [2015] EWCA Civ 171; [2015] EM.L.R. 16.
LI;a[rzlgslfgfg“ffgggGroup Newspapers Ltd [1995] 2 A.C. 65 HL. In Dee v Telegraph Media Group
5 Sl ggrggfg);v[ezr[]; ?1]115131[‘5 20 Sharp J ruled that in relation to newspaper articles
er of pages, the ordinary reasonable reader was to be taken
LtJ;;pv; ;;11‘;\1{23} ;)ver the [;ages and read what he was directed to on the continnation pages. In Horan
i " {)ap;egs_ [2015] EWHC 3550 (QB) the court considered the full context of the article
B 2 ncA ub ing the text on both pages | and 5 of the newspaper, the photograph used, the
o s Insert box. But in Telnikoff v Matusevitch [1992] A.C. 343 the House of Lords decided
e wl’, wnAtten by the defendant, had to be looked at on its own since the claimant’s article, t0
af ‘ as aresponse, would not necessarily have been read by those who read the letter.
Smith v ADVFN Ple [2008] EWHC 1797 (QB). l :
131 [2013] EWHC 1342 (QB).
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WHAT 18 DEFAMATORY?

... would have been aware of specific facts. The tweet was: “Why is Lord
e Jpine trending? *innocent face*”. The judge observed that the tweet was not
the world at large, such as a daily newspaper or broadcast. It was
Twitter and the hypothetical reader must be taken to be a reason-
sentative of users of Twitter who followed the defendant. The circum-
aces which would be known to such readers were that there was extensive
glation regarding the identity of an unnamed “senior Tory politician” who was
10 be guilty of child abuse. The claimant would have been known to have been
onservative politician. The court concluded that the words “innocent face”
regarded as insincere and ironical, giving rise to the defamatory imputa-
the claimant was the abuser. Particular care needs to be taken where the
published in a political context, especially during election time. Whilst
e rules of meaning require no adaptation where the individual said to be defamed
or civil servant, it is necessary to avoid an over-elaborate analysis.'®
Supreme Court confirmed the importance of contextin § tocker v Stocker,'¥ in
he fact that publication was in a Facebook post was critical, as Facebook 13
, casual medium, where an ordinary reader would read a post quickly and move on.
ce judge was wrong to consider the dictionary definition of words
in determining pieatiing. The meaning of the words “He tried to strangle me” in a
Facebook post vias that the claimant had grasped the defendant by the throat and
applied foree to her neck rather than that he had tried to kill her; as suph the
defendant's justification defence succeeded. In Bukovsky v Crown Prosecution
Service.l* the words complained of were contained in a charging announcement
5.1ky'shed by the Crown Prosecution Service. In that context, the court upheld the
wdge’s finding that the ordinary reasonable reader would not have understood that

ion thﬂt

Q the claimant, having been charged with “making” indecent photographs of children,

§O

was present at the scene of the abuse and took the photographs himself. Rather, they
would understand that words have special meanings when used in statutes, and
would understand that the claimant had been charged with making indecent
photographs of children contrary to the Protection of Children Act 1978 s.1. The
Court of Appeal added that it would proceed cautiously when asked to substitute
its view on meaning for that of the first instance judge and would only do so where
it was satisfied that the judge was wrong. Whether any antidote in a piece will
reduce the gravity of the meaning of a publication taken overall is highly depend-
ent upon context.!

Material behind a hyperlink in online words complained of may need to be taken
into account as part of the context when determining meaning.'*® In Falter v

12 Waterson v Lioyd [2013] EWCA Civ 136; [2013] E.M.LR. 17 at [66]; Thompson v James [2014]
EWCA Civ 600; [2014] B.L.G.R. 664; Mughal v Telegraph Media Group Lid [2014] EWHC 1371
(QB). -’-

13 [2019] UKSC 17; [2019] 2 W.L.R. 1033. See also Banks v Cadwalladar [2019] EWHC 3451 (QB)
on the interpretation of language used on social media (and also more generally); and Abdulrazag
v Hassan [2019] EWHC 2930 (QB) applying the same to WhatsApp.

13 [2017] EWCA Civ 1529; [2018] 4 W.L.R. 13.
5 Poroshenko v BBC [2019] EWHC 213 (QB); Zarb-Cousin v Association of British Bookmakers

[2018] EWHC 2240 (QB); Kirekegaard v Smith [2019] EWHC 3393 (QB).

% Greenstein v Campaign Against Anti-Semitism [2019] EWHC 281 (QB); Monroe v Hopkins [2017]
EWHC 433 (QB); [2017] 4 W.L.R. 68; Banks v Cadwalladar [2019] EWHC 3451 (QB); Kirekeg-
aard v Smith [2019] EWHC 3393 (QB); and as to the limits Caine v Advertiser & Times Ltd (No.
2) [2019] EWHC 2278 (QB); see also in a different context R. {Chabloz) v CPS [2019] EWHC 3094
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commercially, then the inclusion of such a term in the third party’s co
the Qefendants might have been intended to secure the claimant’s p;)Sitin e With
3 It is submitted that the difficult question when a breach of contract Canon. -
unlawful means” for the purposes of the tort of unlawful means CONSpir: oy Situte
be an.swered by distinguishing between three situations: (i) whe;'e ddcfy houlg
combine to break a contract (or contracts) between them and the Claim“mt‘e"endElnts
defendants combine to break a contract (or contracts) between thercn é(u) g
party; -and (iii) where defendants combine to break a contract and by doind o T
commit some other tort to the claimant, such as intimidation. In the ﬁrsntg -
situations, the breach of contract will be an actionable civil wrong to the 10 f T
so there seems little scope for conspirators to argue that they should be leftC i
to combine to use such a method of intentionally inflicting harm on the Ca;t l'lbe
Indeed, where several defendants combine to co-ordinate the breakin gof alr-nam'
that they have with the claimant in order to amplify the harm inflicted thei: bor-
al]owmg the claimant to sue for unlawful means conspiracy seems sEron o
as there is any basis for hesitation in cases falling within the first situation . SO' b
be thqt a court should be cautious before finding that a defendant ha1s"]t']mght
conspiracy to break a contract where (i) that defendant was not itself a pargomed 3
contract broken; and (ii) that defendant would not have been held to have o
any breach of contract. Such hesitation would be particularly appropriaté) ?(}ured
peared that a claim was formulated as being for an unlawful means con o~
primarily to circumvent obstacles to a finding that the defendant had Commiftp ]éacy
tort of procuring a breach of contract. With respect to the second situation v hthe
defendants combine to inflict loss on a claimant by breaking a contract (or co,n‘;’ b
between them and a third party, it is submitted that such behaviour shouldaCtS)
nqrma]ly be classified as “unlawful means”, since, as noted above . such beha i
w1_1]_ on_ly ordinarily be wrongful vis-3-vis the third party. The [;ossibilit Zlfolqr
apﬂl_ty in the third situation, however, will play an important role in reduc)i/n thl-
mgmfjmanlcc of the presumption against liability in the second situation T};gu f
gombmatmn to cause loss to a claimant by breaking a contract with a thi.rd 1’)'1:“
in order to prevent that third party from dealing with the claimant can be E;?;ltég
as a conspiracy to commit the tort of causing loss by the use of unlawful means
and a combination to cause loss to a claimant by threatenin g to break acontract witf;
a third party in order to persuade that third party to cease dealing witn the claim-
ant can be treated as a conspiracy to commit the tort of intimid-tion: in such cases
the claims can be built on the combination being pursued by means of committing
an economic tort to the claimant, rather than directly on any breach of contract.

Breach of fiduciary duties and equitable wrongs It was noted above that in JSC
BTA Bank v Ablyazov (No.14) the Supreme Court left open the actionability of a
Eombmanon to cause loss by means of breach of fiduciary duty because of the

complex problems” that stem from the fact that such duties are specific to
partlc!.llar relationships.’ In such cases there is also the risk of liability for the
conspiracy tort being inconsistent with the principles under which third parties can
be held liable in equity for “knowing receipt” or “knowing assistance™.566 Recent

365 JSC BTA Bank v Ablyazov (No.14) [2018] UKS ’ ¢
para.23-108. ) [2018] UKSC 19; [2018] 2 W,L.R. 1125 at [15]. See above,

366 See Lewin on Trusts, 20th edn (2020) Chs 42 and 43.
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ve proceeded on the basis, however, that a breach of fiduciary duty can

ses ha .
E o “unlawful means” for the purposes of the conspiracy tort.”?

amount (f

ation The question whether a defendant can rely on a defence of justifica-
avoid liability for unlawful means conspiracy is not straightforward. Two
s face the submission that such a defence should be recognised: it would
logical space to operate in cases where whatever justification the defend-
d was both insufficient to prevent the means being categorised as unlaw-

usﬁﬁc
tion O
obstacle
only have
ant invoke

| and insufficient to permit a finding that the defendant never intended to harm

the claimant. In Palmer Birch (a partership) v Lloyd®*®* HH Judge Russen QC
expressly rejected the possibility of justification being a defence “to an otherwise
established unlawful means conspiracy”. However, an apparently contrary posi-
tion was adopted by Toulson LJ in Meretz Investments NV v ACP Ltd where the
three alleged conspirators had acted so as to: (i) lawfully exercise a power of sale
of a lease, granted as security for the loan of money to carry out property develop-
ment; which (i) prevented the borrower from performing its contractual promise
10 leaseback the premises to the claimant. Despite the fact that the transaction
prought about a hieach of contract by the borrower, Toulson LJ reasoned that
pecause the prichaser of the lease “had a perfectly legitimate reason for acting as
he did [i]t vvouid therefore be wrong to classify such conduct as founding an ac-
tion for imiawful means conspiracy”.5% It is submitted that the Meretz case reveals
that whe e a claim alleges a conspiracy to breach a contract it may be appropriate
tc recognise a defénce of justification of a breadth equivalent to the potential
iafence of justification for procuring a breach of contract.5” Otherwise, a party who
could rely on his “equal or superior right” as a justification for procuring a breach
could nonetheless end up liable—as a conspirator—for having combined with the
party in breach to cause loss to the claimant by means of the breach.

(iii) “Indeed the means”

In the Total Network case, Lord Walker counter-balanced the extension of the
concept of “unlawful means” to cover acts that would not be actionable if performed
by a solitary defendant, such as some crimes, by insisting that to form the basis for
a conspiracy claim such acts must have been “indeed the means ... of intention-
ally inflicting harm”,5"! and this approach was endorsed by Lords Sumption and

57 See, e.g. Aerostar Maintenance International Ltd v Wilson [2010] EWHC 2032 (Ch) at [170]-
[172], where Morgan J expressly raised the concern about the overlap with secondary liability in
equity; Keymed (Medical & Industrial Equipment) Ltd v Hillman [2019] EWHC 485 (Ch) at [122].
In FM Capital Partmers Lid v Marino [2018] EWHC 1768 (Comm) at [455]-[456] it was conceded
that “knowing receipt” or “knowing assistance” could themselves amount to unlawful means for the
purposes of an a unlawful means conspiracy (appeal dismissed without reference to this point: [2020]
EWCA Civ 245; [2020] 3 W.L.R. 109); [ranian Offshore Engineering & Construction Co v Dean
Investment Holdings SA [2019] EWHC 472 (Comm) at [172].

[2018] EWHC 2316 (TCC); [2018] 4 W.L.R. 164 at [193].
[2007] EWCA Civ 1303; [2008] Ch. 244 at [170], per Toulson LJ.

See paras 23-57 to 23-61.
Revenue & Customs Commissioners v Total Network SL [2008] UKHL 19; [2008] 1 A.C. 1174 at

[95], per Lord Walker. He equated this requirement with one proposed by Lord Nicholls in OBG Ltd
v Allen [2008] 1 A.C. 1 at [159], using the wording that the unlawful means must be the

“instrumentality”.
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that it will be broken); then protection is removed by 5.225(2) if one of th
for the act is the fact or belief that the supplier (being a person othe
empl(_)yer under the employment contract) does not, or “might not” .
negotiate or consult with a trade union.””® The removal of immunity i
than the tort in respect of a breach of 5.187.

5 None of these sections justified the description that they made the clog
unlawful”7*; but they made it virtually impossible to use commercial or i;;d .
pressure to operate such an arrangement lawfully. It was—and remains‘_thusmaI
that a “union membership agreement or arrangement” is per se lawfy] 7$Scase
§.222( 1) and (2), first introduced in 1988, added a new dimension. The trade-d' . Bug
immunity of 5.219 of TULRCA 1992 is now disapplied, where one of the pe. P&
for thf.: defendant’s act is the fact or belief that an employer employs, has emrelasons
or “might employ”, a person who is not a member of any union, a p,articu]arp o
one 'of a nu_mb.er of unions or a particular branch or section of a union.’76 ngon'
th;_lmmumty is lost if the fact or belief supporting the act is that an ém loy to‘-)’
faﬂu‘_lg “or might fail” to discriminate against any such worker.””” It may I[;e Yo
that if a union calls or threatens industrial action to prevent a non-member go'tw
engaged by an employer, it may be joined as a respondent in the non—membimv
cl'fnm for compensation before an employment tribunal; but no liability in tr :
arises.”™ Lastly, TULRCA 1992 ss.144 and 186, make any term in a contract ?rt
the supply of goods or services “void” in so far as it either requires work to be do -
by persons who are (or are not) members of trade unions or a particular union -
requires a party to recognise, negotiate or consult with a trade union (whethe; 2
not speCIﬁgd in the contract). Sections 222(3)(a) and 225(1)(a) proceed to withdraor
the protection of 5.219 from an act whereby a person induces, or attempts to indy 3
another to insert such a term in a contract. i

€ reasgpg
than the
» TeCognijge
S thug Widep

ed shq

3 As ﬁrst_ introduced in s.14(3) of the Employment Act 1982, the test was: “does not or is not likel
to” (being changed to “might not” in para.4 of Sch.3 to the Employment Act 1988). Tﬁis exa c'y
illustrates the point that it is often necessary to look at the antecedent statutes which frequent] I;”’E “:
such changes step by step, gradually lessening the range of the trade dispute protection betwea}; 1;;0
and 1993, See the Table of Derivations TULRCA 1992, p.169. . ’ \

::‘5‘ ﬂTalfssenggr_Newspaﬁle_rs Group Ltd v NGA [1984] LR.L.R. 397 at 399, per Caulfield I.

¢ provisions enabling an employer to enfor " dismissal wer
finally by the Emp}oym%ant Acl%QgS s.11 and ;2&;1053(1 Wit A sy & s

776 TULRCA 1992 5.222(1)(5).

" TULRCA 1992 5.222(1)(b). Discrimination arises if the e.mpl(}yer engages 1.conduct, in relation

to persons employed by him, or who apply or are considered for employment, or in relaifon to provi-

sion of employment generally, which is different in some or all cases according to whether persons
are not members of 4 union (or a particular union etc), and that conduct is more favourable to IIZIDSC

who are members: $.222(2). In Birmingham CC v Unite the Union [2019] EWHC 478 (QB); [2019]

LR.LR. 4}23, Frfeedman J held that the union did not lose its immunity under 5.222(1)(b) \;vhere it

was seek_m_g parity for its members, rather than advantageous treatment. Acts done in furtherance

Qf atrade dispute to induce the employer to hire or favour non-union workers appear to retain protec-

tion; but see.the restrictions in s.137 (hiring), ss.145A and 145B (inducements), s.146 (detriment)

and 5.152 (dismissal). Ss.145A and 145B were inserted by the ERA 2004 and 37146 was amended
by the ERA 1999 and ERA 2004 to counter the effects of Associated British Ports v Palmer and As-
sociated I\_fewspapers Ltd v Wilson [1995] 2 A.C. 454 HL, and to remedy the failure of the law to

comply V\f’llh art.11 of the ECHR identified by the European Court of Human Rights in Wilson v

!Ufzje(f I(S'cnf;imn [2002] LR.L.R. 568. See Wedderburn (2000) 29 I.L.J. 1, 18-20; Ewing (2003) 32

See TULRCA 1992_ 53.137, 142 and 143(4) (“no other legal liability arises”, save liability to pay such

f;:]pensat_lon): TE[S would [appear to exclude the remedy of injunction in the High Court, even on
reasoning in Associated British Ports v

Rk o el ety TGWU [1989] 1 W.L.R. 939 CA (reversed on other

7

&
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The structure of these sections of TULRCA 1992 suggests that the liability of a 23-149

irade union which attempts to induce breaches of the code of commercial dealing
aid down, whether it be in order to have a void clause incorporated in a contract
or to have the employers unlawfully exclude suppliers who are, or may be, non-
anion enterprises, or who refuse to consult with trade unions, is to be judged by the
pormal common law principles about liability for the economic torts. This may
explain the extent to which the trade dispute immunities are excluded by 5.222(3)
and, especially, s.225(2) which applies to interference with any supply of goods or
services where one of the reasons is a belief that the employer might not consult.
[t would not necessarily follow that a union which attempted to induce an employer
not to contract with a supplier who might refrain from consulting a trade union in
respect of his employees would itself become a joint tortfeasor, or conspirator, with
the guilty employer, so that the statutory tort (under s.145 or 5.187) could be
deployed against it.”” Those sections expressly refrain from laying any duty upon
third parties.” If the union were jointly liable for the statutory torts, removal of the
immunities in trade disputes by ss.222 and 225 would be unnecessary. The point
is most likely to arise in relation to the range of claimants. In extending that range
to any person “adversely affected””! the new statutory code on commercial deal-
ing goes wider than the common law, to such an extent that it would be wrong to
impose that ratige of liability upon persons not expressly subjected to the statutory

tort itselr.™®?

" (e) Dismissals and immunities

When the law on unfair dismissal was first enacted in 1971 it was expressly
provided that fhe dismissal of an employee who was taking part in a strike or ir-

regular action short of a strike was not unfair unless other employees who took part
were not dismissed and the reason for the dismissal of the employee was his exercis-
ing his statutory right to belong to or take part in the activities of a trade union.”®
After the re-enactment of the law on unfair dismissal in 1974, this was amended
in 1975 to a general exclusion from the right to complain of unfair dismissal of
employees who at the time of their dismissal were taking part in a strike or other
industrial action except where there was “victimisation” in the sense that some
workers who took part in the action were dismissed while others who took part were
not. In “victimisation” situations the dismissed workers could make unfair dismissal

By analogy with Silverthorne in Reokes v Barnard [1964] A.C. 1129 HL,; see para.23-155, and the
“common design” cases, CBS Songs Ltd v Amstrad Consumer Electronics Plc [1988] A.C. 1013 HL.
cf. per Lord Woolf MR Credit Lyonnais Bank Nederland v Export Credits Guarantee Dept [2000]
1 A.C. 486;[1999] 2 W.L.R. 540 HL at 550-551.

Compare the principles for determining whether a breach of statutory duty gives rise to a cause of
action approved in Lonrho Ltd v Shell Petrolewm (No.2) [1982] A.C. 173 HL; see para.23-89. Indirect
inducement to break the obligations in ss.145 and 187 of TULRCA [992 would require extraneous
unlawful means to be potentially actionable as an instance of the tort of causing loss by unlawful
means: see para.23-78 onwards; Barretts & Baird (Wholesale) Ltd v IPCS [1987] LR.L.R. 3 at 10.
See $8.145(5) and 187(3) of TULRCA 1992.

On the range of claimants at common law see DC Thomson & Co Ltd v Deakin [1952] Ch. 646 CA,
especially, per Jenkins LI at 696-698; Van Camp Chocolates Ltd v Aulsebrooks Ltd [1984] I NZL.R.
354 (on the need to find causative intention: at 359-361); and see Thomas v NUM (South Wales Area)
[1986] Ch. 20 at 54 (claimants restricted to breach of duty by pickets at their own pit); Timeplan
Education Group v NUT [1997] LR.L.R. 457 CA; but compare Falconer v ASLEF [1986] LR.L.R.
331 (County Court).

See Industrial Relations Act 1971 5.26.
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