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PassiNG oF PROPERTY ErrecTs OF THE PAsSSING OF PROPERTY

contract is specific goods,* goods delivered on approval or on sale or retury 5 -
unascertained goods.® The passing of property in undivided shares in goods g,
ing part of a bulk,” and the reservation by the seller of the right of disposal of '
as permitted by s.19 of the Act.® are also considered here.”

Iy interferes with the goods.!® But in an action for wrongful interfer-
o claimant must prove possession or an immediate right to possession of
:"' Js at the time of the interference. An unpaid seller of g_oods who is in pos-
o them i8 entitled to retain possession of the goods until payment or tender

v (')c ¢.20 Thus, unless the goods have been sold on credit, and the term of credit

Property, possession and risk The property in the goods is to be diSﬁngish i pired,z' a buyer who has not paid or tendered the price will not be entitled
from the possession of them and from a licence to consume them under a sui ge,, o of the goods. He will therefore have no immediate right to possession
supply contract.' The property in the goods may be transferred to the buyer befgp a claim for wrongful interference can be founded even if the property
or after the goods have been delivered to him or to his agent, or it may be trangfe,
at the time of delivery. Property plays a “pivotal” role in the Sale of Goods A, :
although, in commercial practice, the location of the ownership of the goods
frequently be of less importance than the location of the risk'* and the trangfe, :
ownership of less significance than the delivery of the goods or of the documy,
of title to the goods. The approach of modern commercial instruments'* hag pq
to allocate the transfer of risk to the buyer without reference to the Passing o¢
property, and in c.i.f. and f.o.b. contracts property and risk are often separated 15 g l{
the passing of property is of considerable importance in English law, even thoygy
some of its effects may be negatived where there has been no delivery g
possession.'¢ It is especially important where the goods are in the possession of gy
insolvent buyer who has not yet paid, or retained by an insolvent seller who g
already been paid.

fthird parties Before the property has passed to the buyer, the seller can
“ce of the goods and pass a good title to a third party, even though this disposi-
in breach of the contract of sale.?? This is consistent with the view that
c Performance of the contract is unavailable in such cases, for, if that remedy
ailable, it would transform the buyer’s right to delivery into a right of a
P,;oprietary” kind.?* Conversely, after the property in the goods has passed
uyer, the buyer can dispose of the goods and pass a good title to a third
2 In such Cases, the third party acquires his title by virtue of the title to the
s that wao vested in the seller or buyer, as the case may be. But even if the
.ty ‘0 15a¢ goods has passed to the buyer, a seller who continues or is in pos-
na of the goods, or of the documents of title to the goods, can pass a good title
“-1 party who receives them in good faith*® and an unpaid seller in posses-
& the goods can pass a good title by a resale consequent upon the exercise of
. or stoppage in transit.?” Similarly, even if the property in the goods is still
Title of the buyer When the property in the goods passes to the buyer, there wj| & eller, a buyer who obtains with his consent possession of the goods or of the
be transferred to him the entirety of the seller’s ownership rights in the goo( ments of title to the goods can in certain circumstances pass a good title to a
amounting to a legal interest in the goods sold.!” Prima facie he will be entini>d)y -

obtain damages or an order for delivery up of the goods if the seller thcreufter

1. ErrecTs oF THE PassiNG oF PROPERTY

4 (Interference with Goods) Act 1977 ss.1, 2, 3. See also Langton v Higgins (1859) 4 H. & N.
gl Chinery v Viall (1860) 5 H. & N. 288; Mirabita v Imperial Ottoman Bank (1878) 3 Ex. D. 164,
y v Skelton (1916) 115 L.T. 305; Healing (Sales) Pty Ltd v Inglis Electrix Ltd (1968) 121 C.L.R.
ee also Redler Grain Silos Ltd v BICC Ltd [1982] 1 Lloyd’s Rep. 435 (injunction); and below,
002 (measure of damages). Contrast (where no property passed): Wait v Baker (1848) 2 Exch.
g v Shuter (1875) 1 C.P.D. 47, Laurie & Morewood v Dudin & Sons [1926] 1 K.B. 223; Gale
[1937] 4 All E.R. 645. cf. Joseph v Ralph Wood & Co [1951] W.N. 224; Jarvis v Williams
] 1 WL.R. 71; Northwest Securities v Alexander Breckon [1981] R.T.R. 518. See below,
7-102.
spite the title of the statute, there is no action for wrongful interference as such, but actions for
spass, conversion and damage done to a reversionary interest, as well as for negligence: see
e, Gullifer, Low and McMeel, The Law of Personal Property 2nd edn, Ch.32.
¢ of Goods Act 1979 5.41 (below, para.15-028). In this case, the seller has a lien over the goods
e property has passed; if the property has not passed, the seller has a right of retention. See also
e in transit under Sale of Goods Act 5.44 (below, para.15-061).
he buyer is not insolvent: see below, paras 15-024, 15-037.

v Price (1874) L.R. 9 Ex. 54.
itV Baker (1848) 2 Exch. 1; Re Wair [1927] 1 Ch. 606, 639.
B Commodities Trading DAC v JSC Antipinsky Refinery [2020] EWHC 72 (Comm); [2020] 1
- 1227 at [77), noting at [78] the singular case of specific relief in Sky Perroleum Ltd v V.I.P.
roleum Ltd [1974] 1 WL.R. 576. See below, paras 17-095 et seq.
& Kirkham v Aftenborough [1897] 1 Q.B. 201; London Jewellers v Attenborough [1934] 2
052" 4Dennan.r v Skinner [1948] 2 K.B. 164. Contrast (property in seller): Weiner v Gill [1906]
of Goods Act 1979 5.24; Factors Act 1889 s.8; see below, para.7-055.
> of Goods Act 1979 5.48(2); below, para.15-102.
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See below, para.5-016.
See below, para.5-040.
See below, para.5-059.
See below, para.5-109.
See below, para.5-133. 4
It is possible that the property in goods will pass at the poinf of vavinent under sui generis supply
contracts of the sort considered in PST Energy Shipping LLC v OW Bunker Malta Ltd (The Res
Cogitans) [2016] UKSC 23; [2016] A.C. 1034. Payment might be made at a time when some ordll
of the goods remain the hands of the recipient. It is submitted that, by analogy with sale of goods
contracts, the passing of property rules in the Sale of Goods Act should be applied as a matter of
common law. This is preferable to treating the recipient as having a mere immunity when dealing
with the goods as it would permit the recipient to deal with the goods outside the terms of the bl
ment licence.
10 See Mills (ed), Goode on Proprietary Righis and Insolvency in Sales Transactions, 3rd edn. ]
' PST Energy Shipping LLC v OW Bunker Malta Ltd (The Res Cogitans) [2016] UKSC 23; [2016 :
A.C. 1034 ‘
12 See Mills (ed), Goode on Proprietary Rights and Insolvency in Sales Transactions, 3rd edn, p12-
13 See below, para.6-002. But see below, para.18-469. !
14 e.g. the American Uniform Commercial Code (UCC), the Uniform Law on International Sales’
(ULIS) and the Vienna Convention on Contracts for the International Sale of Goods (CISG) (abo¥
para.1-024). See also Incoterms 2020.
15 See below, paras 19-160 to 19-162, 20-150 to 20-151.
16 See Lawson, (1949) 65 L.Q.R. 352.
17 For failure by the seller to confer a good title, superior to the rights of any third party, see ab0%
para.4-002; for transfer of title by non-owners, see below, Ch.7.
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the entering into the contract, although in that sense the completion of the Purg

ntial stipulation is broken by the seller, the property in specific
deferred.”!"? Bage | 1, where an €836 P 4 R

asses (0 the buyer only if and when he accepts the goods.!??

t0 be noted, however, that Varley v Whipp concerned a sale of goods by
tion: Channell J. appears to have regarded the description as an identifica-

pthe goods contracted to be sold, for he says:

Of course, the parties may agree that the passing of property is conditiona] on il
ment or delivery, or both, and such an agreement may be implied ag Wf‘«lla-
expressed!'®; and it has been said that: kL

man SaYs he will sell the black horse in the last stall in his stable, and the stall is
ira or there is no horse in it, but only a cow, no property could pass. Again, if he says
wﬂi sell a four-year-old horse in the last stall, and there is a horse in the stall, but it is
B four.yearvold, the property would not pass. But if he says he will sell a four-year-
horse, and there is a four-year-old horse in the stall, and he says the horse is sound,
st statement would only be a collateral warranty.”!>*

“... in modern times very little is needed to give rise to the inference that the Propergy
specific goods is to pass only on delivery or payment.”!"? I
Unconditional contract Considerable difficulty attaches to the meaning of
words “unconditional contract” contained in r.1 of 5.18.'2° The more nag, :
interpretation is that “unconditional” means not subject to any condition upgy
fulfilment of which the transfer of property depends.'?! It is submitted thyy thi
interpretation is the correct one.'** An alternative interpretation, however, is thyg 4
words connote a contract which contains no condition unfulfilled by the sejjey &
the sense of an essential stipulation the breach of which may give rise to a rjghil
treat the contract as repudiated.'> In Varley v Whipp,'** an action was broughg
the seller for the price of a particular reaping machine which he had describeg
the buyer as “new the previous year, and only used to cut fifty or sixty acres”. e-‘:.‘
machine was old, and there was thus a breach of the condition implied by .13 o
the Act." The buyer rejected the machine when delivered to him and it was p;
that he was not liable for the price. Channell J. said that .18 r.1 of the Act did p
apply since “this was not an unconditional contract for the sale of specific goods”
although there was no suspensive condition in the contract of sale. This judgmey
might appear to support the alternative interpretation given above and to establigh

la

erefore not unreasonable to suppose that he intended to lay down a different
sition, viz. that where goods are sold by description, and the description
fes the goods,'? no property will pass in any goods other than those which

ond with the description.'® If such is the case, the inapplicability of s.18 .1
not result merely from the fact that the contract contained a condition unfulfilled
seller, Ttwas inapplicable because the goods which the seller delivered in
ded feifilment of the contract were not those identified by the terms of the

ct of sale.

wrional contract Where a contract for the sale of specific goods is made
t to a condition upon the fulfilment of which the transfer of property depends,
property will not pass to the buyer when the contract is made, but only when
ndition is fulfilled.’! Until this time, the contract takes effect as an agree-
2t to sell, and not as a sale of the goods.'3? Notwithstanding the presumption
d in s.18 r.1, the contract may be held to be conditional by virtue of the
on of the parties ascertained in accordance with s.17'3 or as the result of the

ation by the seller of the right of disposal of the goods.!* Circumstances in
a conditional contract for the sale of specific goods will be presumed to have
tended by the parties are further contained in s.18 11.2 and 3 of the Act, which
cussed below.'® If the passing of property is conditional on payment of the
36 it is submitted that property in the goods does not pass by virtue of the seller

11

3

Re Anchor Line (Henderson Bros) Ltd [1937] 1 Ch. 1 at 9.
18 1979 Act s.17; see above, para.5-016.
19 Ward (RV) Lid v Bignall [1967] 1 Q.B. 534 at 545. See also Minister of Suppiyv-cnd Developmenty
Servicemen’s Co-op Joinery Manufacturers’ Ltd (1951) 82 C.L.R. 621 at 635, 640; Dobson v Generl
Accident Fire and Life Assurance Corp Plc [1990] 1 Q.B. 274; Orix Austraiia Corp Ltd v Peter Don-
nelly Automotive Pty Ltd [2007] NSWSC 977; and below, para.16.9-8.
See Gower (1950) 13 M.L.R. 362, 364; Smith (1951) 14 M.L.R. 1/3; Stcljar, (1953) 16 M.L.R. 174 y
Twigg-Flesner, Canavan and MacQueen, Atiyah and Adams’ Scle of Goods, 13th edn, pp.248 ’
Bridge, The Sale of Goods, 4th edn, paras 3.10-3.11. Most of the difficulty has arisen out of th
that, before 1967, a literal application of s.11(1)(c) of the 1893 Act (amended by the Misrepresen
tion Act 1967 s.4(1), which was re-enacted by s.11(4) of the 1979 Act) would take away the buyers;
right to reject for breach of condition once the property in the goods had passed: see below, para.lZ
040. |
121 Sale of Goods Act 1979 5.2(3); above, para.1-025; below, para.5-071.
122 According to Aldous L.J., with whose judgment the other members of the court concurred, in Cla
sic Automobiles of London v Aura Holdings Inc [1997] EWCA Civ 2834: “A condition having
bearing on the transfer of the property could not, in my view, render a contract conditional and (b
obviate the presumption of rule 1”. The conditions in the present case, that the goods (classic cail
be recovered from France in a “somewhat speculative enterprise” and that they be in good cond
- tion, were held to bear directly on the passing of property. i
123 See Taylor v Combined Buyers Ltd [1924] N.Z.L.R. 627; Armaghdown Motors Ltd v Gray Mot
Ltd [1963] N.ZLR. 5 at 8.
124 Varley v Whipp [1900] 1 Q.B. 513. See also Ollett v Jordan [1918] 2 K.B. 41 at 45 (on s.18 .k Ment by a negotiable instrument which is subsequently dishonoured does not ordinarily pass
below, para.5-073. 3 1ty: M’Laren’s Trustee v Argylls Ltd 1915 S.L.T. 241; see below, para.9-030. But a tender of
125 See below, para.11-001. 9 € Price wrongfully refused by the seller would appear to do so: see below, para.18-495; cf. Ciry
1% Varley v Whipp [1900] 1 Q.B. 513 at 517. 0105 (1933) Pty Ltd v Southern Aerial Super Service Pty Ltd (1961) 106 C.L.R, 477 (where
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H
ee Leaf v International Galleries [1950] 2 K.B. 86 at 89-90,

ey v Whipp [1900] 1 Q.B. 513 at 517.
Parsons v Sexton (1874) 4 C.B. 899.
Vigers Bros v Sanderson Bros [1901] 1 Q.B. 608 (below, para.5-086). The difficulty lies in
ﬁcﬂing the concepts of “specific goods™ and a “sale of goods by description” (see Stoljar, (1953)

LR. 174). i

of Goods Act 1979 5.2(3), (5); see above, paras 1-025, 1-026, 1-109. In Nelson v Meiway [2009]
WSC 146, the passing of property in a car to the buyer was conditional upon the seller obtain-
clear and unencumbered title to the trade-in vehicle.
of Goods Act 1979 5.2(5); see above, para.1-026.
ﬂb%ﬁi para.5-016; below, paras 5-026 to 5-029. See also s.5(1), (3) of the 1979 Act: above,
of Goods Act 1979 5.19; see below, para.5-133.
below, paras 5-030, 5-035.
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agent.?** All the circumstances of the contract should be looked at. The egge ’
sale or return is that the person to whom the goods have been delivered hag the 4
for a period to retain them?ss and is given the option during that period either ;. SN
to purchase the goods or to sell or dispose of them to another on his OWN aggq, &
The distinction between the two types of transaction may be relevant ngt only
the passing of property between seller and buyer, but also to the acquisitio '
by third parties?®® and the extent of the seller’s claim against the buyer,267

Fraud by buyer Where the seller has been induced to deliver goods to the by '
on approval or on sale or return by a fraudulent representation by the buyey that
has a customer to whom he can sell the goods, the transaction is voidable but
void.? It was at one time argued that such a situation constituted the formey
fence of larceny by a trick; that the buyer was not in possession of the g0ods

the seller’s consent; and that s.18 1.4 did not therefore apply. But in London, Jewe
lers Ltd v Attenborough,”® the court rejected this argument and held that the o
fence committed was one of obtaining by false pretences and not larceny by
trick.?” There is no doubt that the position remains unaltered as a result of th
ing of the Theft Act 1968.27! If, however, the transaction has been entered ipgg
the result of a false representation which gives rise to an operative mistake
part of the seller as to the buyer’s identity, it will be void ab initio2” and the

Passivg oF Properry Goops DELIVERED ON APPROVAL OR ON SALE OR RETURN

i i d property
ds to a third party, he thereby adopts the transaction and p
dges”” th;gﬁ? Kirkham v Attenborough,*™ a buyer of goods on sale or return
# hlm with a pawnbroker in order to secure an advance. The Court of Ap-
‘ic{h tflat the property in the goods passed to the buyer by this act so that the
he

oker acquired a good title to the goods. Lord Esher MLR. said:
nbT

n ; ast be some act which shows that he fidopts t_he n:e’l.nsactiou; but any act which
: 'on:i;?ent only with his being the purchaser is sufficient.”?%0

K liarity of this situation lies in the fact that a person who is intinded to
e pect o 11 the goods and who pledges them contrary to his “mandate” should
AL buyer.28! But it was said in this case that a pledge constitutes an act
tedﬁs c:ransaction either because “he ought not to have done Fhis unless he
B o ttrzat himself as purchaser, and by doing it he makes himself a puri
S or because “if he pledges [the goods] he no longer has tlje free contro
% em s as to be in a position to return them™ > The same principle applies

284

ke ?Esﬁrgiaﬁelivery of possession of the goods to a third party for a'specml
. nsistent with the terms of the contract is not an act adopting the
b Cozs? :’ﬂso if a buyer on sale or return?* offers to sell the goods, or dei_w—
ctulrr sale or return to another, this will not in itself pass the property to him.

I

Cp

on the

will not apply. 41 the opinion of Fletcher Moulton and Buckley L.JJ. in Genn v Winkel "

Approval or acceptance The first situation stipulated in 1.4 for the passing of
property is when the buyer “signifies his approval or acceptance to the seller or e
any other act adopting the transaction”. There is no real problem concerning g
proval or acceptance,?” but the words “or does any other act adopting the tran:
tion” have occasioned some difficulty. They have been said to be “unforting'e
chosen”,?™ “difficult to construe”s and “not very happy”.?s It is, however, aqy
settled law that, if a buyer who has received goods on sale or returi se(ls2 o

T e it was held that, if A delivers goods on sale or return to B? who
%?ihianl? ?)riatile same terms to C, any act on the part gf C which constitutes
ption of the transaction between himself and B or whlch passes the property
from B will constitute an adoption of the first transaction by B. .
ere goods are delivered to a buyer on trial, there appears to b@ no authoqt){
fher a use of the goods which is more th.an necessary for a fair test or tria
ts to an adoption of the transaction by him. It is, however, submﬂted that fan
ive use of the goods is an act from which the court would be entitled to infer
doption.”*® And where a motor-car was delivered to a buyer on sale or return,
held that the receipt of a vehicle log-book issued to him by the local author-

26
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26
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Re Nevill (1870) L.R. 6 Ch. App. 397 at 405, See also Re Smith (187 10 Ch. D. 566 at 570.
Janesich v Attenborough (1910) 102 L.T. 605. 1
See below, paras 5-047, 7-031. '
Re Nevifl (1870) L.R. 6 Ch. App. 397; Michelin Tyre Co Ltd v Macfarlane (Glasgow) Ltd (191'75
55 8c¢. LR. 35 HL.

Truman v Attenborough (1910) 26 TLR. 601; Whitehorn Bros v Davison [1911] 1 K.B. 463.
London Jewellers Lid v Attenborough [1934] 2 K.B. 206. See also Whitehorn Bros v Davison (1911
1 K.B. 463.

Even if it had been larceny by a trick, the distinction would probably be irrelevant: see below, paras
7-037, 7-074.
Theft Act 1968 s.1 (theft) and s.15 (obtaining property by deception): R. v Lawrence [1972]AC
626. See also Dobson v General Accident Fire and Life Assurance Corp Plc [1990] 1 Q.B. 274.
Hardman v Booth (1863) 1 H. & C. 803: Cundy v Lindsay (1878) 3 App. Cas. 459: Morrisson¥
Robertson 1908 $.C. 332; Lake v Simmons [1927] A.C. 487 at 500; London Jewellers Ltd v Al
tenborough [1934] 2 K.B. 206 at 217, 223; Ingram v Little [1961] 1 Q.B. 31. See also Shogil
Finance Ltd v Hudson [2003] UKHL 62; [2004] 1 A.C. 919; and above, para.3-012. ]
But the definition in the Sale of Goods Act 1979 s.35 is not really appropriate to this situation. Sé¢
below, para.12-046,

Kirkham v Attenborough [1897] 1 Q.B. 201 at 203.

Kirkham v Attenborough [1897] 1 Q.B. 201 at 204.

London Jewellers Ltd v Aftenborough [1934] 2 K.B. 206 at 214.

Re Florence (1879) 10 Ch. D. 591 at 593; Genn v Winkel (1912) 107 L.T. 434.

[244]

s application was an act adopting the transaction.?®

am v Attenborough [1897] 1 Q.B. 201; Weiner v Gill [1906] 2 K.B. 574 at 578.
am v Attenborough [1897] 1 Q.B. 201.
am v Attenborough [1897] 1 Q.B. 201 atZZIgE'v]él PO
don Jewellers Ltd v Attenborough [1934] .B. at 1
ham v Attenborough [1897] 1 Q.B. 201 at 203. See also London Jewellers Ltd v Attenborough
4] 2 K.B. 206 at 215. -
ham v Attenborough [1897] 1 Q.B. 201 at 204. )
don Jewellers Lta!i Attenborough [1934] 2 K.B. 206. See also Blanckensee v Blaiberg (1885)
R. 36 (on approbation). ) : ,
er v Gill [19P(])36:[ 2 K.B. 574 at 578; Genn v Winkel (1912) 107 L.T. 434; Ellis v Steinberg’s
ee [1925] 4 D.L.R. 733. 5t )
et whether this also applies to sales on trial, or even on approval, where it is not intended that
uyer should sell the goods.

v Winkel (1912) 107 L.T, 434.
€8 Okell v Smith (1815) 1 Stark. 107. cf. Elliott v Thomas (1838) 3 M. & W. 170.
Sey Industrial Trust Ltd v Miller [1968] 2 All E.R. 36.
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$.18 1.5.3% The first paragraph of this rule sets out the general requirementg
passing of property in unascertained or future®? goods by appropriation, and

without the assent of the other.> The second paragraph of the rule provideg for
propriation by delivery.*® The third and fourth paragraphs of the rule Provide
appropriation in situations where goods forming part of an identified bulk haye
become ascertained by processes of exhaustion and consolidation, 40

(@) Appropriation with the Assent of the Other Party
Section 18 r.5(1) By s.18 r.5(1):

“Where there is a contract for the sale of unascertained“"! or future02 goods by descr,
tion,** and goods of that description** and in a deliverable state#05 are unconditional] ap.
propriated to the contract, either by the seller with the assent of the buyer or by the buyer
with the assent of the seller, the property in the goods then passes to the buyer; anq

; . the
assent may be express or implied, and may be given either before or after the appPropris.
tion is made.”

This paragraph codifies the common law before the Sale of Goods Act 1893 40s

Meaning of appropriation The word “appropriated” has been said to be “a term
of legal art [which] has a certain definite meaning” 47 It is, however, extremely djf.
ficult to discover the true meaning of appropriation since the word does not gp.
pear to have been used with any consistency in the cases. In Wait v Bake 08 Parke
B. pointed out that appropriation may be understood in different senses:

“It may mean a selection on the part of the vendor, where he has the right to choose the
article which he has to supply in performance of his contract. Or the word may mean, thy
both parties have agreed that a certain article shall be delivered in pursuance of f,e
contract, and yet the property may not pass in either case ... ‘Appropriation’ may gie he

[ 1o

% Section 18 1.5 contains only a presumptive rule which, even if satisfied on its terme. may be impliedly
excluded by the parties: Kulkarni v Manor Credit (Davenham) Ltd [2010] EW C A Civ 69; [2012]2
Lloyd’s Rep. 431 at [29] and [45].

#7 See below, para.5-068.

3% See below, para.5-074.

9 See below, para.5-096.

400 See below, para.5-103.

‘0 See above, para.5-060.

42 See above, para.5-060 n.334; below, para.5-090.

5 See Sale of Goods Act 1979 5.13 of the Act (below, para.11-00 1). A sale by description is not neces-
sarily a sale of unascertained or future goods: see Varley v Whipp [1900] 1 Q.B. 513 (above, para.5-
019), but a sale of unascertained goods appears to be always a sale of goods by description.

44 See below, para.5-085,

5 Defined in 5.61(5) of the Act. See Pritchetr & Gold and Electrical Power Storage Co Ltd v Currie
[1916] 2 Ch. 515; Philip Head & Sons Ltd v Showfronts Ltd [1970] 1 Lloyd’s Rep. 140; Hendy Lei-

nox (Industrial Engines) Ltd v Grahame Puttick Lrd [1984] 1 W.L.R. 485 at 495; above, paras 5-023,
5-031, 5-105; below, para.5-034.

% Rohde v Thwaites (1872) 6 B. & C. 388 at 392; Aldridge v Johnson (1857) 7 E. & B. 885 at 898;
Campbell v Mersey Docks and Harbour Board (1863) 14 C.B. (N.S.) 412 at 414, 415.

407 Re Blyth Shipbuilding and Dry Docks Co [1926] Ch. 494 at 518.

W8 Wair v Baker (1 848) 2 Exch. 1 at 8. See also the different sense in Sale of Goods Act 1979 s.9(1):
above, para.2-049.
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for the

. ¥ . ; e[* ‘l OPG :
provides that appropriation by one party shall not be effective to pass the Propep. Pf e o 1903 o g et s ¢ Mum o e Py

P ﬁrStnder a contract for the sale of unascertained or future goods, it is undoubt-
topass L:;essary that appropriation in the last sense should have occurred. In es-

©?  however, “appropriation is to be understood as an overt act manifesting an
nce, £

fQI-.:

Unascertamnen Goops

.y another sense, viz. where both parties agree upon the speciﬁ(; article in which the
: edl;y is to pass, and nothing remains to be done in order to pass it.

identi ecific goods as those to which the bargain of the parties shall
t,-%-l(i]f [il;l{gesgct of oﬁe party only, and its purpose is to identify the goods to
ply ]éut since its relevance in this context is in relation to the transfer of owner-
- tual agreement of the parties, it will only have effect where, by reason
!’y musubsequent assent of the other party, it is agreed that such aclt shall pass
e oir-t to the buyer. As a minimum prerequisite, the act of appropriation must
p;?)l;: sg far identify the goods that the passing of property thereby becomes
e riation in this sense has to be unconditional and will only be held to have
'AI;L;:c)lpwhere the contract has become irrevocably attached to the goods in
u

estion.#10 This may be illustrated by taking as an example a contract entered into

i i . 100 tons of coal. It will be

ale of @ uantity of unascertained goods, e.g. 100 | : :
Bhets o? one oir other of the parties to appropriate, i.e. identify, the particular
v’d? t}c(: e sold. This duty may be placed upon the buyer, as where the c[?ntract
.v1r1=.s ‘nat he is to separate the goods from bulk and carry them gway._“ Mo;e
ia'ly it will be placed on the seller. The duty to appropriate carries with it the

| wer to select the goods which are to be delivered in fulfilment of the contract.

it is clear that the act of the party appropriating in simp_ly selecting the goo_ds
h he intends to be delivered cannot pass the property in them by appropria-
n!12; something more is required. Either the selection will have subsequently to

pproved by the other party, so that both parties are agreed that those are the

s to be sold, or one party, e.g. the seller, must have been previously authorised

o do an act which passes the property to the buyer by appropriation. In the latter

must be one which irrevocably determines the appropriaﬂng party’s
et,ittal:letgcgpecify the goods, and not one by whilch he.may_ still be at liberty to
elect other goods. It is here that most difficulty arises, since it may not b_e easy in
individual case to decide whether the selection made by thle seller is a mere
ocable manifestation of his intention, or the final determination of a sglecuc_:)n
iclusively binding on him.#'* Property, however, Willl only pass where the 1dent1t3ti
the goods has been finally and irrevocably established by the mutual assent o
joth parties. This is a question of law.44
J'conditiona] appropriation An irrevocable appropriation is one that is
un onditional”, that is to say, the party appropriating must intend that _the property
hal pass by the appropriation, if assented to by the other party. Delth_ﬁI:y by the
eller will, unless the right of disposal is reserved, amount to an unconditional ap-

- Williston, Sales, 5.273(a). See also below, para.18-472,
e below, para.5-080. Je (16507 15008 11
- S€2, e.¢. National Coal Board v Gamble [1 -B. 11
] ‘t‘ﬂrlongedersPieI & Co SAv Charles Twigg & Co Ltd [1957] 1 Lloyd’s Rep. 240 at 255; see below,
~ para.5-030.
. See below, paras 5-078 to 5-081, 5-082.
" Blackburn on Sale, 3rd edn, p.137.
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PASSING OF Properry Unpivipep SHares IN Goobs Formmvg PArT oF A BuLk

: : it hether a speci-
Sale of a specified quantity of unascertained goods The first requiremen; ¢ - +if the extent of the bulk is ufnslll)e[cgieg(, tch:r? ]gtemc \(r)?l?; ccilgruet:itf:xol ;;Ve - “specli]ﬁed
subs.(1) is that there should be “a contract for the sale of a specified quantity R fracti?gn or percentage of that bu
unascertained goods”. The quantity may be specified by number, measurer, =ity L f an undivided
weight, or in any other way, but cannot be wholly indefinite. The question theref()r‘ same difficulty arises in the caset: Oiagf gtlz?lcl{(f\?vrhtil;ﬁ ?:]fio(; identified and
arises whether a contract for the sale of “80 to 100 tonnes™ or “100 tonnes, 5 ' re, specified as a fraction or per;er;l ag, vt bl issonlyidentiiekiiby
cent more or less” at seller’s option is a contract for the sale of a specified quang eed on at the time the contract of s 'esl .
Such contracts are very common in commodity transactions and jt would defeay psequent agreement between the parties.
purpose of the section if they were excluded from its ambit. The seller’s later ¢] } . f them form part of a
ton to crystallise the contract amount wil] then satisfy the specified quang ‘ The second requ1r§m6161t1 li)th?ﬂ‘;?lgg(;{;d;;rtgog:aﬁ; .
requirement. But the problem then is to determine what is the precise share of the Jk.50 “Bulk” is defined in 5.61(1) 0  prct
buyer in the bulk Since, however, that share depends upon the quantity of £00dg E s or collection of goods of the same kind whjch.—(a) is contamcd_m a deﬁgled
paid for and due to the buyer out of the bulk 62 in most cases the margin affordeq T ma:real and (b) is such that any goods in the bulk are interchangeable with any other
to the seller will not affect the determination of the buyer’s share. e f,f;(gqereiﬁ of the same number or quantity.”
The goods must also be unascertained. If a buyer purchases “50 cases of Chage g g L
Palmer 1997 from your Park Street cellar” and there are presently in that cellar moar: I addition to the obvious exﬁamples of a warehouse: ’S;?i]i?i I;:&?]lg;l;nsc]iu ;Tlgéllllicg)e
than 50 cases of that wine, there is a contract for the sale of unascertained goods i3 k. hold or tank, the words “a defined space or a}‘lea Pemivagicy fok g bt
But if at the time of the contract there are only 50 cases, and it is agreed tha thoge aircraft. and even a discrete sta_c}c, heap or pi Es un:ral trading stock % The
cases alone are to be the subject of the contract of sale, the contract is a Conftrag ographical source, e.g. Bordgaux,62 or a company’s ggf bodtid Bogt svithin, Hinit
for the sale of specific goods, since the goods will be “identified and agreed op g P ord  etmained” should be given t_he.larger mf?ammlgt ¥ grobable b
the time a contract of sale is made” 614 Also if a buyer purchases an undivided share, afuc~ than being enclosed or kept within a COHUED(}I- SZt i Vli ity the deAritib.
specified as a fraction (“one-half ) or percentage (“50 per cent”), of a bulk which L‘.ch itself has a defined space or area, e.g. aro _ od calgla 'r;te,rchangeable v
is identified and agreed on at the time the contract of sale is made, then, by virtye & The goods in the bulk must be of the same kind EmI 1 st s o el
of the extended definition of “specific goods” in $.61(1) of the Acts!s the contract % other goods therein of the- same number or quantity. élt(l)-l 3 thJis s i r.;,quire
is one for the sale of specific, and not unascertained, goods.'6 Section 20A does not ds are known as “fungible” goods. It is submitte i Vshether ey ate ofthe
apply. More difficulty, however, surrounds a contract for the sale of an undivide that each unit or particle of the goods must be ldetl:utiaf T e B
share, specified as a fraction or percentage, of a bulk which is not in existeres » ‘same kind and interchangeable depends upon ‘Z g on ch, Thts e baik iiay
the time the contract of sale is made, e.g. “one-half of the cargo to be shipged on contract or by trade practice, they are to be regarded as sub NoEetrtemtan
the Parchim next November” or “50 per cent of the potatoes to be growr op Bbtisist of a quantity of items of varying colours or sizes, ml;r i i{e theit qiffse.
Blackacre”. Since it would appear that a contract for the sale of the eniite bulk ig f; of the parties to regard them as equ_lvafent to one ano P
not a contract for the sale of specific goods,®'7 the contract for a share .t that future ences, and this criterion will then be gauSﬁed. . T T A e
bulk is not a contract for the sale of specific goods. It is a moot poit whether, in " tis immaterial that the entire quantity of goods in the g?ﬂ,(dls dushare of the buyer
such a situation, the specified fraction or percentage is a “specifed quantity” of this will be relevant to detennimng the extent of the un Vlf ttlal el b
unascertained goods for the purposes of subs.(1). If the quantity of goods in the bulk in the bulk), or that the bulk is not in existence at the time o Bl Sl nlle ae
is itself specified (“one-half of the cargo of 800 tonnes to b oh; oped on the Parchim B would also appear to be immaterlal_ thaF the goods COl;ﬂPHSE JiEq Dot b
next November”), or even possibly estimated (“50 pesicent of the potatoes to be ‘_g'onstamly changing, for example, by oil being WIthd_Ia\Zn ?glm gods of'a Sifferest
grown on Blackacre, expected to yield 20 tonnes™), there are strong grounds for say- ﬁé'mg replenished by fresh 0il,525 or th_at they are mgée it
ing that a specified fraction or percentage of that bulk is a “specified quantity” as "';escription, provided that they are easily separable.
the quantity in question can be determined by a simple arithmetical calculation 6's \
——==— O oo Sl eilgeth 35 LT

612 1979 Act 5.20A(1)(b), 3).
o3 See above, para.5-060).
814 See above, para.5-113.

ﬁ: See also below, paras 18-605 et seq.
See also below, paras 18-609 et seq.
' Re Siapyiton Fletcher Ltd [1994] 1 W.LR. 1181.

In d 2 R London Wine Co (Sh Lid [1986] P.( 21; Re Goldcorp Exchange Ltd [1995] 1 A.C.
erted by the Sale o Good, Amendn A 995 € Win (Shippers) Lid [1986] P.C.C. 1 .1; [eG]l. rp )c( ) gel.fi[I tg 1]
See bove para, 5 6 i v Cantonale Vaudoise [2004] 3 S.L.R. (R. 42 H S Ilg,_ a 65 » the
615 Serfs t f S( [‘.) t 1 sZ(d) 4. In RBG Resaurcesplc chque ¢ ' 6t otherniss natis
o n ’ ) 3" court was of the view that a general l:radmg stock could be an ag‘reed ulk if it otherwise satisfied
817 See above, para.l-115.

q‘s the statutory requirements of a bulk.
et i '?'?1:: ?)zcl’lzihlajir Sé:li_dlezlgt-iﬁcd by agreement after the contract date: 5.2.0{\(1)(21) of tl}e IQ’T%ﬁ-ACt.n =
" Quacre whether this is also the case where the entire quantity of oil in the bulk g:d‘ﬁt;lgz;]m(lj g
the tank is then subsequently replenished: see Mercer v Craven Grain Storage L
Belisng HL; Smith, (1995) 111 L.Q.R. 10; and above, para.1-059.
- €-8. 100 sheep from an identified cargo of sheep and goats.

[281]

818 But the sale of a share of an indivisible thin

Swindle v Matakana Estate Lrd [2011] NZHC 1345

appropriation is neither intended nor possible”
132 ER. 47.

[280]
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PAsSING oF PropERTY

p UnNDIVIDED SHARES IN Goobs ForMING ParT oF A BuLk i
z'
= . ; is sati 662 Secondly.
; . . 5 - t requirement in s.24 is satisfied. g
5-111  Sale of a specified quantity of unascertained goods E g a1 property- Ac_cordmgtl‘z,it;le g;SBSSi?) n of the goods sold or of the documents
subs.(1) is that there should be “a contract for the saleg = o, " Jler must contlﬁrﬁl;l%%fether ﬂI]st requirement is satisfied is a question of fact in
unascertained goods”. The quantity may be specifie” o 2 = = ST B 1o the goods. Iler of goods in bulk will continue in pos-
. . L g B ; 0" ase. In some cases, the seller of g ; hird
weight, or in any other way, but cannot be wholly e oz B ting i dividual € ST e et iy e held by a third party
arises whether a contract for the sale of “80 to 1 o 28 é p of the g einan subject to his control or for him or on his behalf % Qr t}:ﬁﬁ;
cent more or less” at seller’s option is a contrag’ gu 5 g :.:‘g% =) y asa Wareht‘iD;‘lfe in possession of a bill of lading or other documerlllt of tltlif;es
Such contracts are S i commo(éj- & & a & ?’n n pg! 'maﬁlgog%ods in the bulk. This latter case is less hkﬁly. Aﬂ:)euzzll‘lg S(; ?féﬁlers
Puirpase:of the section if they were exclu? # 5% = 87 % ?' -vided interest will usually do so at the point Wherethe bill of lading or a
tion to crystallise the contract amoug ER=R ; ; g dlvl_Ve possession to the buyer by transferring eit f?’ Fihe rdole o dociL
coduirement. But the problem thenis 8. & & g=8g & T ttlc. Thirdly, there must be a delivery or SiSter b the e v
buyer in the bulk. Since, howeve i{l_? g = g g od < = _ enfii(:le to the goods by the seller to the later buyer. 9 Erhlél rti%ubu]k rite
: - = a o
paid for and due to the buyer - =1 % g8~ = _93 2 ] ts of be satisfied where (say) 200 tonnes are separate o obe cafishind by tHe
: o o £ 28 24 usly be 5 567 Tt will also probably
to the seller will not affect b | =23 ==y &g = delivered to the later buyer. fivsiit thisasliss
5-112 The goods must also be - % = 89 e ?.? s2 Y > caﬂ)% document of title, e.g. a delivery order, for 200 tonnﬁ(S 668O]{D)Ilut e
sibeacsaind  £5 2 2TE cf ¢ SRS e
re) fmd 5 = o = Qo he L % IVery” O L
than 50 cases of that» S g 3 og0 5, ¢ . bt whether there can be a “de . o
But if at the time ¢* 5.3 Ué; % g E =% € % e mﬁ(])i-eilf cl;lll i if, for example, a person in possession tlc:f ahfeﬁjc:i/seiﬁgi%o
g = y — i L 9 2 a
cases alone arg,’ & » % 28 %h (=X § E B .'l'i the luter buyer, tll;a;;kls to say, Ecllén;’x;efﬁz:guy;’s behalf. It may well
for the sale of = o &/ g 5258 35 & « of (. coods in the bulk are now he 4 Fihe poods
: 8y EFa . o Ik ion, actual or constructive, of any of the g
the time a¢ & 8 = B F B g B & § g 4 ere is no transfer of possession, : A v e e
: - =g B 8 & 2 2o thae v later buyer as they are still unascertained. Howeve S 15 hec
_spt_amﬁeg_ 5o REBT S % 8 5B g 2 Q. e >-ller to the la 3 YO ds” includes an undivided share in goods and it is in
sider %8 5§ g & 2 g8 & < = ed out above that “go : divided share from seller
offBESBEERERT chs quence arguable that there can be delivery of an undivided s P T,
pe s w eb a transfer of constructive possession of that undivided s .
é buyer DY

- auuus CONtext

wusu g00ds, 1. to the original by
to them of the general property in

matter otherwise requires,
least suggests that there can

from difficulty, it is therefore submitted t

BT e e Mt 8 L i e kol s
55 See below, para.7-001.

6 Or the Factors Act 1889 5.8; see below, para.7-055.
7 See below, paras 7-055 to 7-068.
5% See below, para.7-056.

%59 See above, para.1-121 (sales between part owners),
0 See also the amended definition of “delivery” in
“in relation to sections 20A and 20B ..

the buyer’
61 1979 Act $.20A(2).

[288]

———n

transferred to each

ale

hat the “property” whose
sary for a “sale” should include an undivided i

the Sale of Goods Act 5.61 (1), so that it now includ@si
such appropriation of £00ds to the contract as results il
property in the goods being transferred to

>

, the first is that the seller St g
yers.5 This would ordinarily require
the goods.

no sale in this sense because there has been

ers only an undivided share in the bulk and
goods. But 5.61(1) of the Act now provide

It could be argued that thsie has been

of the original buy-
not the general preoerty in any of (he
s that, unless the co
goods” include an undivided sh

be a sale of an undivided share.5* In addition, 5.20A(2)

: between A
being transferred to the buyer.50 Again, ull, leaving the balance of 170 tonnes in the bulk to abate rateably betw
general property in the whole of the bulk

nterest in common as well as the-

i i i transfer must be under a

fourth requirement is that the delivery or er
b etlllltéric‘{]ies:pg?ition c;lf the goods by the seller to the later buyn:,jlji“f‘J ;mc;i ig:i-lél 11[:
b i i i i the sale of an undivided s

i t this requirement is satisfied by - - A8 har
ITS]711“13?fttklnllil/ the latgr buyer must be without notice and in good faith.6’> This
gestion of fact. gy : - i35
t?(s)ﬁoioof the Act may therefore play a significant r;)le u:i dt-atellj'nﬁ(mg%tlg)lgﬁ 5-1

: in a situati the overselling of goods in bulk.
the loss should fall in a situation of 0 asdefnir

ise: le, where a seller sells to A 100 tonnes
1 problems arise: for example, i L
i ds to sell a further onn
sisting of 200 tonnes and then Pprocee i Tl i
ing his full price at the time of sale). lI_ft e overselling

tf ?gfl:nfpplicaﬁoﬁ of .24, does this result in B being entitled to that 30 tonnes

we sausned. Op

ihe transfe

ntext or subject-:
in goods. This at

¥

A similar difficulty relates to the transfer of risk under s.20(1) (risk presumptively follows property):
below, para.6-006.

below, para.7-057.

Fglrnst;:sc tﬂif E}gct:nld%:}l.meanjng given to it in the Factors Act 5.1(4): see Sale of Goods Act s.61(1);
OW, para.7-036.

below, para.7-062.

also 5.61(1) of the 1979 Act and para.1-121, above.

al and Counties Bank Lid v Warriner (1896) 12 TL.R. 216; Ant J urgen‘.; {dd'n[zggg]nffébgfellc;g
ouis Dreyfus & Co [1914] 3 K.B. 40; Mount Lid v Jay and Jay Provisions Lt !
(1) of the 1979 Act and the Factors Act 1889 5.9; below, para.7-077).
Ove, para.1-119; below, para.8-012.
below, para.7-064.
above, para.1-121.
e below, para.7-068.

transfer is neces-

o
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PassinG oF PropErTY Unpiviped SHARES IN Goobs ForMmNG Part oF A BuLk

the undivided share so acquired would be vulnerable to depletion under 5208,
For instance, in the example given in para.5-123 above, if the origing] i (1),
remove from the bulk the whole or part of their contractual entitlement, leaviy
than 200 tonnes in the bulk for the later buyer, could they claim that they
protected against an action in conversion by the later buyer on the groung that :
would be deemed to have consented to the removal under s.20B(1)?%! On One v ot andivided share A buyer who has contracted to buy a specified

they could not do so, since the later buyer would not have become an owner in by :; i ¢ ynascertained goods forming part of an identified bulk, and to whom
mon of the bulk by virtue of s.20A but by virtue of 5.24. On another view, the 18 nti gt in an undivided share in the bulk has been transferred under s.20A, may
e

fect of 5.24 is merely that the sale to the later buyer is treated as having b 0 Il to a sub-purchaser the whole or part of the contract quantity. The
authorised by the original buyers (the then owners of the goods). Section 24 d ge to resef 20A likewise apply to the sub-sale and, if the conditions set out in
not explain why this sale results in the later buyer becoming an owner in ¢q isions Of 5-

i i - hat section are satisfied, property in an undivided share in the_bu]k is
of the bulk, which must come about by virtue of s.20A%2 or at least by a con : 11‘1':; zo the sub-purchaser and the sub-purchaser becomes an owner in com-

tion of s.20A and s.24. There is stronger textual support for the latter viey, bu nsfe : £
ive ri i i o h bulk. The effect of the sub-sale is therefore to pass the whole or part o
can give rise to odd consequences. The consent to delivery in s.20B extendg to ;1;?5 ntorest in the bulk at the time of the sale from the buyer to the sub-

contractual entitlement of the co-owner taking delivery and does not depend on b i ; P
presence or absence of good faith, or of notice of the oversale, on the part of shaser.®* Undivided ;hares ina bulk Cgsrsl thus be traded, or fragmented an
' 4 while the goods still remain in bulk.

co-owner. If this is correct, it therefore follows that a co-owner whose shag .
reduced by a dealing in the goods under s.24, and who is aware of that trange:
tion, could restore the position he lost as a result of the oversale by taking Phy.i'
cal delivery of his contractual share. Yet that same consequence might not folioy
for a co-owner whose share has been eliminated as a result of the oversale, sipe
5.20B(1) concerns deliveries out of the bulk to “any other owner in common of
bulk”, and someone whose share has been eliminated cannot be an owner in ¢g
mon of the bulk at the time of delivery. This would be the case, for example, wherg CA
S agrees to sell 250 tonnes out of a 500 tonne bulk to B1 and B2 successively
before entering into an oversale transaction for that 500 tonnes bulk with B3, Ty ,,i’
dition, by buying the entire bulk, B3 would have acquired from S a good title ta 4, 9
bulk under s.24 and would not be relying upon rights acquired as a s.204 2.
owner. But if B3 had bought less than the entire bulk, say 400 tonnes, the,
would be deemed to have consented to removals from the bulk of B!’ and B2
contractual portions. The language of this provision appears not te.aliow for an
other conclusion. ‘

. destruction or deterioration of the goods in the bulk is transferred to the

nag™’, th the result that such risk would (in a commercial tl_'ansacnon) normally

g only upon the transfer to him of the sole property in the contract goods
]:Il:;_ This matter is discussed in Ch.6 of this work.53

ations outsides.20A: specific goods It has already been noted that a contract
sale of cpecific goods does not fall within s.20A and that a contract fqr the
an uncivided share, specified as a fraction or percentage, of a bulk which is

>0 and agreed on at the time the contract is made is contract for the sale of
gﬁl goods.%¢ The question therefore arises as to what interest (if any) is
Jarred to the buyer of such an undivided share while the gooFls still f_orm part
= bulk. The answer would appear to be, at common law, an interest identical
set out in s.20A(2), namely, property in the undivided share in the bulk
ership in common of the bulk. This proprietary interest will pass whgn th_e

es intend it to pass, which may be before, or at the time, or after the price is
4 The rules set out in subss.(4)—(6) of s.20A are, however, an innovation and
ot in their terms apply. In cases of overselling,®” if a seller purports to se;ll 25
cent of the bulk to five separate buyers, it would seem that a proprietary inter-
sses to the four whose contracts were first in time, but none to the fifth, rather
4 \each buyer suffering an abatement of his share.5*8 Section 20B also does not
y, so that the position is governed by the Torts (Interference with Goods) Act

Other savings Subsection (3) of 5s.20B states: s
: 0(1).%

“(3) Nothing in this section or section 20A above shall—
(a) 1impose an obligation on a buyer of goods ou: o a bulk to compensate any
other buyer of goods out of that bulk for any shortfall in the goods receiva{-

by that other buyer; |

(b) affect any contractual arrangement between buyers of goods out of a bulk far
adjustments between themselves; or ; :

(c) - affect the rights of any buyer under his contract.”

er situations Where one or more of the other conditions set out in subs.(1)
§.20A are not met, for example, where the buyer has not paid the price for any
e goods which are the subject of the contract and which form part of the bulk,5°

3

i ; ¢ below, para.6-006.
Paragraphs (a) and (b) are self-explanatory, but the effect of para.(c) is less certaill. 5 bel%w, para.7-085 (s.25(1) of the 1979 Act).

Clearly ss.20A and 20B do not affect the right of a buyer to claim damages againsi ove, para.1-121.

-
1

the seller for non-delivery should he receive less than the quantity of goods due 0 g‘;ﬂve: Parasslilzlf, 5;135 SRS
i i i - : ditor Ve, paras 5-123 to 5-125 and s.24 of the ct. :
hlm Mol WSOy ,(a!though Siich a Cla.lm woul b? A an Unbeured o8 uifes. ere the seller is in possession of the goods or documents of title, he may be able to pass a
in the event of the seller’s insolvency). What is les; clearl is whether para.(g) require tle to the fifth buyer under the Sale of Goods Act 1979 5.24 (below, para.7-055); above, para.5-
that ss.20A and 20B must be left out of account in deciding when the risk of loss: 3. In such a case, it would seem that the title of the fifth buyer overrides and “eats into” the title
g ! : Y

the other four, so that his proprietary interest will be 25 per cent of the bulk, the remaining 75
t being apportioned between the other four. See also above, paras 5-123 to 5-124.

681 See also Bridge, The Sale of Goods, 4th edn, para.5.143. 1 #00ve, para.5-127.

82 Assuming that the later buyer has pre-paid. € of Goods Act 1979 $.20A(1)(b).

[292] [293]
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PassING oF PROPERTY ResERVATION OF THE RIGHT OF DisposaL

d foil delivered by the claimants to the defendants to the value

to the banker, who holds the bill of lading as pledgee.’s2 The property will , he hel g
atats ; . Nogy, d that d that an amount of £35,000 was held by him in a separate ac-
;%E}ée?jizuyer L e s anoepted (R AL Tk by U paid) ir tendemd 50,000 anthe proceeds of foil supplied and then resold by the defendants

P es,er;u'lll"%e claimants claimed an order for delivery up of the foil so held
e5.

: were entitled to a charge on the money in the account

dec a}rauo'lllhtg atctllzlggled to be entitled to trace the proceeds of the sub-sales
N in )tlhat account. The defendants conceded that they were bailees
ropertﬁ d. but contended that, once they had resold the foil, the relation-
. Sup% 31 ’and the claimants was simply that of debtor and creditor so that
e thz‘fd no right to trace. The Court of Appeal held that, by virtue of the
e f bailor and bailee, and as expressly contemplated in the claimants’
’ oﬁduciary relationship arose and the claimants were entitled to trace
ns&l-’; roceeds of the sub-sales in priority to the general body of the defend-
torsp and in priority to the defendant’s bankers under their debenture. As
g decision, it has become extremely common for selllers to 1psen in
- ﬂgsconditions of sale a Romalpa clause which, as a minimum, st1lpulates
E is to retain ownership of the goods until payment of the price, but

‘may coniail: more extensive provisions.

Romalpa clauses™ Reservation of the right of disposal of the 200ds
increased in importance as the result of the decision of the Court of At
Aluminium Industrie Vaassen BV v Romalpa Aluminium Ltd.”> In thay Case g
claimants, a Dutch company, sold to the defendants, an English COmpue
aluminium foil, some of which was then sold by the defendants to Sub“PLlrch
and the sub-purchasers paid the defendants therefor. The claimants’ standarg g, 4
tions of sale provided (inter alia) that: (i) the ownership of the foil wag t
transferred to the defendants only when they had met all that was OWiI'lg ol
claimants; (ii) until the date of payment the defendants were, if the claimgay '
desired, to store the foil in such a way that it was clearly the property of the clad
ants; (iii) articles manufactured from the foil supplied were to become the Propen
of the claimants as surety for the full payment of the sums owed by the defepg
to the claimants; (iv) until such payment, the defendants were to keep the agg;
for the claimants in their capacity of fiduciary owners and, if required, were tq : : ;
them in such a way that they could be recognised as such; (v) the defendants stence of Romalpa clauses.: in contracts of saLlf:.756 is of S(irlolls gonﬁsrxﬁg
to be entitled to sell the articles to third parties in the ordinary course of busipa £ ynanufacturing and tradu‘lg companies and in part%cthu a‘rJ o ban kah
on condition that, if the claimants so required, the defendants would “hand gyg Stherwise be securefi by a floating charge on the assets o | e ?yer Tg:o n;:: ! rﬁ
to the claimants the claims (concerning the articles, not the foil) they might has @ hied charge’™ on its book debts and other recelvabllles. t 1s1 ;1 30 gisggumed
against those third parties. The defendants’ bankers appointed a receiver under g companies to whom the b_uyer company may ilve soh T R
ers contained in a debenture. On the date of his appointment, the defendants y, vables.’s8 Attacks on the e_ffectweness of Ror_nalpq c ausesh ave eent o
indebted to the claimants for over £122,000. After his appointment, the Teceiy two grounds. The firstis that. the clause gives HS?SSO a charge create by
' ‘ ' er company within the Companies Act 2006 5.859 A7 and so requires to be
ed within 21 days of its creation.” The second is that the particular clause,
or upon its true construction, does not confpr such extended rights as
ned by the seller in reliance on its provisi_ons. SH'ICE Romalpa claus'es may
ny forms, and since the case law on their validity and interpretation has
rogressively complex and refined, this area of the }aw is, in the words of
1.6 “presently a maze if not a minefield”. It will the.refore be_ neces-
consider separately the various provisions that may be inserted in such

Nnd

e seller

Orteric [1920] A.C. 724 at 733; Comptoir Commercial Anversois v Power, Son & Co 119201
868 at 877, 893.
32 Banner v Johnston (1871) L.R. 5 H.L. 157: Re Howe (1871) L.R. 6 Ch. Apo. 2:8; Lutscher,
Comptoir d’Escompte de Paris (1876) 1 Q.B.D. 709; Bristol & West of Englana 3ank v Midi'
Ry [1891] 2 Q.B. 653; The Orteric [1920] A.C. 724: Brandt v Liverpool Bragii ard River Plate Stea
Navigation Co Ltd [1924] 1 K.B. 575. See below, paras 18-482 to 18-433.
3 Mirabita v Imperial Ottoman Bank (1878) 3 Ex. D. 164; The Charloi:e [1908] P.206; The
Adalbert [1917] A.C. 586; Midland Bank Ltd v Eastcheap Dried Fri: Co(1962] 1 Lloyd’s Rep.
7+ See McCormack, Reservation of Title, 2nd edn; Davies, Effective Reiontion of Title (1991); Wh
Retention of Title Clauses: Impact and Implications (1991); Mills‘ed), Goode on Proprietary Rights
and Insolvency in Sales Transactions, 3rd edn, Ch.V; Worthington, Proprietary Interests in Con
mercial Transactions (1996); Palmer and McKendrick (eds), Inferests in Goods, 2nd edn, Ch.28
Cormack); Bridge, The Sale of Goods, 4th edn, paras 3.87 to 3.100. The periodical literature on (his
subject is 50 voluminous that little would be achieved by attempting to list all the articles. On ihe
conflict of laws problems involved, see below, paras 26-136 to 26-148. On reform of the law, se
the Law Commission’s Consultation Paper No.164 (2002); Consultative Report on Comp
Security Interests (Consultation Paper No.176 (2004)); Company Security Interests Developi
Final Scheme (April 2005); Law Commission Final Report on Company Security Interests,
Com. No.296 (2003). Under Art.4 of Directive 2000/35 on combating late payment in commercill
transactions [2000] O.J. L200/35 the UK is required to provide, in conformity with the applicablé
national provisions designated by private international law, that the seller retains title to goods
they are fully paid for if a retention of title clause has been expressly agreed between the buyer
the seller before delivery of the goods. On the meaning of this obscurely worded provisio,
below, para.26-148; Fawcett, Harris and Bridge, International Sale of Goods in the Conflict of La
(2005}, paras 18-203 to 18-210. See also Regulation (EU) of the European Parliament and of i
Council of 20 May 2015 2015/848 on insolvency proceedings (recast), applicable to insolventy
proceedings on or after June 26, 2017 [2015] 0.J. L141/19; below, para.26-145,
35 Aluminium Industrie Vaassen BV v Romalpa Aluminium Ltd [1976] 1 WL.R. 676.
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ult of the decision of the Supreme Court in PST Energy Shipping ;LC v OW‘B_um‘cer Malta
Res Cogitans) [2016] UKSC 23; [2016] A.C. 1034, contracts in w_hlch the .remp]cnt of goods
rty to sell on or use or consume the goods before the property in them is to pass may no
be considered to be sale of goods contracts but rather sui generis supply contracts. The
es applicable to reservation of title clauses, discussed below, remain the same, except where
e stated.
¢ Re Spectrum Plus Ltd [2005] UKHL 41; [2005] 2 A.C. 680.
(E) Weinkellerei-Weineinkauf GmbH & Co v Arbuthnot Factors Lid [1988] 1 W.L.R. 150;
Computer Ltd v Abercorn Group Ltd [1991] B.C.C. 484; below, para.5-163.
y the Companies Act 2006 5.860.

ies Act 2006 8.859A(2), (4).
N Lennox (Industrial Engines) Ltd v Grahame Puttick Ltd [1984] 1 W.L.R. 485 at 493.
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5-152

PassmnG or PropErTY REeSERVATION OF THE RIGHT oF DIsPOSAL
On the other hand, in Hendy Lennox (Industrial Engines) Ltd v Graham, Pind
Ltd 3% diesel engines were sold to the buyer company subject to a retentj, 2

s that if the seller had any interest or share in the chipboard or proceeds
82.

e

. o : On of
clause and were incorporated into diesel generating sets. The process of |

5 i le of the chipboard,
i d, or property representing proceeds of sa
i cmpboarhare r?mslz have been agreed to be granted. It must therefore

. : N interest Or 8 ¢ debts incurred, and to have
tion did not in any way alter or destroy the substance of an engine, and it COUldr en created as security for the patjlflmeni:lgrf iil?;ese];ct STt i
removed from the set, if necessary, within several hours. Staughton J. held g, the buyer company to the se P

: : . ; | S 826 In that case, however, the
proprietary rights of the seller were not affected by the incorporation: the ent. y o require registration as a t‘é)m}’t?lﬂfhghﬁgzr, & bsiberial S o SRR & e
remained engines, albeit connected to other things. These cases move into yare "_- i s goods had been combined wi y

ficult and uncertain®? areas of law relating to the creation of a new

produgp,. T d the same reasoning would not necessarily apply wciler; thf_:y ;ou;d b;
il o ’s goods. But in Re Bon
materials owned by anothert2° or the attachment of one person’s chatte] (g th 1 ' ave been manufactured solely from the seller’s go
another.®”! They appear to establish that, in the absence of an CXPIESS Provisj,

dtoh i ilan to be spun, dyed and woven into

: 1,22 where the seller supplied raw acrilan to be sp A

the contrary,®2 the seller’s property in the goods will be lost and vest in the bun < uj’provismn Ehat the seller. ;vas to hta:erecz(}:;::ral&e ﬂ?:das],:;]::%??lll o

if the identity of the goods is destroyed in the manufacturing process or if they f,the products” was held voi ?%lni it 6 e i el

transformed by manufacture into different goods, but may be retained if the 2o :’ y on the groynd that it create ak e ;go 5, 20 Petadanitelfthorltere
are in their original state and can easily be removed from the finished product, ~Facture and finished carpets 1nhst0§b. etk
other intermediate possibilities exist. The question whether or not goods Wwhich o was supplied to be made into handbags, a p ;

still identifiable, but have to a greater or less extent been worked on by the by

or incorporated in other articles, remain the property of the seller would seem
depend upon what intention is to be imputed to the parties, having regard to g

factors as the nature of the goods, the product, the degree and purpose of Incorpopy
tion, and the manufacturing or other process applied.’> |

Romalpa clauses not infrequently contain a specific provision whereby OWner
ship of products manufactured with the goods agreed to be sold is to vest in fhe
seller or the seller is to acquire ownership of any articles in which such 200ds ar
incorporated. In Borden (UK) Ltd v Scottish Timber Products Ltd,®* the Opinion \b

O

818 Hendy Lennox (Industrial Engines) Ltd v Grahame Puttick Lid [1984] 1 W.L.R. 485: Cong sl
Specialist Plant Services Ltd v Braithwaite Ltd (1987) 3 B.C.C. 119 (materials for repan ),

819 See Clough Mill Ltd v Martin [1985]11 W.L.R. 111 at'124.

820 The principle of specificatio (Bracton, Lib.II, cap.ii and iii; 2 B1.Comm. 405). Tie ownership of
new product normally vests in the maker (if bona fide), subject to his liability in damages to the
owner of the materials converted, See Matthews, (1981) 10 Anglo-American L.R. 121; Whittak
(1984) 100 L.Q.R. 35: Palmer and McKendrick (eds), Interests in Goodls, “nd edn, Ch.10 (Hill and
Bowes-Smith), p-228, Ch.36 (Palmer and Hudson), p.934; and, in Seodand, Stair I, 1, 41; Erski
IL, 1, 16; Bell, Prin. para.1298: International Banking Corp v Ferglisci Shaw & Sons 1910 S.C. 182
Wylie & Lochhead v Mitchell (1870) 8 M. 552; McDonald v Provan of Scotland Street Ltd 1960
S.L.T. 231; ZahnradFabrik Passau GmbH v Terex Ltd 1986 S.L.T. 84; Gretton and Reid, 1985SLT.

329 at 333. cf. Jones v De Marchant (1916) 28 D.L.R. 561; Glencore International AG v Metro Trad-
ing International Inc [2001] 1 Lloyd’s Rep. 283 at 320; and the cases cited in para.5-150 n.810.

821 The principle of accession (2 BL.Comm. 404; 2 Kent's Comm. (10th edn) 300). See Akron Tyre Co
Pty Ltd v Kittson (1951) 82 C.L.R. 477; Rendell v Associated Finance Pty Lid [1957] V.R. 604;
Thomas v Robinson [1977] 1 N.ZLR. 385; McKeown v Cavalier Yachts (1988) 13 N.S.W.L.R. 303
Crossley Vaines on Personal Property, 5th edn, D-430; (1935) Sawer 9 Aust. L.J. 50; Slater, ( 1959)
37 Can. Bar Rev. 597; Guest, (1964) 27 M.LR. 505; Matthews, [1981] Current Legal Problems 159.";
Matthews, [1981] C.L.J. 340: Palmer and McKendrick (eds), Interests in Goods, 2nd edn, Ch.10 (Hill
and Bowes-Smith), p-227, Ch.36 p.931; and, in Scotland, Bell, Prin., paras 1297-1298; Wylie &
Lochhead v Mitchell (1870) 8 M. 552 at 557; Zahnrad Fabrik Passau GmbH v Terex Ltd 1986 SLT
84; Gretton and Reid 1985 S.L.T. 329 at 333;

Such a term will not be implied: Borden (UK) Ltd v Scottish Timber Products Lid [1981] Ch. 252l
42, 44, 46. )
#23 The last four sentences were cited with approval in Saint-Gobain Building Distribution Ltd v HMRC

2 the cases cited in para.5-151 mn.813, 821, above.

roducts Ltd [1981] Ch. 25. See also Kruppstahl v Quitmant
Products Ltd [1982] 1. L R.M. 551 (joint ownership provision).
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sncurred by

e < latiorship of the buyer to the seller shall be fiduciary in respect of ... other goods
-."' [th* (_:;\n(ract goods] are incorporated or used”

Tlawis: a charge over completed and uncompleted handbggs
Lik e\.ws:ltgtl)crlntfhgrfej[fller sup;iied. All of tﬁese cases assume that the apphc?.-
‘f"l‘gagrrianufacmring process to the goods agreed to be sold vested owne}'shlp
‘ 'f)roducts in the buyer company, so that the buyer company was crﬁatlgg_ a
e its property as security for payment of a debt. On the other han 1, in
ove‘lél Ltd v Martin,t?° where yarn was supplied to be manufa_cturejd into
nﬂﬁher Robert Goff L.J.33° nor Oliver L.J .?31 saw any objection in pnncczlqi)le
greement of the parties that property in any new product crer?te i ¥
cture should vest in the seller: the buyer would not co_nfer upon the seller
erest in property defeasible on payment of a 'debt, since, wl-_len the ?fw
came into existence, the property in it would ipso _fa_ctox ;;est in the se .;r.
heless, both they and Donaldson M.R. were of the opinion®* that the specific
on in that case whereby:

ial is i i ial for other goods before ...
. if any of the material is incorporated in or used as material other :
eal-llghe property in the whole of such goods shall be and remain with the seller until
payment has been made”

ive i i f the seller. The provi-
ive rise to a charge on the new product in favour o -
; d not be read literally to produce the result of a windfall to the seller of

orden (UK) Ltd v Scottish Timber Products Ltd [1981] Ch. 25, per Templeman L.J. at 44, 45. See
50 Buckley L.J. at 46, 47. )
ch:rgeyunder 8.95(2)(c) of the 1948 Act (see now the Companies Act 2006 s.859A(1), (6)).
nd Worth Ltd [1980] Ch. 228.
achdart Ltd [1984] Ch. 131.
Mill Lid v Martin [1985] 1 WLR. }ﬂ =
eh Mill j 511 WLR. 111 at 119.
gh ﬁlxi! ﬁitﬁ:ﬁﬁ: [[1199%5]] 1 W.L.R. 111 at 124. See also Bacardi-Martini .Bevemges Aitc: v
Hardy Packaging Ltd [2001] 2 Lloyd’s Rep. 62 at [47]; Glencore International AG K‘I Re 70
g International Inc [2001] 1 Lloyd’s Rep. 284 at [156]-[157]. But see Donaldson y .R. in
Martin at 125; and Borden (UK) Ltd v Scottish Timber Products [1981] Ch. 25 at 46.
8h Mill Ltd v Martin [1985] 1 W.L.R. 111 at 120, 124, 125. See also Modelboard Ltd v Outer
O¥L1d [1993) B.C.L.C. 623; ICI New Zealand v Agnew [1998] 2N.Z.L.R. 129.
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Risk anp FrusTration
Risxk

¢ deliberate injury to the goods or for gross negligence, but not for

no fault of the ¢l
itk E;;?j;n :ﬁhlge in his possession. In an action by the cla 1 inj 1y for 5
returned, should be ety rnzd ﬁlf‘:lllldant pleaded an implied term that ;I}:lam | negligence:
without having been injured. Thee(sfirurll; St?te as that in which it was dehih L oterest The question of the allocation of risk is often of importance ~ 6-012
cause the claimant to lose his right t of Exchequer held that the injurere p g is made on an insurance policy, since the insured must have an insur-
establish no more than that the b Oer,ewm the horse. This case woulq g ; ¢ in the goods at the time of the loss.” It will be sufficient that the goods
respond with their contractual descg { s right to reject goods for failyy e?sk even though he has no property in them.” The topic of insurance is,
'Puon 1s not taken away by the f € lo g Eutsidc the scope of this work and reference should be made to special-

Cleasby B. said: eg on insurance law.

“As a general 3 g i
who isgthe ow:lgiec;fdiinﬁge ffrlom tll]le depreciation of a chatte] ought to fal] ‘ ! i):; {arriage of (zpods o Lhe P
buyer subj - ~vow here the effect of the contract On the per ‘ : :
Itlfi nfk Sil;bjsiithto aright of rescission in a particular event Wh‘:l.’? sittgvgsfcti the pfO_Peny' ‘ dier In those instances where the property in the goods passes to  6-013
Rk b;;ff;sne t}llat the person who is eventually entitled to the rgevestl_nthe v on delivery to 2 carrier,” the risk prima facie passes with the property.”
cident for which nobg d;?: ].ir;smlf gom any depreciation in its valuIZa cl;?;gd]?he_ wever, been previously pointed out that, if the contract is one for the sale
: ault. Here the defendant : Y 4 A i i
is nt is th s, the property will normally not pass to the buyer by delive
revested, and he must therefore bear the loss.”6! © person 1n whom the Pro : ﬂ:;.n ;ﬁf;ognd unt?l ttllpe ;tgods become alyscertfl)inad,”M and ityseen}lis that tl?é
principle pass until that time.” Otherwise, the risk in principle passes

ery L0 car

sill not in .
yery o 12 carrier.
sal 1ules nave nevertheless been developed in relation to overseas sales. The ~ 6-014

\ack v Inglis™ shows that risk in relation to the unascertained part of a
.« may pass under an f.o.b. contract on shipment, even though the goods
i ; tersgl] ascertained. Further, where goods are sold on c.i.f. terms, the property will
r's risk until they are Teturned . $ ass to the buyer only on unconditional delivery of the bill of lading.” But

k is then prima facie transferred on shipment or retrospectively as from ship-
1d the seller is often entitled to tender the shipping documents to the buyer
im the price where the goods have been lost in transit.” These and other

rules? are dealt with later in this work.

6-011 Riskin l_"elation to re

14

o £20ds, f "

of the goods in the intervening period tevests jps -
i . ort v Bott (1874) L.R. 9 Bx. 86 at 90; Howard v Harris (1884) Cab. & EL 253. But contrast New-
H v Bourne and Hollingsworth (1915) 31 TL.R. 209; Summer v Challenor (1926) 70 S.J. 760;
1 and Powell Ltd v Plummer Roddis Ltd (1933) 50 TL.R. 158; Houghland v Low (RR) (Luxury
s) Ltd [1962] 1 Q.B. 694 at 698; Chitty on Contracts, 33rd edn, Vol.IT para.33-036.
derson v Morice (1876) 1 App. Cas. 713; Marine Insurance Act 1906 55.4—8; and generally
y on Contracts, 33rd edn, VoLII paras 42-005 to 42-017. But see also Marine Insurance Act 1906
d above, para.5-012.
e T YSIROn 8 SArsi g. Inglis v Stock (1885) 10 App. Cas. 263; Colonial Insurance Co of New Zealand v Adelaide
0 Headv T ine Insurance Co (1886) 12 App. Cas. 128. In Milos Equipment Lid v Insurance Corp of Ireland
v lattersall (1871) L.R. 7 Ex. 7, per Bramwell B @t 13 . 4 47 B.C.L.R. (2d) 296, a dealer with a right to sell a trade-in vehicle, but who had neither pos-
- (at 13) also considered that the contract could on of nor the property in the vehicle, was held to have an insurable interest in it.

have been rescinded even if
the horse had died wi 3
ers (1888) 20 QBD. 824, without the buyer’s default. See also Chapman v With- above, para.5-096.
ood Ltd v Burgh Castle Brick and Cement Syndicate [1922] 1 K.B. 343 (above, para.5-

Head v Tattersall (1871) L
R.7Ex. 7 at 13, 14.
: gﬁagal;fg‘zem%! (;871) LR 7507 3). ef. Vienna Convention on Contracts for the International Sale of Goods (CISG) Art.67 (above,
; m. Working Paper No.85 (1983 | it |
shrof o g Ea ok EE : 40?, Saﬁars 2.60, 4.76-4.80; Law Com. Report, Sale and Sup- y v Howlett & Sons [1917] 1 K.B. 337 (above, para.5-099).
I.gee Head v Tattersall (1871) L.I,{. 7 E-x.l7 z;t I;l ?EHVC'tOTmemiaI s i i 5413 05,51 i ’
S:é).(i?fs ' VAVl S Bt A o [1989] 1 Loy} v Inglis (1884) 12 Q.B.D. 564; affirmed (1885) 10 App.Cas. 263. See below, paras 18-627,
: SWRycgt; E‘;% ?’gmrv L 7. cf. Vienna Convention on Contracts for the International Sale of Goods (CISG) Art.67(2)
e e s para. 1-024); Incoterms (2020) (f.o.b.), B.3. :
o ?fi‘iﬁ’ i 12-059 to 12-061. ove, para.5-102; below, paras 19-167 to 19-170.
% Heu ;,e I & of Goods Act 1979 5.36; below, para.12-067 . paras 19-120, 15-122 to19-125. See also Jncoterms (2020), (¢.1£), B.3.
S ot o 175136 o w2 ‘ f. contracts (below, paras 21-162 to 21-164); f.a.s. contracts (below, para.21-013); “ex ship”
: Hacts (below, para.21-025); containers (below, para.21-166).
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worlk. 66 i j
1k.% If goods are rightfully rejected, but the seller neglecis h'):;

them,5’ the b h
uyer would appear thereafter to be an inveltnfary b;’i;?ee;‘ tt()) ¥
,% being |

6
62

64

65
) (1902) 3F. 540 at 544, 545; Boyd & Forrest v Glasgon’

66
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Risk anp FrusTrATION

envisaged in s.18 .2 and 3 of the Act,'™ and also to cases where the ge|
reserved the right of disposal of specific goods in accordance with s.19 175
however, submitted that 5.7 does not lay down an absolute rule, but ma

negatived or varied by express agreement, or by the course of dealing between X
parties, or by such usage as binds both parties to the contract.!’ A court May g

be at liberty to find that the contract has not been avoided, that the goodg W
intended to be at the seller’s risk until the property therein was transferreq to il
buyer, and that the seller is liable in damages for failure to deliver the goods

Howell v Coupland It is generally thought that 5.7 of the Act was fOI‘mulated b

reliance on the decision of the Court of Appeal in Howell v Coupland, '™ Where

defendant agreed to sell to the claimant 200 tons of potatoes to be growp O[hg

particular field.!” The crop failed, so that the defendant was able to deliver op) :

tons. It was held that he was relieved of liability to deliver the other 120 tong
reason of impossibility of performance.!s® Sir Mackenzie Chalmers was of
opinion that s.7 applied to specifically described goods, whether in existence gt

time the contract was made or not.'®! But this interpretation does not accord With
the definition of “specific 2oods” in 5.61(1) of the Act.'® It seems better!®? 10 regy

the situation in Howell v Coupland either as an instance of a sale upop
contingency covered by s.5(2) or as a sale subject to a condition implied at co

mon law'®* as preserved by 5.62(2) of the Act. It was not decided in Howejj,

Coupland whether the seller might have refused to deliver the 80 tons which he ;
fact delivered. This will depend on the presumed intention of the parties. ! A copg _
tion may be implied that, in such circumstances, the contract is wholly discharge ,E
Alternatively, a condition may be implied that the buyer shall have the Option ¢

accepting part delivery.'¢ In this type of case, therefore, one or both parties ngy
be relieved, in whole or in part, from further performance of his obligations 'md

]

'™ See above, paras 5-030, 5-035; Rugg v Minert (1809) 11 East 210. But it i< Guastionable whether

would apply to s.18 .4 of the 1979 Act: Edwards v Vaughan (1910) 26 T.L.K. 545.

175 See above, para.5-131.

17

& G

as is (e.g.) .20(1), and it is arguable that s.55(1) in its terms doc= noi «pply to such a provision,
See, e.g. Logan v Le Mesurier (1847) 6 Moo. P.C. 116.
Howell v Coupland (1876) 1 Q.B.D. 258.

1% In JGL Commodities Ltd v Puddell Farms Ltd 2018 SKQB 345, the seller of durum wheat was a
producer but, not being required to supply wheat from its own land, could not claim the protection
of 5.7 when adverse growing conditions restricted the availability of durum wheat of the contracl
quality.

Howell v Coupland (1876) 1 Q.B.D. 258 at 262. See also the decision at first instance (1874) LR
9 Q.B. 462.

Mark (ed), Chalmers’ Sale of Goods Act, 18th edn (1893) p-100. See also PS International Canada
Corp v Palimar Farms Inc 2016 SKQB 232 at [98].

See Treitel, Frustration and Force Majeure, 3rd edn, para.4-052, and above, paras 1-113, 5-022.
Re Wair [1927] 1 Ch. 606 at 630-631; Sainsbury Ltd v Street [1972] 1 WL.R. 834.

1% PS International Canada Corp v Palimar Farms Inc 2016 SKQB 232 at [88]; affirmed 2017 SKCA
78 at [30].

But see Islamic Republic of Iran Shipping Lines v Steamship Mutual Underwriting Associatiol
(Bermuda) Lid [2010] EWHC 2661 (Comm); [2010] 2 C.L.C. 534 at [125] (“the seller will have &
excuse for non-performance of the part of the crop that has failed”).
Sainsbury Ltd v Street [1972] 1 W.L.R. 834. cf. Lovast v Hamilton (1839) 5 M. & W. 639; Lipfoll
Lid v Ford [1917] 2 K.B. 647.
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Sale of Goods Act 1979 5.55(1). However, 5.7 is not prefaced by the viorls “unless otherwise agreed”

FRUSTRATION

qract. But the contract is not avoided by 5.7 of the Act; nor is it otherwise
- n i

® parged automatically by frustration.
il

nces of 5.7 The effect of the operation of s.7 is that the agreement is
S uEOth parties are released from all obligations which have not yet accrqed
oid d e at which the goods perish. Prima facie, however, any obligation which

h rued before this time must be performed,!®” and any obligation which has
cc

4 and been performed remains undisturbed. Nevertheless, if the price, or any
crue

it has already been paid by the buyer, it is recoverable fr()'m' the? seller,
%f :i,there has been a total failure of consideration.'® But no provision is made
ide

7 for apportionment of the loss; nor can the seller retain or recover any sum
T S-

' i i i f discharge in, or for the
L f expenses incurred by him before the time o e in,

ecotfothe Eerformance of the agreement.'® The rights and obligations of the

, '-zsf;re ’jn principle determined as at the time the goods perish.

1, been suggested!* that, if part of the specific goods ggreed to be
I has’blé?g?iz?ivered to tlglf buyer, but the remainder subsequently perishes befo.re
.h is asses to the buyer, the buyer can recover that part of the price due'and pfnd
3 'paﬂ :hutable to the goods not yet received, even though the _conmdera’uon
l;fi patdally failed.'®! This is no doubt so where part of_ the price can be at-
ted t0 a corresponding part of the goods, eg whel_'e there is a unit price for the
ds.#2 But it is argued that the same principle applies even where the payment

& 1ot easily be apportioned, on the ground that the risk in respect of the non-

i i ion has also been

d goods is on the seller when they pepsh. The suggestion
: :ll:at é;vhere part of the goods has been delivered to the buyqr, even though the
ntract of sale is not severable and the price only payable on delivery of the whole

 the goods,'* the buyer cannot claim to retain the goods without paying for the

it retained. Provided that the buyer has an option to retain or return those g_o-:)cls',194
is argued that he should be held liable quantum valebant upon a new implied
ntract which arises from his acceptance of the benefit, and his refusa} to disgorge

he validity of the first suggestion may depend on whether the incidence of

.“ha dler v Webster [1904] 1 K.B. 493 is still good law in this respect.

' .lbr’;sa Spolka Akcyjna v Fairbairn Lawson Combe Barbour Ltd [1943] A.C. 3_2. See .also Ruggv

et (1809) 11 East 210; Logan v Le Mesurier (1847) 6 Moo. P.C. 116; McDill v Hilson (1920)

D.LR. 228.

ee below, para.6-052, on the non-applicability of the Law Reform (Frustrated Contracts) Act 1943.

~Contrast Cantiare San Rocco SA v Clyde Shipbuilding and Engineering Co Ltd [1924] A.C. 226

cots law).

gg-Flesner, Canavan and MacQueen, Atiyah and Adams’ Sale of Gam‘sf 13th edn, p.292. _

the same token, if the price is due but unpaid, the buyer would be relieved from payment in

ect of the goods destroyed. ) g

e (in a different context) Devaux v Connolly (1849) 8 C.B. 640; Biggerstaff v Rowatts_ Wharf Lid

896] 2 Ch. 93; Behrend & Co Ltd v Produce Brokers Ltd [1920] 3 K.B. 530; Ebrahim Dawood

dv Heath Ltd [1961] 2 Lloyd’s Rep. 512; David Securities Pty Ltd v Commonwealth Bank of

tralia (1992) 66 A.L.J.R. 768 at 779. .

uiter v Powell (1795) 6 T.R. 320; Appleby v Myers (1867) L.R. 2 C.P. 651; Whincup v Hughes
871)L.R. 6 C.P. 78; Giedo van der Garde BV v Force India Formula One Team Lid [2010] EWHC

2373 (QB) at [254] et seq. D 5

- Sumpter v Hedges [1898] 1 Q.B. 673; Forman & Co Pty Ltd v The Ship “Liddesdale” [1 ?OO]

C. 190. Quaere whether such an option exists if the buyer has resold the goods: see Twigg-

ner, Canavan and MacQueen, Atiyah and Adams’ Sale of Goods, 13th.e§ln, p..29-3.

8.30(1) of the 1979 Act; and the result in Barrow, Lane and Ballard v Phillip Phillips & Co [1929]

KB, 574 (5 6).

[345]

6-033

6-034



Frustrarion

Risk anp FrRUSTRATION

cognised that it might be assessed in a number of different ways.> At first
[ reRoben Goff J. had, in the circumstances of that case, assessed the just sum
fance is of reimbursing the claimants the expenditure which they had incurred
i bascontract before the frustrating event.¥’ The Court of Appeal refused to
der 1 assessment and stated that it would not be justified in setting aside the
,thrlsethod of assessment merely because it thought there were better ways: the
2 f assessment would have to be shown to be “palpably wrong™.** Although
':.““ ment will depend upon the particular circumstances of each case, the
o aSsesfjopted by Robert Goff J. could be applied to contracts of sale of goods.
i’ bursement basis, the just sum would then be such amount as would fairly
b arelrI;te the seller for the expenditure incurred by him in performance of the
¥ entS This could, in appropriate cases, include development costs and machine
L rracl }:osts, as well as expenses of manufacture. However, any award would have
1d zoﬁmited to the value of the benefit obtained by the buyer by reason of the
. performance.®® The terms of the contract between the parties and the |
- Sstl:mces surrounding the making of it might also be relevant to the assess-
—.umf the just sum, in particular with respect to their intentions regarding the al-
t'on of aicks.? It has further been suggested®! that, in a contract of sale of
SO cince the buyer will only have been prepared to contract for. the goods on
;1: taat he paid no more than the contract price, it Hgght be unjust to compel
" by an award under the Act, to pay more than that price, or a rateable part of

(& respect of the goods he has received.

6-057 Robert Goff J. further took the view that the circumst

t

t}lfe%):len orz ggped ?r by the Houge of Lords and it is arguable’* that, op

i intgpaccoi]or; 0 s.'l (3), tl?e circumstances referred to in (a) ant,i (b

Tnth o e nt, npt n valuing the benefit, but in the assessment of th
ent those circumstances would not go to reduce the value of

an a.ll‘.EI]]a..f
) are to g
C Just Sum,

whi 4k
t(o 11;1[;01?1 ;0;13115 the Ep;fr limit of the award), but be circumstances, inter aﬁ[;ler:ieueﬁt L OO
6-058 Section 1(161; ;Vurigerthe CqL(;rt considers it just to award o the seller, s sross-claims  Claims or cross-claims, or both, may be made by either party under ~ 6-060
under the contract in cogg&‘élrai]§0?§%tl‘:’ehere fany person has assumed obligatigy, D) “, subss.(2) and (3) of s.1 of the Act.?%
conterring of a benefit by any othe- Hac ) E i I

aterest The court may award interest under the Senior Courts Act 1_981 §.35A35
¥ .ﬁny sum adjudged to be payable under the Act from the date on which the cause
f action arose.’>* The cause of action arises on the occurrence of the frustrating

tc thE CEI][I. act upcn a'ny 0 thel FeISUni hEt'hEI a paIty tc the CCntIaCt Or (0L
s I .] 5 1( J
COHItIllay I:[ m aﬂ the C1 Cl.llIlStaIICeS 1t 18 Just to do S0, Ileat fOI the puI pos‘- of S, l

any benefit so conferred as a b i
el s enefit obtained by the person who has assiimed the

! ;to the contract at the other’s expense”; but the Court of Appeal at [1981] 1 W.L.R. 232 at 243, stated:
" “We get no help from the use of words which are not in the statute”.

6 BP Exploration Co (Libya) Ltd v Hunt (No.2) [1981] 1 W.L.R. 232 at 242244 The method of as-
‘sessment was not considered by the House of Lords. ! :

#1 Less the value of the benefits in kind which the claimants had received before that time.

BP Exploration Co (Libya) Ltd v Hunt (No.2) [1981] 1 W.L.R. 232 at 243.

See above, para.6-056. ) ) ) _
0 This appears to have been impliedly accepted by the House of Lords in BP Exploration Co (Libya)

~ Ltd v Hunt (No.2) [1983] 2 A.C. 352, although held to be inapplicable on the facts of the case. See
also the 1943 Act 5.2(3).

5 By Robert Goff J. in BP Exploration Co (Libya) Ltd v Hunt (No.2) [1979] 1 W.L.R. 783 at 805—
806. :

82 BP Exploration Co (Libya) Ltd v Hunt (No.2) [1979] 1 W.L.R. 783 at 807-8. But see the 1943 Act
| 51()a) 5%

Formerly the Supreme Court Act, the title of the Act was modified by the Constitutional Reform A'ct
~ 2005 Sch.11(1) para.1(2). See also Prudential Assurance Co Ltd v Revenue and C_u:m_ms Commis-
~ Sioners [2018] UKSC 39; [2019] A.C. 929 and County Courts Act 1984 s.69; Arbitration Act 1996
_ 8:49; and below, paras 16-007, 16-012. oot :
" BP Exploration Co (Libya) Ltd v Hunt (No.2) [1983] 2 A.C. 352. See Kuwait Airways Corp v Kuwait
~ Insurance Co (No.3) [2000] 1 All E.R. (Comm) 972; Manchikalapati v Zurich lns{ztrance Pch[Z(‘)]_9]
EWCA Civ 2163; 167 Con. L.R. 62 at [221]: “Generally, where there is uncertainty as to liability
and a need to investigate that, that is not a material factor in postponing the running of interest. Where
the uncertainty is as to quantum, once the answer is known and it is established, not only that pay-

[361]

6-059 The “just sum” TR i
e Act gives no indication of the way j i
: ay 1n vhacl, j i
to be assessed™s and In BP Exploration Co (Libya) Ltd v )I;un;(}vzl2jh?ﬁ]: sésgftl I;
O£ ), 0.

5.2(3); below, Ppara.6-065,

341 See €.g. Appl!(.’by v M)’Eh! 1 86; - ¥ F v
' 3 AN [} [0} 4. P, O’Shea
I ( ) LE ( ) : ( ) LR 2 P 51 (ab Ve, pﬂfﬁ6 0 5); arsons Bros Ltd g

342 i 2
cf. Glanville Williams, Law Reform (Frustrateq Contracts) Acy

343 1 i i
Assuming no obligation to insure: the 1943 Act 5.1(5); below, para.6-063

3 Trejte] Frustration and F 1
" orce Majeure, 3rd ed -
Ltd v Hunt (No.2) [1981] 1 W.LR. 232 at 232-%3%21?; 3 o g v g

345 :
In BP Exp!omnon_ Co (Libya) Ltd v Hunt (No.2) at [1979] 1 w,
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SALE UnpER A VomasLE TITLE

or other circumstances, he could discharge the burden of proof.!s' The sa
principles apply where the true owner signs documents in blank, entrusting th:;e'
to the seller to be completed in accordance with an agreement between then 15,
the seller, in breach of the agreement, completes the blanks and is thereby €Nab]q,
to represent that he is the owner of the goods to the buyer who purchases ther, i:;:
reliance on that representation, the true owner will be bound, unless the trapg, . ¥ s voi

tion contemplated by the agreement was essentially different in substance or iy, 121& \hen the seller of goods has a voidable title to them, but his title has not been avoided

i i ided he buys them
i : f the sale, the buyer acquires a good title to the goods, provide
and he proves that he exercised reasonable care, !5 ﬂ]eond[?:j fh 60 without tiotice of the seller’s defert of titlo™
in 20

made after that date.'s®
{

4. SaLeE UNDER A VoipaBLE TITLE

with a voidable title By 5.23 of the Sale of Goods Act 1979:

Estoppel by judgment Estoppel by judgment, or estoppel per rem judicatam, ;
a rule of evidence'™* whereby a party is debarred from relitigating a cause of ac. he P
tion which has been conclusively determined by a judgment of a court of Compefey,
jurisdiction in previous proceedings between the same parties or their privies, o ,.
issue raised in such proceedings which it was necessary to determine for the
purposes of those proceedings.'s> So far as title to goods is concerned, where owng,_
ship of the goods has thus been determined in legal proceedings, the estoppe] will
operate for, or against, the parties to those proceedings and also their privies, that
is to say, persons who claim title through or under a party. However, a person clajm.
ing title is “privy” to the interests of those throu gh whom he claims that title for the
purposes of the operation of the doctrine of estoppel per rem judicatam only if the
title he claims was acquired after the date of the Jjudgment, 56 If the title claimed Was
acquired before the date of the judgment, he will not be estopped. 57

aradigm case of the operation of this section is where A, the true owner of the
'¢ induced by the fraud of B (the seller) to sell goods to B which B thf:n
iy o C, an innocent buyer. A fraudulent representation made by B may arise
” EG c(;nduct, as where B, paying by cheque, impliedly represents that there
fugdz in the drawee bank or an available overdraft facility for the cheque to be
—ired. 180 The effect of the fraud is not absolutely to avoid the contract of sale
"F. A and B, but to render it voidable at the option of -A..Proper_ty in the goods
s to B, 2ithough B’s title is subject to A’s right to avoid it. Provided that A has
 effectivaly exercised this right at the time of the sale (?f the gpods by B to C,
0 C will acquire an indefeasible title to the goods notwithstanding the fact that
4 ouiy a voidable title to them.'®! . .
-ion 23 does not apply to sui generis supply contracts of the sort con}iidercd
T Energy Shipping LLC v OW Bunker Malta Ltd ( The Res Cogitans),'®> but a
f the common law should apply to the same effect in such cases whelze Phe sup-
s reservation of title has been lifted, as might occur where thej recipient has
g for the goods before they are consumed. A receiver consuming the goods
¢ payment will never acquire the property in th‘_:m and so would seem not to
e the immunity from suit in the tort of conversion available to those acquir-
“good title” under one of the exceptions to the nemo dat rul_eJ63 It should be
case, nevertheless, that the original seller could not have at the time of consump-
) ‘ pﬂor to the avoidance of the contract, the right to immediate possession needed
ound an action for the conversion of the goods by consumption.!s

3. SaLe v MaArkeT OvErT

Market overt The Sale of Goods Act 1979 §.22(1) formerly provided:

“Where goods are sold in market overt, according to the usage of the market, ti.e buyer
acquires a good title to the goods, provided he buys them in good faith and without Liotice
of any defect or want of title on the part of the seller.” Q

This ancient rule applied to sales from shops in the City of Londoti4nd, outside the
City of London, to sales from any open, public and legally constituted market,
including fairs. It did not apply in Scotland or in Wales, i to ships, or to goods
belonging to the Crown. The rule was hi ghly technical in its wpplication and replete
with artificiality.'s® It was abolished by the Sale of Ge)ds (Amendment) Act 1994,
which came into force on January 3, 1995, and applies to any contract for sale of

="':'r able title The transaction between the true owner and the §e]ler must be such
to transfer to the seller a voidable title to the goods sold. It is therefore neces-

The market overt rule survives in Hong Kong: Sale of Goods Ordinance Cap 26), 5.24 (“a shop or
‘market in Hong Kong™). It also survives in Ireland: Sale of Goods Act 1893.‘ 8.22(1).
' Property Alliance Group Ltd v Royal Bank of Scotland Plc [2018] EWCA Civ 355; [2018] 1 W.L.R.
9 at [126].
m'ighr'.f[Lavles (1801) 4 Esq. 82; Load v Green (1846) 15 M. & W. 216 at 219; White v Garden
(1851) 10 C.B. 919; Powell v Hoyland (1851) 6 Ex. Ch. 67 at 72; Stevenson v Newnham (1853) 13
. 285 at 302; Pease v Gloahec (1866) LR. 1 P.C. 219; Cundy v Lindsay (1878) 3 App. Cz.as.'459
63-464, 466; King's Norton Metal Co v Edridge, Merrett & Co (1897) 14 T.L.R. 98; Phillips v
oks Ltd [1919] 2 K.B. 243; Nanka Bruce v Commonwealth Trust [1926] A.C. 77; Terry v
couver Motors U-Drive Ltd [1942] 4 D.L.R. 399; Dennant v Skinner and Collom [1948] .2 K.B.
s Robin and Rambler Coaches Ltd v Turner [1947] 2 Al E.R. 284; Hendrickson v Mid-City Mo-
8 Lid [1951] 3 D.L.R. 276; Macleod v Kerr 1965 S.C. 253; Lewis v Averay [1972] 1 Q.B. 198;
g v Dalgleish (DS) & Son (Hawick) 1994 S.C.L.R. 696 (Sh. CL.).
Energy Shipping LLC v OW Bunker Malta Ltd (The Res Cogitans) [2016] UKSC 23; [2016]
. 1034,

15

Saunders v Anglia Building Society [1971] A.C. 1004 at 1025. See also Mercantile Credit Co Ltd v
Hamblin [1965] 2 Q.B. 242,

United Dominions Trust Lid v Western [1976] Q.B. 513 (disapproving Campbell Discount Ltd v Gall
[1961] 1 Q.B. 431). See also British Railway Traffic and Electric Co Ltd v Roper (1939) 162 L.T.
217; General and Finance Facilities Ltd v Hughes (1966) 110 S.J. 147. cf. Unity Finance Ltd v Han-
mond (1965) 109 S.J. 70.

153 Mercantile Credit Co Lid v Hamblin [1965] 2 Q.B. 242.

'3 Vervaeke v Smith [1983] 1 A.C. 145; Republic of India v India Steamship Co Ltd [1993] A.C. 410
at 422, :

155 Chitty on Contracts, 33rd edn, Vol.I para.25-011; Halsbury, Laws of England, 5th edn, Vol.I2A
para.1591.

"% Doe d. Foster v Earl of Derby (1834) 1 A. & E. 783 at 790; Hodson v Walker (1872) LR. 7 Ex. 55

157 Powell v Wiltshire [2004] EWCA Civ 534; [2005] Q.B. 117.

158 See the 4th edn of this book, paras 7-016 to 7-022.

[380]

152

b4

D0Ve, para.7-002.
Bridge, Gullifer, Low and McMeel, The Law of Personal Property, 2nd edn, paras 32-019, 32-035.
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TRANSFER OF TITLE BY NoN-OWNERS

and without notice of the original hire-purchase agreement or conditi
agreement) will, as well as the former disposition, have effect as men
5.27(3). Suppose, therefore, that a motor vehicle owned by A is let und

purchase agreement to B. B wrongfully sells the vehicle to a finance com

which lets it under a hire-purchase agreement to C. Provided that C was, at theva;
of the letting, the first private purchaser of the vehicle in good faith and Withe

notice of the original hire-purchase agreenient, the letting under his hire-
agreement is a valid letting; and if, in pursuance of this agreement, th,

though at the time the property is transferred he has been informed of the oy
hire-purchase agreement and so has notice thereof.

Anomalies Certain anomalies are created by this structure of protection,

O_Da.l-s a2
thned
er a hy,

Out.
purchas@
€ fingpe,

company transfers the property in the vehicle to C, he acquires a good title 63;';'

Sing)

T ~ EEMENT
WEHICLES SUBJECT TO A Hire-PURCHASE OR CONDITIONAL: SALE AGREEME
R =

MoTO
s deemed to be vested in D immediately before the sale of the vehicle

&8 as 1

A Stan, i.e. none.

| faith and notice The expression “in gOOdgait.h” i ngtfcigg? ?;j}:gntk;leelfgi
god 3t bly a purchaser is deemed to be 1n goo

et, bVt %Eiltllﬁ? hg acgs negligently or not.®® Section 29(3) of the Act further
6SdY’ :

: eg that:
- i i i f a hire-
E tor vehicle without notice o
n | be taken to be a purchaser of a mo ( ! ® ¢
4 i perSOﬂ::;lllant or conditional sale agreement if, at the time of the disposition made
hase agr

. i icle i bject of any such
P him, he has no actual notice that the vehicle is or was the subj
to hinmd, e

‘! sreement.

therefore insufficient. Despite the use of the words “a” and

It win ) ctive not'lCle 18 eal in Barker v Bell** that
be noted that, under 5.27(2), a good title is conferred upon any private purch:srer ) -""' 5.29(3), it has been t;etlﬁi E»)élgfaliogdorfl (ip(;} any, hire-purchase agree-
(provided he is in good faith and without notice) to whom the debtor has himself. -}“; e must be_ a'ctual notice of the il thf; i L e SN R and
disposed of the vehicle. But under $.27(3) and (4) only the first private Purchage; - ent or conditional sale agrzerl?:n 'inion T ¥ hot obace
after the disposition by the debtor to a trade or finance purchaser is protected, apg zenton Atkinson L.J. expressed the op

then only if he is in good faith and without notice. Thus, for example, if 3 debtoy
under a hire-purchase agreement himself wrongfully lets the vehicle on higg,
purchase to A, but subsequently repossesses it and sells it to B, B will acquire .
good title. Yet if he sells the vehicle to a finance company which lets the vehicj
on hire-purchase to A, but subsequently repossesses it and sells it to B, B wil] oy
acquire a good title as he is not the first private purchaser. Further, the Protectigy
afforded in the circumstances mentioned in 5.27(4) (notice acquired of the origing]
agreement between the time of letting and the time the property is transferred ¢, -

let to the debtor by a trade or fipag,. "

him) will only apply where the vehicle is
purchaser, and not where the vehicle is let to him by the original debtor.

A problem also arises in the following situation: a motor vehicle owned by Ais
let under a hire-purchase agreement to B, who wrongfully sells it to C, o irade or
D (a private purchaser).utider a hire-
purchase agreement. Before the property is transferred to him in pursuance of this
second agreement, D wrongfully sells the vehicle to a private parchaser, E. Assum-
ing that D was at the time of the letting to him in good faith-ena without notice of
the original hire-purchase agreement, and that E is likewis< insocent, will E acquire

Qunot acquire a good title
merely by virtue of 5.27(3), since he is not the first private purchaser. However, the

finance purchaser. C lets the vehicle to

a good title? It is submitted that he will not do 50.557 Ha

letting (disposition) to D has, under s.27(3), effect:

... as if the title of the creditor ... to the vehicle has been vested in the debtor ... im-

mediately before he disposed of it to the original purchaser.”

It could therefore be argued that the title of the trade or finance purchaser, C, was
notionally “fed”, so that E could rely upon 5.27(2) and acquire that title. But it i
submitted that the title of C is only notionally “fed” for the purpose of establish-
ing the validity of the letting to D. C, in fact, has no title; he was the “creditor” in
relation to the second hire-purchase agreement; and E can only acquire such title

87 cf. Goode, Hire-Purchase Law and Practice, 2nd edn, p.627. But see above, para.7-0935.

[424]

- or conditional-sale agreement which had been suppos'cdly Igaid}.l pi;f—.
b e if t u’rchaser is informed that the vehicle has been thq subg;:c:l 0 ail ognt
ush i Afgfeement but (untruthfully) that the debtor l’ﬁls petllljdlﬂ ﬂ;[e ;urchaser
e : ired a title to the vehicle,

i t and so acquire _
>« ar,ding under the agreemen : : i L o
& still be protected. The burdeﬁr:lof proving good faith and al
to rest upon the purchaser.

e-purchas

O

tions Once it is proved in any proceedings (whether civil.or crmnﬁ:l;g
“mlt) la motor vehicle: (i) that the vehicle was bailed under a hfre—gu{c i,
E (: or was agreed to be sold under a conditional sale agreement; an (ul)laser
:;35142, (whether a party to the proceedings or not) becameha pnvatce; ﬁg{fional-
icle i i i t notice of the hire-purchase or ona
vehicle in good faith and withou i i o
i ttable presumptions
“relevant agreement”), certain rebu
e 1 the protection conferred by Pt III of the
our of a claimant who seeks to rely on the p e e
i ble him to overcome the
Act.8 These presumptions may enabple h e
i i If and the debtor, or the
i ise chain of dealings between himse f
Illlgflilrlzcgarﬁes to those transactions; but they do not apply where all the transac
fully known. 5 ; -
sa: eit is gresumed that the disposition to the private (flg(:hii?r mentioned above
) 5 de by the debtor. _
s “the relevant purchaser’”) was may ;
S e‘:([)ln?ﬂy if it is proved that the disposition was not made by the debtor, then i

29(5); below, para.7-107. ) : k
g:: gfulsgc?? é::hsaigg jxct 1882 5.90; Sale of Goods Act 1979 5.61(3); D%défzvc ﬁ’gssf‘gm[ i%%%]
Finance [1992] C.C.LR. 92 CA; GE Capital Bank Lid v Rushton [2005] B ’
I W.LR. 899; and above, para.7-046.

“Barkerv Bell [1971] | W.L.R. 983. _ _ 28, 3bove:
1 :cilrizeeCrEzdi: CL Ltd v Waugh (1978) 32 (2) Hire Trading 16. But see the 19¢134i ;:f; § iBatz;l eohas
® Such a purchaser must be one in the “chain” between the debtor and the persct:lﬂ clzjmangt‘ Worcester
litle under Pt 11 of the 1964 Act, and not a purchaser from or subsequent 7'K2) tce c o (Utt‘oxeter).
~ Works Finance Ltd v Ocean Banking Corp Ltd unreported March 29, 1972, Cty.

1964 Act5.28(1).

' Soneco Lid v Barcross Finance Lid [1978] RTR. 444.
® 1964 Act 5.28(2). See Ford Motor Credit Co Ltd v Harmack [1972] CL.Y. 1649 CA.

[425]
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DEeLivERY

on credit but the term of credit has expired, or where the buyer becomes insolye,.

The seller may retain possession of the goods indefinitely pending Paymen og
[lg

price.0

Expenses of delivery Unless otherwise agreed, the expenses of and incide
putting the goods into a deliverable state?' are required by 5.29(6) of the A¢
borne by the seller. But the Act does not set out any
delivery itself. At common law, however, the rule is that the eXpenses of , .
incidental to making delivery fall on the seller; those of preparing to recejyg

receiving, delivery on the buyer. This rule may be varied by agreement betw;e‘
the parties, and special rules have been elaborated where the sale is on ¢if gy
f.0.b.,* “ex ship”3 or other similar terms.*’ K

tt()

i
)

Breach by seller
delivery will not necessarily amount to a repudiation by him of the contract of salex
But it will do so if the breach is a breach of condition.® The seller will also be he[&
to have repudiated the contract® if: (i) he makes it plain to the buyer by Words gp
conduct that he is unable or unwilling to carry out such an obligation; or (ij) he is
in fact finally and completely disabled from performing the obligation; or (iii) ho
fails to perform the obligation, provided that, in each case, the resulting or actyg
breach would or does amount to a fundamental breach of the contract.! Accept.,
ance by the buyer of the repudiation brings to an end all primary obligations of the
parties which have not yet fallen due for performance, but does not prejudice the
buyer’s right to claim damages for non-delivery.? Acceptance may be by words or
conduct, provided that it clearly and unequivocally conveys to the seller that the

buyer is treating the contract as at an end.# The buyer may alternatively elect to Ty

2

=]

Sale of Goods Act 1979 s.41 (below, para.15-024). g

* Lomas v JFB Firth Rixson Inc [2012] EWCA Civ 419; [2012] 2 Lloyd’s Rep. 548 ai [24]-[35].

3 Defined in 5.61(5) of the 1979 Act as being “in such a state that the buyer would nnder the contract
be bound to take delivery of them™: see above, para.5-023. }

A similar common law provision should apply to sui generis supply contracts of the sort considered

in PST Energy 7 Shipping LLC v OW Bunker Malta Ltd (The Res Cogita:'s) [2016] UKSC 23; [2016]

A.C. 1034.

3 cf. Neill v Whitworth (1865) 18 C.B.(N.S.) 435; affirmed (1866) Tk 'C.P. 684 (“to be taken from
the quay™); Playford v Mercer (1870) 22 L.T. 41 (“from the deck”), Acmé Wood Flooring Co Ltdy
Sutherland Innes & Co Ltd (1904) 9 Com. Cas. 170 (“c.L.L. to buyer’s wharf”); Re Shell Transport
and Trading Co and Consolidated Petroleum Co (1904) 20 TL.R. 517 (cost of preparing place of
delivery); White v Williams [1912] A.C. 814 (“cost of stevedoring”); Jager v Tolme and Runge [1916]
1 K.B. 939 (“free of customs formalities™); Fisher, Reeves & Co v Armour & Co [1920] 3 K.B.614
(“ex store, Rotterdam™); Gregor Fisken Ltd v Carl [2020] EWHC 1385 (Comm) at [153].

3 See below, paras 19-016 to 19-017, 19-019,

3 See below, paras 20-013, 20-030 to 20-031.

% See below, para.21-018.

3 See “ex works”, below, para.21-003.

In particular, in the case of instalment deliveries, by 5.31(2) of the 1979 Act: see below, para.8-065.

See, e.g. below, para.8-025 (time of delivery), para.8-042 (insufficient delivery), para.8-043 (exces-

sive delivery). But, in the case of instalment deliveries, a breach in relation to an instalment will not

necessarily amount to a repudiation: the 1979 Act 5.31(2), below, para.8-065.

See Chitty on Contracts, 33rd edn, Vol.I Ch.24; and below, paras 8-025, 8-066, 8-068.

4 Afevos Shipping Co SA v Pagnan (R) & Fratelli [1984] 1 W.L.R. 195 at 203.

4 Photo Production Ltd v Securicor Transport Ltd [1980] A.C. 827 at 849; Gill & Duffus SA v Berger
& Co Inc [1984] A.C. 382 at 390. For the measure of damages, see below, para.17-001.

3 Vitol SA v Norelf Ltd [1996] A.C. 800.
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rule as to the eXPengeg ¢

A breach by the seller of an obligation on his part relating i

MerHops oF DELIVERY

t as still continuing. In such a case, the contract is kept alive for the
Cboth parties, and the seller may normally** takcla advantage of la[g
ircumstances which would justify him in declining to complete it.

k. .Con'ﬂ'a
".,I O_f
’. ervf:ﬂlng C

2. MEetHODS OF DELIVERY

cted Delivery of the goods to the buyer may be made by a
‘;§2¥h§g: as agreed by tﬁe parties. It may be agreeq that the goods Shaﬂ
t to the buyer himself, but to a third party nominated by the buyerl.]

may instead take place when the seller sends tl?e goods to ‘Fhe buy4e7r or the
veryllects the goods from the seller’s place of business or residence.*’ In tl_le
puyer a 48 the seller’s duty to deliver is performed by making thf? goods gvaﬂ_-
- ek in a deliverable state at the place*® and time* designated in the

e buyer ;
'lir tOC tﬂ-:)ef sali! 5o as to enable the buyer to obtain custody of or control over the
confra

o deli
ety of
de]jvered. nol

bolic delivery Delivery may be effected by handing to the buyer tl_le key ?f
) house <r other place where the goods are stored,_prowded tpat a hcgnce 0
P d taire.the goods can be implied therefrom.> Delivery of a bill of ladmg_he_ls
‘rann j:id to be a symbolic or constructive delivery of the goods.” But it is
-? otbt‘:fl v\;hether a token delivery such as, for example, mig_ht support a donatio
’.,,;ft;l.«ausa or a gift inter vivos* could be considered a delivery for the purpose

o)

tions referred to in para.9-019, below. -
P Se: g;vf;ec;?lg;li) SE. &B. 714: (1856) 6 E. & B. 953; Johnstone v Milling (1886) 16 Q.B.D.
: igqt 470 Fercomeial SARL v Mediterranean Shipping Co SA [1989] A.C. 788; Segap é}amges
 Lid v Gulf '011’ (Great Britain) Ltd, The Times October 24, 198_8 CA. See below, pa.ra_g-(li)lK.B .
i ..':Bull v Sibbs (1799) 8 T.R. 327 at 328; Ruben (E & S) Ltd v Faire Bros & Co Lid [1949] 1 K.B. :
. Four Point Garage Lid v Carter [1985] 3 AILER. 12.
q £ Goods Act 1979 5.29(1).
L %11: ?s the presumptive rule: Sale of Goods Act 1979 5.29(2); and below, para.8-019.
" See below, para.8-018.

0 , para.8-025. g ‘
'-iizi:;iei(gsaiaij(ISIQ) 2 B. & Ald. 753 at 755; Wood v Tassell (1844) 6 Q.B.234; Wilkinson v Lloyd

j s 3 . r
vt B. 27 at 44. See also European Grain & Shipping Ltd v David Geddes (Proteins) _Lt
il Hg‘;% Z Eloyd’s Rep. 591 (“available for delivery”). Where a.seller under a wprk anéi.1 n:zt;;ﬁs_

'~ contract is to install goods on the buyer’s pren;jsis, d.el}verg [?]lg;l;; Ir;zt[(z);clxir] g&;{ tco 90e5 i
i ds: Wincanton Group Ltd v Garbe Logistics ;
2 ;?I?soj glingt??'iw) 3 T.R. 464 at 468; Chaplin v Rogers (1800) 1 East 192 at 195':R Elmore( {JSSTrg;:T
(1809) 1 Taunt, 458 at 460; Gough v Everard (1864) 2 H. & C. 1 at 10; Ancona v o_ge;s sl
" Ex.D. 285 at 290: Hilton v Tucker (1888) 39 Ch. D. 669 at 676; Lloyds Bank Ltd v Svgzii ;nl h:on
(1913) 108 L.T. 143 at 146; Dublin City Distillery Ltd v Doherty [1914] AC 823 at ‘b’[ r{gms) 3.
v McArthur and Hutchinsons (1919) Ltd [1921] 2 K.B. 807 at 816. cf. Milgate v Keb 660(70
M. & G. 100. See also Pollock and Wright, Possession in the _Comnr_lon Law (1888), pp- t; Z N
o See below, para.18-161. For the purpose of a contract of carriage, it has been held thatt ﬁ e pr(Z.\; i
sion of a pin code to afford access to goods is not a de]xvery_ of the goods,. where ef pardlto
' contemplate that a later document, such as a bill of lading or delivery ordelr, will be tzr(;]a??s eFiTV?/ e
the cargo receiver: MSC Mediterranean Shipping Co SA v Glencore International AG [ []d iy
I Civ 365; [2017] 2 Lloyd’s Rep. 186 at [31] (“Delivery usually means actual delivery, not deliy frﬁ
of a means of access ...”). If however no such later document is contemplated, the p_rowsl;on 12 I
~ pin code should suffice notwithstanding the carrier’s ability to frustrate the cargo receiver by alte
ing the pin :at [41].
Sege Bri}glge,c ?}c{::llifex!, L]ow and McMeel, The Law of Personal Property, 2nd edn, paras 17-010 et
seq.
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8-021

8-022

8-023

8-024

DeLivery

Tender of do
cuments The place of tender of documents in Overseag
tran
Sap.

tions is considered later in this worlk, 13!

Licence to enter and rm
remove goods If the t
L erms of the
at the goodsl sold or to be sold are to be taken away fromct?ll;t{:;zl(isale O
Premjg,
S

. “l .

within th i ¢
it ai ;Ji\:fn gf Property (Miscellaneous Provisions) Act 1989 §.2. 135 ']and?‘
ve goods, whether express or implied, is inevocabie ‘by 3; hcenoé

© sellg,

2

at any rate if the pro i
property in the goods has passed to the buyer.!3 But, as 4 no N

rule, i i indi
such a licence will not be binding on third parties, e.g. upon purchas
s © 8. €IS op

ing authority to receive them. 3¢ Th ity i
i . e authority in question is i
reze%‘?i?lds ﬂit the address where the goods are de(}ivered. Fuilhigrtr]:(?;l tyt}tlo ;
il gfr e g(i]ods may be unl:cnown to the buyer and have no actuaflz’ i
y Irom the buyer to receive the goods, yet be someone whom th. e
cp

ing f i i
g for the goods and making off with them therefore falls on the buyer. 140

DeliVEI y at wrong place Wh he se or tend very
¢ - p] rt[ c::re the seller delivers T ers deli iy TN .
ood a place othe han that stlpulated, a questi(m is whetl 1er ﬂ 1€ el ['lEdiESOf;he
ot fe

u;‘ p p
d T 1} 1 th tl tl 18 1 s h hl R
b €I depe d on whe he] cs ula on a C()I]dlt on, the ])I eaC]l Oi Whni¢a ¢

y f 3
the bu er tore use del[\’e[)‘ at that place .‘:IIld to Ueat the contr act as renaa ale( 4]
n it
18 mer EIy an lntBlTnedlate tell“. Ill the case Of a C.l.f. or 1 O.b. \ S mt a th
B 1) Ct, [+

Sl o AU S AP e (T Y

©*1' See below, paras 19-106, 20-051.

f ( ) » %

2 L oF 0. cp. 6b at 52a J s

- d’s Case 614 11 C R 4 5 ones (Jame.s‘) & Sons . d vl of Tanker ville 1909
2 h. 440 at4 2> Mo, ranlal Halgound of.;ul:l:u[pcre v Co HIESy OnC CfJJlCG ne Tax [1g S] AC

133 See above, para.1-093.
134 See above, para.1-097.
135 See above, paras 1-092, 1-097.

136 mom
o g ) 13 M. & W. 838 at 845; Marshall v Green (1875) 1 C.2D. 35. Jones (fomer g ool

oy Earlof Tankerville [1909) 2 Ch. 440 at 443, 0 Jones (Jamer) & Serily

urn Anstalt v Arnold [1989) Ch. 1. of. Megarry and Wad

138 pGa:?; 34-014 to 34-020, ade, The Law of Real Property, 8th edn

E albraith , |
P Sk .Sc’tc:ﬁzg;?jig?égoika [19221 2 K.B. 155; Computer 2000 Distribution Lid v ICM
this rule in Seottish & N, LEWG C;W 1634; [2005] Info. LLR. 147 See th e ]{IC
[2007] 2 Lloyd’s Rep. 3 ;l{vcasﬂe ]mejmatmna! Ltd v Othon Ghalanos Ltd [.2006 E;;EXplaIl_aUOD o
3277 CA. Contrast L ind 35 [36] Rix L.T.). of. Thomas (E&D) v Alper (HS) & ]s N

9 Compater 2000 Diormpen Tricotagefabrik v White and Meacham [1975] 1 Lioyd's Sooin
Info. TLR. 147 (seonrty guarat deteocs wors, So1tions Plc [2004] EWCA Civ 1634, 005

"0 Galbraith and Grant L o Y address where the buyer had no pl ine

11 See below, Para.10f2033.dv Hloek 1021 K. Io5atlsd. " ace' Py by
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. of shipP

o
y ” the contr

S taIlti all

.,.:‘ < ot necessatily
o Pl
ng P [t may be that the sel

o £00dS

_ goods . i
( g be able to terminate the contract. If the buyer chooses or is comp e

sods to th

o the plaCe g
e'Icl-i

eCeiye
erson
appareng.

fectin i :
g delivery would expect to have authority to receive the goods, 13 T}er('n}(EfT
. € 11§ of

some “a " gaini
pparently respectable person gaming access to the buyer’s premises, g
S, Sign-

e of the contract
" ofore at liberty to stipulate in the contract that time is to be of the essence in

TimE oF DELIVERY

- yment is a condition. But in other cases, the place of delivery might well
o be an intermediate term, breach of which would entitle the buyer
act as repudiated only if delivery at the wrong place deprived him
y of the whole benefit of the contract. From the buyer’s inability to
the consequences of the seller’s breach are insufficiently severe,
follow that the buyer is compelled to accept delivery in the
d thus perform in a way that the contract does not require him to
. Jer retains the right to deliver or tender delivery of
in the right place. The seller in such a case might then be unable to deliver
at the agreed place, either timeously or at all, in which event the buyer

sidered ¢

ate where

ace an

the delivery. he may recover the costs and expenses incurred in forwarding the
e agreed place of delivery.'* However, he may be held to have waived
d from insisting on strict compliance with the terms of the contract

be estoppe ! : ; 4
f delivery by taking or agreeing to take delivery at some other

4. TwmvEe or DELIVERY

. ress stipulations  According to the Sale of Goods Act 1979 5.10(2), whether

1 as to time (other than as to time of payment) is or is not of the es-
depends on the terms of the contract.!*® The parties are

Ao
ion to the seller’s obligation to deliver within an agreed time. If no such stipula-
is inserted, but the parties have nevertheless fixed a time for the delivery of the
ds, 5.10(2) would still require that the nature of this term be determined by refer-
- to the terms of the contract. It was, however, pointed out by McCardie J. in
ley v Hymans' that the common law and law merchant did not make the ques-
whether time was of the essence depend upon the terms of the contract, un-
those terms were express on the point. It looked rather to the nature of the
ract and the character of the goods dealt with. There is no presumption or rule
aw that stipulations as to time of delivery are of the essence of a contract of sale

f goods.'** But, in commercial contracts, they are frequently so construed, even

‘Bowes v Shand (1877) 2 App. Cas. 455 at 467, 480; Aruna Mills Ltd v Dhanrajmal Gebindram
- [1968] 1 Q.B. 655 at 665.

“_l“' Petrograde Inc v Stinnes Handel GmbH [1995] 1 Lloyd’s Rep. 142.

" Peter Cremer v Brinkers’ Groudstoffen BV [1980] 2 Lloyd’s Rep. 605.

8 Peter Turnbull & Co Pty Ltd v Mundas Trading Co (Ausiralasia) Ltd [1954] 2 Lloyd’s Rep. 198.

i 'B)‘ analogy at common law, this section, along with the case law qualifying it, should apply to sui
* generis supply contracts of the sort considered in PST Energy 7 Shipping LLC v OW Bunker Malta

Lid (The Res Cogitans) [2016] UKSC 23; [2016] A.C. 1034.

Hartley v Hymans [1920] 3 K.B. 475 at 483. Contrast Bramwell B in Tarrabochia v Hickie (1856)
1H. & N. 183 at 188. See also PT Surya Citra Multimedia v Brightpoint Singapore Pte Ltd [2018]

'~ SGHC 245 at [63]-[64] and [74].
Compagnie Commerciale Sucres et Denrées v Czarnikow (C) Ltd (The Naxos) [1990] 1 W.L.R. 1337

at 1347, Thunderbird Industries LLC v Simoco Digital UK Ltd [2004] EWHC 209 (Ch); [2004] 1

' B.CLC 541 at [14]; PT Surya Citra Multimedia v Brightpoint Singapore Pte Ltd [2018] SGHC 245

at [71] (citing with approval this work). The question was left open in Spar Shipping ik Pk
 China Logistics Holding (Group) Co Lid (The Spar Capella, Star Vega and Spar Draco) [2016]
EWCA Civ 982; [2016] 2 Lloyd’s Rep. 447 at [56].
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DEeLIVERY TmEe oF DELIVERY

tion,?® such as any estimate given for the time taken to perform, the Particjy, .
of the party receiving performance or of a third party, and the cause of any g0
in performance.??” A failure to deliver the goods within a reasonable tifne
amount to a breach which entitles the buyer to treat himself as dischargeq
further liability under the contract of sale.?2s If the delivery term is not a congg:
significant difficulties are presented by having to determine, first, when 5 rem
able time has elapsed, and then, secondly, whether subsequent delay amountas0 k
breach going to the root of the contract.?? 1oy

livery until the stipulated act has been performed.>* Where each party is
. d‘;g to co-operate with the other*® to secure delivery of the goods to the buyer,
ut PucatiOn is that each will use due diligence in performing his part.?*!

of delivery By s.29(5) of the 1979 Act, demand or tender of delivery may
v ated as ineffectual unless made at a reasonable hour.2*> What is a reasonable
r C

s a question of fact.?®

- ved delivery The buyer is entitled to claim damages for late delivery of the
lay 24 Further, where delivery has been delayed through the fault of either buyer
oller, the goods are at the risk of the party at fault as regards any loss which
+ not have occurred but for such fault.*

Delivery on request If the seller is under an obligation®® to deliver the 200der.
the buyer “on request” or “as required” or on similar terms, he is not boung

deliver the goods unless and until the buyer has requested him to do s0.231 Onge &
buyer has made his request, he is then under a duty to deliver the goods as 500 e
the buyer is ready to receive them,?? subject to any contractual requirememn
delivery be made within a reasonable time.?** Where the time for the buyer’s re
is not limited or fixed, the general rule is that the seller is not discharged by the s early del s
that the buyer has not made any request within a reasonable time after _ delivery had been made before the due date.

contract.?* But the seller may, after the expiration of a reasonable time. ojya u p . : ; .
buyer notice that he should ni/ake known hiz requirements; and, if the bl’lfged ; - ein overseas sales  The nature and effect of stipulations as to the time of ship-

not then request delivery of the goods within a reasonable time, after notice, ot in c.if*® and f.0.b.>* contracts, and the time allowed for tender of docu-
seller may treat himself as discharged from further liability.? " onts,”

50 ape discussed later in this book.
b

Hly delivery If a time has been fixed for delivery, it would appear that delivery
e that date could be refused by the buyer.2# If, however, the buyer accepted
4 ivery, he would probably be held to have waived his right to object that

Delivery conditional on buyer’s act If delivery by the seller is to take Place upgy
the _performance of some act by the buyer, e.g. giving delivery instructions, 3 gy
plying containers, or providing a means of carriage, the seller is not in defaultfor 0

o

‘Travers v Richardson (1920) 20 SR.N.S.W. 367; Norman v Ackland [1915] S.A.L.R. 177; Tradax
26 Peregrine Systems Ltd v Steria Ltd [2005] EWCA Civ 239; [2005] Info. T.L.R. 204 =, ) " Ewport SA v Iralgrani di Francesco Ambrosio [1986] | Lloyd’s Rep. 112; Compagnie Com-
Ostfriesische Volksbank EG v Fortis Bank [2010] EWHC 361 (Commy); Urban I (Blank Streef) iy iale Sucres et Denrées v Czarnikow (C) Lid (The Naxos) [1990] 1 WL.R. 1337. See also below,

v Ayres [2013] EWCA Civ 816; [2014] 1 W.L.R. 756 at [49]. ] 2.20-101.

Astea (UK) Ltd v Time Group Ltd [2003] EWHC 725 (TCC) at [144]; applied in reregrine Systemy Bateson, [1960] J.B.L. 187; Burrows, (1968) 31 M.L.R. 390.

Ltd v Steria Ltd [2005] EWCA Civ; [2005] Info. T.L.R. 294 at [15]. | the duty to co-operate, see Mackay v Dick (1881) 6 App. Cas. 251 at 263; Sprague v Booth [1999]

28 Thomas Borthwick (Glasgow) Ltd v Bunge & Co Ltd [1969] 1 Lloyd’s Rep: 17 at 28. But see s31(2) \.C. 576 at 580; Kleinert v Abosso Gold Mining Co (1913) 58 S.J. (P.C.) 45; Terry v Moss’s Empires
of the Act (delivery by instalments); below, para.8-065. For the measvic of damages where no fime Lid (1915) 32 T.L.R. 92; Colley v Overseas Exporters Ltd [1921] 3 K.B. 302 at 309; Pound (AV) &
is fixed for delivery, see below, para.17-010. Co Ltd v Hardy (MW) & Co Inc [1956] A.C. 588 at 608, 611; Kyprianou v Cyprus Textiles Ltd [1958]

#% See Urban I (Blonk Street) Lid v Ayres [2013] EWCA Civ 816: [20,1 4] 1 W.L.R. 756. 2 Lloyd’s Rep. 60. cf. Mona Oil Equipment and Supply Co Ltd v Rhodesia Ry [1949] 2 Al E.R. 1014;

30 See below, para.8-051. argreaves Transport Ltd v Lynch [1969] 1 W.L.R. 215; Becher (Kurt A) GmbH v Roplak

=1 Birks v Trippet (1666) 1 Wms. Saund. 32; Bowdell v Parsons (1808) 10 East 359; GN Ry v Har- erprises [1991] 1 Lloyd’s Rep. 277 at 282-284; Hudson Bay Apparels Brand LLC v Umbro
rison (1852) 12 C.B. 576; Jones v Gibbons (1853) 8 Ex. Ch. 920 at 922. But even if no requestis ernational Ltd [2009] EWHC 2861 (Ch); [2010] E.-TM.R. 15 at [117] et seq.; Swallowfalls Ltd
received, the seller may be in breach of contract if he disposes of the goods or if he declares lis onaco Yachiing & Technologies SAM [2014] EWCA Civ 186; [2014] 2 Lloyd’s Rep. 50. See also
unwillingness to deliver: Bowdell v Parsons (1808) 10 East 359; Leeson v North British Oil anl Chitty on Contracts, 33rd edn, VoLI para.14-025 (export and import licences).

Candle Co (1874) Ir. R. 8 C.L. 309; Wingold v William Looser & Co [1951] 1 D.L.R. 429. Ford v Cotesworth (1868) LR. 4 Q.B. 127; (1870) L.R. 5 Q.B. 544. ;

* European Grain & Shipping Lid v David Geddes  Proteins) Ltd [1977] 2 Lloyd’s Rep. 591; Tradat Asimilar common law provision should apply to sui generis supply contracts of the sort considered
Export SA v Italgrani di Francesco Ambrosio [1986] 1 Lloyd’s Rep. 112; Compagnie Col PST Energy 7 Shipping LLC v OW Bunker Malta Ltd (The Res Cogitans) [2016] UKSC 23; [2016]
merciale Sucres et Denrées v Czarnikow (C) Ltd (The Naxos) [1990] 1 W.L.R. 1337: Becher (Kut . 1034,

A) GmbH v Roplak Enterprises [1991] 1 Lloyd’s Rep. 277 at 283, s replaces the technical rules of law laid down in Startup v Macdonald (1843) 6 M. & G. 593.

™ Tui Hing Cotton Mill Lid v Kamsing Knitting Factory [1979] A.C. 91, 105. below, para. 17-038.

34 Jones v Gibbons (1853) 8 Ex. Ch. 920; Pearl Mill Ltd v Ivy Tannery Co Ltd [1919] 1 K.B. 78 at8l:" e of Goods Act 1979 5.20(2); above, para.6-019. i

83. Butit is doubtful whether he could treat the contract as repudiated. cf. Bowes v Shand (1877) 2 App.

Jones v Gibbons (1853) 8 Ex. Ch. 920; Pearl Mill Lid v Ivy Tannery Co Lid (1919) 1 K.B. 78 at8l <455 (c.if. contract); Vienna Convention on Contracts for the International Sale of Goods (CISG)

cf. Allied Marine Transport Ltd v Vale do Rio Doce Navegacao SA [1985] 1 W.L.R. 925 at 938 52(1) (above, para.1-024).

939. But see 5.31(2) of the Act (delivery by instalments): below, para.8-065. ¢ above, para.8-030.

#0 See Horn v Ministry of Food [1948] 2 All E-R. 1036. See also Miguel Mico (London) Ltd v Widdd! below, paras 19-022 to 19-024.

(H) & Co [1955] 1 Lloyd’s Rep. 491. below, paras 20-063 to 20-065.

37 See below, para.20-095 (f.0.b. contracts). below, para.19-097.
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THE REMEDIES OF THE BUYER DAMAGES FOR NON-DELIVERY

accepted the same goods from the seller at a price lower than the

smaller quantities separately (up to 2,000 tons at a time) spread ov .
: . y (up ) P o ther at the date of the breach or at the date of the final agreement.®

Similarly, with some types or quantities of goods, negotiations with Potentig "
ers might take several days: in these circumstances, the market price shoulq be o
on the assumption that the hypothetical purchaser had begun to negotiate
ficiently far ahead to enable a purchase to be made on the day in questiop :;
another case, where the sellers failed to deliver goods of merchantable qualips
a UK port, the Court of Appeal held’! that the fact that there was a markey for
purchase of similar goods in India did not impose on the buyers a “duty”” o miti
by ordering substitute goods from India. The reasons given for this ruling Were
the substitute goods would reach England too late, viz. about eight monthg after
delivery date in the contract, and that the buyers could not be under a duty
from “some unknown seller in India”.52

If the goods were to be manufactured specially to suit the particular re Vit
ments or specifications of the buyer it is most unlikely that there would be ap av

- finally 2
'. cet priCE el
(ii)  The Time for taking the Market Price
)

i
oJevant |
-‘;i ket pr
. ¢ time or times when [the goods] ought to have been delivered or (if no time was
at the time of the refusal to deliver.”

time for the market price Section 51(3) specifies the time at which the
ce is to be taken in assessing damages as:

. th
B Ed)
_ rovisions of the contract must be looked at to determine Whether a time has

oA d for delivery of the goods, and, if so, the exact time for delivery.”® V_Vhen
ﬁx;act specifies that delivery is to be made by separate instalments at differ-
e he market price for each instalment is taken separately at the date when

to by

ot times, t :
able market in which he could buy suitable substitute goods.’* Where goods are particular instalment should have been d_f:llvered.f'O Where the C(?ntrafct ﬁfi@s a
short supply, so that retail sellers have agreed to a fixed price for selling the goo d within which the seller is to make delivery of the goods, the time for fixing

a “black market” operating in defiance of contractual obligations has been treateq
as relevant to fix the market price when that is the only source of substitute
available to the disappointed buyer.5

 market price in the event of non-delivery is the last possible time within E}llat
iod: the seijer is entitled to tender delivery to t_he buyer up till that moment.5! If
otiations Tor purchase of the goods in question Imgh.t t'ake several days, t_he
ot price should be fixed on the assumption that nego‘qanons hgd begun earlier
‘0 enable the purchase to be completed on the day in qugsgon.ﬁ"’ It has also
O‘an held that a time is “fixed” for the purposes of s.5_1(3) if it is ﬁxed by refgr—
“ce to the happening of a future event, e.g. the arrival of a ship at a certain
tination.? | :
If the obligation imposed on the seller is to deliver [h; goods on a fixed date, it
be assumed that he has the whole of the usual business boprs of that day in
ch to make delivery.®* In the absence of the seller’s repudiation of his ot).hga—
n to deliver, the buyer may not know until the close of the day’s qsual.bu:%mess
s whether the seller has neglected to deliver, and it will then pe 1mpr§ct1cable
the buyer to buy substitute goods in the market on that day. It.IS submitted that
1 these circumstances the relevant time for taking the market price under s.51(3)

gOOt.

i
Where the “prima facie” rule should not apply Section 51(3) is only a Pﬂms'
facie” rule, and will not apply when the parties ought, at the time of making the
contract, to have contemplated as reasonable mens that the rule would not
compensate the buyer for his loss, should the seller fail to deliver.% In a case deg.
ing with the assessment of the buyer’s damages for breach of warranty (8.53) th, O
Court of Appeal said* that the basic rule is 5.53(2), the provision enacting the qry* >
rule in Hadley v Baxendale, which corresponds to 5.51(2); and that the “raarkyt
value” rule in $.53(3), which corresponds to $.51(3), should not apply i it would
give the buyer “more than his true loss”. If the analogy of this decision is fol-
lowed it may lead to courts being more willing than in the past not te.anply the other
“prima facie” rules in $5.50(3) and 51(3) which are based on the market price at the
time of the breach. Section 51(3) will not apply if it is inappropriate in special
circumstances, as where, following negotiations with the s'ler after his breach, the

H
i

I

b R) & Fratelli v Corbisa Industrial Agropacuaria [1970] 1 WLR. 1306 (below, para.17-

I ggf?nil iee Carbopego-Abastecimento de Combustiveis SA v AM CI Export Corp [2006] EWHS

72 (Comm); [2006] 1 Lloyd’s Rep. 736; and Bear Stearns Ban_k Plc v Forum Global Equity Lé

- [2007] EWHC 1576 (Comm) in each of which the court fo]]owmg_.]ohnson v Agnew [1980] A.C.

. 367 assessed damages by reference to a later valuation date W_here it was reasonable for the buyer

. to press for performance and delay exercising its right to terminate the contract. And see H_O?E% v
Oates [2013] EWCA Civ 91; [2014] Ch. 287 (a sale of land case) at [38] wh_ere Ll'oyd LJ said: he

 breach date is the right date for assessment of damages only where there is an Jmmedlately_ avail-

able market for the sale of the relevant asset, or in the converse case, for the purchase of an equivalent
Fasset ...”. .

;.Above, paras 8-025 to 8-040. The contract itself may also specify the time by reference to which

- the damages are to be assessed: see below, para.19-301.

' Brown vﬂgA’uller (1872) LR. 7 Ex. 319; Roper v Johnson (1873) L.R. 8 C.P. 167; Re Voss (1873) L.R.

- 16 Eq. 155.

' Leigh v Paterson (1818) 8 Taunt. 540 at 541. See above, para.16-073. cf. above, para.17-002.

% Shearson Lehman Hutton Inc v Maclaine Watson & Co Ltd (No.2) [1990] 3 AlLE.R. 723.

'~ Melachrino v Nickoll and Knight [1920] 1 K.B. 693 at 696. ) .

" Roperv johnson (1873) LR. 8 C.P. 167 at 179 (“... there is no breach until that day has passed”).

of. Leigh v Paterson (1818) § Taunt. 540. cf. also 5.29(5) (above, para.8-037).

[1185]

# Itis submitted that the period must be reasonable from the buyer’s point of view (see above, para.16-

071).

The Shearson Lehman case [1990] 3 All E.R. 723 at 731 (seller’s claim: breach by buyer). This as-

sumption is consistent with the Garnac Grain case [1968] A.C. 1130.

The buyers justifiably rejected the goods which the sellers tendered.

Lesters Leather and Skin Co Ltd v Home and Overseas Brokers Ltd (1948) 64 T.L.R. 569 (snake—

skins). See below, para.19-314.

Lesters Leather and Skin Co v Home and Overseas Brokers Ltd (1948) 64 T.L.R. 569 at 569.

3 See the authorities cited above, para.16-069 n.571.

* Mouati v Betts Motors Ltd [1959] A.C. 71; British Motor Trade Assoc v Gilbert [1951] 2 ATl ER.
641. See above, para.16-071.

35 See above, paras 16-045 to 16-047.

% cf. on the analogous s.50(3) of the 1979 Act: Thompson (W L) Ltd v Robinson (Gunmakers) Ld
[1955] Ch. 177 (above, para.16-066).

Bence Graphics Internarional Lid v Fasson UK Ltd [1998] Q.B. 87. (See below, paras 17-057, 17-
082.)

[1184]
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17-029 Loss on a resale where there is an available market The bu

THE REMEDIES OF THE B
UYER
DaMAGES FOR NON-DELIVERY

L.J. said?!3;
- seller knows?2 that the buyer is a trader buying for the purposes of resale,

n 11 be able to contemplate that, if he fails to deliver, the buyer will be

r wi : : 3
fle itute goods in the market in order to fulfil his contracts of resale.?!

“The normal measure of damages for a failure to deliver £00ds is the egtj
gy
puy subst

directly and naturally resulting, in the ordinary course of events from the s ted |y
of contract, see s. 51(2). Where there is an available market for the oo ?GHEI’S breg,
of damgges 1s prima facie the difference between the contract price amgi tﬁ e mg
rent price of the goods at the time or times when they ought to have beer:edrm'er Loy
no time was fixed) at the time of the refusal to deliver, see s. 51 (3). Howe ehvered
Elqn of s.S} (2) may mean that the prima facie rule in s. 51(3) is not ap Eer v D
displaced in the particular circumstances of the case... The issue in eal():hEd, a

on _the particular circumstances... In the present case, the sale contracts fo pase dep
series of what were effectively financing transactions...[T]here was a o part of
tou'ndatlon... for t!1e Judge’s conclusion that ‘it was always contemplatgl‘;{?per facy
Asmp would nominate the same cargo to perform the Real Oil contract -

nominated to perform the sale contracts, so that he was entitled to his view }Sl hat b
ages he awarded was the measure of loss contemplated by the parties.” s dan

pim For loss of profits under a sub-sale to be recoverable, the first part of
B requires proof of the seller’s actual or imputed knowledge of the sub-sale.

~er may be able to prove that the seller knew, at the time of contracting, that
efinitely intended to resell.??> But actual knowledge of a definite inten-

not essential: the buyer may also recover loss of profits under a resale where
ller should have known that it was “probable” that the buyer would resell.??
R and H Hall Ltd and WH Pim (Junior) & Co’s Arbitration,” the buyers
¢ (at 51s. 9d. a quarter) an unascertained”> cargo of 7,000 tons of Australian
tunder a c.Lf. contract,??6 which contained clauses expressly recognising that
puyer might resell during the voyage.??’ The market price rose after the contract
made, and the buyers resold to a sub-buyer at a higher price (56s. 9d.); later
b-buyer resold, at a yet higher price (59s. 3d.), back to the buyelﬁ.m When
i 214 ey le ag j 20 arrived. the sellers failed to deliver (having previously sold the cargo to
gﬂf l(ilai,c ?ligrl;lg;er cIallrlgtisiii‘:;itilttl];?ligs’ Whenfthe sell_er fails to deliver :)E ; héfent huer) and the market price had fallen to 53s. 9d. a quarter. The sellers
ander e contart o resalia: fofin buperssge of an a\(;aﬂable market, ayojq repared to pay as damages the difference between the contract price and the
where the seller should have COnthpIZtted g ﬁiot‘{el' aﬁnagf?s _for that losg op| .t price on the date of the ship’s arrival, but the buye.rs claimed?® the 5s. a
made, both that the buyer was, or iEanie ime the original contract s Ltz difference between the contract price and the price at which they had

» OF Was probably,*'* buying for resale,”'s and thap 41d 2 The House of Lords held that the terms of contract showed:

buyer could perform his obligati
the Saie o 1ot 1gations under a contract of resale only by delive i

erd

contracted to sell to his sub-buyer the very same £00ds as he bought f);g;unt}fy hayg
or he may have fixed the same delivery date in the contract of resa o

) - i
If ... the sub-sale is of the selfsame thing ... then ex hypothesi the default of the s,

in the original sale is going to brin )
g about an enforced def:
buyer and subsequent seller.”2!¢ ot S e g %<

Or ought reasonably to have contemplated.

Kwei Tek Chao v British Traders and Shippers Ltd [1954] 2 Q.B. 459 at 489 (“what is contemplated
is that the merchant buys for resale but if the goods are not delivered to him he will go out into the
' market and buy similar goods and honour his contract in that way™); Aryeh v Lawrence Kostoris &
Son Ltd [1967] 1 Lloyd’s Rep. 63 at 67-68. See also Williams v Reynolds (1865) 6 B. & S. 495; and
Goknur Gida Maddeleri Energi v Organic Village Ltd [2019] EWHC 2201 (QB) at [43]

t

e.g. Frank Mott & Co Ltd v Muller & Co (London) Ltd (1922) 13 L1 L.R. 492; Household Machines
Ltd v Cosmos Exporters Lid [1947] K.B. 217 at 219.

R and H Hall Ltd and WH Pim (Junior) & Co’s Arbitration [1928] All E.R. Rep. 763; Patrick v
Russo-British Grain Export Co Ltd [1927] 2 K.B. 535 at 540 (“... it is enough if both parties
‘contemplate that the buyer will probably resell and the seller is content to take the risk”™). cf. above,
para. 16-046. And see Seven Seas Properties Lid v Al-Essa (No.2) [1993] 1 W.L.R. 1083, 1087-
1088 (sale of land case) for an exposition and application of the relevant principles.

‘In Re R and H Hall Ltd and WH Pim (Junior) & Co’s Arbitration [1928] All ER. Rep. 763.

he particular cargo was, according to the terms of the contract, to be identified by the seller’s
nomination before a certain date: thus, the House of Lords was able to treat it as a “specific cargo™
Re R and H Hall [1928) ALl E.R. Rep. 763 at 765, 768, 769, 771, 772, T74.

See below, paras 19-001 et seq., for the nature of such a contract.

This type of contract might, depending on the circumstances, be one where the sub-buyers are
; ‘identified” as third parties intended to have an enforceable claim against the seller under the
Contracts (Rights of Third Parties) Act 1999: see, above, para.2-026; below, paras 17-080, 18-009.
The buyers were actually agents and were acting for different principals in the third contract: Re R
“and H Hall [1928] All E.R. Rep. 763 at 773.

Whose cargo the sellers had appropriated to the original contract.

The buyers also claimed a declaration that they were entitled to recover all damages payable by them
53él))ei.r sub-buyers as a result of their inability to deliver to the sub-buyers (see below, para.17-
The sellers contended that the damages should be only 2s. a quarter (the difference between the
Contract price and the market price on the ship’s arrival).

[1203]

t1.“he m::;e f_act that sub—salesl may be within the reasonable contemplation Gf the
1es at the time the contract is made does not oust the market price i1 Norma[l

213 Euro-Asian Oil SA v Credit Suisse [2 i ' i : b
II;,J_ ankd S D[B(}zl ELTEEEQCA Civ 1720; [2012] 3 L'oyd’s Rep. 444 at [72]. )
atrick v Russo-British Grain Export : i ifis
Traders and Shippers Ltd [1954] 3 Q.B?flgit[ fsﬁﬂéoKB' 739 80 J4% Bwel Tek Chaa
215 See below, para.17-030. '
216 Or that the buyer has already entered into an existin ing i
i g sub-contract and was buying in or

s gljfra p;::;c}l}lg c;;mtract: Aryeh v_Lawrefmce Kostoris & Son Ltd [1967] 1 Lloyd¥s 1§ep. 6; ;- t608.ﬂﬂm
e at Ltd‘cmd.l’lf.’H Pim (Junmrj‘ & Co’s Arbitration [1928] ALER. Rep. 763 (see below,
s et seq.); Kwei Tek'Chao v British Traders and Shippers Ltd [1954] 2 Q.B. 459 at 489
5 167))5 v Lawr.'enge Kostoris & Son Ltd [1967] 1 Lloyd’s Rep. 63 at 67-68, 72; and see above,
o LG g& of. Biggin & Co Ltd v Permanite Lid [1951] 1 K.B. 422 at 436 (below, para. 17-08)
[193§]m; ]ggos szd T:{Ag:us Lid [.1914] AC 510 at 523 (below, para.17-032). See also The Arpad
i at 215 (“If the court is dcf'ahng with a case in which the sub-sale is a sale of the selfsame
ing, that mvo_lves_ the fact that there is no market in which the thing sold can be bought, but only

- %V?alket in wh1c]:! it can be sold™). it
[19;3::]3 ;hel g;yerzl_’foé trade.r, most sellers v_v?uld be able to contemplate that possibility: The Arpad
e h ' at 230; Kwei Tek Chao v British Traders and Shippers Ltd [1954] 2 Q.B. 459 at 489
ef. the willingness of the CA not to apply the prima facie “market value” rule in s.53(3) of the

1979 Act: Bence Graphi 1
gt ce Graphics International Ltd v Fasson UK Ltd [1998] Q.B. 87. (See below, paras 17-

214

[1202]
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17-053

TrE REMEDIES OF THE BUyEr

The relevant time for ascertaining values = Section 53(3) speaks ¢

Damaces ForR DErECTIVE QUALITY

: gty may el 1 the e (e, tht sced il roduce  cra
B ? ) ni

the goods “at the time of delivery to the buyer”. In Jones v Just 413 5 Elfsm P :Eat there can be no question of the ‘t;u;;e; 1Sa Sgpdate. Foe ikt it

the 1893 Act, the buyers bought “fair current Manilla hemp”, byt the Se?l =0 gs until the defect becomes appareir} B oo i gingo s SAS) Giame it

breach of their contract,** delivered damaged hemp. After the date of the N i o otbe applied until the future eventis ,

the market price rose, so that the buyers were able to resell the d $ ui !

price nearly equal to the contract price. But it was held that the b
to damages assessed as the difference between the value of the d

it arrived, and the value at the same date of hemp up to the ¢
The buyer was entitled to the rise in the market price between

Section 53(3) lays down only a “prima facie” rule,
depart in appropriate circumstances.*” For instance, the time when the ac
of the goods in their defective state is assessed may be postponed unti]
is discovered.*'® Similarly, when the seller knows that the bu
goods to a sub-buyer at another place, and that the goods wi
they reach the sub-buyer (e.g. because they are packaged), the date at which

ter examines the goods may be the date at which the market price should b,
to assess the buyer’s damages

413
414
415

.

T Bence Graphics International Ltd v Fasson UK Lid [

Jones v Just (1868) L.R. 3 Q.B. 197.

1306 (above, para.17-020).
6

sible task™: at 19).

17-082). And see Choil Trading SA v Sahara Energy
[116]-[118] and [131] where the court held that the
delivery to the buyer (August 13) but at the time thaf

for the defective condition of the goods +1s A

The case was mainly concerned with the terms to be implied in the contract.
cf. Campbell Mostyn (Provisions) Ltd v Barnett Trading Co [1954
16-058, 16-078). cf. also Pagnan (R) & Fratelli v Corbisa Industri

Slater v Hoyle and Smith Ltd [1920] 2 K.B. 11 at 19 (the judge at first instance had used “»
average”, and Scrutton L.J. agreed that the precise measure would have been *

1998] Q.B. 87 CA (see belcw, paras 17057,
Resources Ltd [20101 EWHC 374 (Comm) at
damages should be assessed not at the time

t the goods were rejzeted after tests carried out
on board the vessel revealed that the goods were contamninated (August 28). The goods had been

i i in the market. Where,

immediately resell the defective goods in
et Coulglg? by his nggotiations with the buyer, delgyed the resale c;)ff th:,
o for,a period after delivery to the buyer and discovery of th.e efect,
date of the resale was taken as the value of the goods which were

amaged het?ln L
uyers Were @ p
amaged hem,
ontractua] st
the COnt[‘aCt

]
ve g0ods
‘e at the

deli d the court treated as irrelevant the price at which the buyp. . Mtk | A 4
elivery, and the court treated as irrelevant the price at which the buyer had ‘ve goods  17-05

ally resold the goods at a date later than the date of delivery.!5 Sectiop 53(3?21 . ¢ remedying the defect?> Where the mark'et\val.uia1 :)l’lf thf(:: (flﬁgegt;‘;s% e

accepts this position. If there were separate deliveries, the measure of damyg B gt of T ascertained, because there was no market in which they

5.53(3) should be applied separately to each delivery.416 8 - pot be

i f bringing the goods up to
be awarded on the basis of the cost o inging the go

S Iz.:_llas{amdarcl which would make them saleable.“-‘f This is sjnmlar to ‘;2;
. ntraﬁre the seller fails to deliver the goods, and there is n;) ava'ﬂilljgfl ngds

o i : buy the nearest equiv

P bstitute goods: the buyer may buy .
g E:gai)lie and regcover as damages both the cost (;fs procuring them and

E:ISfaadanti’lg them to meet the contractual standards.*

. COS N

from which the court

tual y,
: the g,
yer intends tg resel] g
11 not be eXamineq "l

the _‘
; o claim, as damages for defective quality, the cost of buying subst;tu}ze;
i i (r:form, the function intended to be performt?d by the contractua:l gog S;L .
L of Lords, in British Westinghouse Electric and Manufacturing ot 2
] Heu;:ound Elec,tric Railways Co of London Ltd **® z(llccepted tl;lat tlk(liet;:l((): o
. es shou -
: i ded, but held that the damag
B e biyer ing from the replacement of the defec-
' rofit to the buyer resulting from the replacer .
* of:};ajnri;: X'}‘rliaepseller agreed to deliver and erect steam turbmels _of ezl iﬁiﬂgﬁ?
E . . i i mplaine
i delivered but the buyers comp
g el isi ith ect to economy and steam
- ith the contractual provisions with resp .
!un?pi?omnplsye?;ral years later, after experience of the defe{:(‘;we slupplgl :fs gﬁ:;?;
. & i decided that they would replace
the seller’s turbines, the buyers : ey
i i i f a different manufacturer, w :
rbines with eight new turbme_s 0 o T rT
e and of a greater kilowatt capacity than er’s. Th :
‘iﬁgttt);‘l% s.upf:riorit)jg of the newer machines was so great in efficiency and in

] 1 Lloyd’s Rep. 65 (above, pa
al Agropacuaria [1970] 1 W, g

genal
an almost impog-

£ g substitute goods®s In some circumstances the buyer may be 17-055
0 o i

delivered to the buyer on August 13 but the test results had becoms avaiiable on August 27 and the
rejection occurred on August 28. In Deutsche Bank AG v Total Gloal Steel Lid [2012] EWHC 1201
(Comm) at [165]-[166], the court observed that the question whether some other date than the date

418

419

of delivery should be chosen was closely associated with the question of mitigation of damage and
considered that in that case the date at which damages should be assessed should reflect the fact that
the buyer, on discovering the defect in the property delivered, gave the seller an opportunity to cure

first working day after the passing of
ages and calculated damages as at that
date. F

the breach and set a deadline for the cure. The court took the
the deadline as the appropriate date for the calculation of dam:

Naughton v O’ Callaghan [1990] 3 A ER. 191. In Bominflot Bunkergeselischaft fiir Mineralile mbH
v Petroplus Marketing AG [2012] EWHC 3009; [2013] 1 Lloyd’s Rep. 360 (Comm) it was held that
since the defect in the goods had been latent and had only been discovered after arrival of the gOﬂd?
at the port of destination, the appropriate time for measuring the loss was the time at which the buyer

g the defect, and not the date of the original delivery

had been able to resell the goods after discoverin
to the buyer.

Van den Hurk v Martens (R) & Co Ltd [1920] 1 K.B. 850. See above, para.12-045. cf. the similar’
ruling in Kwei Tek Chao v British Traders Ltd [1954] 2 Q.B. 459 (below, paras 19-324, 19—339]"';
Normally, the place of delivery is the place for examination of the goods under s.34(2) of the 1979
Act: see above, para.12-045; below, paras 19-382, 20-204 et seq., 20-215. On the question of the
“time of delivery” in a c.i.f. contract, see below, paras 19-265, 19-339.

[1224]

‘See above, para.10-021.
- Ashworth v Wells (1898) 14 TL.R. 2%; S(betzlf):g para.17-065).
0 1857) 3 C.B.(N.S.) al 4 : ; i
gjri-s‘:lngﬁfll(have)the remedies provided in the Consumer Rigénés ‘Anﬁ;foul dS 21:1 Esﬁoﬁd e
| Minster Trust Ltd v Traps Tractors Ltd [1954] 3 Al ER. 136 at 156. gn ch%e i o
ages for the consequent loss of profits during the period wht_:n the machines ey v———.
The cost of repairs to the goods was also accepted as a basis for damages in {j iy s
M. & W. 852 at 872 (above, para.17-048). cf. above, para.17-023. A_nd see soajIS ey
4 206?] WASCA 138 where the court awarded damages based .subs_t;m.tlally 0£1 Pre[zJOM] .
the goods which were defective on delivery. In Hirtenstein v Hill Dtckm.son Lﬁ - t][Jem e
(Comm) at [116]-[122], it was said that 5.53(3) rests on an assumption dﬂjff e el
‘market. In the absence of a market it was unrealistic to assess d.a_mages on a diffes
Tather than the reasonable cost of repairing to warranted condition.
" Above, paras 17-023 to 17-025.
' See above, para.17-054 n.423

cf. ab 17-023 to 17-025. : ) Ly
3 W’ifisglv:l;eg;itag,;shouse Electric and Manufacturing Co Ltd v Underground Electric Railways Co of
~ London 1t1d [1912] A.C. 673.

[1225]



17-065

THE REMEDIES OF THE BUYER DaMaGES For DEFECTIVE QuaLITY

resulting from the seller’s breach of warranty, since public Policy ;
18

question. . 516 and the decision is therefore hard to reconcile with cases where the

Wa; claiming damages for physical loss caused by a particular use of the

S woods. In these cases, the buyer may recover if the category of use to

the puyer put the goods was one of the possible uses within the reasonable

6" jation of the seller.>!” It is submitted that the same should apply when the
cla-ims loss of profits caused by defective goods.

(iii) Loss of Profit

The buyer’s loss of profit® Where, at the time of making the contract
knew, or ought reasonably to have contemplated, that the buyer intended’tthe Se]
g00d§ to produce a profit,’" and that a breach of the seller’s undertakio
description or quality of the goods would impede that profit-making, the bun
recover damages for his loss of profits caused by the breach.’' In one cage SB.I,E 3
ers bought sugar for making beer, but the sugar was poisoned with arsé -b"
brewers were able to recover the market value of the beer in their stock Wllll}c_ :
to be destroyed, and the court expressly recognised that this market vajy, o
include the brewers’ profits in making the beer, as well as their costs of prog 4
In gnother case, a farmer bought seed potatoes of a specified type butu y 3
gfh;ered wege mixed with an inferior type. When a crop of mixed potato’es Testll} e
e farmer’s damages were assessed as the difference between: (a) the o E
of the normal crop which would have resulted if the seed potgltf))es h?;r é(: r ¢ plant having been supplied in contemplation by both parties that it should be used
Mplig tiif in the commercial production of pulverised clay, the case is one in which

with the contractual description; and (b) the value of the mixed Crop ac ; the plaio
grown.>12 tual 1, inuif can claim as damages for the breach of warranty the loss of the profit he can

Where there are several different uses to which the buyer might put the go ; ¢ faat he would have made if the plant had been as warranted. ™

the seller will be liable for the buyer’s loss of profits in res i i imi i
pect of a particy] <
category of use only when the seller knew, or ought reasonably to havel:) coif 4 ‘means that the buyer is not limited to the amount of damages specified by the

plated, that the buyer intended that category of use 3 In one-cases™ a bull il & ' facie” rule in 5.53(3), viz. the difference between the market value (at the

B aty as to profit-earning capacity Where the goods sold were a profit-
. machine,’'® which the seller undertook would perform in a specified man-
At specified rate, the buyer may claim (subject to his “duty” to take reason-
: reps to mitigate his loss) his loss of profits caused by the failure of the machine
i orm as warranted.’'® Thus in the Cullinane case,’2® where the seller war-
that a clay-pulverising machine had a certain productive capacity, but the

failed to achieve this, the Court of Appeal held that the buyer was entitled
_cover his net¥! loss of profits during the normal commercial life*2 of the
6523:

at an auction to a farmer who hoped to improve his butterfat production and '

relied on a warranty in the auction catalogue that tests of the milk of the bull’s d@
had averaged a certain percentage of butterfat content. The farmer discoverc t gee
years later that this statement was incorrect and he sued to recover the resultis g a"'
in value of every calf sired by the bull during these years. The cour, ho;)ve ¢
refused to award damages beyond those specified in $.53(3),5'5 bacause the se
had not known that the buyer intended to use the bull for breediig; and there we;
other purposes for which the buyer may have bought it, viz: for resale at a profi
However, it was found to be “likely” that the buyer was-“buying it for breedi

ting v Tory (1948) 64 TL.R. 353 at 354, In the light of the reasoning in Transfield Shipping Inc
ercator Shipping Inc (The Achilleas) [2008] UKHL 48; [2009] 1 A.C. 61 (para.16-045, above)
decision in Bunting v Tory appears more defensible. It cannot be reasonable to think that the seller
assuming responsibility for these losses. In cases which result in physical loss to person or
perty, the presumed intention to bear loss may be more readily inferred: see Transfield Shipping
v Mercator Shipping Inc (The Achilleas) [2008] UKHL 48, [2009] 1 A.C. 61, per Lord Walker.
Bostock & Co Ltd v Nicholson & Sons Ltd [1904] 1 K.B. 725 at 736-739 (“sulphuric acid is
d for a great variety of purposes; ... the use of the acid for food products cannot be said to be
er than a well-recognised and ordinary use”: at 736); Henry Kendall & Sons v William Lillico &
w5 Ltd [1969] 2 A.C. 31 (feeding stuffs sold as fit for all farm stock, which might be used for cat-
for poultry, or (as the ultimate buyer intended to use it) for pheasants and partridges). See further
ow, para.17-077. cf. on a range of purposes for the goods, Ashington Piggeries Ltd v Christopher
Hill Lid [1972] A.C. 441 (claim against the third party under s.14 of the 1979 Act: see above, para. 11-
050).
_fDr part thereof: cf. above, para.17-041 for authority in an analogous situation.
¢f. the buyer’s claim for loss of profits when the seller delays delivery of a profit-earning chattel
' (above, paras 17-040 to 17-042).
Cullinane v British “Rema’” Manufacturing Co Lid [1954] 1 Q.B. 292. (The case is discussed in more
tail below, para.17-069, since the main issue was whether the buyer could claim both his wasted
‘expenditure and his loss of profits.)
v' ] ?lfter deducting from his expected gross profits (or gross receipts) the necessary expenditure in
earning it.
The expected useful life of the machine was 10 years, but the buyer limited his claim to only three
years (Cullinane v British “Rema” Manufacturing Co Lid [1954] Q.B. 292 at 306-307) because he
as also claiming his wasted expenditure (see below, para.17-069); in New York Laser Clinic Ltd v
Naturastudios Ltd [2019] EWHC 2892 (QB), a claim on a collateral warranty in respect of defec-
live goods where there was no evidence of mitigation to avoid loss, the court awarded damages for
1085 of expected profits on the basis of an working life of 10 years.
Cullinane v British “Rema” Manufacturing Co Ltd [1954] 1 Q.B. 292 at 303, 308 (at 315 Morris
LI, dissenting, accepted this proposition).
* Cullinane v British “Rema” Manufacturing Co Ltd [1954] 1 Q.B. 292 at 308.

[1235]

07 Proops v Chaplin (WH) & Co (1920) 37 TL.R. 112. 7
505 For loss of profits under a sub-sale see below, para.17-067. For a general loss of custom, see below,
para.17-068. :

509 The §eller must have actual or imputed knowledge of the category of use intended by the buyer:

Bunting v Tory (1948) 64 TL.R. 353.

See, in addition to Fhe cases cited below: Ashworth v Wells (1898) 14 T.L.R. 227 (orchid sold war

L@:]ted to flower white but 2 years later it flowered an ordinary purple, which was commercially worth
ttle).

Richard Holden Ltd v Bostock & Co Lid (1902) 18 TL.R. 317.

Wagstaff v Shorthorn Dairy Co (1884) Cab. & ElL. 324. See also Randall v Raper (1858) E.B. &E.

84; and the facts of Wallis, Son and Wells v Pratt and Haynes [1910] 2 K.B. 1003 (on appeal [1911]

A.C. 394) where the sub-buyer had grown inferior seeds, and his damages appear to have been -

sessed on the above basis).

(?:5 the parties’ reasonable contemplation of the type or kind of loss in question, see above, para.16-

? Bunting v Tory (1948) 64 T.L.R. 353.

515 The dl_fferen_ce between the actual value of the bull at the time of delivery, and its value if it had.
complied with the warranty—the auction price would be prima facie evidence of the latter (5¢

above, para.17-051).
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THe REMEDIES OF THE BUYER Remepies OTHER Tran Cramis To MonNEY

. one but the buyer.?'3 Similarly, the court has power by injunction to prevent
any’ ¢ chattel from being removed out of the jurisdiction until a question relat-
Olthe chattel has been decided by the court.®!* So where the buyer sought

ormance of the sale to him of a German ship, which was in an English
* the court restrained the seller and the master of the ship from removing her,
2 ot she could be delivered under the contract if the court later so ordered.*"> In
_"'f'_ circumstances, an injunction may be granted which has much the same ef-

By subs.(3) of 5.52, the court when making an order for specific perform

has a wide discretion to impose conditions: ance g

t
ific perf

“The judgment ... may be unconditional, or on such terms and conditiong a 4
ages, payment of the price and otherwise as seem just to the court.” e’ I
Thus, the buyer may be ordered to pay the price into court as a conditioy, ¢

0 i3

order being made agaipst the seller.®? Another illustration of the termg o B o5 an order of specific performance.®'® Thus, where the goods sold to the buyer
an order may be made is Re Wait,"3 where the court of first instance made anWhr c Ofil the land of the seller, and the contract gives the buyer a right to enter the land
ordg

in favour of sub-buyers upon payment of their share in the freight op ot = emove the goods, the court may grant an injunction to restrain the seller from
consignment. In ordering the specific performance of a contract to sel] shar: he oyenting the due execution of the contract.®"’

House of Lords required the buyer to pay interest on the purchase price wh; ormally, the court has a discretion whether or not to grant an injunction.®'®
had been entitled to retain pending the order.8% Whic ever, it i8 said that the court has no option but to grant an injunction to restrain

. preach of ane gative contractual undertaking *'* In one case of a contract to sell
the seller’s output over a two-year period, the court granted an injunction to
r orce the seller’s express undertaking not to sell similar goods during the period
any other manufacturer than the buyer.#?

?ﬂ>| another case, where the buyer agreed to take from the seller at a fixed price
. unit all the clectricity required for his premises for not less than five years, the
ver was cesitained by injunction from taking it from any other supplier.®?! The

(d) Injunctions and Declarationss

Injunction Whereas specific performance is a remedy for the positive prom;
of the seller to deliver the goods, the remedy of an injunction is usually the o
of the court restraining the breach of a purely negative promise by the seller. Sﬂsor
specific performance,®"” an injunction is an equitable remedy,*® but, unlike ‘Spec'

performance, it is not expressly referred to in the Act.® Section 62(2) preserves ‘e K
1

rules of common law” except where inconsistent with the express provisions of 2 ;
Act, and it has been suggested earlier®'” that the rules of equity are included ip f O&,‘Behnke v Bede Shipping Co Lid [1927] 1 K.B. 649 at 662, The Privy Council in Dominion Coal Co
phrase. The court may use an injunction in support of an order for speci 7id v Dominion Iron and Steel Co Ltd [1909] A.C. 293 at 310 (above, para.17-096) envisaged the
performance. In Behnke v Bede Shipping Co Ltd " in addition to making the 01-1 0 e 4 ?];]iinjun;ttilflm toall)rtevlfg ph fFlcl;ietr , ﬁzmb diz:;immaﬁng s
for specific performance against the sellers, as set out in an earlier paragraph iz \ O ' ;ﬁf ,f ﬁfr?ﬁg (?833) flcao 8 gh. A;];[_)Psg). i v
court also granted an injunction restraining the sellers from parting with the <hyy  Hart v Herwig (1873) LR. 8 Ch. App. 860. cf. North v Great Northern Railway (1860) 2 Giff. 64
H (claimant hired coal wagons of special value to him; railway company could be restrained from sell-
# ing them).
: - Afg:ove pira.17-098 n 784 and cf. Astro Exito Navegacion SA v Southland Enterprises (No.2) [1983]
2 A.C. 787 (injunction to buyers to sign document needed by sellers to comply with letter of credit;
‘Master of Supreme Court to sign if buyers failed to do so). And see Lauritzen Cool AB v Lady
Navigation Inc [2005] EWCA 579; [2006] 1 All E.R. 866 (injunction granted to restrain shipowner
from employing vessel inconsistently with terms of time charter contract and restraining owner from
fixing vessel with third party during term of charter).
' James Jones & Sons Ltd v Tankerville [1909] 2 Ch. 440 (timber growing on the seller’s land: by
5.61(1) of the 1979 Act “goods” are defined as including industrial growing crops which are to be
severed under the contract of sale: see above, paras 1-090 to 1-094).
8 Snell’s Equity, 33rd edn, para.18-036; James Jones & Sons Litd v Tankerville [1909] 2 Ch. 440 at
445446 (a sale of goods case). On the question of Lord Cairns’ Act, see above, para.17-099 n.801.
0 Snell’s Equity, 33td edn, para.18-035(2) (quoting Doherty v Allman (1878) 3 App. Cas. 709 at 720).
In Priyanka Shipping Lid v Glory Bulk Carriers Ltd [2019] EWHC 2804 (Comm); [2019] L W.L.R.
* 6677 at [64] the court reviews the authorities and states that, whilst the thrust of Lord Cairns’s dictum
in Doherty v Allman has been accepted, the cases make plain that his remark that a court has no
discretion to exercise goes too far. See the discussion of this point in Thomas Borthwick & Sons
(Australia) Ltd v South Otago Freezing Co Ltd [1978] 1 N.Z.L.R. 538 at 545-548 (no magic
importance in express negative covenant).
' Donnell v Bennet (1883) 22 Ch. D. 835. (The restraint of trade doctrine will apply to such contracts:
see above, paras 3-033 to 3-038.) In Priyanka Shipping Ltd v Glory Bulk Carriers Ltd [20191 EWHC
2804 (Comm); [2019] 1 W.L.R. 6677 the court restrained a buyer of a vessel (who had agreed as a
-"_m‘m of a purchase of a vessel that the vessel would not be traded or resold for trading) from trad-
Ing or reselling the vessel for trading.
" Metropolitan Electric Supply Co Ltd v Ginder [1901] 2 Ch. 799. See also Foley v Classique Coaches
" Lid [1934] 2 K.B. 1; Servais Bouchard v Prince’s Hall Restaurant (1904) 20 TL.R, 574. cf. an
injunction to enforce a “tied-house” covenant under which the publican agrees to take all his beer
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%02 Hart v Herwig (1873) L.R. 8 Ch. App. 860 at 864 (a similar injunction casc: see pelow, para,17-
100). cf. Langen and Wind Ltd v Bell [1972] Ch. 685 (specific performance of agreement t,o tranls .
sl];ares)granted subject to a lien to protect the transferor against non-pay ment of the price of
shares). ¥
Re Wait [1926] Ch. 962 at 972. The CA, however, did not consider tiiis, 2s it held that no order should
have been made: [1927] 1 Ch. 606 (see above, para.17-096). 8
H“‘f Harvela Investments Ltd v Royal Trust Co of Canada (CI) Ltd [1986] A.C. 207,
805 Lf a third party is entitled to enforce a term of the contract under the Contracts (Rights of Third Par-
ties) Act 1999, he may claim any remedy which would be available to him as if he were a party: see
above, para.17-080; below, 18-009.
The order of the court must define clearly what should or should not be done by the seller. In Siman
Caf-ves Ltd v Ensus UK Ltd [2011]EWHC 657 (TCC); [2011] B.L.R. 340 at [33], the court granted
an interim injunction to restrain payment being made under an on-demand performance bond on the.
g;ound that there was an express negative covenant in the underlying contract restricting the
circumstances in which the grantee of the performance bond could seek payment.
807 Above, paras 17-095 to 17-099,
808 Kerr on Injunctions, 6th edn, pp.409 et seq.; Sharpe, Injunctions and Specific Performance, 3rd edi
‘};t I;. gpgy,dThg Prrfngg?ﬁ; gf Equitable Remedies, 9th edn, Chs 4 and 5; Ashburner’s Principles of
quity, 2nd edn, pp. 7; Snell'’s Equity, .16; 4
ey PP s Equity, 33rd edn, Ch.16; Doherty v Allman (1878) 3 App. Cas
809 cf. 5.60 of the 1979 Act (above, para.16-096).
810 Above, paras 1-007 to 1-011.
811 Behnke v Bede Shipping Co Ltd [1927] 1 K.B. 649,
812 Above, para.17-098.
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