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(1) an application to the Registrar under section
776(2) or (3) for registration of the company;
(ii) areturn delivered to the Registrar for registratioy

under section 791(1) in relation to a change in the
directors of the company; or

(ifi)  a return delivered to the Registrar for registration
under section 791(1) in relation to a change in the
particulars of the directors of the company deljy.
ered to the Registrar under Part 16.

(2) For the purposes of this Subdivision—

(a) an address of a person does not cease to fall within sec-

tion 54(2)(a) just because the person ceases to be a di-
rector of the company; and

(b) areference to a director includes, to that extent, a former
director.

(3) Subsection (2)(b) does not apply to a reference to a director
in section 55 or 56.

COMMENTARY

Note that this section 53 has still not yet come into operation.

Corresponding statutory provisions
Even though this provision is nat yet in operation, this section, hewever, may still

be compared to $5.240(1)(a), 240(2), and 240(3) of the UX Companies Act
2006.

Overview

This section contains the definitions of wvarious terms appearing in
Subdivision 2 of Division 7 of Part 2 of this Ordinance,

Note that the definition of “director” in this part is different from and i
wider than the definition of “director” in previous 5.2(1) of this Ordinance
as the definition of director here also includes a reserve director.

The term director now includes any person occupying the position of
director (by whatever name called) and by which now includes a shadow
director and a reserve director. A director is a person from a group of
managers who leads or supetvises a particulat area of a company, program,
or project. The director, as appointed or elected (as the case may be) has
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esp onsibility for determining and implementing the company’s policy.

he 1
Egdz'reffw' does not have to be a stockholder (shareholder) or an employee

of the firm, and may only hold the office of director (see qualifications
o ditectots). Directors act on the basis of resolutions made at directors’
gs, and derive their powets from the corporate legislation and from

megﬁl'] ) L. R .. .
the company’s articles of association — This definition now includes a

shadaw director, which in relation to a body corpotate, means a person in
accotdance with whose directions ot instructions (excluding advice given
A prochSiOﬂal capacity) the directors, or a majority of the ditectors, of
the body corporate arc accustomed to act.

54, Registrar must not make residential address and identifica-
tion number available for public inspection
(1)~ Subsection (2) applies if—
(a) adocument—
(i) is delivered to the Registrar for registration in re-

spect of a company under this Ordinance or the
Companies (Winding-Up and Miscellaneous
Provisions) Ordinance (Cap.32) and is in a form
prescribed by or under, or specified under, the rel-
evant Ordinance; or

(ii) is delivered to the Registrar for registration in re-
spect of a company under a provision of the prede-
cessor Ordinance having a continuing effect under
Schedule 11 or by virtue of section 23 of the Inter-
pretation and General Clauses Ordinance (Cap.1)
and is in a form specified under section 914(6)(a)
or (8)(a);

(b) any part of the document is required by the relevant Or-
dinance to contain, and contains—
(i) the usual residential address of a director of the
company; or

(i) the full number of the identity card or passport of

any person; and

(c) the Registrar records the information contained in the
document for the purposes of section 27(1).

(2) The Registrar must not make available for public ingpection
under section 45(1)—
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(a) an address contained, as the usual residential addresg gf
a director of the company, in any part of the documeng
that is required by the relevant Ordinance to contain that
usual residential address; or '

(b) a number contained, as the full number of the identip,
card or passport of any person, in any part of the dogy.
ment that is required by the relevant Ordinance to contaiy
that full number,

(3) In this section—

relevant Ordinance (A BEH), in relation to a document or any
part of a document, means the Ordinance under which the
document is delivered to the Registrar for registration.

COMMENTARY

Note that this section 54 has still not yet come into operation.

Corresponding statutory provisions
Elven though this provision is not yet in operation, this section, however, may still be
compared to s5.242(1) and 242(2) of the UK Companies Act 2006.

Overview

This provision requires the Registrat wof fo make available for public insherson a
director’s usual residential address or the full identity or passport miumber of
any petson contained in an applicable document delivered to “he Registrar

for registration. See [21.03] above for the definition and application of
Companies Registrar.

55.  Registrar may make protected address available for
inspection
(1) Despite section 54(2)(a), the Registrar may make a protected

address available for public inspection in accordance with
section 56 if—

(a) communications sent by the Registrar to the director,
and requiring a response within a specified period, re-
main unanswered; or

(b) there is evidence that the service of documents by the
Registrar at the relevant correspondence address of the
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director is not effective to bring them to the notice of the
director.

(2) The Registrar must not make a decision under subsection (1)
unless the Registrar—

(a) has notified the director and the company that he or she
proposes to make the protected address available for
public inspection under subsection (1); and

(b) has considered any representation made within the pe-
riod specified under subsection (3)(b).

(3) A notice under subsection (2)(a)—
(a) must state the grounds for the proposal; and

(b) must specify a period within which representations may
be made before the protected address is made available
for public inspection under subsection (1).

(4) A notice under subsection (2)(a) must be sent to the direc-
tor—
(a) at the protected address; or
(b) ifit appears to the Registrar that service at the protected
address may not be effective to bring it to the notice of

the director, at the relevant correspondence address of
the director.

COMMENTARY

Note that this section 55 has still not yet come into operation.

Corresponding statutory provisions
Buen though this provision is not yet in gperation, this section, however, may still be
compared to 5.245 of the UK Companies Act 2006.

Overview

The combined effect of this provision and subsequent s.56 of the
Otdinance examines the scenario where communication with a director at
the director’s correspondence address is ineffective, the Registrar may, after
considering the representations of the director and the company concerned,
place the director’s usual residential address on the Register as the director’s
correspondence address and as such make it available for public inspection.
Such placement will last for five years. See [21.03] above for the definition
and application of Companies Registrar.
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B5.03  Sce also subsequent section 56 of this Ordinance for supplementary.

address of the director was also changed to that other

fequirements. address.
(7) During the period of 5 years after the decision date for a pro-
56.  Provision supplementary to section 55 tected address—

(1) If the Registrar is to make a protected address available for
public inspection under section 55(1), he or she must proceéd

2)

(3)

4

(5)

(6)

(a) the company must not enter in its register of directors as
the correspondence address of the director any address

as if— other than—

(a)

a notice had been delivered to the Registrar for regis- (i) the protected address; or

tration under section §45(4) :qtating that the correspon- (i) if, after the protected address is made available for
dence address of the director is changed to the protected public inspection under section 55(1), an address

address; or is notified by the director to the company as his or
(b) areturn had been delivered to the Registrar for registra- her usual residential address, the address so noti-
tion under section 791 stating that the correspondence fied; and
address of the director is changed to the protected ad- (b) the company must not state in the notice or return under
dress. section 645(4) or 791 that the correspondence address
The Registrar must give written notice of having done so— of the director is changed to any address other than—
(a) to the director; and (i) the protected address; or
(b) to the company. (ii) if, after the protected address is made available for

A written notice must also state the decision date in relation
to the protected address. *

A written notice under subsection (2)(a) must be sent to tn»

public inspection under section 55(1), an address
is notified by the director to the company as his or
her usual residential address, the address so noti-
fied.

director—

(a)
(b)

On receipt of a written notice, the company must enter the
protected address in its register of directors as the correspon- ©)

(8) Subsections (5), (6)(a) and (7)(a) do not apply to—
(a) a non-Hong Kong compary registered under section
777(1); or
(b) a company that was, at any time before the commence-
ment date of Part 16, registered in the register kept under
section 333AA of the predecessor Ordinance.

at the protected address; or

if it appears to the Registrar that service at the protected
address may not be effective to bring it 19 the notice of
the director, at the relevant correspioncence address of
the director.

If a company contravenes subsection (5), (6) or (7), the com-

dence address of the director. pany, and every responsible person of the company, commit

If, within 5 years after the decision date for a protected ad-
dress, the director notifies the company of another address as
his or her usual residential address—

(a)

(b)

an offence, and each is liable to a fine at level 4 and, in the
case of a continuing offence, to a further fine of $700 for
each day during which the offence continues.

(10) In this section—
decision date (72 H #8), in relation to a protected address, means

the date on which the Registrar decides to make the protected
address available for public inspection under section 55(1).

the company must enter that other address in its register
of directors as the usual residential address and the cor-
respondence address of the director; and

the company must proceed with the notice or returt
under section 645(4) or 791 as if the correspondence
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COMMENTARY

Note that this section 56 has still not yet come into operation

Corresponding statutory provisions

FElven though this provision is not yet in aperation, this section, however, may g

compared to $.246 of the UK Companies Act 2006.

Overview

The combined effect of this provision and previous s.55 examines the sceng
whete communication with a ditector at the director’s correspon; :
address is incffective, the Registrar may, after considering the representat
of the director and the company concerned, place the directors

residential address on the Register as the director’s correspondence addy
and as such make it available for public inspection. Such placement will

for five years.

See [21.03] above for the definition and application of Companies Registrar, see.

also previous s.55 of this Ordinance.

37

The Registrar must not use or disclose protected information

except—

(a) as permitted by section 58; or
(b) in accordance with section 59.

Restriction on use or disclosure of protected information

COMMENTARY

Note that this section 57 has stll not yet come into operation,

Cotresponding statutory provisions

Fuen though this provision is not yet in gperation, this section, however, may still be

compared to 5.242(3) of the UK Companies Act 2006.

Overview

The Registrar must not use or disclose protected information excep#

(1) in those circumstances as listed in subsequent .58, L.e. in the dischatge

of the Registrar’s duties and functions; or
(i) in accordance with later 5.59, /. as ordered by a court.
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permitted use or disclosure of protected information
by Registrar

(1

@

€))

€

)

The Registrar may use—

(a) a protected address for communicating with the director
in question; or

(b) a protected identification number for communicating
with the person in question.

The Registrar may use protected information for the purpose
of or in connection with the performance of the Registrar’s
functions.

The Registrar may, on application made for the purposes of
{his subsection, disclose protected information to a person
qpecified by regulations made under subsection (5)(e). A
Aisclosure may only be made in accordance with regulations
made under subsection (5).

An application for the purposes of subsection (3) must—

(a) contain the information required by regulations made
under subsection (5)(a);

(b) be accompanied by the documents required by regula-
tions made under subsection (5)(b); and

(c) beaccompanied by a fee prescribed by regulations made
under subsection (5)(c).

The Financial Secretary may make regulations—

(a) providing for the information to be contained in an ap-
plication made for the purposes of subsection (3), in-
cluding any information specified by the Registrar for
such an application;

(by providing for the documents to accompany such an ap-
plication, including any document specified by the Reg-
istrar for such an application;

(¢) prescribing the fees payable for the purposes of sub-
section (3) to accompany such an application;

(d) providing for the powers of the Registrar to require ad-
ditional documents and information to be provided to
the Registrar for the purposes of determining such an
application;

(e) specifying the persons to whom protected information
may be disclosed; and
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T Jomerof Court o #jnemapplication make any alteration to the cc?mpany’s articles that may
be required as a consequence; N
(©) require the company not to make any, or any specified,

" alteration to its articles.

If the order of the Court requires the company 111:0t to make
| any, or any specified, alteration to its articles, t.e COH—;T;:J};
dot;S not have power to make any such alteration wi

of the Court. -
T;::J‘pcn.wers of the Court under this section do not limit its

powers under Section 287.

(b)

(1) The Court may adjourn proceedings on an apnlie
der Section 286 so that an arrangement may be ,

satisfaction for the protection of the interestg
members.

(2) The Court may give any directions and make
thinks expedient for facilitating or carrying intg
such arrangement.

©

COMMENTARY

i cos COMMENTARY
Corresponding statutory provisions

287.01  Scction 287 is a new provision, though it may be compared to .47

the New Zealand Companies Act 1993, nding statutory provisions

8 is 2 new provision, though it may be compared to 5.47G(5) and  288.01

Overview the New Zealand Companies Act 1993.

287.02  This section empowers the Court of First Instance, on an applicatic

8.286, to: (i) adjourn proceedings; (if) give directions; and (i) make
orders at its own discretion.

Won provides that the Court of First Instance, on an appﬁcauon 288.02
286, must either confirm or restrain the giving of financial a531§ta51cef.
;nay order the alteration or extension of any date ot period o

288.  Power of Court to confirm or restrain giving of . in the ditectors’ resolution or Division 5 of Part 5.

financial assistance

of the Coutt in regards to confirming or restraining the
d of financial assistance i | 2
"tovision further empowers the Court of First Instance to make the 288

. g ancillary orders:

(2) If the Court confirms the gizanp of financial assistance, §

may by order alter or extend any date or period of time s

otder the company to buy back the shares of any of its members;
fied—

;atder the reduction of the company’s share capital;

7 its articles; or

order the company to altet its ; . . -
otder the company not to make any, or any specified, alteration to
articles.

(a) in the directors’ resolution under Section 285(1

the resolution of the company under Section 285(1
or

Coutt makes an otdet in terms of (iv) above, but the company wishes fo 288.04

i ; ermission
articles, the company must first obtain the Coutt’s leave/p

e attempting to do so.

(b) in any provision of this Division applying to the
of financial assistance.

(3) Ifthe Court thinks fit, the order may—
(a) provide for the company to buy back the shares of

of its members and for the reduction accordingly of
company’s share capital;
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- Distributz Profits and Asselr
Carmpaniss Ordinance (Cap, 622) Part 6: Distribution of Profits an

(4)  For the purposes of this Part, any financial Statementg ,
erential financial statements if the distribution in
made pursuant to determinations made by reference

de public companies as well (s.233). Sepatate requirc.:mcnts for share
duare Ect out for listed and unlisted companies respectively (s.236).

| ' ' . 7 i ] 7 d or repaynent of paid u,
items as stated in the financial statements under sectjoy, ytribution 3: reduction of capital which are unpaid or repay of paid up
| i i 290.06
xcepted because there are separate requirements and protections
e € i 5Ty X & s ;
COMMEN TRy mction of capital set out under Division 3 of Part 5 of this Ordm'a:lcta
) Ordinance, a Court-free procedure for teducno:_l of capital is
.jlfmder 55.215 to 225, and the main requirement being a solvency
Corresponding Statutory provisions fid o ved by all the directors of the company.
Section 290 restares (former) ss.79A(1), 79A(2), 79C(2), and 7911.(2) ent sign
predecessor CO, ted distribution 4: distribution of assets to members upon wz:ﬂdmg wo e
2 company winds-up, the statutory provisions relating to disttibutions .
Ovewjev.‘rl C:fﬂ‘}zt, and shareholders will only receive distributions after all the
This Prowspn sets iout the meaning of terms to be used and applied thent # ;Fuditom hiee becagptd ofF
Part 6 relating to distributon of profits and assets. Such terms include: mpany's ¢
' ' ' ' ) 19 a member
*  The definitions of “called up share capital”, “capitalizatiog” and - wved distribution 5 financial assistance Pramded by the ;ﬂmﬁfgc t?:n : 16{ e
assets” are reproduced from (former) s.79A(1) of the predecessor are subject to the express requirements and p .

*  The definition of “distribution” is reproduced from
of the predecessor CO with the exceeption that it is
definition that financial assistance given by the co OO
under ss. 283, 284 o 285 herein és yot o distribution, »

. The definifions of “financial assistance” and “financial items: g
added in this provision; and P

o The definition of “undisttibutable reserves” i a rewsie of
definition of “undistriburable reserves®” of (former) s79C (2) of
predecessor CO,. ‘

(former) 579
expressly stated
mpany to 3 |

to 285.

) from the predecessor CO - _ 7 . |
ézz: Eider the predecessot CO, it was held in the context of reducdon — 290.09

tal that the excess credit ovet the accumulated losses could be cred?'ted

capital reduction teserve account, rather tham_th_e shgre premium
P .C’ipand it was held that the account should be limited in application
a t(,) cases in which the capital of the company .has beer.l in.creaj:ld
¢t new consideration of is the result of the capitalisation of distributable
‘ ts; see Re New Swrart Bnergy Groap 1td [2013] 1 HKLRID 506.

Five excepted distributions from Part 6
Itis helpful to consider the 5 types of distributions which are expressly
from the Statutory provisions as set out in this Payt 6 of this Ordinance,

' i ici . 290.10
te that after this Ordinance came into force, it was anticipated that there

uld be far less reductions of capital petitions, although suchl may still be
e. For an example of a reduction of capital after the Ordinance came

4 e RD 659.
Locaepted distribution 1: issue of bonus shares into force; sce Re CNT Securzty Group Lid [2014] 4 HKL

An issue of bonus shares is financed out of the “undistributable reg
of the company, which is essentially a reserve that cannot be distributed tc A T~
gy .S gy e P : 1) In this Part, a reference to realized profits or realized losses
s s T L0460 05 Y orll? a compa.zny is a reference to those profits or losses of the ,
company that are regarded as realized profits or realized loss-

es Tor the purpose of any financial st_atements prepared by the

directors in accordance with principles generally acceptc?d,

at the time when the financial statemenFs are prepared, with

respect to the determination for accounting purposes of real-

ized profits or realized losses.

Exccepred distribution 2: redemsption or buy-back of the company’s own shares autef
capital or unrealiged profits

These are excepted because of the separate tequirements and prot
afforded under Division 4 of Part 5 of the Ordinance, Under this Ordinan
share redemptions and buy-backs are not limited to private companies, E

290.05
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(2) subsection (1) does not affect any specific provisigy
in an Ordinance or otherwise) under which profi
of any description are regarded as realized.

(3) If, after making all reasonable enquiries, a company g
tors are unable to determine whether or not a partic i
or loss made before 1 September 1991 is realized,

treat the profit as realized, and the loss as unrealjzéd*
purposes of this Part.

COMMENTARY

Corresponding statutory provisions

Section 291 is a restatement of (former) ss.79A(3 d
: and 79 of §
predecessor CO. (.) 79B(%) of

Overview

This section provides that “realized profits” or “realized losses”. in
to a company’s accounts, are those profits or losses of the com;:an'
should be treated as realized in accordance with principles generally ace
for accounting purpose for the determination of realized profits or s
losses at the time accounts are prepared. Refer to subsequent §5.292 to
which provides the determination of “realized profits” or “realized l'ci'sé A

Realized profits or Realized losses defined

Realized profits or Realized losses, in relation to a company’s accoun, ate
profits or losses of the company which should be treated as tca]m
accordance with principles generally accepted for acceunting purpaé .
the determination of realized profits or realized lossés 2t the time 2000
are prepared. |

292,

Certain amount to be regarded as realized profit or loss

(1) For the purposes of this Part, a provision other than an amount
specified in subsection (2) is to be regarded as a realized loss.

(2) The amount is one written off or retained by way of provid-

ing for a diminution in value of a fixed asset appearing on a
revaluation of— i

(a) all of the company’s lixed assets; or
(b) all of the company’s fixed assets other than goodwill,

494
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For the purposes of subsection (2), any consideration by the
directors of the value at a particular time of a fixed asset is to
be regarded as a revaluation of the asset if—

(a) inthe caseofa listed company, the conditions specified
in subsection (4)(a) and (b) are satisfied; or

(b) in the case of any other company—

(i) where the referential financial statements are the
financial statements specified in section 304, the
conditions specified in subsection (4)(a) and (b)
are satisfied; or

(ii) where the referential financial statements are the
financial statements specified in section 305 or
306, the condition specified in subsection (4)(a)
is satisfied.

(4) The conditions are—

(a) that the directors are satisfied that the aggregate value at
that time of the company’s fixed assets is not less than
the aggregate amount at which they are for the time be-
ing stated in the financial statements; and

(b) that it is stated in a note to the referential financial state-
ments that— '

(i) the directors have considered the value of the
company’s fixed assets without actually revaluing
them;
the directors are satisfied that the aggregate value
at the time of consideration of those assets is or
was not less than the aggregate amount at which
they are or were for the time being stated in the
financial statements; and

(ii)

accordingly, by virtue of this subsection, amounts
are stated in the referential financial statements
on the basis that a revaluation of the company’s
fixed assets is to be regarded as having taken
place at that time.

(5) For the purposes of this Part, if —

(a) on the revaluation of a fixed asset, an unrealized profit
is shown to have been made; and

(iif)

(b) on or after the revaluation, a sum is written off or re-
tained for depreciation of the fixed asset over a period,

495
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the amount by which the sum

: _ exce: I
sum 1n relation to the d i e

the period.

(6) In (jetennmmg whether a company has made 5
on an asset fpr the purposes of subsection (5) ,
to the asset in the earliest available record O%Its

on or after its acquisition b i
y the compan
the cost of the asset if— e

(a) there is no record of the original cost gf thy

(b) a record of the original cost of the asset
tained without unreasonable expense or de]
(7) Tn subsection (5)—

projected sum (Y1 2K IH), in relation to g depreciation
0
asset, means a sum that would have been Written g

tained for depreciation if the r i
evaluatio :
been made. nole

ay,

(8) TFor the purposes of thig section, an asset of a com
be regarded as a fixed asset if it is intended for
company’s activities, or otherwise to be held for the j
of the company’s activities, on a continuing basis,

Part 6: Distribution of Profits and Assels

\erpence between the new and original deptreciation charge, will be
tealized profit respectively. See also [291.03] for the definitions

jized profits /losses.

qo of “fxed asset”
P “fiaced asser” is not expressly set out in this Ordinance.

should therefore be made to the common law. In the matter
- Soda Co Lid v Chamberlain [1918] 1 Ch 266, Swinfen Fady L]
the difference between fixed assets and current assets at 286-7:

' \What is fixed capital? That which a company retains, in the shape of
<ets upon which the subscribed capital has been expended, and which

cither themselves produce income, independent of any further
n by the company, of being retained by the company are made use

f o ~toduce income ot gain profits, A trust company formed to acquire

eld stocks, shates, and securities, and from time to time to divide

e dividends and income arising thetefrom, is an instance of the former.
‘ﬁnufﬂcmring company acquiring of erecting works with machinery and

tis an instance of the latter. In these cases the capital is fized in the sense

" heing invested in asscts intended to be tetained by the company more
¢ less permanently and used in producing an income. What is circulating
pital? Ttis a pottion of the subscribed capital of the company intended to

e used by being temporarily parted with and circulated in business, in the
rm of money, goods ot other assets, and which, or the proceeds of which,
ate intended to return to the company with an increment, and are intended
to be used again and again, and to always return with some accretion...”

COMMENTARY

Corresponding statutory provisions
Section 292 is a restatement of (former) s.79K of the predecessor CQ.
elth =i =

Overview

Any provision in an account is treate

d as a realized loss e I
that the provision for reyal ed loss by this 5.29

vation for diminution in value of a fixed

'ﬂI;hc g_er}eral tule is that if a sum is written off or retained with res
¢ onginal value/cost of a fixed asset, which is defined as the ‘:brq;:i?md
under sub-s. 292(7) herein, it will be treated as 2 realized loss,

496

o the definidon set out in the UK Companies Act 2006 under that

6) which states that: “fixed assets™ means assets of a company which
intended for use on a continuing basis in the company’s activities. See

er’s Company Law (reviewed July 2013), para. 9.814 et seq.

Certain amount relating to insurance company with long
term business to be regarded as realized profit or loss

(1) This section applies to a company that is an insurer and car-
ries on long term business.
(2) For the purposes of this Part—

(a) an amount properly transferred to the statement of com-
prehensive income of the company from a surplus in the
fund maintained by it in respect of the long term busi-
ness is to be regarded as a realized profit; and

(b) a deficit in that fund is to be regarded as a realized loss.
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(3) Subject to subsection (2), any profit or loss arising i
company’s long term business is to be disregarded for
purposes of this Part. T

(4) In this section—

(a) areference to a surplus in a fund maintained by ac
pany is a reference to an excess of the assets Tepres
ing the fund over the company’s liabilities attributaﬁl :
its long term business, as shown by an actuarial inve
gation; and

(b) areference to a deficit in such a fund is a reference ¢
excess of those liabilities over those assets, ag shown by
an actuarial investigation. |

(5) In this section—
actuarial investigation (F5H J17F) means an investigation—
(a) made under section 18 of the Insurance Companies Qp-
dinance (Cap.41); or |
(b) made pursuant to a requirement imposed under section
32 of that Ordinance; i
insurer (TRl% \) has the meaning given by section 2(1) and (2)of
the Insurance Companies Ordinance (Cap.41);
long term business (1< #1%E15) has the meaning given by secticn
2(1) of the Insurance Companies Ordinance (Cap.41).

COMMENTARY

Corresponding statutory provisions
Section 293 is a testatement of (former) s.795 of e predecessor CO. This
section is also comparable to 5.843 of the UK Companies Act 2006.

Overview
This provision provides the necessary reference to the Insurance Companies

Ordinance (Cap.41) and also for the determination of realized profit ot loss
([291.03]) for insurance company.

Section 2(1) of the Insurance Companies Ordinance (Cap.41) provides, inter
alia, the following definitions of the terms applied herein:

“insurer (TR ) means o person carrying on insurance business but does not inchide
Lipyd%
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Jong term business (TeZEFS) means any of ihe classes of insurance business
J}gmﬁad in Part 2 of the First Schedufe.”. Part 2 of the First Schedule sets out 9

classes of business.”

ion 2(2) of the Insurance Companies Ordinance (Cap.41) further

aes:

w2) References in [the Insurance Companies Ordinansef 1o at dnsurer include references

1o an insarer formed or established in Haong Kong and carrying on insurance business

tside Hong Kong, whether or not the tnsurer s afso carrying on insurance business in

Distribution in kind: certain amount to be regarded as
realized profit

If a ~ompany makes a distribution consisting of or including a
nat-eash asset, and any part of the amount at which the asset is
steted in the referential financial statements represents an un-
realized profit, that part of that amount is to be regarded as a
realized profit for the purpose of determining, before or after
the distribution, the lawfulness of the distribution in accordance
with this Part.

COMMENTARY

Cotresponding statutory provisions
Section 294 restates (former) s. 791 of the predecessor CO. This is also
comparable to $5.845 and 846 of the UK Companies Act 2006.

Overview

makes a distibution consisting of non-cash asset, any amount at
which the asset is stated in the accounts for distribution represents an
untealized profit {as defined in [291.03]); then

that profit will be treated as realized for the purposes of the distribution.

Application of Part

(1) This Part applies in relation to a distribution made on or af-
ter the commencement date of this Part, except a distribution
specified in subsection (2).
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(2) The excepted distribution is a distribution the gy
which would, had this Part applied in relation to the
bution, be determined under section 302 by refer
financial items as stated in any financial statements for
nancial year or period beginning before the commeng
date of this Part.

Division 2 Prohibitions and Restrictions

Prohibition on certain distributions

1) A company may only make a distribution out of profits avail-
able for distribution.

(2) For the purposes of this section, a company’s profits avail-
able for distribution are its accumulated, realized profits,
so far as not previously utilized by distribution or capital-
ization, less its accumulated, realized losses, so far as not
previously written off in a reduction or reorganization of
capital.

COMMENTARY

Corresponding statutory provisions
There is no equivalent provision in the predecessor CO,

Overview

Section 295 is a new provision which states that this Part 6 of the Opdi
will apply to a distribution made or after the commencement of this Py
exvep? it is not applicable to a distribution by reference to the financial
in any financial statements for: (i) for a financial year; or (ii) petiod beging
before the commencement date of this Part 6.

COMMENTARY

(a.e: ponding statutory provisions
on 297 restates (former) ss.79B(1) and 79B(2) of the predecessor CO.
section is also comparable to $.830 of the UK Companies Act 2006.

Financial items defined
Financialitenss means all of the following: (i) profits, losses, assets and liabili

(ii) provisions; or (iii) share capital and reserves (including undistribut.hle
reserves). s

Company only allowed to make distributions from realized and avail-
profits :
company can only make distribution out of profits available for
bution. This is desighed to ensutc that the shareholders can only
ceive profits made by the company, and not capital of the company, which
is generally reserved only for creditors. An unlawful payment of dividend
from non-existent profits is much the same thing as an unlawful reduction
capital. See Sang Lee Investment Co 1td v Wing Kiwai Investment Co Ltd (untep.,
23/1979 18 July 1980) at para. 36.

296. Saving for other restraints on distribution
This Part does not affect any Ordinance or rule of law, or any
vision of a company’s articles, restricting e cams out of wh
or the cases in which, a distribution may i< made.
ecbmpany’s profits available for distribution are defined as:
5

its acenmlated realized profits (so fat as not previously distributed or capi-
talized) less

its aconmulated realized losses (so far as not previously written off in a
reduction of reorganization of capital).

COMMENTARY

Corresponding statutory provisions

Section 296 restates the substance of (former) 5.79P of the predcces-sar.ﬁ@

: As a matter of accountancy treatment, a profit is regarded as realised if the
exvep? that reference to a company’s memorandum is removed. Y bR g

company concerned has obtained cash, as opposed to a profit on the books
shich will not give tise to any immediate cash, the latter termed an untealized
fit. Note that ptevious s5.291 to 294 provide for the ways to determine
ed profit or realized loss (|291.03]).

Overview
This provision permits a company to include a provision in its articles for
restriction of the source of funds for distribution.
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Defining “accumulated profits gained or loss”
295.05  As for the term “accumulated”, it refets to the total of the pra
or lossess suffered in a particular financial year, excludingp
previously for a distribution or capitalization and losses ps
written off. ¥

defined and referred to under this provision
o5, in relation to a company, means the aggregate of the company’s 298.03
"ge.ss the aggregate of its liabilifies.

share capital, in relation to a company, means so much of its share
15 equals the aggregate amount of the calls made on its shares (whether
those calls have been paid), together with: (i) any shate capital paid up
being called; and (i) any share capital to be paid on a specified future
“der the articles, the terms of allotment of the relevant shares, ot any
arrangements for payment of those shates.

Wrongful distribution

295.06 A distribution which is in breach of this provision is unlawful and ,
and cannot be ratified or authotized by the shateholders. See Re | alt
[1982] 3 All ER 1016 at 1038; see also Ridge Securivies Lid v Injgy,
Commissioners [1964] 1 WLR 479 at 495; Tradepower (Holdings) Lid v T,

wtable reserves, in relation to a company, means: (i) subject to 5.290(2)
(Hong Kong) 114 [2010] 1 HIKILRD 674 at para 125 to 126.

é Ordinance, the amount by which the company’s accumulated,
ed profits, so fat as not previously utilized by capitalization, exceeds
amulated, unrealized losses, so far as not previously written off in
uctiont of reorganization of capital; or (i) any other reserve that the
pa; it prohibited from distributing by an Ordinance (other than this
o. by its articles.

298. Listed company may only make certain distributions
(1) A listed company may only make a distribution—

(a) if the amount of its net assets is not less than
gregate of its called up share capital and undistrib
reserves; and

(b) 1if, and to the extent that, the distribution does not

the amount of those assets to an amount less tha
aggregate.

(2) A listed company must not include any uncalled share
as an asset for the purpose of determining the am~
net assets under this section.

¢

& 99. Restriction on application of unrealized profits

A company must not apply an unrealized profit in paying up de-
OO bentures or in paying up any amount unpaid on its issued shares.
‘ -t

COMMENTARY

sponding statutory provisions
0299 restates (Formet) s.79B(3) of the predecessor CO. This sectionis ~ 299.01
comparable to 5.849 of the UK Companies Act 2006.

COMMENTARY

Corresponding statutory provisions
298.01  Section 298 restates (former) 55.79C(1) and T9C(3) of the predecess
This section is also comparable to 5.831 of the UK Companies Act

view
pany shall not apply unrealized profit ([291.03]) for payment of ~ 299.02
es of any unpaid amount of its issued shares.

Overview
298.02  Apatt from the restriction that distribution must be paid out of pro
provision sets out a furiher restriclion, which states that:

sitional Arrangement (where still applicable)

ule 11, 5. 49 of the Ordinance prescribes thatif: (i) immediately before ~ 299.03
tember 1991, (if) a company was authorized by its articles to apply
unrealized profits in paying up (in full ot in part) unissued shares to

otted to the members as fully ot partly paid bonus shares, #hen that

sion in its articles continues (subject to any alteration of the articles) as

tity for those profits to be so applied after that date.

‘a lsted company can miake distribution onfy if the amount of its net assels,
any uncalled share capital, is greater than the aggregate of ifs called up share ¢a
undistributable reserves.”
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(b) must be passed at least 6 months before the

new disclosure tequirements as prescribed in this provision as well
financial year to which the directors’ report

edule 5 of the Ordinance represents this law’s effort to provide more
arency with regards to a companies’ business matters by having certain
companies (as defined in [382.06]) and companies not qualified for
ed reporting to prepare a more comprehensive directors’ report
now includes a business teview as of last year. As previously examined,
ection’s fequitement to prepate a business review was applicable since
ancial year beginning on or after 3 March 2014, as this was the date of
mmencement of this Ordinance.

(c) may only be revoked by a special resolution.
(5) Subsections (1), (2) and (3) have effect subject to ge,

(6) A director of a company who fails to take all reasongh|
to secure compliance with subsection (1) or (2)
offence and is liable to a fine of $150,000.

(7) A director of a company who wilfully fails to take gf]
able steps to secure compliance with subsection (1
commits an offence and is liable to a fine of $150,000 g
imprisonment for 6 months. 2

-dule 5 of the Otdinance sets out and lists the minimum contents of

’t_ must be included in the business review. The business review is defined

M analytical and forward-looking review of the company or group that

es information about the development, performance, and position of
business 0 the company or group.

(8) If a person is charged with an offence under subsectig h
it is a defence to establish that the person had re
grounds to believe, and did believe, that a competent and

able person— io1’s requirements now in full effect

now been mote than three years since this Ordinance has been
emented as all tequitements and applicatdons of this provision have
nin full effect since 2015. Accordingly, the director’s new duty to prepare
ctor’s report as required under this provision includes:

(a) was charged with the duty of ensuring that sy
(1) or (2) (as the case may be) was complied with;

(b) was in a position to discharge that duty.

—_ = all the necessary information and minimal contents as listed in
Schedule 5 of the Ordinance;

the new business review requirement which now obliges directors
to disclose the company’s eavironmental and social policies, overall
petformance, and an assessment of the future developments affecting
their business;

 ditrectors who fail to take all reasonable steps to secure compliance with
this new business review requitementate liable to a fine of HK$150,000
and, potentally, to imptisonment for six months under s.388(6) of the
Ordinance; and

that the Listing Rules have also been updated to extend the reach of the
new business review requitement to overseas incorporated companies
listed on the Hong Kong Stock Exchange.

COMMENTARY

Cotresponding statutoty provisions
Section 388(1) of the Ordinance is comparable to (former) s5.129D(1)
129D(3) of the predecessor CO. Sections 388(3) and 383(4) < f the O
are comparable to (former) s5.141D(1)(a) and 141D(1){(c, of the predece
CO whereas s5.388(6) to 388(8) of the Ordinance ¢ comparable to (f

5.129T of the predecessor CO.

Section 388(2) of the Ordinance is a new provision and accordingly there is
no equivalent provision in the predecessor CO.

Section 388(5) of the Ordinance is the connecting provision which
the relationship between this 5.388 of the Ordinance and subsequent s. ;
of this Ordinance. Director’s obligation to produce a director’s report

ectors (as defined in [371.04]) ate requited to prepare a ditectors’ report
the financial statement or consolidated financial statement pursuant to
All companies (unless exenpled under s.388(3) of the Ordinance) ate reqy 88(1) and 388(2) of the Ordinance. The directors’ report is a report
to prepare a business review as part of their director’s reports. See [35¢ the company’s information which is usually issued with the financial

and [368.04] for the all inclusive definition of companies. s,

Overview
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A directors’ report must contain the following information:

_¢t, This assessment should be a forward-looking review that indicates

Information

= lv future development” of the business.
Reference sectiong e dikely b

the (new) Comp iples behind the business review

- Ordjnar_lfigap,g%l : assist companies in assessing what should be placed in the business review
i) |name of every director Section 390(1)(a) 1 1t, the Hong Kong Institute of Certified Public Accountants (HKICPA)
- T . - the “Acconnting Bulletin 5: Guidance for the Preparation and Presentation
(if) | the principal activities of the Section 390(1)(b) 4 Business Review under the Tong Kong Companies Ordinance Cap.622" at the
il e #on of Hong Kong’s Companies Registry. As such, Acounting Bulletin 5
(i) | particulars of any other matter that is | Section 390(2) t the guiding principles for the preparation of the business reviews so
matetial for the membets” appreciation it would also be in compliance with Schedule 5 of the Ordinance. These
of the state of the company’s affairs aciples include that the business review:
and t.hc d]SClOSUFe.Of which will not, in should set forth an analysis of the business through the eyes of the
the ditectors’ opinion be harmful to the Lol o i
busi il sumaenss company s-board o ectors; _ _
il Sk () that fut.scope of the review should be consistent with that of the
(iv) | management contract Section 543(2) included financial statements, which should also complement as well
() | information prescribed by the as bupplcmdcint the ﬁl:laﬂciﬂl statements to enhance and improve overall
Companies (Directors” Report) Purorate distlosuee;
}i lljti S de by th F'P ] should be understandable and comptehensive;
; cgration made by the Hnanct should be balanced and ncutral, dealing even-handedly with both good
Secretary .
and bad aspects of the company; and
(vi) | business resier for all companies except should reflect the directors’ view of the business and be consistent with
the following companies information which the directors use in reporting to its members — such
. . S i i 3 ic priorit ent of
a |company flls within the | Section 388(3)@) views may mc%udel strategic ptiorities of the company, managcmcnt_o
. . capital, financial risk management strategies, managing and allocating
reporting exempton
N resources, etc.
b. | a wholly owned subsidiary Section 388(5)(b)

c. | prvate company not qualified
for reporting exemption may
opt out of the preparaton of
a business review by a special
resolution passed by members

Directors (as defined in both [371.04] and [383.10]) are wow duty-bound to
consider all those matters that should be included in the business review to
vide members with the relevant and material information necessary for a
mplete understanding of the development, performance and position of
company. In considering what should be included in the review, directors
uld consider both qualitative and quantitative aspects in the particular

i
Sectcns 388(3) and (4) |

Sec also Companies (Directors’ Report) Regulation (Cap.622D).

Defining the “business review”

As previously mentioned, a director must now include a business review 48
part of their director’s report. In summary, the business review under this
Ordinance should be a historical fair review of the business of a company
ot group (as the case may be) and should also cover important events thﬁ
have occurred from the end of the financial year to the date of the directors’

724

crcumstances. In simple terms, the nature and circumstances of the matter
elf should be assessed and consideted as to whether it will have an effect
on the members and company as a whole for it to be important enough to be
teported in the business review. Other aspects to be considered to improve
cotporate transparency should be the possible legal, sensitivity, and potential
“consequences of a corporate transaction or event which may have an effect
on all the partdes involved.
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388.21 Furthermore, a director is also liable to the company for loss suffered I
company as a result of any untrue or misleading statements or the q
F’f anything required to be_ included in the director’s report as so preg (5) The Court must not make the order unless the Court is satis-
in later 5.448(2) of the Ordinance. However, note that the director ig fied that—
#f the director knew or was reckless as to whether, a statement was unp.. . . ;
imislending, of the diector bnewan cmission was 4 disionssee SR (a) the occurrence of the event mentioned in subsection (1)

a material fact as so described undet that further s.448(3) of this Ox (a), (b) or (c) was accidental;
(b) it was due to inadvertence or to some other sufficient

cause that the event occurred; or

(4) The Court may make the order on any terms and conditions
that the Court thinks just and expedient.

388.22  But note that s.388(8) of the Ordinance states that a defence is auaijy,
a director if the director is able to establish that he: (i) had reasq
ground to believe; and (i) did believe that a competent and reliab]e
was charged with the duty of seeing that the directot’s report and b
review were complied with and that that person was in a posi

discharge that duty.

(c) it is just and equitable to grant the relief on other
grounds.

COMMENTARY

Additional director duties

388.23  Additionally, as provided and teferenced by s.388(5) of the Ord
those directors” duties as mandated under those s5.388(1) to 388(3) of
Ordinance will be subject to subsequent s.389 of the Ordinance wher
a private company has conducted certain acts as specified in that section 389(1) of
Ordinance, then such private company will have to prepare the direc
report in accordance with that subsequent provision as if it was a pu
company.

orresnonding statutory provisions

he ajotity of 5.389 of the Ordinance is new and accordingly there are no  389.01
ssapatable sections in the predecessor CO. But note that to s.382(1)(a) of

the Ordinance is equivalent to that (former) 5.30(3) of the predecessor CO.

yerview

a pravate company (as defined in [382.06]) during a financial year: 389.02
(i) tegisters any transfer of shares in contravention of the resttictions im-

posed by its articles;

(i) the membership of the company exceeds 50; or

makes an invitation to the public to subscribe for any shares or deben-

tures of the company,

389. Provisions supplementary to section 388
(1) This section applies if at any time during a fina-clal year ofa
private company—
(a) the company registers any transfer-of shares in the |
pany in contravention of the resizictions imposed by
company’s articles; X

putsuant to previous s.388, the ditectors’ report of such company for that
ncial year must contain the information required as if such private
(b) the membership of the company exceeds the number mpany is a public company.

spesified in section 1.1(1)(a)(ii); ur The company or person interested in the matter may apply to court foran  389.03

et not to comply with the said requirement. If the Court is satisfied with
of the conditions specified in 5.389(5) of the Ordinance, the Court may

make the order on any terms and conditions that it thinks just and expedient.

(c) the company makes an invitation to the public to sub-
scribe for any shares or debentures of the company.

(2) The directors’ report for the financial year is required to c
ply with section 388 as if the company were a public
pany.

(3) The Court may, on the application of the company or a pers
interested in the matter, order that subsections (1) and (2)
not apply.

Comparable provisions

This 5.389 of the Otdinance is comparable to previous s.382 of this very same  389.04
Ordinance which provides for the additional requitement for preparation of

cial statement to be complied by a private company when it ceases to

bea private company.
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Arrangements, Amalgamation, and Conipulsory Share Acquisition in Takeover

- Part 13
Effect of horizontal amalgamation

681.07 A horizontal amalgamation occurs between two or more subsidiaties of
same holding company. On a horizontal amalgamation:

'eviors OE each amalgamatlﬁg compﬂﬂy must nOt.:lfy thf: C(}mpany’s 682.02
¢Cl

od creditors of the ptoposed amalgamationland publish a flfju;:; of
nosed amalgamation in an English and Chinese fiewspapet in hor;lg

. ¢ 21 days before the date of the general mcejﬂng at which the
" le?Sn will be apptoved, ot if the amalgamation will be approved by
en f:zflution, before the written tesolution (as defined in [675.16]) is

1o the sharcholdets.

Lhe

() the shares of all but one of the amalgamating subsidiaties will
. cancelled (without payment ot other consideration); and
(i) thearticles of the amalgamated company will be the same as the arfice

of the amalgamating company whose share are not cancelled, '

682. Directors of amalgamating company must notify secured

ew provision requites the directozs to notify evety sccured creditor of  682.03
creditors of propesed amalgamation

posed amalgamation and to publish a notice i peERpapets:
O

if the amalgamation will be approved by resolution passed on ff’f’/[ at a general
‘meetz'ﬂg— at least 21 days before the date (.)f the mefiﬁng’ or efisgpthe
if the amalgamation will be appravga’ by 4 written rwolutzmﬁ'o}]: ot b i
citcolation date of the resolution, Ze the date on which copies
v‘.'nttw tesolution are sent to membets.

(1) The directors of each amalgamating company under Seg tion
680 or 681 must comply with subsection (2)}—
(a) if the amalgamation is to be approved by a resolution

passed on a poll at a general meeting, at least 21 days’
before the date of the meeting; or 1

(b) if the amalgamation is to be approved by a written resg.
lution, on or before the circulation date of the resolution,
(2) Those directors—

(a) must give written notice of the proposed amalgamatina

to every secured creditor of the amalgamating comra:
and

out example, sef out in the vertical amalgamation of 5.680, under this  682.04
ioﬁ the directors of Holdco Limited and Subsidiary A must:

e written notice of the proposed amalgamation to each of their
secured creditors; and ‘ o N

blish notice of the proposed amalgamation in an Et-'lg]lsh language

fluewspaper and a Chinese language newspapet, citculating generally in

(b) must publish notice of the proposed amalgamaizon in an ~ Hong Kong:

English language newspaper, and a Chivecs language
newspaper, circulating generally in Flcug Kong,
(3) If the directors of an amalgamating company contravene sub-
section (1), each of them commits ap Cfience and is liable toa
fine at level 3.
(4) Insubsection (1)(b)—

circulation date (18] 0 ) has the meaning given by Section
547(1).

‘Circulation date ) ;
'{T:W'- Jation date, in telation to a written resolution ot a proposed written  682.05

resolution, means: (i) the date on which copies of the tesolutionuarfc sent to
,é]iéi;r:le membets in accordance with .553 of the Ordinance; or (i) if copies
mé'éé:nt to eligible members on ditferent days, the first of those days.

Director’ as defined and applied under this Division 3 of P‘att 13 .
Director includes any person occupying the positon of dl.Iector (bz; .
%ﬁhﬁmver name called) and by which now includes a shadow director an
2 tesetve director. A director is a person from a group of managers who
ﬂéads ot supetvises a particular area of a company, program, ot pro]ectﬁ.b”gm
director, as appointed or elected (as the case may be) .has the‘ responsibility
for determining and implementing the company’s policy. A director does not
 have to be a stockholder (shareholder) or an employee of Fhe firm, and may
only hold the office of director (see qualifications for directors). Pzrﬁﬂtﬂf‘.i'
 act on the basis of resolutions made at directors” meetings, and deﬂ?rc their
~ powers from the corporate legislation and from the company’s articles of
 association, - This definition now also includes shadow directors.

COMMENTARY

Corresponding statutory provisions

Section 682 is a new provision and accordingly there is no equivalent section
in the predecessor CO. However, this provision is instead comparable ©
5.215D(3) of the Singapote Companies Act.

682.01
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683.  Director of amalgamating company must issue certificate on

ratement without reasonable grounds commits an offence as prescribed in
solvency statement '

ub-5.683 ).

(1) Every director of the amalgamating company who votes in
favour of making a solvency statement must issue a cemﬁ_
cate—

Example of the process of issuing the certificate of the
solvency statement

In the example on vertical amalgamation under 5.680, the respective
Mcate to be issued by every ditector (as so defined under [682.06]) of
" Holdco Limited and Subsidiary A must state, in the directot’s opinion, that:

(a) stating—
(i) that, in the director’s opinion, the conditions spegi-
fied in Section 679(1)(a)(i) and (ii) are satisfied;

and i) asat the date of the statement:

(a) there is no ground on which Holdco Limited and Subsidiary A
could be found to be unable to pay its debts and the grounds for
that opinion;

(b) nofloating charge created by Holdco Limited and Subsidiary A;

(c) ~na other security cteated by Holdco Litnited or Subsidiary A over
« class of assets, to any of which the security interest has not
attached; or

() such floating charge ot other security exists and each person
entitled to the charge or security has consented in writing to the
amalgamation proposal.

() ABC Limited (the amalgamated company) will be able to pay its debts

as fall due during the 12 months immediately after the effective date of

the amalgamation and the grounds for that opinion.

(ii) the grounds for that opinion; and

(b) stating that the condition specified in Section 679(1)(b)
is satisfied.
(2) A person who contravenes subsection (1) commits an offence
and is liable to a fine at level 4.
(3) A director of the amalgamating company commits an offence
if the director votes in favour of making a solvency statement,
or otherwise causes a solvency statement to be made, without:
having reasonable grounds for the opinion and fact expressed

in the statement.

(4) A person who commits an offence under subsection (3) & »
liable—

(a) on conviction on indictment to a fine of $150,007 21d to

imprisonment for 2 years; or

Tailute to issue the certificate is an offence. Furthermore, a director of the
amalgamating company, that is Holdco Limited and Subsidiary A in our

(b) onsummary conviction to a fine at levehOand to impris- ‘example, commits an offence if the director:
onment for 6 months. (i) wvotes in favour of making a solvency statement, or

(i) makes a solvency statement,

‘without having reasonable grounds for the opinion and fact expressed in
the statement (sub-5.683(3)). Directors who voted in favour of making a
solvency statement without reasonable grounds commits an offence as
;&t:cSCﬂbed in sub-s.683(4).

COMMENTARY

Corresponding statutory provisions
Section 683 is a new provision and accordingly there is no equivalent section’
in the predecessor CO. However, this provision is instead compatable to
s5.215D(6), 215(7), 2151(6) and 215](5) of the Singapore Companies Act.

' Solvency statement

ﬁmply put, a selvency statement is a statement in writing by all of the directors

which states that, as regards the company’s situation at the date of the

statement: (i) there are no grounds on which the company could be found to

be unable to pay or otherwise discharge its debts; and (ii) the company will
ble to pay its debts as they fall due duting the 12 months immediately

ollowing the date of the statement, o, if it is intended to commence an
leamation, within 12 months of the date of the statement, that the

Overview

Section 683 is a new provision which provides that every directot
the amalgamating company who votes in favour of making a s
statement under 5,679 must issue a certificate on compliance with cer!
conditions. Note that directors who voted in favout of making a solve:
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company will be able to pay or discharge its debts in full within 12 moy
of the commencement of the amalgamation. The full definition is stageg
8.679 of the Ordinance.

Offence
A director commits an offence if he votes in favour of making a solyg
statement without having reasonable grounds for making it as Ppreses

undet sub-s.683(3). The offence carries maximum penalties of 2 y.

imprisonment and a fine of $150,000 as prescribed under sub-s. 683(4)

684, Registration of amalgamation

(1) For the purpose of effecting an amalgamation, the fol]

(2)

€)

“)

documents must be delivered to the Registrar for regmmm
within 15 days after the approval of the amalgamation py
posal—

(a) the amalgamation proposal that has been approved;
(b) every certificate required by Section 683(1);
(c) a certificate issued by the directors of each amalgam

ating company stating that the amalgamation has be .‘
approved in accordance with— )
() this Division; and )

(ii) the articles of the amalgamating company:

(d) anotice of appointment of the directors of the
ated company;

amalgam-

(e) a certificate issued by the directors, o+ the proposed di-
rectors, of the amalgamated company stating that where
the proportion of the claims of ths amalgamated com-
pany’s creditors in relation to the value of that compa-
ny’s assets is greater than the proportion of the claimg
of an amalgamating company’s creditors in relation to
the value of that company’s assets, no creditor will be
prejudiced by that fact.

A document mentioned in subsection (1)(a), (b), (c), (d) or
(e) must be in the specified form.

As soon as practicable after the documents mentioned in sub-
section (1) are registered, the Registrar must issue a certifi-
cate of amalgamation.

A certificate of amalgamation may be issued in any form that
the Registrar thinks fit.
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: spoﬂdmg statutory provlsmns
. 684 is a new provision and accordingly there is no equivalent section

redecessor CO. However, this provision is instead comparable to

155(1), 215F(1), and 2158(4) of the Singapore Companies Act.

iew

éon 684 is 2 new provision which sets out that documents requited for

Sstration of the amalgamation, which all musc: (i) be in the specified
and (ii) delivered to the Registrar within 15 days after the approval of

mm]gamatlon proposal.

followii e documents must be delivered to the Registrar within 15 days

er aporeoal of the amalgamation:

B %&"é‘?:

tae approved amalgamation proposal; .

the certificates issued by directors of the amalgamating companies;

a certificate issued by the directors of each amalgamating company
stating that the amalgamation has been approved in accordance with
Division 3 of Part 13 and the company’s articles;

) a notice of appointment of the amalgamated company’s directots; and

5 J
©

acertificate of the amalgamated company’s directors stating that where
the claims of the amalgamated company’s creditors as a proportion of
that company’s assets are greater than the claims of an amalgamating
company’s creditors as a portion of that company’s assets, no creditor
will be prejudiced by that fact.

After the documents have been registered, the Registrar must issue 2
certificate of amalgamation.

685.

Effective date of amalgamation

(1) A certificate of amalgamation issued under Section 684(3)
must specify a date as the effective date of the amalgamation.

(2) If an amalgamation proposal specifies a date on which the
amalgamation is intended to become effective, and that date
is the same as or later than the date on which the Registrar
registers the documents mentioned in Section 684(1), that
date must be specified in the certificate of amalgamation as
the effective date of the amalgamation.

(3) On the effective date of an amalgamation—
(a) the amalgamation takes effect;

215
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(b) each amalgamating company ceases to exist ag an e
separate from the amalgamated company; and

(c) the amalgamated company succeeds to all the p
rights and privileges, and all the liabilities anq
tions, of each amalgamating company.

(4) On and after the effective date of an amalgamation—

(a) any proceedings pending by or against an amalgamag;
company may be continued by or against the amalpg,
ated company;

(b) any conviction, ruling, order or judgment in fayoyr
against an amalgamating company may be enfop
or against the amalgamated company; and

(c) any agreement entered into by an amalgamating
pany may be enforced by or against the amalgs :
company unless otherwise provided in the agree

mation, the Registrar must make a note of the amalgan
in the Companies Register in relation to each amalgém
company. i

COMMENTARY

Cotresponding statutory provisions

Section 685 is a new provision and accordingly there is no cavivalent se
in the predecessor CO. The section is conceptually eq: wWalent (though
identical) to ss. 224 and 225 of the New Zealand Companies Act 1993
ss. 21514(2), 215F(3), and 215G of the Singapore Cempanies Act.

Effective date of amalgamation A
The effective date of the amalgamation will be specified in the certificate of
amalgamation issued by the Registrar,

Subsection 685(2) provides that if an amalgamation proposal specifies a
proposed effective date of the amalgamation which is the same or later than
the registration date of all the documents by the Registrar, that proposed
effective date of the amalgamation must be specified in the certificate of
amalgamation as the effective date of the amalgamation.

Subsections 685(3) and 685(4) set out the legal position on and after the
effective date of an amalgamation. But note that this provision as a th-]k_.
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(5) As soon as practicable after the effective date of an am, L de
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covide when the tegistration date will be where the proposed

gate of the amalgamation is earlier than the registration date of

ations merge companies into one company
effect of an amalgamation is that the amalgamating companics
cher and now exist as one company i.e. the amalgamated company
and 681(1)). Each amalgamating company ceases to exist as an
<epatate from the amalgamated company. The amalgamated company

o all the property, rights and privileges, and all the liabilities and
ns, of cach amalgamating company. The process does not involve
ansfer” of propetty, tights or liabilities from amalgamating companies
: amalgamated company as such. Rathet, the amalgamating companies
as one company following the amalgamation and simply stand

hoos of the amalgamating companies. Sce sub-55.685(3)(b) and
tc), see also Carver Holt Harvey Ltd v McKernan [1998] 3 NZLR 403;
~ew Zealand Lid v PGG Wrightson L#d [2009] 1 NZLR 577.

685.05

proceedings commenced against an amalgamating company can be  685.06

dnued against the amalgamated company, and contracts entered into
an amalgamating company can be enforced against an amalgamating
any (unless the contract provides otherwise) (sub-s.685(4)). - .

ample of the effective date of an amalgamation
shown in the example on the vertical amalgamation, under 5.680 of the
inance, with effect from the effective date of an amalgamation: |

685.07

the amalgamation takes effect;

each amalgamating companies, that is Holdco Limited and Subsidiary
A, cease to exist as an entity and are separated from the amalgamated
company, that is ABC Limited;

the amalgamated company, that is ABC Limited, succeeds to all the
propetty, rights and privileges, and all the liabilities and obligations,
of each amalgamating companies, which are Holdco Limited and
Subsidiary A;

any proceedings pending by or against an amalgamating company may
be continued by ot against ABC Limited;

any conviction, ruling, order or judgment in favour of or against
Holdco Limited or Subsidiary A may be enforced by or against ABC
Limited; and

any agreement entered into by Holdco Limited or Subsidiary A may be
enforced by or against ABC Limited unless otherwise provided in the
agreement (CO, $5.689(3) and 689(4)).

........................................................
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COMMENTARY

Corresponding statutory provisions
841.01  Section 841 is compatable to (former) ss.143(1)(a), 143(13@,.
146A of the predecessor CO.

Financial Secretary’s powet to appoint an investigator to re
and investigate a company’s affairs on its own initiative gr
Court’s request

841.02  This provision:

(D) reguires the Finangal S ecretary fo appoint a person to nvestigate
affairs if the Court orders that the company’s affairs
investigated (sub-s.841(1); see also 5.845 on the directions
inspector appointed under this provision); or

()  empowers the Tinancial Secretary, if it is satisfied that it is in th
interest even though the company is in the course of bein,
voluntatily, to appeint a person to investigate the company s affairs if it
that there ate circumstances suggesting that:

*  the company was formed for a fraudulent or unlawful p
*  the company’s affairs are being or have been conducted:
@) in a manner unfairly prejudicial to the interests of i?'ng
bers generally or to one or more members;
() with intent to defraud its creditors ot the crediineg
other person; or
(iif)  for any other fraudulent or unlawful putpesy;
or
* the persons concerned with the forshalion of the
or the management of its affairs huve eagaged in fra
feasance or other misconduct towards the company, its
bers or its creditors regarding the formation or man:
(sub-5.841(2)). ‘

Distinctions from the predecessor CO

replaced by the words “unfuirly Pprejudicial’ which are the same wordi
terms as used in previous s.724 in Part 14 of this Ordinance.

841.04  Also note that “members not given alf reasonable information” is no longera,
tor the appointment of an Inspector as it is suggested that membe
have the right to inspect company records under Division 5 of Part 1
this Ordinance as a remedy may now also be sought under this same
Division 5 of the Ordinance.

586

T o st e

84103 The word “gppressive” in (former) 5.143(1)(c)@) of the predecessor CO Wl
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| ei;,;g:; li)nacljdes: (i) the founding/ founder members; as well as
e

son who agtrees to become a member gf a company an.cT
- d. as a member, in the company’s register of members.lb
- !an Part 14 of the Ordinance has expanded the meaning
P b CUmIPO i);clude: (i) personal representatives of a deceased
‘ t?;ot\:e ii_ or person beneficially interested in the share by the
tr

-' tacy of a deceased member; and (iii) personal representative of

ner bet.

stice of appeintment as inspector to be delivered to

7N i ion 840
4 person who is appointed as an inspector under SECEIOTI.

or 841 must deliver a notice of the appointment to the Registrar
for registration. - N

The notice must be delivered to the Registrar 'wn;hm 15 'dgys
after the date of the appointment and must be in the specified

form.

COMMENTARY

onding statutory provisions
842 is comparable to (former) 5.151 of the predecessot CO.

W

pointment, the inspector shall deliver to the Registrar a notice t?lf
nent, in the specified form, within 15 days after the date of the

tment.

Subdivision 3 Financial Secretary’s Powers to
Give Directions to Inspectors

General power of Financial Secretary to give directions

regarding investigation _

(1) The Financial Secretary may give directions to an inspector
regarding an investigation. .

(2) The Financial Secretary may give directions under this
section—

587
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(a) onthe Financial Secretary’s own initiat_ivg; or
(b) at the request of the inspector.

(3) The Financial Secretary may vary or revoke an
given under this section. i

COMMENTARY

Corresponding statutory provisions
Section 843 is a new section and there is no equivalent provis
predecessor CO. However, this provision may instead be comy
ss.446A(1) and 446A(4) of the UK Companies Act 1985, i

843.01

Overview
843.02  Section 843 is a new provision which provides general power
Financial Secretary to give, vary or revoke directions to an inspector o
investigation. The direction may be given on the Financial Secte

initiative or at the request of the inspector.

844. Tinancial Secretary may give directions regarding subj

matter of investigation etc.

(1) Without limiting Section 843, the Financial Secr
give directions to an inspector with respect to an; ova
following—

(a) the terms or subject matter of the inestigation
er by reference to a specified arsa of a co
operation, a specified transaciion, « specified p
time or otherwise);

(b)

the matters the inspector must take into account
not take into account in conducting the investigatic

(c) the steps the inspector must take or must not take it
conducting the investigation.

Without limiting Section 843, the Financial Secretary

also give directions to an inspector to require that the in

report or final report of the investigation—

(2)

(a) is to include the inspector’s opinion with respect o 4
specified matter;

(b) is not to make reference to a specified matter;

588

ified (8 B]) means specified in directions given under this

nonding statutory provisions

. 844 is 2 new section and there is no equivalent provision in the  844.01
wor CO. However, this provision may instead be compatable to
v L46A(3), and 446A(5) of the UK Companies Act 1985.
V)
Secretary’s empowered to direct the inspector accordingly 0
844,

and/or final repott.

Part 19: Investigations and Enguiries

(© is to be made in a specified form or manner; or

(d) isto be completed by a specified date.
- {p this section—

COMMENTARY

on to the powers set out under previous 5.843, t_his s..84~4nis also a
ion which provides specific powets to the F?nancml Secretaty,
e powet to give directions to the inspector: (i) on the terms or
matter of the investigation; (ii) on the rnatters'to be co?nsllderf?d;
teps to be taken; and (iv) the content of the inspector’s interim

Financial Secretary may give directions to terminate or

suspend investigation

(1) Without limiting Section 843, the Fingncial lSeclretary. may, at

any time before the completion of an investigation, direct the

mspector—

(a) to terminate the investigation; or

(b) to suspend the investigation for a period as specified by
the Financial Secretary.

If the inspector is appointed under Section 841(1), the Finan-

cial Secretary must not give directions under subsection (1)(a)

unless—

(a) it appears to the Financial Secretary that—

(i) matters have come to light in the course of the
investigation which suggest that a criminal of-
fence under the laws of Hong Kong has been
committed; and

@)
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COMMENTARY erasing, adding to ot altering an entry or other particulars in the

ments; of

record ot docu sor . e
(') interfering with, or causing or permitfing any other perso
o ith th t
1 : record or documents.

interfere with the : . _—

d. before the inspector at the specified time and place, and oy
- hethet on oath, administered by the inspector, or othe

Corresponding statutory provisions
846.01  Section 846, exccep? sub-5.846(3), is comparable to (former) 55.145(1), 145
145(2) and 150(b) of the predecessor CO, That sub-5.846(3) is i
comparable to both: (i) s.183(4) of Securities and I

‘utures Opgj § any question, ™ any matter under investigation that the inspectos may
(Cap.571); and (i) 528(5) of Financial Reporting Council Oy wise, felating to any |
(Cap.588) . ;:;se; ¢ any question telating to any matter under investigation that is
y Answet
Overview

ified i otice; and . |
~ snecified in the notice; ‘ . - | .
. the inspector all other assistance in connection with the investig
mSP y - i sonably able to give.
that the petson is reasonably

846.02  This 5.846, along with subsequent s5.847 to 850 set our and list the

powets once appointed by the Financial Secretary under previous

55.840 - don
841 as well as later 5.853 of the Ordinance,

tio1.s from the predecessor CO - Inclusion of new te{:‘ms o s
r s :books and documents” are replaced by the phrase “record o
e
e ent” in sub-5.846(1)(a).
i

don 846(1)(b) adds a new power for tP‘le inspectpr to rcqu‘ltrledt};z 846.05
‘on of record and documents. The inspector 1s now entitie ¥

t:':?;pa@ lo preserve the documents. 1n addition, the exp;eils iz’:z; i‘z

‘ he answering of questions as mandated under sub-5.846(1)(d) 7

o newly added.

Inspector empowered to request the deliver
etc. during the course of investigation
846.03  This provision empowers an inspector

y of records, docum ents,

([840.09)) to require, by writt
notice, that any of the Jollowing persons: (i) the company; (ii) existing
former director, manager or company secretary, or any other
involved in the management, of the company; (iii) existing ot fo
banker, solicitor or auditor of the company; and (iv) petson whom
inspector has reasonable grounds to believe to be in possession cf g,
record or document that contains or is likely to contain, informg

Officer ; er or  846.06
. %o o . ; L . ) . a ditector, manag
relevant to the investigation and/or the information, 20 ds anv or ol of s+ in relation to a body corpotate, means 3
g _ 4
Jollowing:

any secretary of, or any other petson involved in the managcrélet“{t
“ gody corpotate. - Body corporate: includes Q) a company; an (nr)1
company incorporated outside Hong Kong; but excludes a corporatio

(1) Produce, within the specified time and at the specified
or document, specified in the notice that:
() 1is or may be relevant to the investigatior:, and
() s in the person’s custody or power,
However an inspector shall

place, any record

‘a‘;oi:lcludes any person occupying the position of Fijrector (bjr WI;;L:E::; 846.07
e called) and by which now includes a shadow dlICCtOf zmh al cserve
tectot. A director is a petson from a group of Managers W »I?h;dz-mm,,
5 .;:rvises a patticular arca of a company, pr{jg)raﬁl, th };t(;];;t(;nsibﬂity ﬁ);
45 appoi cted (as the case may be) has :

‘ aFﬁﬁ;;dasé iilr?plemcilting the company’s policy. A director doe; mn:t
to be a stockholder (shareholder) ot an employee of \"he firm, a}g ’ 3;
hold the office of director (see qualifications fo.r ditectors). _ zr;fl 0;
act on the basis of resolutions made at directots’ meetings, and’ den'vc(i S EO: ;
owe s from the corporate legislation and from the. company’s article
association. - This definition now includes a shadow director.

not require an authorized institution to pro-

duce any record or document or disclose any information in respect of

the affairs of its customer unless the inspector:

*  has reasonable grounds to believe that the customer tay be able to

provide information relevant to the investipation; and

certifies in writing that it is satisfied that the production ot disclo-

sure is necessary for the investigation.

(@) Take all reasonable steps to “preserve the record or document” befote it is
produced to the inspector. The definition of “preserve the record or
documents” includes preventing a petson from:;

(@) removing, disposing of or destroying the record ot documents;

592 593




846.08

846.09

846.10

846.11

846.12

846.13

C i 3 /. i
ompanier Ordinance (Cap.622) Part 19: Investigations and Enguiries

Auditor
An anditor means: a person appointed and authotized to examine 2 Comy
(‘i)“accounts and accounting records; (if) compare the charges with the Vm ]

(it} verify balance sheet and income items; (iv) publish and state the t b
ete. This is usually an accountant who conducts an audit to verify the :
of the financial records and accounting practices of the company, 2 1

audit will point out deficiencies in accounting and othet financial opeta

rds

includes “any record of information” (however compiled or
and includes any: (i) books, deed, contract, agreement, voucher
receipt; (i) document or other material used with or produced by
formation system; (iii) information that is recorded othetrwise than
egjb]e form but is capable of being reproduced in a legible form;
document, disc, tape, sound track or other device in which sounds
thet data (not being visual images) ate embodied so as to be capable
1, or without the aid of other equipment) of being reproduced; and
flm (including a microfilm), disc, tape or other device in which visual
ves are embodied so as to be capable (with or without the aid of other
ment) of being reproduced.

Manager
A manager in relation to a company is the person who performs mg
functions in relation to the company under director’s immediate augh
- &
(but excludes a receiver or manager of the company’s property), and
A 3 I
also be a special manager of the company’s estate appointed undep s

of the Companies (Winding-Up and Miscellaneous Provisions) Ord
(Cap.32).

formatiow
emation’izcludes: (i) data, text,images, sound codes, computer programmes,
wac and databases; and (if) any combination of the things mentioned in

Company secretaty |
«atazuph (i) above.

Company secretary includes any person occupying the position of a cop
secretary (by whatever name called). The company secretaty is an
appointed by the directors of a firm as responsible for ensuing that
and financial obligations under the corporate legislation are complied O
A company secretary’s formal duties include: (i) calling meetings; (i) rccb‘::fﬁﬁ
minutes of the meetings; (jii) keeping statutoty record books; (iv) proper pay »

of dividend and interest payments; and (v) proper drafting and exectiian
agreements, contracts, and resolutions. A company secretary of a ConPALY my
cither be: (i) natural person who ordinatily resides in Hong Kot of (i) abo
cotpotate having its registered office or a place of business ir: 11 oag Kong..

’
& 7. Inspector may require production of director’s accounts
(1) If an inspector appointed to investigate a company’s affairs
has reasonable grounds to believe that a director or former
director of the company maintains or has maintained an ac-
count specified in subsection (2}, the inspector may, by notice
in writing, require the director or former director to produce
to the inspector all documents relating to the account that are
in the possession, or under the control, of the director or for-
Agent mer director.
en R . - v . .
4 ; . ; i N (2) The account is one of whatever description maintained by the
C(;g: t’af .r:fglcg) tao . compagy, includes: (i) a baiker or solicitor of the director or former director (whether alone or jointly with any
is eﬂgagzzi A% audﬁfjg?’ge Z;}:f m;— officer of the company or not, who other person) with a bank, deposit-taking company or similar
pany financial institution (whether in Hong Kong or elsewhere),
into or out of which there has been paid—

(a) any emolument, retirement benefit or compensation
in respect of the directorship, particulars of which are
not contained in the notes to the financial statements
of the company for any financial year, contrary to Sec-
tion 383;

(b) any loan or quasi-loan in favour of the director or for-
mer director, or any money that has resulted from or
has been used in the financing of any dealing in favour

Books

Books includes: accounts and accounting information, however compiled o
stored, and whether ot not recorded in a legible form. ;

Documents
The term documents includes: (i) register, books or tape tecording; (if) input of
output, in whatever form, into or from an information system; and (iif) othet
documf_:nt or similar material (whether produced mechanically, electronically,
magnetically, optically, manually or by any other means).
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of the director or former director, particulars of
are not contained in the notes to the financia]
ments of the company for any financial vear, congy
to Section 383; or

(c) any money that has been in any way connected with
misconduct of the director or former directar (w :

fraudulent or not) towards the company or its men

COMMENTARY

Corresponding statutory provisions
Section 847 is comparable to (former) 5.145B of the predecessor CQ),

Inspector empowered to request the production of a director’s
bank account(s)

If an inspector ([840.09]) has reasonable grounds to believe that a direeros
ot former director (as defined in [846.07] above) has maintained an accou

with a bank, a deposit-taking company, or financial institution (in
Kong or elsewhere) in to or out of which there has been payment of:

@ being not shown or contained in the notes to the financial statemept

accounts in accordance with previous s.383 of the Ordinance:

directorship; or

loan or quasi-loan in favour of director or former dites tot; Or

favour of ditector or former director;

() moneyin connection with any misconduct of ditécicr or former ditector,

then the investigator may by notice in wiiting require the director or for

director to produce 2/ documents relating to the account, which are in the

possession, or undet the control, of the ditector or former directot.

848.  Provisions supplementary to sections 846 and 847: powers to

require explanation etc.

(1) If a person produces a record or document in compliance
with a requirement imposed under Section 846 or 847, the

inspector may—

(a) make copies, or otherwise record the details, of the re-

cord or document; and

596

emolument, retirement benefit, compensation in respac of

money resulted from or used in the financing of zny dealings in
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(b) by notice in writing, require the person to provide any
information or explanation in respect of the record or
document.

If a person gives any answer or proviclles any mfomation or
explanation in compliance with a requirement imposed 1.1ndf:r
subsection (1) or Section 846, the inspector may, by notlcfa in
writing, further require the person to verify, witlf‘xin the tl{ne
specified in that further requirement, the answer, information
or explanation by a statutory declaration.

2

If a person does not give any answer or proviFle any
information or explanation in compliance with a requirement
imposed under subsection (1) or Section 846 for thc‘: reason
ai the answer, information or explanation is not within the
erson’s knowledge or in the person’s possession, the inspec-
tor may, by notice in writing, further require the person to
verify, within the time specified in that further requirement,
that reason and fact by a statutory declaration.

®)

A statutory declaration mentioned in subsection (2) or (3)
may be taken by the inspector.

COMMENTARY

Cotresponding statutory provisions . _
ction 848 is a new provision and accordingly there is no equivalent section
the predecessor CO. Howevet, this provision may instead .compa.table to:
1792)(a)(D), 183(1)(b), 183(2), and 183(3) of the Securities and Futures
dinance (Cap.571); and (i) s5.27(2)(), 28(2), 28(3), and 28(4) of the
nancial Reporting Council Ordinance (Cap.588).

ditional powers granted to the investigator in the course of

s investigation .
e a person (5.846(2)) produces records or documents under previous
846 or 847 of the Ordinance, sub-5.848(1) allows the inspector ([840.09]) to:

make copies and record the details of the record or document so
produced, or . .

by written notice, requite a person to provide information ot explanation
in respect of the records or documents.

¢ a petson answers ot provides records ot information under the above
5ub-5.848(1) ot previous 5.846 of the Ordinance, the inspector may under
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These model articles, as dictated in Schedule 1, contains all the mapng Model articles for companies limited by guarantee
articles as prescribed by the Ordinance, which are: . o
gchedule 3 prescribes the model articles for companies limited by

*  name of the company (s.81 of the Ordinance); guaranice.

*  members’ limited liabilities (s.83(1) of the Ordinance);

*  the liability of members is limited to any amount unpaid on the
held by the members (5.84(1) of the Ordinance); and

*  information of share capital (5.85(1) of the Ordinance).

Note—

For information that must be stated in the articles of a company
limited by guarantee, please see sections 81, 83(1) and 84(2) of the

Corresponding statutory provisions Companies Ordinance (Cap.622).

There is no equivalent section in the predecessor CO. The standard ;
of association for non-private companies limited by share wete contained iy
Part I of Table A of the predecessor CO. )

COMMENTARY

Overvic\” _ _ ‘ _
Lot of the Regulation prescribes the model articles contained in this

. \cdule 3 fot the use by companics limited by guarantee.

3. Model articles for private companies limited by shares

Schedule 2 prescribes the model articles for private compa

limited by shares. . model articles as listed in Schedule 3 contain all the mandatory articles

Note— prescribed by the Ordinance, which are:

name of the company (s.81 of the Ordinance);

members’ limited liabilities (5.83(1) of the Ordinance); and

the members undertake to contribute a specified amount upon
winding-up of a company (s.84(2) of the Ordinance).

For information that must be stated in the articles of a priv.
company limited by shares, please see sections 81, 83(1),
and 85(1) of the Companies Ordinance (Cap.622).

Cotresponding statutory provisions

ere is no equivalent section in the predecessor CO. The st@dard
icles of association for private companies limited by guarantee without
are capital were contained in Table C of the predecessor CO.

COMMENTARY

Overview _
Section 3 of the Regulation prescribes the n:5dG=1 articles contained in this

Schedule 2 for the use by private companies limited by shares. Saving

These model articles in Schedule 2 contain all the mandatory articles

o This Notice does not affect—
provisions as prescribed by the Ordinance, which are:

(a) Table A in the First Schedule to the Companjesl; Ordi-
nance 1865 (1 of 1865), as in force from time to time, so
far as it applies to an existing company;

(b) Table A in the First Schedule to the Companies Qrdi-
nance 1911 (58 of 1911), as in force from time fo tume,
so far ag it applies to an existing company;

(¢) Table A in the First Schedule to the predecessor Ordi-
nance, so far as it applies to an existing company; and

(d) the articles of an existing company limited by guaranltee,
whether or not the existing company has a share capital.

. name of the company (5.81 of the Ordinance);

*  members’ limited liabilides (s.83(1) of the Ordinance); J

*  the liability of members is limited to any amount unpaid on the shates
held by the members (5.84(1) of the Ordinance); and

e information of share capital (s.85(1) of the Ordinance).

Corresponding statutory provisions

There is no equivalent section in the predecessor CO, The standard
of association for ptivate companies limited by share were contained in-
Part TT of Table A of the predecessor CO.
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Division 1

Directors’ general authority

(1)

(2)

3

4

Members’ reserve power

(1

)

Directors may delegate

(1)

(2)

©)

PART 2
DiricTors AND COMPANY SECRETARY

Directors’ Powers and Responsibilities

Subject to the Ordinance and these articles, the business gnq
affairs of the company are managed by the directors, y,
may exercise all the powers of the company.

An alteration of these articles does not invalidate any prigy
act of the directors that would have been valid if the a‘lterg;
tion had not been made. :

The powers given by this article are not limited by any other
power given to the directors by these articles.

A directors’ meeting at which a quorum is present may exer-
cise all powers exercisable by the directors.

The members may, by special resolution, direct the director
to take, or refrain from taking, specified action.

The special resolution does not invalidate anything that the
directors have done before the passing of the resolution.

Subject to these articles, the directors 1hajy if they think fit,
delegate any of the powers that are conierred on them under
these articles—

(a) to any person or committee;

(b) by any means (including by power of attorney);
(c) toany extent and without territorial limit;

(d) in relation to any matter; and

(e) onany terms and conditions.

If the directors so specify, the delegation may authorize fur-
ther delegation of the directors’ powers by any person 0
whom they are delegated.

The directors may—
(a) revoke the delegation wholly or in part; or
(b) revoke or alter its terms and conditions.
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Committees

(1) The directors may make rules providing for the conduct of
business of the committees to which they have delegated any
of their powers.

(2) The committees must comply with the rules.

Division 2 Decision-Taking By Directors

Directors to take decision collectively

A decision of the directors may only be taken—
(a) at a directors’ meeting; or

b} in the form of a directors’ written resolution.

Calling directors’ meetings

(1) Any director may call a directors’ meeting.

(2) The company secrelary must call a directors’ meeting if a
director requests it.

(3) A directors’ meeting is called by giving notice of the meeting
to the directors.

(4) Notice of a directors’ meeting must indicate—
(a) its proposed date and time; and
(b) where it is to take place.

(5) Notice of a directors’ meeting must be given to each director,
but need not be in writing.

(6) Ifanotice of a directors” meeting has not been given to a diree-
tor (the failure) but the director waives his or her entitlement
to the notice by giving notice to that effect to the company not
more than 7 days after the meeting, the failure does not affect
the validity of the meeting, or of any business conducted at it.

Participation in directors’ meetings

(1) Subject to these articles, directors participate in a directors’
meeting, or part of a directors’ meeting, when—

(a) themeeting hasbeen called and takes place in accordance
with these articles; and

(b) they can each communicate to the others any information
or opinions they have on any particular item of the busi-
ness of the meeting.
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10.

11.

(2) TIn determining whether directors are participating in g
tors’ meeting, it is irrelevant where a director is and hgy
communicate with each other.

(3) If all the directors participating in a directors’ meeting
not in the same place, they may regard the meeting ag ¢
place wherever any one of them is.

Quorum for directors’ meetings

(1) At a directors’ meeting, unless a quorum is participating,
proposal is to be voted on, except a proposal to call
meeting,.

(2) The quorum for directors’ meetings may be fixed from time
to time by a decision of the directors, but it must be at least-z;
and unless otherwise fixed it is 2.

Meetings if total number of directors less than quornm

(1) This article applies if the total number of directors for the
time being is less than the quorum required for directors’
meetings.

(2) If there is only 1 director, that director may appoint suffcieat
directors to make up a quorum or call a general meeting to ‘io so,

(3) If there is more than one director—

(a) a directors’ meeting may take place, il iv is called in
accordance with these articles and at least 2 directors
participate in it, with a view tc appointing sufficient
directors to make up a quorum o1 walling a general meet-
ing to do so; and

(b) if a directors’ meeting is called but only 1 director at-
tends at the appointed date and time to participate in it,
that director may appoint sufficient directors to make up
a quorum or call a general meeting to do so.

Chairing of directors’ meetings

(1) The directors may appoint a director to chair their meetings.

(2) The person appointed for the time being is known as the
chairperson.

(3) The directors may appoint other directors as deputy or assis-
tant chairpersons to chair directors’ meetings in the chairper-
son’s absence.
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(4) The directors may terminate the appointment of the chairper-
son, or deputy or assistant chairperson at any time.

(5) [If neither the chairperson nor the deputy or assistant chair-
person is participating in a directors’ meeting within 10 min-
utes of the time at which it was to start or is willing to chair
the meeting, the participating directors may appoint one of
themselves to chair it.

Voting at directors” meetings: general rules

(1) Subject to these articles, a decision is taken at a directors” meet-
ing by a majority of the votes of the participating directors.

(2) Subject to these articles, each director participating in a di-
ractors’ meeting has 1 vote.

Chairperson’s casting vote at directors’ meetings

(1) If the numbers of votes for and against a proposal are equal,
the chairperson or other director chairing the directors’ meet-
ing has a casting vote.

(2) Paragraph (1) does not apply if, in accordance with these ar-
ticles, the chairperson or other director is not to be counted as
participating in the decision-making process for quorum or
voting purposes.

Alternates voting at directors’ meetings
A director who is also an alternate director has an additional vote
on behalf of each appointor who—
(a) is not participating in a directors’ meeting; and
(b) would have been entitled to vote if he or she were
participating in it.

Conflicts of interest

(1) This article applies if—

(a) a director or an entity connected with the director is in
any way (directly or indirectly) interested in a transac-
tion, arrangement or contract with the company that is
significant in relation to the company’s business; and

(b) the director’s or the entity’s interest is material.
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2)

3)

)

(5)

(6)

(7

(8)

The director must declare the nature and extent of g
tor’s or the entity’s interest to the other directorg in
dance with section 536 of the Ordinance.

The director and the director’s alternate must nejther_

(a) vote in respect of the transaction, arrangement
tract in which the director or the entity is so ing
or

(b) be counted for quorum purposes in respect
fransaction, arrangement or contract.

Paragraph (3) does not preclude the alternate from-—
(a) voting in respect of the transaction, arrangement o
tract on behalf of another appointor who does 1

such an interest; and

(b)

being counted for quorum purposes in respect o
transaction, arrangement or contract.

If the director or the director’s alternate contra
paragraph (3)(a), the vote must not be counted. &
Paragraph (3) does not apply to— *'

(a) an arrangement for giving a director any securt: -
indemmnity in respect of money lent by the directr )
obligations undertaken by the director for the Lens,
the company;

(b) anarrangement for the company to give cny securil

third party in respect of a debt or ¢biigation of th

pany for which the director has assumed responsib
wholly or in part under a guaran‘ce or indemnity
the deposit of a security;

an arrangement under which benefits are made a
able to employees and directors or former emp
and directors of the company or any of its subs
which do not provide special benefits for dire
former directors; or

(c)

(d) an arrangement to subscribe for or underwrite shares.

A reference in this article to an entity connected with a di
tor has the meaning given by section 486 of the Ordinanc
A reference in this article (except in paragraphs (6)(d)
(9)) to a transaction, arrangement or contract includes &
posed transaction, arrangement or contract.
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© In this article—

arrangement to subscribe for or underwrite shares (FEIEZELSH
i 473 2 H) means —

(a) a subscription or proposed subscription for shares or
other securities of the company;

an agreement or proposed agreement to subscribe for

shares or other securities of the company; or

an agreement or proposed agreement to underwrite any
of those shares or securities.

(b)
(©

Supplementary provisions as to conflicts of interest

(1) /x girector may hold any other office or position of profit un-
der the company (other than the office of auditor) in conjunc-
tion with the office of director for a period and on terms (as
to remuneration or otherwise) that the directors determine.
A director or intending director is not disqualified by the of-
fice of director from contracting with the company—
(a) with regard to the tenure of the other office or position
of profit mentioned in paragraph (1); or
(b) as vendor, purchaser or otherwise.
The contract mentioned in paragraph (2) or any transaction,
arrangement or contract entered into by or on behalf of the
company in which any director is in any way interested is not
liable to be avoided.
A director who has entered into a contract mentioned in
paragraph (2) or is interested in a transaction, arrangement or
contract mentioned in paragraph (3) is not liable to account
to the company for any profit realized by the transaction, ar-
rangement or contract by reason of—
(a) the director holding the office; or
(b) the fiduciary relation established by the office.
Paragraph (1), (2), (3) or (4) only applies if the director has
declared the nature and extent of the director’s interest under
the paragraph to the other directors in accordance with sec-
tion 536 of the Ordinance.
A director of the company may be a director or other officer
of, or be otherwise interested in—

(a) any company promoted by the company; or

(2)

3)

“)

()

(6)
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17.

18.

19.

T

(b) any company in which the company may be interesteq,
shareholder or otherwise. 1
(7) Subject to the Ordinance, the director is not accountabje 1,
the company for any remuneration or other benefits regej te
by the director as a director or officer of, or from the diréc.

tor’s interest in, the other company unless the company ofhey.
wise directs. j

Proposing directors’ written resolutions

(1) Any director may propose a directors’ written resolution,

(2) The company secretary must propose a directors’ Written
resolution if a director requests it.

(3) A directors’ written resolution is proposed by giving notice in
writing of the proposed resolution to each director,

(4) Notice of a proposed directors’ written resolution mug
indicate—

(a) the proposed resolution; and

(b) the time by which it is proposed that the directors should
adopt it.

(5) Apy decision which a person giving notice of a propusel
directors’ written resolution takes regarding the precess of

adopting the resolution must be taken reasonably iu good
faith. ’

Adoption of directors’ written resclutions

(1) A proposed directors’ written reseluiron is adopted when all
the directors who would have been' entitled to vote on the
resolution at a directors’ meeting have signed one or more
copies of it.

(2) Paragraph (1) only applies if those directors would have
formed a quorum at the directors’ meeting.

(3) It is immaterial whether any director signs the resolution
before or after the time by which the notice proposed that
it should be adopted.

Effect of directors’ written resolutions

If a proposed directors’ written resolution has been adopted, it is as
valid and effectual as if it had been passed at a directors’ meeting
duly convened and held.
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Validity of acts of meeting of directors

The acts of any meeting of directors or of a committee of directors
or the acts of any person acting as a director are as valid as if the
directors or the person had been duly appointed as a director and
was qualified to be a director, even if it is afterwards discovered
that—

(a) there was a defect in the appointment of any of the direc-
tors or of the person acting as a director;

(b) any one or more of them were not qualified to be a direc-
tor or were disqualified from being a director;

(c) any one or more of them had ceased to hold office as a
director; or

(d) any one or more of them were not entitled to vote on the
matter in question.

Record of decisions to be kept

The directors must ensure that the company keeps a written record
of every decision taken by the directors under article 6 for at least
10 years from the date of the decision.

Directors® discretion to malke further rules

Subject to these articles, the directors may make any rule that they
think fit about—

(a) how they take decisions; and

(b) how the rules are to be recorded or communicated to
directors.

Division 3 Appoeintment and Retirement of Directors

Appointment and retirement of directors

(1) A person who is willing to act as a director, and is permitted
by law to do so, may be appointed to be a director—

(2) by ordinary resolution; or
(b) by a decision of the directors.

(2) A director appointed under paragraph (1)(a) is subject to
article 24.
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24.

(3)

(4)

Retirement of directors by rotation

(1

(2)

)

4

)

(6)

(7

(®)

©)

An appointment under paragraph (1)(b) may only be g
to— |

(a)
(b)

fill a casual vacancy; or

appoint a director as an addition to the existing direq.
tors if the total number of directors does not exceed ﬂg
number fixed in accordance with these articles. '

A director appointed under paragraph (1)(b) must retire from
office at the next annual general meeting following the al'i"
pointment, i

At the first annual general meeting, all the directors mus re-
tire from office.

At every subsequent annual general meeting, one-third of the
directors for the time being must retire from office,

Paragraphs (1) and (2) are subject to article 33(2).

For the purposes of paragraph (2), if the number of directors
is not 3 or a multiple of 3, then the number nearest one-third
must retire from office.

The directors to retire in every year must be those who have
been longest in office since their last appointment o 12ap-
pointment.

For persons who became directors on the same day, those to
retire must be determined by lot, unless they cthorwise agree:
among themselves.

At the annual general meeting at which wairector retires, the
company may appoint a person to fiil the vacated office.

A retiring director is regarded as having been reappointed to
the office if—

(a) the company does not appoint a person to the vacated
office; and

(b) the retiring director has not given notice to the company
of the intention to decline reappointment to the office.

However, a retiring director is not regarded as having been
reappointed to the office if—

(a) atthe meeting at which the director retires, it is express-
ly resolved not to fill the vacated office; or
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(b) a resolution for the reappointment of the director has
been put to the meeting and lost.

A person is not eligible for appointment to the office of direc-
tor at any general meeting unless—

(10)

(a) the person is a director retiring at the meeting;

(b) the person is recommended by the directors for appoint-
ment to the office; or

a member qualified to attend and vote at the meeting
has sent the company a notice of the member’s inten-
tion to propose the person for appointment to the office,
and the person has also sent the company a notice of the
person’s willingness to be appointed.

(©)

rhe notice of the member’s intention to propose the person
tor appointment to the office must be authenticated by that
member and the notice of the person’s willingness to be ap-
pointed must be authenticated by that person, and they must
be sent to the company in hard copy form or in electronic
form and received by the company, at least 7 days before the
date of the general meeting.

(11)

The company may—

(a)

(12) !
by ordinary resolution increase or reduce the number of
directors; and

determine in what rotation the increased or reduced
number is to retire from office.

(®

Retiring director eligible for reappointment

A retiring director is eligible for reappointment to the office.
Composite resolution

(1) This article applies if proposals are under consideration con-
cerning the appointment of 2 or more directors to offices or
employments with the company or any other body corporate.

(2) The proposals may be divided and considered in relation to

each director separately.

(3) Each of the directors concerned is entitled to vote (if the di-
rector is not for another reason precluded from voting) and
be counted in the quorum in respect of each resolution except
that concerning the director’s own appointment.
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27.

28.

29.

Termination of director’s appointment

A person ceases to be a director if the person—

(a) ceases to be a director under the Ordinance op g
Companies (Winding Up and Miscellaneous Proyj

Ordinance (Cap.32) or is prohibited from b

tor by law;
(b) become.s bankrupt or makes any  arrangement
composition with the person’s creditors genera;l}y?
3

(c) becomes a mentally incapacitated person;

Eil'lg a

(d) resigns the office of director by notice in writip,

the resignation in accordance wi i \ s
; with section 464(5
Ordinance; 2 o

(e) fr?r more than 6 months has been absent without
.d]rectors’ permission from directors’ meetings held -
ing that period; or -

(f) is removed from the office of director by an ordinary
resolution of the company. - .

Directors’ remuneration

(1) Directors’ remuneration must be determined by the c.n.nan ;

at a general meeting. &

(2) A director’s remuneration may—
(a) take any form: and

(b) include any arrangements in corection with the pay-

ment of a retirement benefit i or in respect of that
director. -

(3) Directors’ remuneration accrues from day to day.

Directors’ expenses

The company may pay any travelling, accommodation and other
expenses properly incurred by directors in connection with—

(a) their attendance at—
(1) meetings of directors or committees of directors;
(i) general meetings; or

(iif) separate meetings of the holders of any class of
shares or of debentures of the company; or
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(b) the exercise of their powers and the discharge of their
responsibilities in relation to the company.

Division 4 Alternate Directors

Appointment and removal of alternates

(1) A director (appointor) may appoint as an alternate any other
director, or any other person approved by resolution of the
directors.

(2) An alternate may exercise the powers and carry out the

 responsibilities of the alternate’s appointor, in relation to the
teking of decisions by the directors in the absence of the al-
ternate’s appointor.

(3) An appointment or removal of an alternate by the alternate’s
appointor must be effected—

(a) by notice to the company; or

(b) in any other manner approved by the directors.
(4) The notice must be authenticated by the appointor.
(5) The notice must—

(a) identify the proposed alternate; and

(b) if it is a notice of appointment, contain a statement
authenticated by the proposed alternate indicating the
proposed alternate’s willingness to act as the alternate of
the appointor.

(6) If an alternate is removed by resolution of the directors,
the company must as soon as practicable give notice of the
removal to the alternate’s appointor.

Rights and responsibilities of alternate directors

(1) An alternate director has the same rights as the alternate’s
appointor in relation to any decision taken by the directors
under article 6.

(2) Unless these articles specify otherwise, alternate directors—
(a) are deemed for all purposes to be directors;
(b) are liable for their own acts and omissions;
(c) are subject to the same restrictions as their appointors; and
(d) are deemed to be agents of or for their appointors.
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