4.135 Probates

4.135 The district judge or registrar may give permission for a facsimile cq
of the will and any codicil to be exhibited in lieu of the original (r 10(2);
Application for such permission should be made in advance to the distrig
probate registrar. The facsimile copy is supplied by the applicant.

4.136 Where permission has been given for a copy to be marked, the
executor’s application statement of truth should recite that the document is <,
facsimile copy of the true and original last will and testament’. Both the
original will and the copy must be lodged with the papers to lead the grant.

4.137 The will must not be physically attached to the application statement of
truth or other papers by pins, paperclips or other fastening as this may call fo;
evidence of plight and condition to explain the condition of the will.

Name of testator. Alias

4.138 A grant should always issue in the true name of the deceased. The
inclusion of one or more alternative names (known as alias names) may be
necessary because the deceased held assets in a name other than the true fy]]
name, or for some other sufficient reason.

‘Where it is sought to describe the deceased in a grant by some name in addition to
his true name, the applicant shall state in the application the true name of the
deceased and shall specify some part of the estate which was held in the other name,
or give any other reason for the inclusion of the other name in the grant.” (r 9)

Change of name

4.139 In the absence of evidence of a change of name, or of any discrepancy
in the papers lodged, it is assumed that the name of the deceased given in the
application is the true name. A surname may, however, be abandoned,-and
another adopted or assumed, in various ways; eg by succession or elevatiou to
a title of nobility, by change of name by Royal Licence, or simply by censtant
use and repute. Subject to any statutory restriction, the law of ‘this country
allows any person to assume and use any name, provided that its use is not
calculated to deceive and inflict pecuniary loss'.

' Fendall v Goldsmid (1877) 2 PD 263; Cowley (Earl) v Countess of Cowley [1901] AC 450,
70 LJP 83, HL.

4.140 The effect of a Deed Poll is merely to record a change of name in a

solemn form which will tend to perpetuate the evidence of the change. A

change of name by an adult must involve a conscious decision on his part that

he wishes to change his name and be generally known by the new name'.

! Dictum of Buckley ], in Re T (otherwise H) (an infant) [1963] Ch 238, [1962] 3 All ER 970,
in which case he was dealing with a mother’s attempt to change her infant child’s surname

without the knowledge or consent of the father: see also Y v Y [1973] Fam 147, [1973]
2 All ER 574, as to change of child’s surname in similar circumstances.

4.141 Where a testator has changed his name since making the will and the
change has been recorded by a Deed Poll, he should be described in the
executor’s application statement of truth in the text box at section 2.7 as ‘AB,
formerly changed his name from CD to AB by Deed Poll dated [date]’. The
Deed Poll should be produced.
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142 In the case of a change by use and repute where there has been no Deed
%\ the application statement of truth should show when the name was
poll, d and establish that the change was complete and final, and amounted
uare | abandonment of the former name and the permanent acquisition of
goid tomname for all purposes. In cases of doubt whether there has been such
the newlete abandonment of the former name, it is considered in probate
e that the true name remains that in which the birth was registered or,
?taflncfase of the surname of a married woman, that of her husband, and the
m;nte should issue in that name, the reputed name being shown as an alias,

Where necessary.

Will in incorrect name

4.143 If the heading of the will does not give the true full name, in order to
%’éal with the discrepancy the application statement of truth shoulc_i state that
the true name of the deceased was AB, but that he made (and, if it be so,
executed) his will in the name of CD.

7

4.144 Where ihie heading of a Wiﬂ. g.i\fes the true and fl:lll name of the testator,
but the sigreciie omits names or initials, the grant is issued in the true name
alone, urless it is shown in the application statement of truth or by affidavit or
witness statement that an alias is required (eg for the purpose of administration
of vssas standing in another name).

£.145 If, apart from any question of such omission, the actual names or
initials differ, the true name should be specifically stated in b‘ox 2.1 qf the
application statement of truth and conﬁrm in box 2.7 thaF the signature is the
usual signature of the testator or the discrepancy otherwise accounted for.

%-@146 In each of the foregoing cases, the application statement of truth must
%ﬁate specifically which is the true name'.

1 Registrar’s Direction (1931) 27 March.

\Alias name required in grant

4

4.147 In cases, whether of testacy or intestacy, where the deceased held
ﬁtoperty standing in a name other than his true full name, an alias may be
included in the grant to facilitate the administration. The application statement
of truth should state to the true name and any alias name in which an asset is
(NCPR SI 1987/2024 r 9). While this is no longer insisted upon it is useful
identify the estate that the deceased held in the alternative name or names:
t least one item of property in each alternative name should be given. If the
clusion of an alias is desired for some other reason, this must be stated.

(=™

Confirmation of death in the application statement of truth

48 In all instances where the deceased died in the United Kingdom and the
ath has been recorded in the Register of Deaths:

.]

the names and dates of birth and death of the deceased as recorded in
the Register shall be included in the application; and




4.193 Probates

Order on summons

4.193 When an order on summons has been made, the following WOrding
should be used:

“That by order of Mr Justice (o7 District Judge or Mr District Probate Registrar) of
this Division dated the day of 20 , it was ordereq
thiate v a4 5 !

County court judge’s order

4.194 When a probate claim has been determined in a county court, the
county court sends a certificate of the judgment to the Principal Registry or 5
district probate registry. The particulars and effect of the judgment should
recited in the application statement of truth in box 2.16.

4.195 The order of the county court judge is not recited in the grant but the
grant is noted ‘By order of the County Court at dated the
day of 20 7 e vmas ’

Order for omission of part of will

4.196 If a judgment or order directs the omission from probate of part of the
will, a typewritten copy thereof, omitting such part, must be lodged at the
registry for the fiat of the district judge or registrar to be written in the margin
or the foot of the copy—Let the will (and codicil) be proved in accordance
with this copy in pursuance of judge’s [or district judge’s or registrar’s|
order dated 20 ’, and signed by the probate officer or district probate
registrar before photography. A copy of the judgment or order must be lodged
with the papers, and is filed with the will'.

' Practice Direction [1968] 2 All ER 592, [1968] 1 WLR 987.

4.197 As to orders for omission of part of a will, see paras 3.267-3.290.
Relationship of the applicant

4.198 Except in cases where the relationship of the applicant'to the deceased
is relevant to the question of the former’s identity or entitlement to a grant, it
need not be stated in the application statement of truth.

4.199 Thus, if the full correct name of the executor or beneficiary appears in
the appointment in the will it is normally unnecessary to state his relationship
to the deceased.

4.200 The following are examples of the circumstances in which the appli-
cant’s relationship to the deceased must be stated:

(a)  where the appointment of the executor (or beneficiary) is by relation-
ship and not by name (eg ‘I appoint my son as sole executor’; or ‘I leave
all my estate to my wife (without naming her)’);

(b)  where there is some discrepancy or possible ambiguity in the appoint-
ment, and inclusion of the relationship assists in establishing the
identity of the applicant;
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in cases where the applicant’s title to a grant depends entu.:ely. on his
P lationship, ie where application for administration (Wlth_ will) is rn_ade

1;; a person entitled to the estate undisposed of by the will. Thus,f 1nha

case where a will appoints no executor and there is no gift 5) the
residuary estate, the widow/cn_nl_ partner of the deceased must epoie
that she is ‘the lawful WidOW/Cl.Vll partner of th? deceased and the only
person now entitled to the undisposed-of estate’, or as the case may be.

e para 4.117 above concerning the effect of the Gender Recognition Act
gggzeorf) the title of an executor who has acquired, or is applying for, a gender

recognition certificate.

If a testator appoints ‘my wife’ an executor, and does_ not name her in
t of the will, an addition should be made to the application statement
stating that the applicant was the lawful wife of the testator at the
he will and remained so until the date of his death. If this has been
om the statement of truth, the registry will accept a certificate by the

licitor or probate practitioner if it includes a statement that he ha§ seen Fhe
E iage certificate, and that it confirms the claim of marriage. This appl}es,
?ﬂ;ﬁﬁnegcessar;f modification, in the case of the appointment of ‘my husband’ or

‘my civil partner’.

4.201
any par
of truth:
date of t
omitted fr

4,202 Where a title is dependant on kinship described in the appointment
31'33\: i the will, the relationship should be confirmed in boxes 2.16 and 4.3.
Executor: capacity in which application made

4.203 The ‘capacity’ in which proving executors claim the grant is worlded,. in
the application statement of truth, in the manner shown in the following list:

“The sole executor.’
“The sole executrix.’

When one executor only appointed

When one executrix only appointed

When executors are all males or all female

[The term executrixes for females is no longer used]
When some are male and some female

When one or more of executors appointed has died

When one or more of executors appointed renounces  “One (or two etc) of the executors™.
‘One (or two etc) of the executors.’

‘The executors.’

‘The executors.”
. 1
“The surviving executor(s)’ .

When power is reserved to any executors (see para
4.56 as to notice to the executor or executors to
whom power is reserved and the recital in the state-
ment of truth) A
When an executor is appointed on attaining the age of ‘The said A. B, h%vmg attained the
[21] years® age of [21] years.

‘An appointment during life or widowhood, there be-  ‘But as to the sz;lid A. B. during life
‘Ing also a general executor. or widowhood.

When powers of executor are limited to dealing with ~ “The executor for England.’
English property

When an executor is appointed during life, and on his  “The executor substituted.
death another is appointed, the latter is described as

When there is no limitation, for life or otherwise, in ‘A_n,‘e‘xecutor named in the said
the anOinrment of an executor but other executors will™.
AT substituted on death, the first-named executor, if

€ applies is described as
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5.194 Letters of administration with the will annexed

actually predeceased the intestate. This was the true construction of s 47(1)(i)
of the Administration of Estates Act 1925".

' Re DWS (deceased), Re EHS (deceased), TWGS (a child) v MG [2001] Ch 568, [200”
1 All ER 97.

DEATHS AFTER 31 JANUARY 20712

5.195 The decision in Re DWS (deceased)' in part gave rise to a Law Cony.
mission Consultation Paper: The Forfeiture Rule and the Law of Successigy
[2003] No 172 to consider the apparent unintentional effect of the intestacy
rules in the Administration of Estates Act 1925 which excluded not only ,
person who murdered his parent from inheriting from that parent’s estate but
also excluded the murderer’s children. Similar problems arose where a killer
forfeited his rights under a will. In its subsequent report [2005] No 295 the
Law Commission concluded that a ‘statutory deemed predecease’ solution be
applied to the killer. It reccommended that there should be a statutory rule that
where a person forfeits the right to inherit from an intestate through haviné
killed that intestate, the rules of intestate succession, as laid down in ss 46 and
47 of the Administration of Estates Act 1925 (as amended) should be applied
as if the killer had died immediately before the intestate.

' Re DWS (deceased), Re EHS (deceased), TWGS (a child) v JMG [2001] Ch 568, (2001
1 All ER 97.

5.196 The Law Commission recommended the same solution where:

(a)  the potential heir of an intestate disclaimed any interest in the estate;

(b)  a minor potential heir of an intestate dies leaving issue without haviny,
attained majority or married;

(c) the deceased left a will and the potential heir (whether a relative or noi)
is excluded because he or she has killed the deceased (unless the will
contains a contrary provision); or

(d)  the deceased left a will and the potential heir (whether a relative or not)
has disclaimed any interest in the estate.

The effect of a disclaimer or the forfeiture rule whert the deceased died
intestate on or after 1 February 2012 or died on or afte- that date testate but
whose undisposed of estate fall to be distributed under an intestacy is discussed
further in Chapter 6.

5.197 The Estates of Deceased Persons (Forfeiture Rule and Law of
Succession) Act 2011" gives effect to the Law Commission’s recommendations.
Where a testator dies on or after 1 February 2012, s 2 of the Act which deals
with disclaimer or forfeiture of a gift under a will amends the Wills Act 1837
by inserting a new s 33A. This provides in part that where the forfeiture
rule precludes a person from taking a devise or bequest made in a will that
person is, unless a contrary intention is expressed in the will, to be treated as
having died immediately before the testator. Accordingly such person should
be cleared off in the statement of truth to lead the grant of letters of
administration (with will) by setting out the facts and the details of the
conviction of murder or manslaughter and confirming that: the conviction
remains in force, no appeal is pending nor in the case of manslaughter was an
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To whom granted 5.201

tion made within three months from the date of conviction to modify

aPthfiCt of the forfeiture rule. For form of title for the application statement
the €

OE tﬂga;}plication' An official copy of the conviction certificate should be filed
of

with t

h. sce No 101 (A6.106) which may be adapted to suit the circumstances

he probate papers.
ec para A1.689-

Section 33A of the Wills Act 1837 is as follows:

1

198
5 1) This section applies where a will contains a devise or bequest to a person
who— )
(a) disclaims it, or

(b)  has been precluded by the forfeiture rule from acquiring it.
2) The person is, unless a contrary intention appears by the will, to be treated
for the purposes of this Act as having died immediately before the testator.
(3) But in a case within subsection (1)(b), spbsectlon (2) does not affect the
power conferred by section 2 of the Forfeiture Act 1982 (power of court to

modify the forfeiture rule). . : _
(4)  In this section “forfeiture rule” has the same meaning as in the Forfeiture

Act 1982°,

[n addition’s 23(3) of the Wills Act which contains the provision that no issue
with a parent alive at the testator’s death may inherit is also amended so that
this ;r‘;vision is now subject to s 33A.

Bersons entitled to share in undisposed-of estate

Where deceased left a surviving spouse or (after 5 December 2005) surviv-
ing civil pariner

5.199 In considering who is entitled to a grant under this provision, if the
deceased left a surviving spouse or surviving civil partner _(after. 5 December
2005), regard must be had to the provisions of the Administration of Estates
Act 1925 (as amended by the Intestates’ Estates Act 1952 and the Earm_ly
Provision Act 1966 and Civil Partnership Act 2004)'. Where all dispositions in
a will fail, the residuary estate is distributed as on a total intestacy (see paras
6.43 ff), but where the will effectively disposes of part of the estate, the
provisions of the Administration of Estates Act 1925 apply as modified by s 49
thereof?.

! See para A1.617 (Sch 4 Pt 2).
See para A1.124 and fn 1, para 5.134.

5.200 The statutory legacy in favour of the surviving spouse or surviving civil
partner on intestacy varies according to the date of death of the deceased and
whether the deceased left issue surviving.

3.201 In 2005 the Department for Constitutional Affairs, now the Ministry c_)f
Justice, carried out a full public consultation on the statutory legacy. This
feview was prompted by complaints from Members of Parliament, lawyers
and the public about the current levels of the statutory legacy which was last
increased to its current levels in 1991. The outcome of the consultation
resulted in a proposal to increase the lower level of the statutory legacy (where
Issue survive) to £250,000 and the upper level (no issue survive) to £450,000.

233




5.259 Letters of administration with the will annexed

To trustee in bankruptcy or under a deed of arrangement

5.259 A right to a grant of administration of the estate of an intestate is
a right which passes to the trustee in bankruptcy of the beneficiary’.
' Re Turner’s Goods (1886) 12 PD 18,

Dot

5.260 A trustee in bankruptcy of a beneficiary under a will (or an intestae
has no title under the probate rules to a grant as such. He cannot be regardeg
as a trust corporation for the purpose of administering the estate of the
deceased (s 3 of the Law of Property (Amendment) Act 1926 being limited to
his duties ‘in relation to the property of the bankrupt’). He may, however, i,
proper cases obtain an order under s 116 of the Senior Courts Act 1981 (see
paras 14.1 ff) for a grant to himself as an individual.

5.261 Such orders and grants will be in the form: “to AB of (address ang

occupation), the trustee of the property of XY a bankrupt, limited to sucj
period as he shall remain trustee of the said property.’

5.262 Where an Official Receiver is acting as trustee, his official title (eg the
Senior Official Receiver, or the Official Receiver, or the Assistant Officia|
Receiver of the High Court of Justice, or the Official Receiver of
the County Court District of) should be stated in the statement of truth.

5.263 A trustee under a deed of arrangement may, if the terms of the deed and
the circumstances of the case permit, be able to establish title to a grant under
NCPR SI 1987/2024 r 24 (i as assignee of the only person entitled to the
estate). Failing this, he may apply for an order under s 116 of the Senior Courts
Act 1981 (see paras 14.1 ff). In either event, the grant should describe him a5
trustee under the deed and be limited to such period as he shall remain trustee’,
1 Registrar’s Direction (1956) 24 July.

5.264 The Chancery Division in its bankruptcy jurisdiction has ne DOwer to
make an order for administration of a deceased bankrupt’s ‘estace until a
personal representative has been constituted'.

' Rea Debtor (No 1035 of 1938) [1939] Ch 594, [1939] 2 All ER 57

Other grants of administration (with will)

5.265 For the practice in obtaining a grant for the use and benefit of a minor
or a person who lacks capacity to manage his or her affairs within the meaning
of the Mental Capacity Act 2005, or to the attorney of the person entitled to
a grant, see Chapter 11; grants in cases where the deceased died domiciled out
of England and Wales, see Chapter 12; grants in the exercise of the discretion-

ary power of the Court, see Chapter 14; grants de bonis non and cessate
grants, see Chapter 13.

Death before 1 January 1926

5.266 Where the death occurred before 1 January 1926 the right to a grant is
still determined, subject to the provisions of any enactment, by the principles

and rules in accordance with which the court would have acted at the date of
death (NCPR SI 1987/2024 23). '
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267 The order of priority of right to a grant of administration (with will) is
a; follows:

Class 1. Residuary legatees and devisees in trust. ‘

2. Residuary legatees and devisees; a residuary legatee or devisee
i substituted. |
Class 3. The personal representatives of residuary legatees or devisees

who survived the deceased but have since died.

If the residuary estate is wholly disposed of by the will:

husband or widow (or, if cleared off, the next-of-kin) of
E;Jheedeﬁafed; and legatees, devisees or creditors. No other per-
son is entitled if the residue is fully disposed of.

Class 4.

If the residuary estate is not wholly disposed of, or the residuary gift has
lapsed, the order, after Class 3, is as follows:

Class 4. _(Lve husband or widow (or, if cleared off, the next-of-kin) of

‘he deceased. Pt .
ce The heir-at-law (if there is real estate and the death occurred

N aft.gr 1897). On c’;earing real estate, the personal representative
of the husband. . i

lass 6. Persons entitled in distribution, not being next-of-kin. .

Class 7. The personal representative of the widow, or of the next-of-kin,
or of a residuary legatee as to an unlapsed moiety, or of the
heir-at-law (where the deceased left real estate and the death
was after 1897), or of other persons entitled in distribution.

Class 8.  Legatees, devisees or creditors.

Class 9.  The Crown (Treasury Solicitor, Duchy of Lancaster or Duchy

of Cormwall).

5.268 Where the residuary estate is not wholly a’isposed of,_or part of a
residuary gift bas lapsed, the person entitled under the effective dzsposr_!tton and
those entitled to the lapsed or undisposed-of residue are equally entitled to a
grant,

5.269 Where the deceased left no real estate the right of the beir-at-law, or of
his personal representative, should be cleared off in the statement of truth,
where necessary, by the statement that the deceased died not possessed of real
estate.

REQUIREMENTS ON OBTAINING ADMINISTRATION (WITH WILL)

Practice as to will

5.270 The Non-Contentious Probate Rules define ‘statement of truth’ as a
Statement made for purposes of confirming the truthfulness of statements
Made in the application for a grant and the true nature of any documents
served in support of the application. The practice as to proof of the will and
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816 EMRC decoounis Inberitance tax and capital transfer tax 8.21

— the estate comprises only property which passes by will or intestacy b
nomination, or by survivorship in joint tenancy; 8

—  notmore than £50,000° consists of property situated outside the Unigg
Kingdom; and g
— the deceased died domiciled in the United Kingdom having made sim

lifetime transfers such as cash or quoted securities not exceed;
lng
£75,000,

RITANCE TAX AND CAPITAL TRANSEER TAX
NH

: 1986, s 100 provided that after its Royal Assent the tax
¥ Fl(ril:rn iil?céapital Trans]?er Tax Act 1984 should be known as
untaX that that Act be cited accordingly, and that all references to
. sfer’ tax in contemporaneous or earlier enactments have effect as
a tral:o inheritance tax. A liability arising before 25 July 1986 therefore
e ability for capital transfer tax.

g Th
ed
eritance

then the estate is an excepted estate and applicants for a grant of represeng,
tion are not required to deliver an account or to swear to the exact value of the
estate to obtain a grant. Instead they are required to swear in the oath as

mains 2 li

ite to. to th : : t had received its Royal Assent on 31 July
limits within which the estate falls. For the purposes of these limits, it i th: 219 The CaPltaL Transz;C;I;adX f:;c COEIll solidate the. lepislation contamed in
value of the deceased’s beneficial interest, and not the entirety valye, ol 1084 and had ejﬁ: b foom: 1975, STARTOEy teherances i this chispres wil
survivorship property which falls to be taken into account. It should be noeg Bliccessive Finance '

forth be to ‘the THTA 1984 followed in square bFackets by the
b reference to earlier provisions prior to consolidation. Inheritance
Opnateital transfer tax will be referred to simply as ‘tax’ unless the context
a_nd Catlilerwise. The following text is of necessity no more than a summary
A Ore commonly encountered provisions which can apply in connection
the[in?ical‘h of an individual. Practitioners are referred in cases w}iere more
' te»c‘l3 ._‘Vpla;nation is required to a standard work such as Dymond’s Capital

that an estate would not be an excepted estate if the deceased had an intereg
in settled property or had made lifetime transfers which became chargeap,
with tax by reason or his or her death within seven years thereafter, or (op or
after 18 March 1986) had gifted property subject to a reservation which

subsisted up to, or within seven years before, the date of death.
1

Estate for this purpose has the extended meaning as for inheritance rax and ca
tax.

£200,000 in the case of a death before 6 April 2000; £180,000 in the case of a death before
6 April 1998; £145,000 in the case of a death before 6 April 1996; £125,000 in the case of
death before 6 April 1995; £115,000 in the case of a death before 1 April 1991; £100,000 iy
the case of a death before 1 April 1990; £70,000 in the case of a death before 1 April 1989,
£40,000 in the case of a death before 1 April 1987; £25,000 in the case of a death before
1 April 1983.

£30,000 in the case of a death before 6 April 1998; £15,000 in the case of a death befn,
6 April 1996; £10,000 in the case of a death before 1 April 1989; £2,000 in the case of a {eap.
before 1 April 1987; £1,000 in the case of a death before 1 April 1983.

pital trangfe

20 The efficacy of the tax depends upon a tree of concepts at the root of
ich is the—undefined—<disposition’. A liability for tax b_ec_omes a }1;)08-
ity if a disposition is a ‘transfer of value’: Fhat is to say it is rgade ylg
'son and, as a result, the estate of that person is less than it otherwise wou :

ve been'. The amount by which the value of the estate is so decreased is
own as the ‘value transferred”. Most dispositions are transfers of value bu;
me are specifically provided not to be. Moreover no account is tazik_ep 0

uded property’. If a transfer of value is made By an mdmdua}l 1(lals istinct
a person) and is not an ‘exempt transfer™ or a potﬁentla v exerrl1pt
nsfer’ then it is a ‘chargeable transfer’ and tax is cha;geable upon thf: value
ferred”. The ‘exempt transfer’ needs no elaboration here; but a poten}
y exempt transfer’ would become a chargeable transfer upon the death o

ansferor within seven years thereafter.

8.17 The foregoing procedure may be used in any case where the criterion of
an excepted estate is wholly met—nort only in the case of first granie which are
not limited in nature but also in cases, for example, of applications for grants
de bonis non or where a fresh grant is to be made followirig revocation of an
original grant. The Commissioners of Her Majesty’s Revenue and Customs
retain the right to call for an account by giving notice it.writing within 35 days
of the date of issue of the first grant other than a limited grant. If a person,
having obtained a grant without delivery of an account, later discovers that the
estate is not in fact an excepted estate he or she must deliver an account of all
the property comprised in the estate within six months of making that
discovery. The amendments contained under paras 8.74-8.96 below relate to
interim and second grants. A clearance letter will not be issued by HMRC |
Trusts and Estates, Inheritancg Tax on egcepted' estates as no Inherit_am-:t“j Tax :: ¥i igg:’ 253{5 iif 1[§l£:t11091)17fo ifrl;n?lon i afise 18 Mateh 1956,
is payable. An excepted estate is automatically discharged from any liability at THTA 1984, 5 2 [FA 1975, s 20],

the end of the prescribed period, currently 35 days from the issue of a Gran, IHTA 1984, 5 1 [FA 1975, s 19] (see para A1.756).

unless it is discovered that an incorrect return has been made. If an jnstrument

of variation is made on an excepted estate, it does not need to be referred to
HMRC Trusts and Estates, Inheritance Tax provided the estate continues 0
qualify as an excepted estate. See also para 8.167.

fn 1 to para 8.16 as to the meaning of ‘estate’.

THTA 1984, s 3(1) [FA 1975, s 20(2)].

THTA 1984, s 3(2) [FA 1975, s 20(3)]; THTA 1984, s 6 [FA 1975, s 24(2) and Sch 7,
Paras 3(1), 5(1) and 6)].

*1 Asa result of the changes introduced by s 156 and Sch 20 to the Finance
6t 2006, for lifetime transfers made on or after 22 March 2006, a transfer of

 will only qualify as a potentially exempt transfer (PET) when it is a
nsfer to.




Grants for use of minors 11.181

11.169 Limited grants

B copy is returned to each party. The agreement may be brought to an
Cclg-’ of the court on the application of any person who has parental
E (3a)) of the Act or of the minor himself (s 4A(3b)).

11.170 Under NCP

o Linder gy é{ SI ;:rsszgzoiﬁ; 12{1}(%},_ as amended with e, onsibility © 4A
ll;espon:mbility o i o ofsalsi( g)r Olfst fegﬁfi to haye patr NCPR SI 1987/2024 r 32(1)(ab) gives a step-parent with parental
s afﬂght O 2y anor by viree of s 12 2) of th gr 1 -clhf:n Act 1 9goc bilicy an equal right to a grant for the use and benefit of the minor
ageho it Teoms Sich s b e e unt:ll1 e has attau'ne onsil h the other persons or bodies referred to in the sub-rule.

Authority mentioned in NCPR ST 1987/2024 r 3201, <" PET8S or o -

otherwise have parental res ibili
e | ponsibility for t i
s 4ZA giving her that responsibﬂity.y L il 1 order

11171 Section 12 of the Cig ldren Act 1989 is amended b lication statement of truth (PA1A) and supporting evidence
& 1

Fertilisation and Embr
: yology Act 2008 by j i
o mak[_ng P e favou); 1§§l$;$130f Sl.lllb-S' (1A) to alloy, .. The step-parent’s statement of truth (see Form No 167 (A6.172))
o by vt i I anrii v]g ci) 1S a paren o d include details of the parental responsibility agreement or of the court
mbryology A 20 § firm that the agreement or order is still subsisting. A sealed copy

O 2. 2 (8] ren A

makes a residence order inr i
n respect of a minor in fa 4 e
?e(;;(fng;ﬁ?mfor i of the e et p;(s)g; osfhzlllly lIl)erson Who i eiﬁe step parent is the only person able and willing to take a grant he
ol dl;%ngr Ehe Fglnor it minos that pers m shall g}?lcl{)are te a co-administrator under NCPR SI 1987/2024 r 32(3).
, $ residence order’ as an ord i ; el
made as to the person with whom the chiﬁdeirs Stt:)ttllilgeg e P "y

nomjrla

ardian :

[ra———.
pplication statement of truth (PA1P/PA1A) and sy ; : ' 75 The whole of the Guardianship of Minors Act 1971 was repealed, as
11.172 The applicant’s stat SR EiCong 14 October 1991, by the Children Act 1989, s 108(7), Sch 15.
: statement ; -
;er\:ildence order and of parentalelj}espo(fngfgitlliltySllg(())J.11 ltflllelﬂdude details jof 17 Under NCPR SI 1987/2024 r 32, as amended, with effect from
anyel‘;vlillllu:g blfep;?il,fjd I\;’ltt}l: the.applican'on statement glfl?r?lrt-hptocg?sgeff eptember 1998 a guardian of a minor who is appointed, or deemed to
- . ere wi : : p . .
gu?%f?‘la_n or local authority with I;Zrzr(l)t:ﬁarr:sm’ St‘elgﬁparem’ guardian, Speu . app'omted’ e s IV lt}fl g io1f4the Clinldin ?ft 198'9 }C:r »
10 Jjoin in the application the applicant may ggrrifilnz;ltlgy acigi)fl P(zteﬂt and e d'aﬂci.Wﬁ? ng: S;Jslezz;n?bgriellit 0(; thff minortﬁntlitaetd urclttil ﬁz jtt];ignsttliz
and proper peisoq nistration ror ]
R f 18 years, equal to the right of a parent or other person or local authority

to act ]()[[]tls‘ V‘dlth hlm UHICSS a dlStIICt ]udge or [eglst[aI Otllel WISE G €Cts E havﬂ I al ICSF C j

180 Where the guardian has been appointed in accordance with s 5 of the
ildren Act 1989 (see para A1.441) the statement of truth must state that he

1] .I ] 01 j()l“l (0] [lt[e 10I b()x 2.]6 ()f the ap[)l]cat on Stat ment Oj tru ': [ b tue of:
73 \ l sibi !q; jr VIrt
= e 1S a gua[d ar 0[ the minor ha‘lI g I

(PA1A), see Form Nos 164-170 (A6.169—A6.175)

Sepparen ‘ | an order made under s 5 of the Children Act 1989; or

| anappointment made by ‘AB a parent having parental responsibility for
the minor by will’ (or ‘by deed’ as appropriate); or
an appointment made by ‘CD a duly appointed guardian having
parental responsibility for the minor by will’ (or ‘by deed’ as

appropriate).

11.174 Section 4A of the Chi
. . ildren Act 1989 (se i
It)l;ertlﬁcriz)}ﬂtlog and Children Act 2002, s £12c Iﬁlrceil };L:igéy EI)S lnsgrtﬁg
P Act 2004, s 75 so that with effect from 30 Decemge; 260051‘r

the minor’
6 al’;l;;le(;; Z rﬂallr'frgﬁi wji(;c};_agedpﬁrental responsibility have made and recorded
e o (l;)atjonl oef t}cl)rm mentioned in s 4 or by order of the co t :181 Under s 5(1) of the Children Act 1989, where an application with
e (Amprjeation o ula? stepz-parent, The Parental Responsibili 1 PEct to a child is made to the court by any individual, the court may by
s A e gagre ;I?lnesn : 310 i:s (SIs (%((1))%{:?808 and 2009/2026; G€r appoint that individual to be the child’s guardian if:
rom 2). A - ' ' i o .
). A step-parent may 3 the child has no parent with parental responsibility for him; or

a residence order has been made with respect to the child in favour of

be ei i)
ither the spouse or civil partner of 2 parent of the minor
a parent or guardian of his who has died while the order was in force.

11.175 1 y o |

: 'li"hies iagrien';-nz ;s riicosrded .bytﬁh'ng it in the Principal Registry of the
amily Division tog With sufficient copies for each party to the a 1
F h h suffi f greement:
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Domicile 12.12

12.1 Grant where deceased died domiciled out of England and Wales

or capital transfer tax' and also for the purpose of confirming the valig;
the will (if any) and the right to the grant. 1ty

. ile of choice
: le 10 of Dicey and Morris on the Conflict of Laws ‘every
u

erson can acquire a domicile of choice by the combination of

d intention of permanent or indefinite residence, but not other-

i
As to the notional domicile in the United Kingdom which applies under g 267 ‘ e By R
Inheritance Tax Act 1984 (replacing s 45 of the Finance Act 1975) (para Al.775) 4 of ~endent P
circumstances in relation to inheritance tax or capital transfer tax, see Chapter 8. This n(:e' ace an
domicile has no application to questions of the validity of a will or entitlement to a tiop,

3 g 3 ran;
representation: for these purposes, it is the actual domicile of the deceased that ig re[ge‘?m
ang

2 in a country is not, of i-tself alone, sufﬁc@egtltc;SL fireat.e_la
. hoice without evidence of volition to change dOIIllC}IC . A domici Cf
icile - t acquired merely by accepting and holdn}gl a post o

- nocountryz. A person whose residence in England is illegal is not
EZ?;;I; ?rom acquiring a domicile of choice here’.

Bullock [1976] 3 AlLER 353, [1976] 1 WLR 1178, CA.
v

(or Ramsay) v Liverpool Royal Infirmary [1930] AC 588; Cooney v Cooney (1950) 100
e (O

‘ k7‘05wrk [2005] UKHL 42, [2006] 1 AC 98, [2005] 3 All ER 912.
Mar v

e

» Residence
Domicile of origin

12.2 The general rule is that the domicile of origin of a legitimate chig isq
domicile of its father; of an illegitimate child, that of its mother It
involuntary, and cannot be changed, being the creation of law, I o8
father’s domicile changes during the child’s minority, its domicile of ori
remains the father’s domicile at the time of its birth'.

' Henderson v Henderson [1967) P 77, [1965] 1 All ER 179. | A declaration by a testator in a will that he did not intend to relinquish

domicile does not operate to prevent a ﬁnding 1_:hat the}ie has betin
e of domicile where the physical fact of resldence1 in another country
7 nf ‘ntaniion to reside there permanently are proved'.

ddell-Grainger's Will Trusts, Dormer v Liddell-Grainger [1936] 3 All ER 173.

12.3 However, s 4 of the Domicile and Matrimonial Proceedings Act 1973 glish
provides an exception to this rule. If the parents of a minor are living apart apd
the minor has his home with his mother his domicile is that of the mother, Syeh
domicile, once acquired, is retained even though his home is no longer with
mother, or if she dies, so long as he has not since had his home with his fathey
Section 3 of this Act® provides (subject to a transitional modification) that 5
minor may have an independent domicile from the age of 16 or from the dage
of marriage if he marries while under age. This Act came into force g
1 January 1974.
! See para A1.232.
2 See para A1.231.

", domicile of choice, having been abandoned, can be reacquired only 1[;}7
i Iment of the same conditions of intention and residence as those by
[

; i
the domicile of choice was previously acquired'.
-G v Yule and Mercantile Bank of India (1931) 145 LT 9, CA.

nicile generally

Under s 1 of the Domicile and Matrimonial Proce;dm_gs A;:t 1973f, ltlhcz
nicile of a married woman as at any timg after the coming mt(; horCE o bt I?d
n (ie 1 January 1974) is, instead of being t-he same as that of her hus ame
tue only of her marriage, to be ascertained by reference Fodt e sg ;
s as in the case of any other individual capable of having an independen

micile.

12.4 A person can acquire a domicile of choice, and while this is retained the
domicile of origin is in abeyance, but not extinguished. When the domicile of
choice is abandoned the domicile of origin revives'. On appeal, the Cour
upheld a decision that a person whose domicile of origin vras India and who
decided to go to there because of illness did not abandop fis English domicile
of choice. His decision to remain in India was forced ox himn because of illness
and impending death. It would not be a decision as to where to live indefinitely
because, for all practical purposes, there was sadly no life left remaining to be
lived by him?.

1

11 But where, immediately before this section came into force, a ma.rr.led
yman has her husband’s domicile by dependence she is treated as rftal_m_ng
domicile (as a domicile of choice if it is not also her Fiormcﬂe o orlgﬁn)
s and until she changes it by the acquisition or revival of some other
cile on or after 1 January 1974".

Domicile and Matrimonial Proceedings Act 1973, s 1(2): para A1.230; and IRC v Duchess of
‘ortland [1982] Ch 314, [1982] 1 All ER 784.

Udny v Udny (1869) LR 1 Sc & Div 441. See also Re Flynn, Flynn v Flynn [1968] 1 All ER
49, [1968] 1 WLR 103 (given a physical departure from the country of one’s domicile of
choice, the ending of the intention to return there, as distinct from the forming of a positive
intention not to return, is sufficient to bring that domicile to an end: accordingly the domicile
of origin revives until ousted by the acquisition of another domicile of choice).
* Kobli v Proles [2019] EWHC 193 (Ch), [2019] WTLR 623, The Law of the testator’s domicile governs the foreign movable assets of
tate for the purpose of succession and enjoyment. For the ‘purEOSEh of legﬁrli
esencation, though the person entrusted with administration by } g lebe
e domicile is generally recognised by the foreign court as entitled to ;
inted, this is not always and necessarily the case; and in adnfnmgtermg ttse
it is necessary to give foreign creditors priority as regards foreign assets.

12.5 The domicile of a fatherless minor does not necessarily change with 2
change of the domicile of its mother; but only where she exercises the power
vested in her of changing the child’s domicile for the latter’s benefit'.

' Re Beaumont [1893] 3 Ch 490.
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Notation of grants 16.32
16.17 Amendment and notation of grants

16.17 If an alteration has been made in a grant by an unauthorjgeq .
after its issue, the probate service will in no case adopt such alterationer
grant will be impounded, and a duplicate grant must be obtained

ch g i t are sent by post to the
istrict j ' I e dch ' it or witness statement and the grant are
then be amended, by district judge’s or registrar’s order, in the usua] Couil Vi = The afﬁcla‘vll't1 ::)he rant issucd. At the Princioal Registey the documents
the alteration is extensive or of a serious character, the grant wif| be reVO“}E :: ? om whic g
L&

lodged with, or sent to, the probate department.
)

d the nature of the amendment required. Form of affidavit or
jon, 27 No 23 (A6.28).

s Statement,

i i i i ki order, and
Date of will rectified after probate 4 i district judge or registrar is satisfied, he will make an

= dment will be made in the grant and signed bfY the diSt[ticii ]Esgztgdr
me . dment of any gran

16.18 The court will order a memorandum to be endorsed on 4 Probate 4 ;rnor other authorised ofice; Tlgztaelr%:ords e

it has been issued, showing the true date of 4 will', the affidavit or Witn L robate records kept at the Pro

statement in support being filed with the will. =P

' i f the amendment of a grant.
' Re Allchin’s Goods (1869) LR 1 P & D 664, " No fee is payable in respect of th

: L ill

Probate of codicil subsequent to that of will . br in probate copy of wi o

o ; ] 1 . been made in an engrossment of a will, an
16.19 If a codicil is found after probate of a will has been granted, a sepapa 8 Where ?hH}IStﬁig?jent_ The grant should be sent to the PrO}C’ate
probate of that codicil may, in certain circumstances, be granted, and the i pired for‘ 3 e | Registry) or district registry, where a dlstrlct judge’s or
probate undergoes no alteration or amendment whatever. In order to obtai artmen” ("‘mc{lﬁab e drawn up for the correction of the copy in accordance
probate of the codicil, an application statement of truth (PATP) must be drawn SErars r.[C.[el' lw : 1l
up, identifying the codicil and reciting the particulars of the grant of propaes "»J:e original will.
of the will. The grant must be sent to the registry from which the first grang j
issued. The probate of the will, or an office copy thereof, should be lodged, 4 y F GRANTS
further HMRC account may also be required (see Chapter 8). This Practice jg \& TATION O )
liable to change under current modernisation plans, 1 OO ;rtaking by Public Trustee to administer an estate
16.20 If, however, the appointment of the executors under the will is annul'efzo
or varied by the codicil, the probate must be brought in and revoked,

29 As to notation of grants where an undertaking by the Public Trustee to
new grant will be made annexing both the will and the codicil,

ancy jinister an estate under s 3 of the Public Trustee Act 1906 is filed, see para
16.21 See also paras 3.170-3.183. {

B
ecutor permitted to retract renunciation

5 to
w Settled land L _ ) - f a subsequent grant of probate ‘
u' 30 As to notation on an existing grirétd obut - bcéen ek cateac his
16.22 A general grant may in certain circumstances be amended to exclude cutor Wh(:j had pre:;igliili)lflleel:‘;r;ra i 5.69.

settled land but it would no longer be appropriate to amend a general grant o jclation and prove 3

include settled land, See para 10.133. Form of affidavit or witness statement, !
No 24 (A6.29).

3 tation of domicile
1 i ici fter the issue of a rant, see

. s to notation of domicile a

s For the practice a g

21824,
16.23 As

to the procedure when a grant contains an official error, see para.
2.75.

dition of 2 further personal representative

: Senior Courts Act 1981",
i : i 3 d made under s 114(4) of the .
Practice in applications for amendment A ez}é?g :;l: (‘))ff ae;elrssonal representative, the grant is l_otdge(fir g:;i:; lﬁi?lb?ﬁz
. i . istri str
16.24 An affidavit or witness statement of the facts is required from the Jartment of the Principal Registry, or the district registry

g 1
' nt is ; intment of the additional persona
grantee, or grantees, showing the nature of the error, the necessity for 1S It issued, as the case may be; the appoin
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17.11 Revocation and impounding of grants Grounds for revocation 17.23

(m) A mother of an intestate spinster had obtained a grant, thoy
was a natural child of the intestate. The grant was revoked
standing the death of the mother®.

s affairs within the meaning of the Mental Capacity Act 2005, the
oked and a fresh grant made to the capable administrator. If any
life interest subsists the further grant will normally be made to not

gh the y

d € hl
DOty = nee

gt is 1€V
Oriry or

' Re Morris’ Goods (1862) 2 Sw & Tr 360. ' han tWO individuals, or to a trust corporation w1th or without an
? EIO“;Y;{S_ I;igesr: title[iAjm{rr]i'stl}ation’. T 3 Vidual

oF r_zm estown v Laay r!m_ e§town ag kcc at x [ ] 3 . illips’ Goods (1824) 2 Add 335. In the latter
4 f{zrj}\.lapzer’s Goods (1809) 1 Phillim 83; Re March (1940) (testator found to be g Prisongs 3 ;ile Ne;,;;gg 1—:1 n?i?tg:;g?ﬁ:ﬁ,;igj;jj&ﬁg g: fhtzhepinc_apablﬂ édministl’afor cons_ente:{fl.fNotiﬁe
*  See eg Re Bloch’s Estate [1959] CLY 1251. Fasel’_l; application for revocation should now be given to any deputy appointed for the
¢ Re Moore’s Goods (1845) 3 Notes of Cases 601. In such a case it is UNNECESSAry to ajeg, : flr;mistrator who lacks capacity.

the grant was obtained by fraud: it is sufficient for the person claiming revocation tq ﬁStabtlla * 3
S

his title to the grant (Re Evon’s Estate, Evon v Stevenson (1963) 107 Sol Jo 893,
Re Bergman’s Goods (1842) 2 Notes of Cases 22.
Re Ayling (January 1949, unreported).

_ ¢ |f the grantee who lacks capacity had a superior titl(_a to tha_t of the
E ?)16 grantee, the former’s right to a grant on recovering his capacity must
eserved by a limitation in the new grant.

Cases for revocation under second head 219 For the practice when the sole grantee subsequently lacks capacity, see

Death of grantee before sealing ras 17.64 ff below.

17.12 A grant sealed by the registry after the party or any of the Partieg.
applying has died must be revoked. As to the moment when a grant is deemeg.
to have been sealed, and for the practice in cases where the grantee dieg before

the sealing of the grant, see paras 2.77-2.82.

oth executors subsequently lack capacity to manage their affairs

790 Where there was the clearest evidence that both the surv.iving executorsi
e ot acvanced age and suffering from s.ucl} a deggee of physical and mentl?
iy as made continuance of their dutlE'S 1'mpos§51ble, _the court re\bfokfad the
t of probate and granted letters of administration (with will) de bonis non
great-nephew of the testator’.

Re Galbraith’s Goods [1951] P 422, [1951] 2 All ER 470n.

One of two or more grantees subsequently lack capacity to manage
his affairs

17.13 Where one of two or more grantees subsequently lacks capacity tg O
manage his affairs within the meaning of the Mental Capacity Act 2005, the O

grant must be revoked. .‘ .
antee wishing to be relieved of duties
17.14 If application for a new grant is made by persons all of whom bad a '
right equal to that of the grantee who lacks capacity (whether they cre the
other grantees or not) a general grant may be made to them.

721 Application is occasionally made for revocation on the ground that the

tee, though not incapable, wishes to be relievejd o.f hig responsibility for
me reason, such as increasing age. Such an apphca}uox'l is allowec_l onl_y by
press direction of a district judge or registrar, which is not r@z{dily given.
fhere leave is given it may be subject to confirmation that the retiring grantee
s provided an inventory and properly accounted for the administration of
e estate.

17.15 If there is no one with equal title, the new grant will ke in accordance
with NCPR SI 1987/2024 r 35(4) (see para 11.245 ff) fori¢hi='use and benefit
of the person who lacks capacity and limited until fusthes representation be
granted.

One of several executors subsequently lacks capacity to manage bis affairs
17.16 When two executors prove a will, but one subsequently lacks capacity: Sappearance of grantee
to manage his affairs within the meaning of the Mental Capacity Act 2005,
probate is revoked and a new grant made to the capable executor, power being
reserved to the executor who lacks capacity of taking probate again on
recovering his capacity’.

! Re Sowerby’s Goods (1891) 65 LT 764; Re Shaw's Estate [1905] P 92.

22 Where a creditor, after taking a grant of administrationi had paid
If his debt, and left the country, the court revoked the grant'.

Re Jenkin’s Goods (1819) 3 Phillim 33.

23 Where a creditor, having recovered her debt, wished to retire from the
One of several administrators (with or without will) subsequently lacks ca- Ministration of the estate, the court, upon proof of these facts, and:

pacity to manage his affairs that there were no actions or suits at law or in equity touching or concerning the

&state and effects of the deceased, and the grantee’s administration thereof depend-

17.17 Where administration (or administration with will annexed) has bee B e iy othies person,

granted to two or more persons, of whom one subsequently lacks capacity
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17.52 Revocation and impounding of grants

17.52 1f one of the grantees lacks capacity to manage his property apq

within the meaning of the Mental Capacity Act 2005, evidence of his fff
mental capacity is required. The district judge or registrar will norma|ly ack.
a certificate or affidavit or witness statement by the Responsible .4
Officer in the form set out in para 11.267, or a certificate by
tient’s doctor. If the Responsible Medical Officer or doctor is unable . P
such a certificate, the matter should be referred to the district judge or reo. Iy
for his directions'. Blstrg

' Practice Note [1962] 2 All ER 613, [1962] 1 WLR 738; Registrar’s Direction (1.
31 January. (15

District judge’s or registrar’s order

17.53 The order for revocation is drawn up and signed by the district judge ‘_
registrar. The grant is revoked by defacing and filed in the registry, 1

17.54 No fee is payable for the revocation of a grant.

New grant

17.55 Except as stated in para 17.57, the executor or administrator who is
take the new grant following upon the revocation should not prepare the
application statement of truth and the papers to lead to the grant until after the
revocation of the former grant has been effected. {

(see para 21.21) bearing the note of revocation on it must be lodged with the
papers. Forms of title for box 2.16 in the application statement of truth (PA] A
or PA1P), Nos 74 and 163 (A6.79 and A6.168).

Combined application for revocation of probate and new gran:

17.57 Where a grant of probate has issued to two or niove executors, one of
whom subsequently lacks mental capacity to manage his affairs, and it i
proposed to revoke it and obtain a new grant of probate to the remaining
original grantee or grantees, one sufficient application statement of truth may
be used both to lead the order for revocation and to serve as the statement of
truth on which the new grant issues. The will may be referred to as that already
proved and in the custody of the court and need not be annexed. No further
HMRC Inheritance Tax account need be lodged.

17.58 All necessary papers should be submitted to the probate department at
the Principal Registry or at the district probate registry, as the case may be.
Revocation of the grant will be effected, after which the new grant will be
issued.

17.59 This procedure may be applied only to cases strictly within the terms of
para 17.57', or on revocation of a grant of probate because of the death of a8

644
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17.56 On application for the further grant, a ‘plain’ copy of the revoked gra \

Lack of mental capacity of sole grantee 17.65

fore its issue: see para 2.78 ff. In all other cases the procedure in the
0

o b;aragraphs must be followed.

i mgh Circular, 6 September 1956.

~retar

WI—[ERE COURT WILL NOT REVOKE
SES

urt has refused to revoke a grant obte_lined by the admlmsﬁrato}f1
cion that he was the sole person entitled to the estate, thoug
e svse" cerested were afterwards discovered, and though all parties
e mnted that the grant should be revoked and a new grant made
e <o interested’. Similarly, it is unnecessary for a grant to a n:ust
anotbe! partYé on the erroneous statement that certain persons are the
7 led to share in the estate’ to be rgvoked in order tofgllve 2to
peneficiaries the shares to which they are entitled as a matter of law~.
b
f\gj:(;p}ilzg;ﬁ (\17(/8;21;_;1?;'33%;:[2 4]'_512 v Ward [1971] 2 All ER 1249, [1971] 1 WLR
1376. | .
41 A oran: limited to proceedings in the _Chancery D1v13101n Wlll réc:; l;g
R bi‘ore the probate claim has been disposed of, merely in otr ee 05
v ral grant to issue'. Nor will the court revoke such a grant or
S genef the executor of a will, unless he can show that inconvenience

\eation O P L :
%}:iult from the continuance of the limited administration.
<

Re Brown’s Goods (1872) LR 2 P 8 D 455.

50 The 0

62 Where the ultimate object of an application to revoke admlmstralpon_ d:l
non was to preserve the right to sue after twenty years, the applicatio

efused as frivolous and vexatious'.
‘Willis v Earl Beauchamp (1886) 11 PD 59.

63 The court will not revoke a grant merely on the gro(il}rid tfhf;\lt dﬂ:;
nistrator has not disclosed all the assets of t}_1e deceased, an af aile
rnish satisfactory answers to requests for particulars of the estate’.

Re Cope’s Estate [1954] 1 All ER 698, [1954] 1 WLR 608.

\CK OF MENTAL CAPACITY OF SOLE GRANTEE

.64 Where a sole grantee, or sole surviving grantee, sqbsequently la;icks
p city to manage his affairs, a new grant may be made w1t{1dout revgc:;th f:os !
e existing grant. The former practice of impounding the old grant in

stances has been abandoned’.
Registrar’s Direction (1985) 9 July.
65 The new grant, whether made to a person equally entitled or, in

i f), to some other
d NCPR SI 1987/2024 r 35 (see paras 11.245 ff),
ﬂ?i};ﬁl‘ﬁgg grant de bonis non and for the use and benefit of the grantee

10 lacks capacity, limited while he lacks capacity—see P‘Lra 17'71;‘,2??;
A if the new grantee is an executor to whom power had been reserved,
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21.31 Searches and copies — E ] 1 1
7 xemplifications — Duplicate grany, Searches and copies 21.38

owever, the request is made by a solicitor or probate practitioner,

Fee No
(c) Where a search of the ; ~ h . i ox e ;
e index is required, i i B f his client in contemplation of bringing a probate claim, or
0 : in additio alf of his clientin co P ging a prc >
t (b) above, for each period of four ye;rs D to (g) bﬁ}}: a researcher. Where the request is made by a solicitor or probate
jor ir or researcher, it will be referred to the district judge or registrar for
ior Subject to his approval and to such further conditions or

: Jeration: e e . 6 : i
B ons which the district ]udge or regl_stra%‘ may see fit to 1impose, It 18
jctio d apptopriate that any such examination shall normally take place
idere try and that the examination of the will shall be

robate regis |
E f a registry official in order that the official may

e e ence o
B cted in the preset ol -
thhat the will is preserved in its original state and condition. If

P iate, the will may be transmitted by registered post or through the
rPrﬂt Exchange to another probate registry to enable the examination to
: deex Exceptionally the district judge or registrar may permit the will to
- ffice of a forensic expert subject to an undertaking by the

Producti
on at other courts of documents filed in Probate Registri
es

21. i i
proijzdiieatlﬁn 15;6 of the Senior Courts Act 1981 enables rules ¢ b
Supremegc at documents filed in, or in the custody of, an 1 fe e f
ourt, and required to be produced to any courz or zriobuﬁcel £ th
A Nal g

21.33 Rules have been mad i i i .
e applying th | i
Sk i i %aoﬁrr;gbults é);?cstgdfure to éiocuments filed ; ns f;,tte to physically damage or physically interfere with the testamentary
) ar to documents fileg in, tother than by visual inspection under microscope, photography, photo-

scanning or application of non-adhesive and non-staining dry sub-
~es. The practitioner further undertakes to pay the cost of travel and
he registry official taking the will to that office o, alternatively,
arranging for transmission and return of the document by
f courier fee. A fee of £20 is payable for the inspection’.

in the custody of, the probate registries.

istence of t
practition©s,
er an’l }.:ymg O

picrray’s Circular, 13 November 1978.
) tentious Probate Fees Order 2004 (SI 2004/3120) (as amended), Fee 7.

\[1—\' a

th ;
Diiti?igvlgﬁgbzigci{as. defined in CPR 57.1(1)(b) will send a notice a
representation and eog:fsltry rle quesngg all testamentary documents gtr(f)i .
er relevant documents relating to t i

S?ff?i’r’n}ﬁdtf Leedis Disil (%P R PC 57 PD 57 para 2 3)}161%2;?53? —
L : s District i he. o e
discontinued or a figal opden & nf;(lij:te Registry when the probate claim“

& lIs proved before 1858

ice of deposit

37 Wills and testamentary papers in connection with grants made by the
siastical and other courts before the establishment of the probate registries
1858 have been transferred to County Record Officers or to certain of the
ncipal libraries, etc, under the authority of s 124 of the Senior Courts Act
" (or the earlier provision contained in s 170 of the Supreme Court of
ature (Consolidation) Act 1925) and s 8(5) of the Public Records Act
)58”. No pre-1858 records now remain at the probate registries’.

21.35 From ti : |
o Origm;ns‘il}:(t)otgme recc[;uests are made to the probate registries for 4 O
o, b L Clal_me(pro uced for the purposes of court proceedings ‘
ey ] ¢g criminal proceedings in a magistrates’ court oy g 3
e oaitod o L ik Ofa case, un.Iest production of the original il
e o M Lérgency, 1t 1s usually transmitted by Dc«umén
e A pr}c:. ?lte registry or sub-registry most convenient]
officer of that registry ;aV; allien?ijihgrggsf? ln%fl jarﬁAb‘ejIIllg e 31!:
which are u ) with 1t. As all proved origi ills
Pyt (Sn1dze; thfe Eontro_l of the High Court are requirec%) “0hi dep(g):iltzldwm;
of the Senior Courts Act 1981), the officer attending the coaljllrt

with an origi i ; S Al1.344.
~original will Must arrange to retrieve it at the determination of the Sec para

See para A1.166.
‘For a complete list of the places of deposit of pre-1858 wills and records of grants etc, reference

should be made to “Wills and their Whereabouts’ by Anthony J Cramp, BA.

Literary searches

138 Special regulations apply in the case of persons wishing to search the
ecords of the probate registries for purposes of research and literary enquiry.
formation as to the conditions under which permission is given for such
rary enquiry may be obtained from the probate department at the Principal
gistry. NC Probate Fees Order 2004, r 6(3) provides:
- Fee 7 [for inspection] shall not be taken where a search is made for research or
similar purposes by permission of the President of the Family Division for a
document over 100 years old filed in the principal registry or a district registry or
another authorised place of deposit.’

Pro ] i ] ]
Vductzon of original will for mspection and examination

21.3 i ’
Origigaf)‘cﬁﬁs;c;niﬂy a ‘;lreques_t 1s made to a probate registry for a proved
Normally, such aer made available for inspection and forensic examination.

: €quest 1s made by or on behalf of the police authorities.
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Appearance to warning 23.70

23.57 Caveats

on who w v ly by summons to a
The P ho warned the caveat/stop may apply b :
66 177 er? the Principal Registry to strike out any appearance which does
3 €0 y

, 1cl21;‘ff with the above provisions.
| '.CO

who were notified by the registry of the existence of the claim (
and 23.17), cease to have effect’,

' NCPR SI 1987/2024 r 45(4).

see paras 23 i

. . . ary interest
Appearance after time limited Jeator having 1o ContraLy

warnin
yeator who has no interest contrary to tha.i:f of the tp::ést%r; : persong
e i against the issue of a gran ;
ishes to show cause against e
i ice of th rning upon him (inclusive
of service of the warning upc
e thereafter before a step in default has been taken by

23.58 A caveator who has an interest contrary to that of the persop warnl
the caveat/stop may enter an appearance after the time limited by the Warnl
provided that no affidavit or witness statement of service of the war

" Ve
; ivithiﬂ 14

nln - ¥
been filed in accordance with NCPR SI 1987/2024 ¢ 44(12)". 8 h : yice) or at any (til:ltie filing of an affidavit or witness statement .Sh()“.?lﬂg
' NCPR SI 1987/2024 44(10). N 3 person w;g;nv%as duly served), issue and serve a summons for directions
ar

~ the I’V before a district judge of the Principal Registry or a district probate
st PR S11987/2024 x 44(6))
egls ]
e T« is provided by NCPR SI 1987/2024 r 27(6) that a ctspgltesfgﬂgzi;
3.68 It lstilzled in the same degree to a grant is to be broug 2t5 ZYOS £ The
e iir}str;ft iudge or registrar (see paras 14.10-_14.15 anh. h' - ap;;lica-
e’ : e iegistrar of the district probate registry to whic el
listrict Pr}(]'b»r it haa been made or isao be mgde.ls the registrar WS 0 has
P fpr . '/tg hear the summons. The registry which issues the Sal;j-m0517(7))
"JS“‘CI;OLE:er index of pending applications (NCPR SI 1987/2024 r '
Q‘C 2O . ‘ h
3.69 Upon the issue of a summons under r 27(6) ﬂ?tei;ﬂse‘ﬁz dmfrféi thz
. i ust not allow any grant to until |
R ]u(_isg ?inzlil;ec%ilssgf)aszdn:)f {NCPR SI 1987/2024dr 27(1{}(.6 r)rhIS]roetil(S;:t)nfutlﬁ;
Qmmons 1 , 5 T 3
. i ons for directions under . :
) 0v151?n mhr;l:ltlﬁlrln tc?n? rS;lllTslflb e notified forthwith to the nommatled rei;(;)lét:));
f (; Su"jihe life of the caveat/stop is extended beyond the r:igrmat pﬁ; g
;. )rzéhs until either the summons is disposed of. The 1ts/trt1c i:easges w0
'm?ir directs, on the hearing of the summons that the cavea ﬁdofwn S
d ffect (r 4’4(8)), unless the caveat/stopl is previously wit hr ik
Vfilel) In the event of a caveat/stop being withdrawn be_fore suc f: e
B cen finally disposed of, no grant will be sealed without refer

1

23.59 If such affidavit or witness statement has been filed the leave of a distpjer

judge is necessary before the caveator may enter a further caveatr (See para:
23.31-23.33).

a

|

How entered

23.60 To enter his appearance, a caveator may either attend in person or }
his probate practitioner at the Leeds District Probate Registry and complete 5
form of memorandum of appearance, which may be obtained at the Tegistry,
or he may send at his own risk the completed form of appearance by post to
that registry. Form of appearance, No 39 (A6.44).

23.61 No fee is payable on the entry of an appearance. OO
23.62 In the form of appearance, the party must state his name and addres: i )
full, and his interest in the estate, giving the date of the will (if any) wnder
which such interest arises. He must give an address for service wititn the
Jurisdiction (NCPR SI 1987/2024 r 49). The party entering the aprearance
must serve a sealed copy of the appearance forthwith on the person warning
the caveat: see NCPR SI 1987/2024 r 44(10).

NN

strict judge or registrar'.
' Registrar’s Circular, 12 June 1967.

il

Who may appear

23.63 A person seeking to enter an appearance to a warning must have an
interest contrary to that of the person who issued the warning (NCPR. SI
1987/2024 r 44(10)). Details of the contrary interest must be included in the
appearance.

Appearance by persons under disability

i der

123.70 If it is desired to enter an appearance for a_mmorhor Otfl;:rgef;ilﬁiﬁnthe

sability or who lacks capacity to manage his or her a{)roadly speaking,

eaning of the Mental Capacity Act 2005, the practlci kil, e e
Ssimilar to that which is adopted in order to appear on beha

a claim! |
| ] d by NCPR Sl
7 Registrar’s Direction (1922) 21 February and see RSC Ord 80 as applied by

198712024 r 3,

23.64 An appearance by an executor, legatee or devisee, the personal repre-
sentative of a legatee or devisee, or any other person claiming an interest under
a will or codicil must state the date of such will or codicil.

23.65 An appearance by a person claiming to be entitled to share in, of
interested in, the estate of the deceased on his intestacy or partial intestacy, ot
as the personal representative of any such person, must set forth the
relationship of such person to the deceased.
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Applications without notice 25.15
25.8 Applications to district judge, registrar or High Court judge

; ho lacks capacity to
. . : . : o n representing person w
are answered to his satisfaction®. This may include giving 10 .pEon =g

- rant A : | Capaci
. o s tice op ion for & rtv and affairs within the meaning of the Menta 1; 431”Y
application to any person whose Interest may be affected. ® _ his property equally entitled is sui juris: paras 11.241-11.243.
i g erson

' See Re White's Goods (1882) 7 PD 65 and the cases there cited; Re Bramley’s Googil 2005 where 2 P 1 59

P 106; Re Lupton’s Estate [190S] P 321; Re Wilde's Goods (1887) 13 PD 1, R, Posl ; tion of grant: paras 16.1-16.28 and 17.1-17.59.

(1866) LR 1P & D 206; Re MAuliffe’s Goods [1895] P 290; Re Last [1953] P 1373[ Vdment or revocart ; .

1 All ER 316. > 1195 e 1 ntative after issue

. ersonal represe

*  Re Vines’ Estate, Vines v Vines [1910] P 147; Re Hugo’s Goods (1877) 2 PD o ‘ .on for appointment of additional p P

Mayd’s Goods (1880) 6 PD 17; see also Re Spratt’s Goods [1897] P 28; Re O’Commr, 3: L 1l afl ras 7.40-7.42.

[1942] 1 All ER $46; Re Hope Brown’s Goods [1942] P 136. rant: P2
3 NCPR SI 1987/2024 r 6(1).

4

iation: 15.62-15.75.
.- for leave to retract a renunciation: paras
Cathn
25.9 Matters such as those mentioned above are usually referred to ¢, disl
judge or registrar in an informal way by the probate department of il
Principal Registry, or probate manager of the district registry, as the cage o
be. In applications which are made at a district probate registry
registrar may, in cases of doubt or difficulty, obtain the directions
judge of the Principal Registry’, _ i
' NCPR SI 1987/2024 r 7; President’s Direction (1953) 11 June. ! o
; - i s Act 1981: paras
25.10 Where doubt exists, it is advisable for the practitioner to obtaip , flication! 1 a grant under s 116(1) of the Senior Court
decision of the registrar or probate department manager prior to lodging L B7_25.109.
papers to lead the grant. At the Principal Registry, application for any gy
decision must be made in the first instance to the probate department,

the dis Ii rion for leave to swear to death: paras 25.19-25.46.

I8t Jlica

of a dig, ic ‘ for admission of will as contained in a copy etc: paras 25.50-
n

‘i, avion for grant to part only of an estate: paras 25.170-25 .180.

: plicatl

192. =
‘ ) i j latement) to bring in a
25.11 The following types of application, which are dealt with in other pa;n'® B ation for the issue of a subpoena (witness s

. . s . ; .198.
of this work in the paragraphs indicated, may be made without notice svbjb entary document: paras 25.197 and 25.1
to any requirement to the contrary by the district judge or registrar: ]

13 The above applications are made to the registry at which the applica-

; ; ich the grant issued.
Refusal of probate of a will: paras 3.143-3.148. n for the grant is being made or from which the gr

: lications
o o iz 1 y LT ; irect that any of the appli :
Uncontested applications for omission of words from probate or for rectif a- .14 A district judge or registrar rnay_t(lil er to a district judge or registrar in
tion or interpretation of a will: paras 3.267-3.289. i ntioned above be made by summons ei

1
ambers or to a judge in chambers or open court'.
NCPR SI 1987/2024 r 61(1).

Application for joinder of a co-admin

-
Istrator having an inferior, or no, title:
paras 7.17-7.19.

Preference of ‘dead’ interest to livin interest, or of guardians of an infant to
g g

plication for grant after citation
a person of full age: paras 5.131, 6.7-6.10 and 11.130-11.132. f

t
15 Where a person has been cited to accept or _r;fusi A f;i Etfugtr:;: n:n
Grant where the deceased died domiciled out of England and Wales: paras B d an appearance, or has appeared and wishes to
12.125-12.134. .

istrict j istrar
cation without notice must be made to the district judge or f)eflzuch
the citation issued for the requisite order. For the practice

Appointment of persons to obtain administration (with or without will) for uS’ﬁ‘y plications, see paras 24.76 and 24.80.

and benefit of minors: paras 11.228-1 1.235.

Appointment of grantees on behalf of person who lacks capacity to manage his

property and affairs within the meaning of the Mental Capacity Act 2005
paras 11.295-11.322.
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25,129 Applications to districe judge, registrar or High Court j“dge

25.129 For practice in cases where the missing person would,
beneﬁcially entitled to the whole estate, and the applicant hag n;) tit?h Q
would enable him to extract a citation, see para 14.5. € wj

25.130 To the nominee of

assignees of res
on’s Goods [1900] P 13, 69

iduary legatees (R
LJP 19),

e. g

¥

and% t
8rang
ch’s R,

estate had disa

or apply,
of a credi

Ppeared
the Origing|

revoked and a new one issu tor (Re Frey,

[1910] P 169, 79 LJP 56):.

1

ed at the instance

See also Re Loveday’s Goods

[1900] P 154,69 LJP 48
Re Colclough’s Goods [1902]

2 IR 499, 36 ILTR 39,

(¢)  Direct grants, ‘quasi p
a person with a prior right)

25.134 Where 3
next of kin died

er saltum’ (ie in spite of the possible existence ¢

person had not been heard of fo

I seven

25135 To a

grandson of the deceased,
having disapp

the son who was solg next of ki
eared for over 25 years. The

applicant was allowed

to say in his
oath ‘he believed that he was sole next-of-kin’ (Re Callicots’s Goods [1899]p
189; following Re Reed’s Goods (1874) 29 1T %937 See also
Moore’s Goods [1891] P 299; Re Shoosmith’s Gagas

Pridbam’s Goods
Chapman’s Goods
370, 72 LJP 62

(1889) 61 LT 302
[1903] P 192, 72
; Re Jackson’s Goods

;s Re Harper's Goods
LJP 62; Re Byrne’s Go

(1902) 47 Sol Jo 93, 87 LT 747)

(d)  Grants in cases of urgency

interested in the deceased’s es-
ould return (Re Escot’s Goods

25.137 To the father-in-law of
the use and benefit of the latter
also Re Cholwill’s Goods (1866

the person entitled, who was in Australia, for:
(Re Jones® Goods (1858) 1 Sw & Tr 13. See.
JLR1P & D 192).

758

(where widow had disapp‘gared),
: g

[1894] P 23; Re

ods (1901) 84 LT

Applications without notice 25.143

Jso ‘Grant ad colligenda bona’, paras 25.182 ff, for an alternative
2 See also

jure-

N ats in pursuance of agreement

i f kin, and the
claimants to the estate as next o .
e theredgtfgif;‘i‘:(;nd the parties agreed to divide the estate, gng
g Wi-skinship was doubtful should take the grant. Administratio
he onel‘:;hl(;iter (Re Minshull’s Goods (1889) 14 PD 151).
ed to t

Where person entitled is unfit
W

i i ce, the
i t as in prison and refuse.d to renounce,
4 thireh?ms Ocl)ifeixflfdoissv:;ed the grant to a residuary legatee (Re
":P::ZeEsmte (1913) 108 LT 732).

\ . ded a will found to be

- idow had unsuccessfully propoun o .

41 Whﬁgevi:z ;Vassed over in favour of her daughter (Re Paine’s Estate

)‘3’6’} Sol jo 116, 115 LT 935),

band, letters of

) \ had been murdered by her. hus 3

e Where E} 1-:7;? Iersl,?;te v?rere granted under this section (on tht,? ground c:lf

Q,miual%:())fl)l ?:0 her next of kin, passing ovgro E}% il%sbﬁllﬂg‘: I?;L'Efsogs-
) e ppen’s Estate [1911] P 108, .

& entan}ze (_13; S;?%fz’;ie” [1914] P 1, 83 LJP 1, this rule was held to afﬁiﬁ
\& 1 allfﬂ m:riglaughter But a murderer found to b3<311]nfa(1:1§ ?22161 2?{19116‘
o : Isby [19 ! i
| hts (Re Pitts, Cox v Kilsby . ;
rretgmihls};fug ba,Son v Houghton [1915] 2 Ch 173); ﬁ_e ﬁﬁ;
4 o;;ig' Tt(:;s;ts (1961) 105 Sol Jo 529: there is no distinction on this pt -
,WI caszs of intestacy and testacy. (The ﬁndmg_s ofa coronﬁr S S];u?;; F:l) i
. not admissible as evidence in the High Court (Re g -Birc;f
?tdirgedford [1935] Ch 89, 152 LT 329; Rcle Refadell (fi@;@gﬂg?&of e
for il .

der s 11 of the Civil Evidence 763, p

f f12KB6%2). Un f by any court in the United Kingdom
onviction of a person for an offence by any 5 b ey
; sl 5 proceedings w.

a court martial is sufficient proof, in any ¢ i . T Braed.
. itted such offence, unless the co y 18 p; C
g rlt, ;E;:erllléc;(tggrzopies of certificates of conviction are a(ilmlﬁzsilél; ;I;
) Where a man killed his wife and then killed hlmsgllf,daﬁ t Z -
evidence as to his state of mind at the moment when he kil f(:1 Igr’ Ill’ollock
er estate by the husband’s representaitlxel:l; ];‘vlfs3 g(l)l)cmafrhe (pr‘:rsumptiOli
it k [1941] Ch 219, [1941] . -
ftlilbvlepl?;izfimi[ssible] evidence of C1:1hf: fafjt ?11{1(1 Ogh;tZ?;E ojxm;ng ;’;kt;;;
e : f sound min v Huntbacn, :

"':"" lIS<J§hg(t)6thF1é<tllldlle]r2‘¥flsi ER 453), The burden is on his represg’ltactlvi ;3
there wz:s no felonious intent (Hollington v F Hewthorn 0
943] KB 587, [1943] 2 All ER 35).

[1899] P 59; Re

5.143 The standard of proof that one person felomous'ly .kﬂielc; ;Tl(i)fﬂiﬁlé
bere both died from gas poisoning, is not that of the “to disqualify such
‘dence leads to no other conclusion, this is sufﬁc:lerg 1:Oﬁ . under the
€150, and those taking through him or her, from benefiting
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25.182 Applications to district judge, registrar or High Court juq
ge

Grant ‘ad colligenda bona’ (collection grant)

25.182 Application may be made for a grant of administration

b?(’;ni}defu_ncti (litera'lly, collecting the goods of the deceased
grant), owing to the impossibility, in the special circumstances (;f

ad Co]hge
# COHEC e
the CaSe '!_

Applications without notice 25.192

ncluded in the order, which is made under no
‘limited for the purpose only of collecting and
d doing such acts as may be necessary for
esentation be granted’. The
g made

asual limitation 1
 of the Act, Is:

ceiving the estate an
of the same and until further repr

clude particular acts for which the application is bein
cks and shares. This limitation is

The
Sectio
o in and 1€
Servati.oq-
i may 1o

the court constitutin
a general o
meet the necessities o%thegestate. ﬁeizsgg:: rff(l));: Sentalm're 0 sufficien tinell che sale of specified property or sto
obtain wider powers by invoking the —— gguz; s lndaPPmpriate Case: : :aed i the grant ad colligenda bona and helps to facilitate the collection
; nferred u . ud
s 116 of the Senior Courts Act 1981 (sec paras 25.97 ff) pon the gy’ 5 be estate-
25.183 A grant ad colligenda bona (collecti L 488 The necessity for an ad colligenda grant usually involves a degree of
a person whom the court considers suit ;lzon grant) may be made not , . P oy tO safeguard and protect the estate from waste. However, at the time
entitledl Fora: full grant® orte ey uitable, but also to the persong whd t ubhcaﬁon of this work the current arrangement for workflow in the
ETHEEEAN tith T, muster?, ke elfstrapgers who have been broughe i P ate registrics does not always lend itself to a timely and expeditious
right to a full grant must sati;.f thap plication by a person entitled in hjg . -sal of all applications. It is therefore incumbent upon the practitioner to
y the court that the interests of the estat own lication by telephone or email contact with the registry.

1awalt the issue of a grant to the whole estate. , Cann
) RISe gla;km‘gjron’s Goods (1861) 2 Sw & Tr 380. ¥ i
e Gudolle’s Goods (1835) 3 Sw & Tr 22; Re Wyckoff's Goods (1862) 3 Sw & T, '

T 20
25.184 it 3

- Set;li"lllle gppllllcatlon must be supported by an affidavit or Wwitnes

it s moo Opi o?tdt igrclatlilr;)ds amccl1 urgency of the application, and proVidS jteil
ed should be made without noti i O
i . otice at the registry at which the
cggsizit;:ﬁ for the grant is to be made!. A district probate regisytrar ‘;hmh' th
necessary, obtain the directions of a district judge of the Pay, ltfh
Tincipa

Registry on any application made to him?
: .

(Chy, [2008 OO
O

2 All EX §079,

on ad Cbﬁligendaz

NCPR SI 1987/2024 rr 2(1), 52(b); )
Dl B 1008 W,LR gz)élsee also Ghafoor v Cliff [2006] EWHC 825
NCPR SI 1987/2024 1 7.

2

%250(1)2}5 1II‘1W§11151§%3?6U gh}g [2006] EWHC 825 (Ch), [2006]
which concerned a grant of admini i

bona the court reiterated the princi bich apply in approp
: urt e principles which apply i 19te cas '
there is a significant level of dispute. These mff gggtfrﬁiﬁﬁi?iéqucflsi;vwlr];wi

irement that an a llcatl() sti1 Ie SALSt l[[) :
z - Il, J.l w3y arlt, S uld bﬁ

the registrar may requi -
(r 61(1)); y require any application to be made by summons

(c)  the registrar may di -
(d) Iﬂay direct (r 66)(rl))lfeCt service of the summons on such person as he
the regist : -
and gistrar may require the application to be made to judge (r 61(1));
e
(€} no grant should be made by the registrar where it appears to him that

it ou i i
ght not to be made without the directions of a district judge

(r 7(1)(b)).

25.186 )
e mifdihzﬁl;gfélcg was _such that even informal notice cannot be given any
period and Sub'ezt ) jlsub]ec_t to a further hearing on notice within a shott

] o the requirement that the applicant gives immediate notice

of the order and suppli i i i
order and a note of flfelflseai'(i)ggs of all materials relied upon to obtain the

766

Jow up the app
‘89 Ad colligen

ariags. 1t will always,

& will or the intestacy an

5190 The ad colligenda bon

grants are always grants of letters of
d will which is ultimately proved
f the grant application

da bona (collection)
te the existence of a vali

Jinistration despi :
f truth in support o

|1'cases the statement o

5L O 4 ; ;
e Form 2o, 185 (A6.190)) need not include any statement whether a will
B orwhdther the deceased died intestate, nor contain any of the usual

however, be necessary to consider the existence of life

grant ad colligenda bona is silent as to
d is limited ‘until further representation be granted’.
life or minority interest arises in the estate of
in support of the application

auwrity interests. Every (collection)

estion as to whether any

e qu
. 1 be dealt with in the affidavit

. deceased shoul
- the order.
.' egistrar’s Direction (1979) 12 October.

a (collection) grant ceases when a grant to the

Jole estate by either letters of administration or probate is granted to the

rson entitled.

o known kin of an intestate entitled to take a grant,
licitor or the Solicitor for the Duchy of Lancaster is
grant should issue in order to preserve the estate,
y be made, supported by

191 Where there are n
d where the Treasury So
opinion that an immediate
plication for a similar grant of administration ma

s atement of the facts.

5,192 Grants of administration ad colligenda bona have been made as
lows:

limited to collecting the personal estate of the deceased,
debts on the payment of the same, and to
ess premises which would expire before
Re Clarkington’s Goods (1861) 2 Sw &
IR 1P & D 727).

died without any known relation,

To a creditor,
to giving receipts for his
renewing the lease of his busin
a general grant could be made (
Tr 380; Re Stewart’s Goods (1869)

To a creditor, where the deceased had
and it was impossible to ascertain whether, if ever married, her husband

had survived her, upon the affidavit of the solicitor of the creditor that
he was informed and believed that she died a widow and intestate (Re

Ashley’s Goods (1890) 15 PD 120).
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A1.397 Appendix [ -
Statutes Family Law Act 1986 A1.399

a divorce, annulment or judicial separation granted by a court of civil
a jurisdiction in any part of the British Islands, or
(b) an overseas divorce, annulment or legal separation,
E. cefused in any part of the United Kingdom if the divorce, annulment or
gtion Was granted or ol?tained at a ti-me when it was irreconcilal?le with a
- determining the question of the subsistence or validity of the marriage of the

e Previously given (whether before or after the commencement of this Part) by a

Supplemental

A1.397

4? Modifications of Part 1 in
different systems of law

relation to countries comprising territory

€8 haye
1) I i isi |
(1) In relation to a country comprising territories in which diffe

are in force in matter i rent sys ] S : :
Part mentiotied § s of dlYOfCEJ annulment or legal separation, the & yStems of f civil jurisdiction in that part of the United Kingdom or by a court elsewhere
oned in subsections (2) to (5) below shall have ’fiff Provisigpg of w reiognised or entitled to be recognised in that part of the United Kingdom.

gubject to section 52 of this Act, recognition of the validity of—

a divorce or judicial separation granted by a court of civil jurisdiction in

any part of the British Islands, or

(b an overseas divorce or legal separation,

= be refused in any part of the United Kingdom if the divorce or separation was

ted or obtained at a time when, according to the law of that part of the Unite_d
m (including its rules of private international law and the provisions of this
there was no subsisting marriage between the parties.

,Subject to section 52 of this Act, recognition by virtue of section 45 of this Act of

ty of ari overseas divorce, annulment or legal separation may be refused if—

i the case of a divorce, annulment or legal separation obtained by means

of proceedings, it was obtained—

(1) without such steps having been taken for giving notice of the
proceedings to a party to the marriage as, having regard to the
nature of the proceedings and all the circumstances, should
reasonably have been taken; or

(i)  without a party to the marriage having been given (for any reason
other than lack of notice) such opportunity to take part in the

modifications there specified. R to 4
yf

(2) In the case of a divorc
. ! e, annulment or legal separati iti
::Clz:iégy 4?6f ‘gfhiih dzpends on whether the requirementé) of siobzezltlfo;e(clo)%smo
i Is Act are satisfied, that i i
section 47(2) of this Act shall have ef?eclszecuon S e csseiota e
(3)‘ _In the case of a divorce, annulment
vah_chty of which depends on whether th
section 46 of this Act are satisfied—

(a)  thatsection shall h :
ave effect as if for
; paragraph
puere substituted the following Pal’agraphg_ ph (a)
(a) the d1vorce,_annulment or legal separation i
b : hthe country in which it was obtained;’; and
in the case of a legal separation i ;
: - » section 47(2) of this Act sh
;15 };f for the words “is e_ffective under the law of that coulsmtra 1} h;ve i
A T u stlftuteccii the words ‘s effective throughout the country’ ¥’ there w,
_ case of a divorce, annulment or legal . '
validity of whi ; or lcgal separati
sectionytiz orijﬁicshA‘i?::rgds t??-i :;’hfilther the requirements of subsection (2)(b)
. satistied, that section and i
and, in the case of a legal se i ; section 32(3) and (4) of this
F;)Ch IECEOTS e 5 sei aratgifgﬁlrl; section 47(2) of this Act shall have effect 2N\ proceed;jgsh as, bhaving regard to those matters, he should
Paragraphs (a) and (b) v reasonably have been given; or
; of sect 2 e . ; . .
territory were a separate country. 1on 48(2) of this Act shall each have effect at i+ aach * (b) in the case of a divorce, annulment or legal separation obtained otherwise
than by means of proceedings—

(i) there is no official document certifying that the divorce,
annulment or legal separation is effective under the law of the
country in which it was obtained; or

(i) ~ where either party to the marriage was domiciled in another
country at the relevant date, there is no official document
certifying that the divorce, annulment or legal separation is
recognised as valid under the law of that other country; or

(¢) in either case, recognition of the divorce, annulment or legal separation
would be manifestly contrary to public policy.

10n of 4 "

l)(l) or (

; ; gal se

as if each territory were a Separatepca -

or legal separation the recogniticm0
0

¢ requirements of subsection “Nb)(iiij

of subsection (1) o valid
¢ validi

(a)

s effective through

on the recognition of g

A1.398

50 Non-{ecognition of divorce or ann
to Temarriage

Where, in any part of the United Kingdom—

( )
3
a a leOICC or aIlllLlh‘IIEIlt has been gtanted b}‘ a court ()f ClVl] uflSdlCtloﬁi

ulment in another jurisdiction no bar

b e .
(b) the validity of a divorce or annulment is recognised by virtue of this P

the fact th i
at the divorce or annulment would not be recognised elsewhere shall n

preclude cither party to the marri i
P il s e Urnage from [forming a subsequent marriage or civil

nited Kingdom or cause the subsequent marriage of

civil partnership of eithe .
part]. v party (wherever it takes place) to be treated as invalid in that

Words from “formin " to ‘i

' g a subsequent’ to ‘in th
Partnership Act 2004, s 261(1), Sch 27m ;rat
2005/3175, art 2(2) ' > par

- In this section—

“official”, in relation to a document certifying that a divorce, annulment or legal
separation is effective, or is recognised as valid, under the law of any country,
means issued by a person or body appointed or recognised for the purpose under
that law;

“the relevant date” has the same meaning as in section 46 of this Act;

[“judicial separation” includes a separation order under the Family Law Act
1996;]

ind subsection (5) of that section shall apply for the purposes of this section as it
lies for the purposes of that section.

'f: Nothing in this Part shall be construed as requiring the recognition of any finding
f fault made in any proceedings for divorce, annulment or separation or of any
laintenance, custody or other ancillary order made in any such proceedings.

part” in square brackets substituted by the CN&
125. Date in force: 5 December 2005: see SI

Al1.399

51 Refusal of recognition
(1)  Subject to section 52 of this Act, recognition of the validity of—
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Family Law Reform Act 1987 A1.425
A1.419 Appendix I - Statutes

: 2005: see SI 2005/2213, art 2(0).
Sub-s (2): words “, or civil partners of,” in square brackets inserted by SI 2019/1 458, 1 1 rce: 30 December

(2). Date in force: 2 December 2019: see S12019/1458, reg 1(2)

Sub-s (2ZA): inserted by the Inheritance and Trustees’ Powers Act 2014, s 35 for ¢

Tang;
provision see s 12(4). Date in force: 1 October 2014: see SI 2014/2039, art 2. Ditigna .42‘1

: onal representatives
Sub-s (2A): inserted by the Human Fertilisation and Embryology Act 2008, s 56, Sch ¢l X No SPecial protection for trustees and pers P
' para 25(1), (2). Date in force: 6 April 2009: see SI 2009/479, art 6(1)(d). s Be U
Sub-s (3): words “section 50(1) of the Administration of Estates Act 19257 in square
substituted by the Human Fertilisation and Embryology Act 2008, s 56, Sch 6, Pt 1
(3). Date in force: 6 April 2009: see SI 2009/479, art 6(1)(d)

pate in fr

brag |‘ n repeals the Family Law Reform Act 1969, s 17.

ts : tio
> Parg 250y - This 56¢

1,422
o f probate etc .
. : nt to grant of pro P
Ennﬂe;:eepurpoi of determining the person or perst{)ins' V\_rho vti_foulici1 11::3 ;;g;rof it
. i nt of probate or administration .

3 rules be entitled to a gra P i A

ith Profb:tileceased person, the deceased shall be presumed, unless the ry

date on which b o
1

19 Dispositions of property
(1) In the following dispositions, namely—
(a)  dispositions inter vivos made on or after the

i . have been survived— Suiad
section comes into force; and hown, DOt t(l)) v person related to him whose father and mother We}rle not ma

& dﬁsp(;fltlons yvalloteodicl wheteshemill o coticil g desok, Ot affey # tg[ oz -:L:)ivil partners of,] each other at the time of his birth; or
that ate, 4 ]

ip wi im i h such a
by any person whose relationship with him is deduced throug
petedILas is mentioned in paragraph (a) abovg. P —
‘heir’ : is seCuon ‘probate rules’ means rules of court made un:
heir’ or ‘hejrg o n this seCe

E ¢Act 1981]. :
p;rS;;niLPlingeb : 'l(’)[fb(;o‘le‘{fc‘iol:lcrtioes n(])t apply in relation to the estate of a person dying before the
Plie ) t-: 1§ Sl

ming o force of this section. : | .
'ﬂj 3 in para (a) words ¢, or civil partners of,” in square blﬁcgk;tiems&rzt)e‘d by
;’”0—25(;):1'61; 1p3( }, (4). Date in force: 2 December 2019: see SI 2019 , reg

919/1458, , (4).

. utional
2) ds “Senior Courts Act 1981” in square brackets substituted by the Constitutiona
Sub-s (2): wor

references (whether express or implied) to any relationshi
be construed in accordance with section 1 above.

(2) It is hereby declared that the use, without more, of the word
any expression [purporting to create] an entailed interest in real or
does not show a contrary intention for the purposes of section
subsection (1) above.

(3) In relation to the dispositions mentioned in subsection (1) above, section 33 of
the Trustee Act 1925 (which specifies the trust implied by a direction that income jg ¢
be held on protective trusts for the benefic of any person) shall have effect a5 if , ) force: 1 October 2009: see SI
reference (however expressed) to any relationship between two persons were constryed 0 form Act 2005, s 59(5), Sch 11, Pt 1, para 1(2). Date in force:

in accordance with section 1 above, Q g;,rlném art 2(d).

(4) Where under any disposition of real or personal property, any interest in s L) 1 { TIV

property is limited (whether subject to any preceding limitation or charge or noY) & 1 PAR

i) SHIPS
such a way that it would, apart from this section, devolve (as nearly as b DETERMINATION OF RELATION
permits) along with a dignity or title of honour, then—

(a)  whether or not the disposition contains an express reference to the
dignity or title of honour; and

(b)  whether or not the Property or some interest in the preperty may in some 22 Declarations of parentage
event become severed from it,

ty 2t [ S 56 / e P .[v Lﬂ AC 1 (decla S O} l g?: acy O
thf: r (=18 bstltutes o) th ari w t 98(; ration egitim 1
. ! p er P Op orar ) N erest l.n l‘t from th=

. legitimation): for text see para A1.405.]
dignity or title, but the property or interest shall devolve ir. all respects as if this -
section had not been enacted. PART

(5) This section is without prejudice to section 42 of the Adoption Act 1976 [or REGISTRATION OF BIRTHS
section 69 of the Adoption and Children Act 2002] (construction of dispositions in
cases of adoption). A1.424
(6) In this section ‘disposition’ means a disposition, including an oral disposition, of - o
real or personal property whether inter vivos or by will or codicil. Registration of father where parents not marrie

S in this Act referred
(7) Notwithstanding any rule of law, a disposition made by will or codicil EJECCUEEd ubstitutes s 10 of the Births and Dedtj{i };?gaitmtzon Act 1953 (in
before the date on which this section comes into force shall not be treated or the 10 as ‘the 1953 Act’): for text see para Al.156.
purposes of this section as made on or after that date by reason only that the will of : >

codicil is confirmed by a codicil executed on or after that date.

|
p between two persong shall g (b

Sub-s (2): words in square brackets substituted by the Trusts of Land and Appointment of
Trustees Act 1996, s 25(1), Sch 3, para 25; for savings in relation to entailed interests create
before the commencement of that Act, and savings consequential upon the abolition of the
doctrine of conversion, see s 25(4), (5) thereof.

Sub-s (5): words ‘or section 69 of the Adoption and Children Act 2002’ in square brackets
inserted by the Adoption and Children Act 2002, s 139(1), Sch 3, paras 50, 52.

-; - . . d
25 Re-registration where parents not marrie |
ubstitutes s 10A of the 1953 Act: for text see para A1.158.]

1206




AL.563 Appendix I — Statutes
Gender Recognition Act 2004 A1.567

(3) Subsection (1) :
is subject to isi ;
any subordinate legis| atiojn . provision made by this Act or any other enac
A1 : 1.560
564 ] 5 Change in gender of party to marriage]
P ;s section applies in relation to a protected marriage if (by virtue of

b Th
L .OI 4(2)(b) or 4A) a full gender recognition certificate is issued to a party to the
cll

. 10 Registration
’ (1) Where there j ;
! e 1s a UK birth regist. :
e N €r entry in relatj e
gender recognition certificate is ; g ¥ in relation to a person arriag
C. to
cortifizate tr the dpore ;t:? II{S issued, the Secretary of State must send aWhOm - The
[(1A) Where a full gender reoqongrer oo opy 4 et ; . _
ull gender recognition certi e i he protected marriage is a oreign marriage—
tificate is issue y If the P ; : . .
d to a person why is g (a) the continuity of the marriage continues by virtue of subsection (2)
notwithstanding any impediment under the proper law of the marriage;

to—
the proper law of the marriage is not affected by its continuation by

continuity of the protected marriage is not affected by the relevant change in

(a)  a marria
narriage under the law of England
(b)  a civil parmership under thar la%van and Wales, or “ (b)

the Secretary of §
tate must send a co . A
of ¢ : -
England and Wales.] Dy he certificate to the Registrar Genl 4 i\ In this section—
1 “foreign marriage” means a marriage under the law of a country or territory

[(1B) Where a full :
gender recogniti : -
ghition certificate is issued by a Gender R, outside the United Kingdom;
«impediment” means anything which affects the continuation of a marriage

virtue of subsection (2).

eCOgni

Panel or the sher; .
protected Scortis}:fcfixtr(.')l gaﬁfgz(;:h;"hfhls If barty to a protected Scottish mage;
Registrar General for Scotland. ] P, the Panel must send a copy of the certiﬁgalg : | merely by virtue of the relevant change in gender;
[(1C) Where a full gender recogniti ; e O the “proper-law”, in relation to a protected marriage, means the law of the
to— gnition certificate is issued to 4 person who s Y couni~y or territory under which the marriage was entered into;
I a A b »
(a)  a marriage P “vslevant change in gender” means the change or changes of gender
(b)  a civil pagrmund}jr the Cl[aw of Northern Ireland, or ocetrring by virtue of the issue of the full gender recognition certificate or
Crship un -
the Secretary of State muct Serl?d ! er the flaw of Northern Ireland, : ! certificates. |
copy of the certificate to the Registrar Geper. . '~ sected by the Marriage (Same Sex Couples) Act 2013, s 12, Sch §, Pr 1, paras 1, 10. Date in
al for C
4 e 10 December 2014: see SI 2014/3169, art 2.

Northern Ireland.]

i

(2) In this Act “UK bj i
Ct rth register entry”, i i
gendel& recognition certificate is issuednrr?e[a;lsm gl b petson to whon{ Sugy < ) 1.567
a) a . £ e 3 1l
n entry of which a certified copy is kept by a Registrar G N - ] i ivi
eneral, or 1B Change in gender of civil partners| [11B Change in gender of Eifi) partes
. full gender

The continuity of a civil partnership is not affected by the issuing of

ecognition certificates (by virtue of section 4(2)(c)) to both civil partners.]

1) This section applies in relation to a protected civil partnership if (by virtue of
ion 4(2)(c) or 4A) a full gender recognition certificate is issued to a party to the

(b)  anentryina register so kept, ®

‘ C 1Illllg a record o l) bl‘l th or P N
onta O d f ihe erson’s h ad() “.()ll o1 1 dle € Wo ld
| C, he most IeCeIlt), ( 5 1 T u Oth WWIse '

1 . .
(3)  “The appropriate Registrar General” means whichever of-

((z; E}I’lle ;{eg‘istrar General for England and Wales f it
€ Registrar G 2 :
eneral for Scotland, or The continuity of the protected civil partnership is not affected by the relevant

(c) the Registrar General for Northern Ireland

keeps a certifi
ified copy of the pe 7 ;
r's : .
that entry. person’s UK birth Tegister entry or ne register contai

(4)  Schedule 3 (provisions about registration) has effect

nge in gender.
If the protected civil partnership is a protected overseas relationship—
(a)  the continuity of the civil partnership continues by virtue of subsection
(2) notwithstanding any impediment under the relevant law;
(b)  the relevant law is not affected by the continuation of the civil

5 ( )‘ ]
;le-S 1A mserted b)ﬂ’ thc Malna ge (Sam ex Cou € t 2013 8 S¢ 5,Pt1 Pa[as
g e S pI S) Act 2 1: 3 12, h ] 4 ( )

9(1). Date in force (for th
: ¢ purpose of exercisi
30 June 2014: see SI 201 €rCISINg any power to mak . L
. < 4/1662, art 2(b). Date j 0 make subordinate legislation): (4) In this section—
20514|; se? SI2014/3169, art 2, ate in force (for remaining purposes): 10 Decembet “impeldiment” means anything which would affect the continuation of the
ub-s (1B): i 2 . . : d :
P paras 1) ;]}slirrgiaiyiflhfe Mar?gge and Civil Partnership (Scotland) Act 2014, s 29, Schds overseas relationship merely by virtue of the relevant change in gender;
3 s orce: > > 4 p « : » :
Sub-s (1C): inserted by SI 2019 /IS?ZCCmber 2014: see SSI 2014/287, art 3, Schedule. _ releva}nt change in gender” means the change or cha}nges in gender
2019/1514, reg 1(2). > regs 41, 44. Date in force: 13 January 2020 see Sk occurring by virtue of the issue of the full gender recognition certificate or
: ( i certificates;
A1.565 1 “pelevant law”, in relation to the protected overseas relationship in
P 2 . : ; 5
¥ question, has the same meaning as in Chapter 2 of Part 5 of the Civil
g Partnership Act 2004.]

Inserted by the Marriage (Same Sex Couples) Act 2013, s 12, Sch 5, Pt 1, paras 1, 11, Date in

11 Marriage
Schedule 4 (amend
ments of i |
marriage law) has effect. 4 Orce: 10 December 2014: see ST 2014/3169, art 2.
[ Substituted in relation to England and Wales by SI 2019/1458, regs 23, 32 and in relation to

Northern Ireland by SI 2019/1514, regs 41, 45(1); a corresponding amendment has been made in
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PART §

(3) Without prejudice to sub-paragraph (2) but subject to any conditi,, INTERPRETATION
s

restrictions contained in the instrument, an attorney under an endurip
whether general or limited, may (without obtaining any consent) dispoge
property of the donor by way of gift to the following extent but no further_
(a)  he may make gifts of a seasonal nature or at a time, ot on an anniye,
of a birth, a marriage or the formation of a civil partnership, tq pers Y,
(including himself) who are related to or connected with the dong, .
(b)  he may make gifts to any charity to whom the donor made of fnig,h
expected to make gifts, " be
provided that the value of each such gift is not unreasonable having regard to g 4
circumstances and in particular the size of the donor’s estate. .

In this Schedule— . ' )
! . pduring power’ is to be construed in accordance with paragrap 2, .
;e tally incapable’ or ‘mental incapacity’, except where it refers to revocation at
e on law, means in relation to any person, that he is incapable by reason of
! Com:gll disorder (within the meaning of the Mental Health Act) of managing and
‘ mdiiinistering his property and affairs and ‘mentally capable’ and ‘mental
zapﬂcity, are to be construed accordingly,
. <otice’ means notice in writing, and - "
«orescribed’, except for the purposes _of paragraph 2, means prescribed by
regulations made for the purposes of this Schedule by the Lo_rd Chs!ncellor.

In sub-paragraph (1), ‘mental disorder” has the same meaning as in the Mental
th Act but disregarding the amendments made to that Act by the Mental Health

07 ;
: ' ! Zgny question arising under or for the purposes of this Schedule as to what the
4 | 1

: or of the power might at any time be expected to do is to be determined by
(1) Sub-paragraphs (2) to (6) apply if the attorney under an enduring power liag ing that h* tiad full mental capacity at the time but otherwise by reference to the
reason to believe that the donor is or is becoming mentally incapable. iy Lcqmstances cxisting at that time.

(2) The attorney must, as soon as practicable, make an application to the Public .

Guardian for the registration of the instrument creating the power. Z
(3) Before making an application for registration the attorney must comply with th
provisions as to notice set out in Part 3 of this Schedule. b
(4) An application for registration—

PART 2
ACTION ON ACTUAL OR IMPENDING INCAPACITY OF DONOR

Duties of attorney in event of actual or impending incapacity of donoy

BT

. i i ition i ” and “mental incapacity” words
P 3. insub-para (1) in definition ‘“mentally incapable” an

i ?tba meaning of the Mental Health Act)’ in italics repealed by the Mental Health Act
5: 1i4), 55, Sch 1, Pt 2, para 23(1), (2), Sch 11, Pt 1. Date in force: 3 November 2008: see
¢‘Zzbosf1§06, art 2(a), (p); for transitional provisions and savings see the Mental Health Act
07, s 53, Sch 10, paras 1, 2(1)=(3), (4)(a), (g).

R

; 2 ! T inserted by the Mental Health Act 2007, s 1(4), Sch 1, Pt 2, para 23(1),
a) must be msfde e preseiibed ot A : X O DtheailnSIfl(l;rf;rg gg&ﬁtﬁéfzoo’é: s:e StI3 2008/1900, art 2(a); for transitional provisions and
51 T(IE’ ) M i S STE ) e Y e e ' ings sce the Mental Health Act 2007, s 53, Sch 10, paras 1, 2(1)-(3), (4)(a).
e attorney—
(a)  may, before making an application for the registration of the instruy e '7 SCHEDULE 7

refer to the court for its determination any question as to the ‘aridity o

the power, and _ REPEALS
(b)  must comply with any direction given to him by the court on that Ection 67(2)
determination. g i
(6) No disclaimer of the power is valid unless and until the attorniey gives notice o 1.631
to :.he Pu[zilic glgardisn; and th‘ii1 Public Guardian must notify ti'e onor if he receives: \dministration of Estates Act 1925 (c 23) |Section 55(1)(viii)
notice under this sub-paragraph. % e Act 1985 The whole Act.
(7} A person who, in an application for registration, niakes a statement which he gg;‘lﬂg Powers of Attorney Ac
knows to be false in a material particular is guilty of an offence and is liable— -

(a) on summary conviction, to imprisonment for a term not exceed
12 months or a fine not exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for a term not exceeding 2.
years or a fine or both.
(8) In this paragraph, ‘prescribed’ means prescribed by regulations made for
purposes of this Schedule by the Lord Chancellor.

LEGAL SERVICES ACT 2007

2007 CHAPTER 22
[30th October 2007]

Para 2: in sub-para (5)(a) words from “or is not” to “Insolvency Acr 1986)” in square brac
inserted by SI 2012/2404, art 3(2), Sch 2, para 53(1), (6)(a). Date in force: 1 October 2012:
S12012/2404, art 1; for transitional provisions see art 5 thereof.

Para 2: in sub-para (7) words from “or the making” to “donor or attorney” in square mek
inserted by SI 2012/2404, art 3(2), Sch 2, para 53(1), (6)(b). Date in force: 1 October 2012: S€€
ST 2012/2404, art 1; for transitional provisions see art 5 thereof.

Para 2: in sub-para (8) words from “or where the” to “relief restrictions order” in squ
brackets inserted by SI 2012/2404, art 3(2), Sch 2, para 53(1), (6)(c). Date in force: 1 OctoPSt
2012: see SI 2012/2404, art 1; for transitional provisions see art § thereof.
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