Landlord and Tenant (Consolidation) Ordinance (Cap.7)

(c) any particular portion of an hotel or boarding-house which is
let by the keeper of such hotel or boarding-house to a guest of
such hotel or boarding-house;

“landlord” (35 %) includes any person, other than the Government, who is
from time to time entitled to receive rent in respect of any premises and
in relation to a particular tenant means the person entitled to receive rent
from such tenant; (dmended 29 of 1998 5.105)

“lease” (F132) or “tenancy agreement” (1 & 1#%5%) includes every agree-
ment for the letting of any premises, whether oral or in writing;

“let” (tH7H. FHLL) includes sublet and “letting” (HF. #1!H) includes
subletting;

“order” (#4 ) means an order of the Tribunal; (Replaced 76 of 1981
5.2)

“permitted rent” (HEiT7H %) means the rent lawfully payable under this
Part in respect of any premises: (Added 22 of 1953 5.2)

“premises” (i T) means the subject matter of any tenancy;

“prevailing market rent” (T {E£#f 42) means the rent, exclusive of rates, at
which premises the subject matter of a tenancy to which this Part applies
might reasonably be expected to be let, at the date-

(a) ofservice of a notice under section 10(1A)(a); or

(b) on which the Commissioner issues his certificate under sec-

tion 10E,

as may be appropriate, on the terms of the tenancy (other than

those relating to rent and duration of the tenancy) but disregarding

the effect of this Part; (Replaced 53 of 1993 s5.2)

“principal tenant” (EFA%) means a tenant of premises other then a
Government lessee, who has or shall sublet any part or parts thereofas a
separate holding or holdings but shall not include a tenant, b=reinafter
referred to as a derivative landlord, who has or shall sublet the whole of
such premises as one holding; (Amended 29 of 1998 5.103)

“standard rent” (15 %€ F142) with respect to any premises means-

(a) ifthe premises were actually let unfurnished on 25 December
1941, the rate of rent which was recoverable from the sitting
tenant; and

(b) ifthe premises were not actually let on 25 December 1941, or
were then It furnished, but had been let unfurnished on some
previous date, the rate of rent which was recoverable from the
sitting tenant on the last occasion before 25 December 1941,
on which the premises were actually let unfurnished; and

(c) ifthe premises were not let unfurnished until after 25 Decem-
ber 1941, then such rate of rent as may be assessed by the
Commissioner under section 8 having regard to what would
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Section 2

have constituted a standard rent for the premises if let unfur-
nished immediately before 1 December 1941; (Amended 22
of 1953 5.2; 76 of 1981 5.2; 53 0f 1993 5.2)
“tenancy” (FH &) includes a sub-tenancy;
“tenant” (FL%F) does not include a Government lessee but includes a
sub-tenant and- (dmended 29 of 1998 5.105)

(a) a person who before 23 May 1947 had retained possession of
premises by virtue of any enactment repealed by this Part*
and who was on 23 May 1947 in possession of premises, to
which this Part applies;

(b) aperson who retains possession of any premises by virtue of
this Part;

(¢) the widow of a tenant, residing with the tenant at the time of
his death, or where the tenant leaves no widow or is a woman,
such member of the tenant’s family so residing as aforesaid
as may be decided in default of agreement by the Tribunal;
(Replaced 22 of 1953 5.2. Amended 76 of 1981 5.2)

“enement” (H)EEZE L) means any building, structure or part thereof,
which is held or occupied as a distinct or separate tenancy or holding or
under any licence; (ddded 76 of 1981 5.2)

“Tribunal” (% #;#%) means the Lands Tribunal established under the Lands
Tribunal Ordinance (Cap.17). (Replaced 76 of 1981 5.2)

(25 of 1947 5.2 incorporated. Amended 53 of 1993 5.2)

Editorial Note: * See 5.38 of the Landlord and Tenant Ordinance 1947 (25
of 1947).

COMMENTARY
Overview

This section defines vatious terms used in the Ordinance. The definitions
under this section ate subject to specific definitions under other sections of
the Ordinance.

Definitions

The former Landlord and Tenant Ordinance {Cap.255) enacted on 23 May
1947 inserted this section into the Ordinance. A subsequent amendment was
made pursuant to the Landlord and Tenant (Consolidadon) (Amendment)
Ordinance 1993 (53 of 1993), 5.2, commencing on 2 July 1993,
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“Agticultural land” was added as a defined term under the Landlord and
Tenant (Amendment) Ordinance 1953 (22 of 1953), 5.2. Tt was later amended
pursuant to the Adaptation of Laws (Crown Land) Ordinance (29 of 1998),
5.105, commencing retroactively 1 July 1997,

“Business premises” definition was replaced under the Landlord and Tenant
(Amendment) Ordinance 1953 (22 of 1953), 5.2,

“Commissioner” was added as a defined term under the Landlord and Tenant
(Consolidation) (Amendment) (No 2) Ordinance 1975 (10 of 1975),5:2.

“Domestic premises” and “permitted rent” were included under the Landlord
and Tenant (Amendment) Ordinance 1953 (22 of 1953), s.2.

“Landlord” was amended under the Adaptaton of Laws {Crown Land)
Ordinance (29 of 1998), 5.105, commencing retrospectively on 1 July 1997,

“Order” was amended and restated pursuant to the Landlord and Tenant
(Consolidation) (Amendment) No 2) Ordinance 1981 (76 of 1981), .2,
commencing 10 December 1981,

“Prevailing market rent” was replaced pursuant to the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1993 (53 0£1993),5.2, commencing
2 July 1993,

“Principal tenant” was amended putsuant to the Adaptation of Laws (Crown
Land) Ordinance (29 of 1998), 5.105, commencing retroactively 1 July 1997,

“Standard rent” was most recently amended under the Landlotd and Tenant
(Consolidation) (Amendment) Ordinance 1993 (53 of 1 993),5.2, commencing
2 July 1993.

“Tenant” was amended putsuant to the Adaptation of Laws (Crowt Land)
Ordinance (29 of 1998), 5.105, commencing retroactively 1 Jule 1997,

“Tenement” was added pursuant to the Landlord and Tenant (Consclidation)
(Amendment) (No 2) Ordinance 1981 (76 of 1981), 5.2, commencing 10
December 1981. '

“Tribunal” was amended pursuant to the Landlord and Tenant (Consolida-
tion) (Amendment) (No 2) Ordinance 1981 (76 of 1981), 5.2, commencing 10
December 1981,

Classification of leases

Leases can be classified according to the arrangements entered into for
specifying the term of the lease:

(a) Fixed-term tenancies -
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The start and end dates of a fixed-term tenancy must be specified in the
lease; the latest date for determination of the tenancy must be ascer-
tainable with certainty. Fixed-term leases come to an end automati-
cally, and there is no need to serve a notice to quit.

(b) Periodic tenancies -
The succession of petiodic tenancies is regarded as a single continuous
tenancy; it continues untl proper notice has been given to bring the
petiodic tenancy to an end. It is a fundamental requitement of a
petiodic tenancy that cither party should have the right to determine it
by giving an approptiate notice, but it is acceptable to include a term
that prevents notice being given until a specified period has elapsed.

(c) Tenancies at will -
The tenancy atwillis a purely personal interest. The fact that the parties
have d=scribed their relationship as a tenancy at will is not determina-
tivenit the facts do not square with that self-description. There is no
tenancy at will if the terms of the agreement show that there is a
tenancy for a fixed term or a periodic tenancy.

(d; Tenancies at sufferance -
A tenancy at sufferance arises when a tenantholds overat the end of the
lease without thelandlord having either agreed or disagreed to this, This
cangivewaytoaperiodic tenancyifrentis paid and accepted aftertheend
ofthe fixed term, unless rentis accepted under the misapprehension that
itrelates to a petiod before the cxpiry of the term, and itwas clear before
acceptance that thelandlord intended to recover possession,

3. Application of this Part

(Adaptation amendments retroactively made - sec 29 of 1998 5.105)

(1) This Part shall not apply to-
(a) any premises-

(i) in a building in respect of which an occupation permit,
including a temporary occupation permit, was first is-
sued by the Building Authority under section 21(2) of
the Buildings Ordinance (Cap.123) after 16 August
1945; or

{(i1) which were completed or substantially rebuilt after 16
August 1945; (Replaced 29 of 1983 5.2)

(b) agricultural land or any building thereon, other than a build-
ing erected before 17 August 1945; (ddded 22 of 1953 5.3)

(c) land let unbuilt upon save where such land has been let with,
and for the better enjoyment of, any building, or save where a
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building to which this Part applies has subsequently been
erected thereon; (Added 22 of 1953 5.3)

(d) (Repealed 29 of 1983 5.2)

(e) (Repealed 40 of 1984 5.2)

(f) any particular portion of an hotel or boarding-house which is
let furnished by the keeper of such hotel or boarding-house to
a guest of such hotel or boarding-house;

(g) any premises for the time being vested in or in the custody of
the Custodian of Property or the Custodian of Enemy Prop-
erty;

(h) any leasc or tenancy held directly from the Government;
(Amended 13 of 1948 5.3; 40 of 1984 5.2; 29 of 1998 5.105)

(i) any premises which are, or since 4 May 1979 have been,
business premises. (Replaced 40 of 1984 5.2)

(2) Inthe event of any doubt or dispute as to whether any premises are
excepted from the application of this Part by any of the provisions of
subsection (1), the same may be determined by the Commissioner on the
application of a landlord or tenant. (dmended 76 of 1981 5.3)

(3) Where immediately before 23 May 1947, a tenant of premises to
which this Part does not apply was entitled to protection against eviction by
reason of an enactment repealed by this Part*, he shall be deemed to be
holding at the rent payable immediately before 23 May 1947, and shall be
entitled to such notice to quit as would have been required under the
original contract of tenancy or if such notice had already been given and
had expired at or before 23 May 1947 then to 1 month’s notice.

(25 of 1947 5.3 incorporates)

Editorial Note: * See 5.38 of the Landlord and Tenant Ordinance 1947 (25
of 1947).

COMMENTARY

Overview

Section 3 pertains to those domestic tenancies of buildings in respect of which
an occupation permit (including a temporaty occupation permit) was first
issued by the Building Authority before 16 August 1945, and by which do not
come within the exceptons stated herein.

Note that the provisions repealed by 5.3 continue to apply to those femancies in
excistence on or before July 8, 2004 but where, by that date, the landlord had served
a notice under later 5.119 to terminate the tenancy or the tenant had made a
statutory request for a new tenancy.
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4. Power to exclude application of this Part

(Adaptation amendments retroactively made - see 44 of 2000 s.3)

(1) The Chief Executive may, in his absolute discretion and without
the necessity of hearing any interested party, by order exclude from the
further application of this Part any class of premises. (Replaced 40 of 1968
5.3 Amended 72 of 1973 5.2; 44 of 2000 5.3)

(2) The Tribunal may, in accordance with this section, make an order
excluding any particular premises from the further application of this Part.
(Replaced 76 of 1981 5.4)

(3) Every order made under subsection (1) shall be published in the
Gazette whereupon the tenant of any such premises shall be deemed to be
holding at the rent payable immediately before the publication of such
order and shall be entitled to such notice to quit as would have been
required_under the original contract of tenancy, or, if such p(_)tice has
already been given and has expired, then to 1 month’s notice expiring at the
en< cf the calendar month next after the month in which such order was
published: (Amended 76 of 1981 5.4)

Provided that in the event of any notice having been given prior to such
order being published nothing herein contained shall entitle a landlord to
recover possession prior to the expiration of such notice. (Added 40 of 1968
s.3)

(3A) Upon the making of an order under subsection (2) the tenant of
any such premises shall be deemed to be holding at the rent payable
immediately before the making of the order and shall be entitled to such
notice to quit as would have been required under the original contract of
tenancy or, if such notice has already been given and has expired, then to |
month’s notice expiring at the end of the calendar month next after the
month in which such order was made:

Provided that in the event of any notice having been given prior to such
order being made nothing herein contained shall entitle a landlord to
recover possession prior to the expiration of such notice. (Added 29 of 1983
s5.3)

(4) Any landlord or tenant desiring to obtain an order of the Tribunal
under subsection (2) shall serve notice thereof on his immediate tenant or
landlord as the case may be in the prescribed form and shall also post such
notice in a conspicuous place at the entrance to the premises to which th'e
application relates. Such service and posting shall be verified by affidavlt
in the prescribed form which shall be lodged in the registry of the Tribunal.
(Amended 30 of 1955 5.5; 56 of 1961 5.2; 40 of 1968 5.3, 76 of 1981 5.4)
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(5) Any party other than the person served under subsection (4) who
opposes the application shall within 14 days of such notice having been
posted as aforesaid give notice in writing to the registrar of the Tribunal in
the prescribed form stating his interest in the matter and whether he wishes
to make written representations to the Tribunal or whether he wishes to
appear by himself or by his advocate on the hearing of the application.
(Amended 76 of 1981 5.4)

(6) (Repealed 76 of 1981 s.4)

(7) (a) After hearing the parties and considering such representa-
tions as it thinks fit, the Tribunal may make an order in terms
of subsection (2), either absolutely or subject to such condi-
tions as it thinks fit (including a condition requiring payment
of compensation by the landlord to any tenant). (Replaced 76
of 1981 5.4)

(b) For the purposes of any review under section 11A of the
Lands Tribunal Ordinance (Cap. 17), the time limit mentioned
in that section shall not apply to a decision, other than in

relation to the payment of compensation, under paragraph (a).

(Added 29 of 1983 5.3)

(8) (a)Alandlord who has made an application under this section may
enter into an agreement with any tenant who in accordance with the
provisions of subsection (5) opposes the landlord’s application whereby the
tenant agrees to withdraw his opposition to such application subject to such
terms as may be agreed between the landlord and the tenant: (Amended 53
of 1993 5.3)

Provided that-

(i) no such agreement shall contain any term whercby the
tenant agrees to quit his premises before an'arder exclud-
ing the said premises from the further application of this
Part has been made;

(i) ifno order excluding the said premises from the further
application of this Part is made, the agreement shall be
null and void;

(iii) if an order excluding the said premises from the further
application of this Part is made, the agreement shall be
enforceable only in so far as it is consistent with such
order.

(b) In the event of the Tribunal ordering that the premises to
which the application relates shall be excluded from the
further application of this Part, the Tribunal shall make such
order subject to the terms agreed between the parties together
with such other conditions, if any, as it may think fit to impose
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in accordance with subsection (7). (ddded 30 of 1955 s.5.
Amended 40 of 1968 5.3; 76 of 1981 s5.4)

(9)-(13) (Repealed 76 of 1981 s5.4)

(14) Where any class of premises has been excluc?ed from the fuﬁher
application of this Part by an order made under subsectllon (1), the T11buna]
shall have jurisdiction to determine whether any particular premises fall
within such class. (dmended 76 of 1981 s.4; 29 of 1983 s5.3)

(25 of 1947 5.32 incorporated. Amended 23 of 1963 5.3; 40 of 1968

s.3)

COMMENTARY

QOverview

Secticn <-applies to applications and the procedure by which the landlords
mis: follow to regain possession of the premises where the tenantis in default
ot rent which is due and owing to the landlord.

This provision also empowers the Lands Tribunal to detcrmi.nciap]?]ications
by landlords for possession of premises commenced under this lOrchnance or
under the Common Law. In such applications, apart from making orders for
possession, the Tribunal also has power to make orders for the payment of
rent, mesne profits (those profits of an estate received by a tenantin wrongfj.ll
possession and recoverable by the landlord), disposal of any property left in
the premises by the tenant, and payment of damages in tespect of any breach

of a condition of the tenancy or sub-tenancy.

A landlord who wishes to make an application under this Ordinance or under
the Commeon Law, has to file with the Registrar of the Tribunal a notice of
application substantially in accordance with the necessaty pre:?cribed forms in
order to set out the nature of the application. A filing fee is charged. The
applicant should complete the notice of application, cit}.ier in‘ petson Gt byan
authorised person (with letter of authotisation). The notice of application may
be completed either in English or Chinese.

5. (Repealed 76 of 1981 s5.5)

6. Re-entry by Government

(Adaptation amendments retroactively made - see 29 of 1998 s.4)
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(1) Where-

(a) there is a breach of any condition of an order made under
section 4 in respect of premises on land which the landlord
holds under a Government lease or other tenancy from the
Government; or

(b) prior to the making of an order under section 4 in respect of
any such premises there has been made an assignment or
underlease of, or an agreement to assign or underlet, an
undivided share of or in the land together with the ri ght to the
exclusive possession, use, occupation or enjoyment of any
portion of any building to be erected thereon pursuant to such
order, (Amended 76 of 1981 5.6)

such breach, or assignment or underlease, or agreement to assign or
underlet shall be deemed to be a breach of a covenant in the Government
lease, or of a condition or stipulation of the tenancy of such land, and a right
of re-entry thereon under the Government Rights (Re-entry and Vesting
Remedies) Ordinance (Cap.126) shall be deemed to have accrued to the
Government,

(2) Where a right of re-entry is deemed under subsection (1) to have
accrued to the Government and in exercise of such right the Government
has re-entered upon the land, any person who has taken an assignment or
underlease, or has entered into an agreement to take an assignment or
underlease, of an undivided share of or in the land together with the right to
exclusive possession, use, occupation or enjoyment of any portion of any
building to be erected thereon shall, in addition to any other claim he may
have, be entitled to recover from the person to whom it was paid any mensy
or other property which passed, whether by way of consideration or
otherwise, under or by virtue of such assignment, underlease or agr¢2ment.

(3)  Subsection (1)(b) shall not apply to an assignment or »nderlease
of, or an agreement to assign or underlet, an undivided share of or in land
where the consideration or part of the consideration therefor is the erection

of the building to be erected on the land pursuant to an order made under
section 4.

{Replaced 46 of 1975 5.2. Amended 29 of 1998 5.4)

COMMENTARY

Overview

This section reinforces and provides clari ty as to the situation under the
Ordinance where there has been a breach of a previous s.4 condition. Section
6 provides the guidance that whete such breach has occurred, such breach of
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condition will also trigger a breach of condition of other covenants such as of
government leases or otherwise (s.6(1)). Subsection (2) also clatifies that the
f‘igi’lt of re-entry is a deemed statutory right under that sub-s.(1) and also
providcs a number of flow on rights for the tenant for recovery of expenses
connected to such arranegement.

7. Registration in Land Registry of order under section 4

(1) The Commissioner shall cause an order made under section 4 to be
registered by memorial in the Land Registry against the premises affected.
(Replaced 76 of 1981 5.7. Amended 8 of 1993 5.2)

(2) Where premises are excluded from the further application of this
Part by order under section 4, and it is a condition of the order .that.a
building ¢i buildings shall be erected upon the site of such premises in
accordencs with the terms of such order, then upon the order being
registered by virtue of subsection (1), such condition shall be binding on
anyv executor, administrator, successor or assign of the landlord of the
~:r.¥mises and may be enforced against any such executor, administrator,
SUCCESSOT O assi gn by re-entry or otherwise, in like manner as it could have
been enforced against the landlord.

(Added 30 of 1955 5.7. Amended 72 of 1973 5.2)

COMMENTARY
Overview

Section 7 prescribes that an order of possession granted under previous s.4 of
the Ordinance must be registered accordingly with the Land Registry. Such
otdet is not only binding on the landlord, but also on his executor, adminis-
trator, successor or assign by re-entry, or such otherwise designated person,

When the Lands Tribunal may make an order for possession

The landlord under a tenancy that is subject to the transitional termination
notice requirement (LTO, Part TV) has a right to seek an order for poss‘.ﬁési()n
of the demised premises (or any part of them) even though a transitional
termination notice has not been served or, having been served, has not expired

in certain circumstances.

Accordingly, the Lands Tribunal may make the order if it is satisfied that the
demised premises (or the relevant part) are teasonably required by the landlord
for occupation as a residence for himself, his father, his mother ot any son or
daughter of his over the age of 18, The landlord reasonably requires the
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premises if he has a genuine present need for them. The landlord must show
something more than a desire for the premises. The psis on the landlord to
satisfy the court by positive evidence that he was acting bona fide and that he
reasonably required possession for one of the persons mentioned in the
section,

7A. (Repealed 40 of 1984 s. 3)

Standard Rent

8. Assessment of standard rent

(1)  The landlord or tenant of any premises to which this Part applies
may apply to the Commissioner in the specified form for his assessment of
the standard rent of such premises. (Replaced 93 of 19755.2)

(2)  (Repealed 93 of 1975 5.2)

(3) A certificate given pursuant to the provisions of this section by the
Commissioner of his assessment of the standard rent of premises described
therein shall be prima facie evidence of such standard rent in any legal

proceedings whatsoever, whether civil or criminal. (Amended 93 of 1975
5.2)

(Added 22 of 1953 s.5)

COMMENTARY
Introduction
Section 8 deals with the assessment of standard rent of any premise:
Definition of “rent”
Rent is:
(1) aperiodical sum;
(i) paid in return for the occupation of land;

(iif) issuing out of the land: and
(iv) for non-payment of which distress is leviable.

Itis a payment which a tenant is bound by his contract to pay to the landlord
for the use of his land s see Esvalur Properties Ltd v Robinson [1996] QB 231, CA

(Nourse L]); see also United Sctentific Holdings Itd v Burntey Borough Council [1978]
AC 904, HL (Lord Diplock).

26

Section 9

Section 8(1)
This provision provides that 2 landlord ot tenant can apply to the Ratings and
Valuation Commissioner in regard to his assessment of the standard rent of

premjses concetrned.
Definition of “prima facie evidence” under s.8(3)

It implies that the cerdficate of assessment of the standard rent of any
premises‘ given by the Commissioner under this section is rebuttable.

9. (Repealed 53 of 1993 5.4)

9A. Relevance of prevailing market rent

The rete o1 any premises to which this Part applies-
(a) may, by virtue of section 9B; but
(b) shall not, by virtue of section 10, ' .
sveead the prevailing market rent of the premises or, where the rates in
espect of the premises are payable by the landlord, the aggregate of the
following amounts- .
(1) the prevailing market rent of the premises; and
(i1) the amount of the rates payable in respect of the pre-

mises.
(Replaced 53 of 1993 5.5)

COMMENTARY

Overview

This section deals with the relevance of prevailing market rent to the rent of
any domestic premises (as before 16 August 1945) and the constraints of the
amount of rent provided that the rates in respect of the premises are payable
by the landlord.

9B. Alterations in rent by agreement

(1) Subject to subsection (2), there shall be payable and recoverable by
way of rent of premises to which this Part applies such amount as may be
agreed between the landlord and tenant.

(2) Where an alteration in rent is agreed be.tw_een a landlprd and a
tenant the landlord shall lodge with the Commissioner a notice of the
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alteration in rent in triplicate in the specified form signed by both the
landlord and tenant.

(3) A notice under subsection (2) is not valid unless-

(a) it is signed by the tenant not earlier than 1 month before the
date on which it is lodged with the Commissioner and the
alteration of rent to which it relates takes effect neither carljer
than 1 month before, nor later than 6 months after, the date on
which the notice is so lodged; or

(b) the notice is endorsed by the Commissioner, the application
for which endorsement shall be accompanied by a fee of
$500, to the effect that he is satisfied that the tenant under-
stands the effect of the alteration in rent and has not been
subject to any undue pressure or influence.

(4) Where a notice is lodged with the Commissioner under subsection
(2), he shall record the agreement concerning the alteration in rent and shall
endorse on 2 copies of the notice a staternent to that effect and shall return
1 copy to the landlord and 1 copy to the tenant.

(5) Where there is an increase in rent under an agreement mentioned
in subsection (2), a landlord shall not be entitled to maintain an action to
recover rent at the increased rate unless a valid notice mentioned in that
subsection is endorsed by the Commissioner under subsection (4).

(6) The security of tenure afforded to a tenant under section 48(3)
shall apply where the rent payable by the tenant is increased by agreement,
notwithstanding the failure of the landlord to lodge notice of it unde:
subsection (2).

(7)  Subject to section 10H, the rent of premises payable and. recover-
able by virtue of this section may be increased-

(a) by a further agreement to which this section archies,

(b) ifthe rent is less than the rent permitted under section 10(1),
by an increase made under section 10(1A)(a) or by virtue of a
certificate under section 10E:

(¢) under section 10(3) or (3AC) only if, after the alteration in
rent is agreed under this section, the landlord incurs expendi-
ture on improvements as set out in that section, in which case
section 10(3A) shall apply only in respect of expenditure
incurred on improvements after the time of that agreement;

(d) under section 10AA, 10B or 10C.

(Added 53 of 1993 5.6)

28

.S

Section 10

COMMENTARY

Overview

Section 9B provides that the rent paid by the tenant to the landlord is an
agrecable sum as listed in the written lease. Any alteration or adjustment to the
rent must also be agreed upon. This usually happens upon a lease renewal

agreerncnt.

Butin regards to domestic premises occupied ot held before 16 August 1945,
any such alteration must be propetly noticed and filed with the Ratings and
Valuation Commissioner.

10. Permitted increases and adjustments

(1) ~Scbject to section 9A but without prejudice to section 93, thmfe
shall e payable and recoverable by way of rent of premises to which this
Parvapplies the following amounts-

(a) 1inrespect of any period before 1 July 1994, an amount equal
to 55 times the standard rent of the premises or 60% of the
prevailing market rent of the premises, whichever is the
greater,

(b) inrespect of any period after 30 June 1994 and before 1 July
1995, an amount equal to 65 times the standard rent of the
premises or 70% of the prevailing market rent of the pre-
mises, whichever is the greater;

(c) inrespect of any period after 30 June 1995 and before 1 July
1996, an amount equal to 75 times the standard rent of the
premises or 80% of the prevailing market rent of the pre-
mises, whichever is the greater;

(d) in respect of any period after 30 June 1996, an amount equal
to 85 times the standard rent of the premises or 90% of the
prevailing market rent of the premises, whichever is the
greater. (Replaced 53 of 1993 5.7)

(1A) Ifatany date within the period specified in paragraph (a), (b), (c)
or (d) of subsection (1) the rent of any premises is less than the rent
permitted under that paragraph, the landlord may-

(a) subject to section 10H and subsections (1B) and (IC), .by
serving on the tenant on that date a notice in the specified
form, increase the rent to an amount equal to the multiple of
the standard rent of the premises specified in that paragraph;
or
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Definition of “acts done mala fide”

Acts done mala fide are those done in bad faith. This term is opposite to ko

Jides and opposite to good faith. Mala fide basically means: want of good faith,

personal bias, grudge, oblique or improper motive or ulterior purpose. The
determination of a plea of mala fideinvolves two questions, namely: (i) whether
there is a personal bias or an oblique motive; and (i) whether the action is
contrary to the objects, requirements and conditions of a valid exercise of the
norm.

A mafa fide act is an intentional dishonest act by not fulfilling legal or contrac-
tual obligations, misleading anothet, entering into an agreemeﬁt without the
intention or means to fulfill it, or violating basic standards of honesty in
dealing with others.

46. Collection of rates not to be affected

Nothing in this Part shall be construed so as to prevent a landlord from
collecting from his tenant the rates for the time being payable in respect of
any premises or such apportioned sum as shall properly be attributable to
such premises in respect of rates, provided that the obligation of paying the
rates in respect of such premises was assumed by the tenant under the terms
of the tenancy.

(25 of 1947 .37 incorporated)

COMMENTARY
Overview

Secton 46 provides thata landlord shall not be prevented by any miovisions in
Part 1 of this Ordinance to collect the rates, or an apportioned sum of the rates
of such premises that a tenant shall pay. The obligation of paying the rates shall
be assumed by the tenants under the term of tenancy in order to make this
section enforceable.

47. Forms

(Adaptation amendments retroactively made - see 44 of 2000 s.3)

(1) The forms in the Second Schedule are prescribed for use under this
Part and shall in each case be in English and Chinese. (ddded 22 of 1953
5.33. Amended 44 of 2000 s.3)
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(2) Subject to subsection (1), the Commissioner may-
(a) specify any form to be used under this Part;
(b) publish any such form in the Gazette; and
(c) 1n his discretion accept any notice or application served on
him which is not in the specified form. (Added 93 of 1975
s.10)

COMMENTARY

Overview

Section 47 simply prescribes that the forms in the Second Schedule of this
Ordinance shall be used under Part I of this Ordinance and the forms used in
each case shall be in both English and Chinese.

48. Cxpiry of this Part

(})  Subject to subsections (3), (4) and (5), this Part, except sections 6
and 7, shall expire at midnight on 31 December 1998. (Amended L.N. 518
of 1996)

(2) The Legislative Council may by resolution amend subsection (1)
by substituting for the date specified in that subsection such date as may be
specified in the resolution.

(3) If, within 1 year before the expiry of this Part under subsection (1)-

(a) anincrease in the rent of any premises, other than an increase
under section 10(2), (3) or (3AC), 10AA, 10B or 10C, be-
comes effective;

(b) anotice of an alteration in rent of any premises is lodged with
the Commissioner under section 9B(2);

(c) the landlord of any premises serves notice of an increase in
rent in accordance with section 10(1A)(a) or 10G(1); or

(d) the Tribunal makes an order in respect of an appeal under
section 32(aa) from a decision of the Commissioner under
section 10F,

this Part, except section 10D, shall continue to apply to those premises for
a period of 1 year from the date on which that increase or alteration
becomes effective.

(4) If, before this Part ceases to apply to any particular premises, the
landlord or tenant of those premises serves and posts notice of his desire to
obtain an order of the Tribunal under section 4(2) excluding the premises
from the further application of this Part-
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Section 67 (Repealed 29 of 1983 5.23) rebuild the property; (i) unnecessary annoyance ot d_isturbam.:c caused by the
Section 68 Proceedings in, and jurisdiction of, court or Tribunal renant; or (iif) use of the property by the tenant for immoral or illegal purposes.
Section 68A  Appeal on point of law

Section 68B  Costs

Section 69 (Repealed 76 of 1981 5.49)

Section 70 Exercise of powers of Commissioner

Section 70A.  Refusal to furnish information and obstraction
Section 70B  Tlarassment

To comply with the s.119T requirements, the landlord had to deal with
complicated laws and procedures to recover possession of the pmpe,rty (such
as issuing a termination notice to the tenant, responding to the tenant-s reqqest
for 2 new tenancy ot conducting litigation at the Lands Tribunal). This section
was repealed in July 2004 and simplified accordingly.

Section 70C  False statement Under Part IT, a Landlord may increase tent in only four circumstances: (i) by
Section 71 Forms agreement between the parties; (i) where there has been an increase in r.ates or
Section 72 Linlargement of time an imposition of rates for the first time; (iii) where the landlord has carried out
Section 73 (Repealed 76 of 1981 5.50) recent improvements to the premises; or (iv) on the certificate of the Com-
Section 74 Service of notice missioner of Rating and Valuadon following an application by the landlord
Section 74A.  Saving (.55-65). A izndlord may only bring the tenancy to an end i‘f he can gbtajn an
Section 74B  Lixpiry of this Part otder fer possession of the premises from the Lands Tribunal (vie .Lands
Section 74C  Provisions transitional to the enactment of the Landlord Tribuna! Ordinance (Cap.17)). Note that 8.53(2) of the Ordinance 'spec1ﬂcn]_ly
and Tenant (Consolidation) (Amendment) Ordinance 1980 sefs vut eight grounds on which a landlord may apply for possession.

varthermote, 5.52 of the Ordinance deals with the issue of security of tenure

Dreerviessaf Pare 11 by ptoviding that tenancy is continued under Pare IT notwithstanding that the

I1.01 As previously examined, this Part 1T like Part L, covered and applied to pre-war contractual term has expired or that it has been brought to an end by a
and certain post-war domestic tenancies. common law notice to quit.
]
However, note that this Pars IT exgired on 31 December 1998 and was not ( (Part 11 replaced 78 of 1973 5.2)

renewed. But by virtue of 5.116(1)(b) of the Otdinance, all tenancies to which

Part IT has ceased to apply will become subject to Part IV of the Ordinance Interpretation and Application

Part IT of the Ordinance still has general application to a limited number of
domestic tenancies subject to an occupation petmit issued between 16/ ugust 49. Interpretation
1945 and 19 June 1981, which have a ratable value less than $30,000 2 year (and
provided the tenancy was not transfetred to the new regime arider Pare IV

{Adaptation amendments retroactively made - see 23 of 1998 5.2; 29 of

subject to LT, 5.51A or 51B). The main purpose of Part TT was to provide a 1o S'I.OS) ; ;
measure of rent control by protecting tenants against unrestricted increases in In this Part, un.lCSS the }(jont_f_:x.tﬁcitzel’wme TOUILER - o
rent and to give them security of tenure. “Building Authority” (#2857 #%) means the Building Authority un-

der the Buildings Ordinance (Cap.123);
“Commissioner” (&%) means the Commissioner of Rating and Valuation;
“court” (V%[ ) means the District Court; .
“current rent” (¥ 1T#1 43) means, except in section 51B, the rent, excluS}ve
of rates, payable by a tenant at the date of an application under section

Part IT continues the concept of secunity of tennre, which means that a tenant is
given a statutory right to continue to tent and to occupy a property after the
expiry of the existing tenancy period. Under this Part 11, which is considered
the “old regime” (tenancies created before 9 July 2004), a tenant of a domestic

propertyisin most cases guaranteed the right to continue to rent the property as 57, (Amended 40 of 1984 5.13)
long as the tenant is willing to pay the prevailing market rent. The landlord “forfeiture” (Y2 UM & H#E) means forfeiture-

cannot refuse to let the property to the same tenant except under a few
citcumstances expressly stipulated under s.11911 of the (former) Landlord and
Tenant Ordinance. Such exceptions include: (i) the landlord’s intention to

(a) for breach of any provision of a tenancy or sub-tenancy; or
(b) under a provision of a tenancy or sub-tenancy allowing for-
feiture or determination following the destruction, or partial
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destj‘uction, of or damage to the premises; (Added 40 of 1984

s.13

“landlord” (3£ 1) includes any person, other than the Government, who is
from time to time entitled to receive rent in respect of any premises and,
in relation to a particular tenant, means a person entitled to receive rent
from such tenant; (dmended 29 of 1998 5.105)

“prevailing market rent” (H1{H#14>) means, except in section 5 1B, the
rent, exclusive of rates, at which premises the subject matter of a tenancy
to which this Part applies might reasonably be expected to be let, at the
date upon which the Commissioner issues his certificate under section
58, on the terms of the tenancy (other than those relating to rent and
duration of the tenancy) but disregarding the effect of this Part:
(Amended 29 of 1983 55.10 & 46; 40 of 1984 5.13) ,

“principal tenant” (EF%) means a tenant of premises, other than a
Government lessee, who has sublet the whole or any part or parts thereof
as a scparate holding or holdings; (Amended 29 of 1998 5.105)

“repealed Part II” (T EER S IT#E) means Part 11 of the Ordinance
repealed by section 2 of the Landlord and Tenant (Consolidation)
(Amendment) (No 2) Ordinance 1973 (78 of 1973);

“tenancy” (71 &) includes an agreement for a tenancy;

“tenant” (FH%) or “sub-tenant” (43-#1%) does not include a Government
lessee but includes- (dmended 29 of 1998 5.105)

(a) a person who, on 18 December 1979, is in possession of
premises the subject matter of a tenancy or sub-tenancy to
which this Part, whether by virtue of the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1980 (6 of 1980).0;
otherwise, applies; (Amended 6 of 1980 5.2)

(b) (Repedled 6 of 1980 5.2)

(¢) aperson who retains possession of any premises b/ virtue of
this Part; (Amended 93 of 1975 5.12)

(d) any government other than the Government of the Hong Kong
Special Administrative Region, or a public body, corporation,
partnership or firm, which is the tenant or sub-tenant of
premises the subject matter of a tenancy or sub-tenancy to
which this Part applies; (Added 6 of 1980 5.2. Amended 23 of
1998 5.2)

“tenement” (#ZEH(7) means any building, structure, or part thereof,
which is held or occupied as a distinct or separate tenancy or holding or
under any licence; (Added 93 of 1975 5.12)

“Tribunal” (%32 ) means the Lands Tribunal established under the Lands
Tribunal Ordinance (Cap.17). (Replaced 76 of 1981 5.31)
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Section 50

COMMENTARY

Overview

This section defines various terms used in Part 11 of this Ordinance. The
definitions under this section are subject to specific definitions under other
sections of the Ordinance.

50. Application

(Adaptation amendments retroactively made - see 29 of 1998 5.105; 44
of 2000 5.3)

(1) Subject to subsection (6), this Part applies to every domestic
tenancy and domestic sub-tenancy of post-war premises, whether the same
was effected orally or in writing and notwithstanding any provision in such
tenancy. Or sub-tenancy, including any provision purporting generally or
specifivaily to exclude this Part. (Amended 29 of 1983 5.11)

{21 For the purposes of this scction, “post-war premises” (¥{4% 2 F7)
means premises to which Part I does not apply by virtue of section 3(1)(a).
(Replaced 29 of 1983 5.11)

(3) Theburden of proving that premises in a building are not post-war
premises shall lie on the person so asserting; and a copy of a written permit
of the Building Authority to occupy a building shall be prima facie
evidence that premises in that building are not post-war if the permit
purports to have been issued priorto 17 August 1945. (dmended 29 of 1983
s.11)

(4) (a) The benefits and protection afforded by this Part shall, in any
tenancy or sub-tenancy to which it applies, be available to the
widow, widower, mother, father or any daughter or son over
the age of 18 years of the tenant or sub-tenant, as the case may
be, where she or he was residing with the tenant or sub-tenant
at the time of his or her death, and for the purposes of this Part
references to tenant or sub-tenant shall, except in this subsec-
tion, be deemed to include a reference to such widow, wid-
ower, mother, father, daughter or son. (dmended 29 of 1983
s.11; 40 of 1984 5.14)

(b) Only one person mentioned in paragraph (a) shall be entitled
to the benefits and protection of this Part at one time and, in
default of agreement by those persons, the Tribunal shall
nominate that person on such grounds as appears to it to be
just and equitable. (Added 29 of 1983 5.11)
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()
(6)

(c) The benefits and protection afforded by this Part shall not be
available to a personal representative of a deceased tenant or
sub-tenant or, notwithstanding any will or the law of succes-
sion on intestacy, any other person who is not a person
mentioned in paragraph (a) as entitled to those benefits or that
protection. (Added 40 of 1984 5.14)

(Repealed 6 of 1980 5.3)

This Part shall not apply to the following-
(a) atenancy or sub-tenancy-
(i) of premises to which Part I applies; or
(ii) of premises in respect of which there is in existence an
order under section 4; (Replaced 24 of 1980 5.2.
Amended 29 of 1983 5.11)

(b) a tenancy or sub-tenancy of land unbuilt on;

(c) a tenancy or sub-tenancy of agricultural land, which ex-
pression shall have the meaning assigned to it by section 36

of the Rating Ordinance (Cap.116), including such a ten-
ancy or sub-tenancy where there is on the land a dwelling
house occupied by persons working the land;

(d) a tenancy or sub-tenancy where the landlord or principal
tenant is the employer and the tenant or sub-tenant is the
employee in possession of the premises in accordance with
the terms and conditions of his employment, being terms
and conditions which require him to vacate the accommo-
dation on ceasing to be so employed;

(e) a tenancy held from the Government, the Hong Kong
Housing Authority, the Hong Kong Housing Society ar the
Hong Kong Settlers Housing Corporation Lirmiteq, or a
sub-tenancy created out of such a tenancy; (imended 52 of
19815.2; 53 0f 1993 5.19; 29 of 1998 5.103)

(D-(g) (Repealed 76 of 1981 5.32)

(h) (Repealed 29 of 1983 5.11)

(1)-(k) (Repealed 6 of 1980 5.3)

(D a tenancy or sub-tenancy of any premises in a building in
respect of which an appropriate certificate was first issued
or which premises were completed or substantially rebuilt
on or after 19 June 1981; and, for the purposes of this
paragraph, “appropriate certificate” (J& % %15 £) means-

(i) an occupation permit, including a temporary occupation
permit, issued by the Building Authority under section
21 (2) of the Buildings Ordinance (Cap.123); or
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(m)

()

(0)

(i1) where section 21 of the Buildings Ordinance (Cap.123)
does not apply to the premises by virtue of the Buildings
Ordinance (Application to the New Territories) Ordi-
nance (Cap.322 1964 Ed.) or the Buildings Ordinance
(Application to the New Territories) Ordinance
(Cap.121), a certificate issued by the Director of Lands,
or any person authorized by him, certifying that the
premises are complete; or (Amended LN. 370 of 1981,
LN 76 of 1982; LN. 94 of 1986, 60 of 1987 s.14; L.N.
291 of 1993)

(iii) where section 21 of the Buildings Ordinance (Cap.123)
does not apply to the premises by virtue of section 18 of
the Housing Ordinance (Cap.283), a certificate issued
by the Director of Housing, or any person authorized by
him, certifying that the premises are complete; (ddded
352 0f 1981 5.2. Amended 29 of 1983 5.11)

a tenancy or sub-tenancy of premises the rateable value of

which is not less than $30,000 or such other sum as the

Legislative Council by resolution determines; (Replaced 52

of 1981 5.3. Amended 29 of 1983 5.11; 40 of 1984 5.14; 32 of

1985 5.8)

a tenancy or sub-tenancy in writing created after 18 Decem-

ber 1981 for a fixed term of 5 years or longer which contains

no provision-
(i) for earlier determination by the landlord otherwise than
by forfeiture; and

(i1) for any premium or fine or for any increase in the rent
during the fixed term; (Added 76 of 1981 5.32)

a tenancy or sub-tenancy created on or after 10 June 1983 of

premises of which, or of part of which, the tenant or sub-

tenant under that tenancy or sub-tenancy is not already in

possession under another tenancy or sub-tenancy. (ddded 29

0f 1983 5.11)

(7)-(8) (Repealed 29 of 1983 s.11)

(9) The Chief Executive may by order exclude from the further
application this Part any class of tenancy or sub-tenancy, any class of
premises or any particular tenancy or sub-tenancy orpremises. (dmended 44

0f20005.3)

(10)  Subject to subsection (12), for the purposes of this section, the
rateable value of any premises shall be-

(a)

n*l!nnn-“—......................,.,.,

in the case of premises being a tenement included in the
valuation list declared in March 1977 under section 13 of the
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Rating Ordinance ( Cap.116) as amended or altered from time
to time up to and including 10 June 1983, the rateable value
contained in that list on 10 June 1983: and

(b} in any other case, the rateable value which would have been
contained in the list referred to in paragraph (a) on 10 June
1983 had the premises been included in that list and which is
certified by the Commissioner as regards the premises for the
purposes of this section and that certificate shall be final and

binding. (Replaced 29 of 1983 5.11. Amended 77 of 1988
s.3)

(11) The dates mentioned in subsection (10) may be amended by

resolution of the Legislative Council. (Added 29 of 1983 5.11. Amended 77
of 1988 5.3)

(12)  Any tenancy or sub-tenancy of premises excluded from this Part
at any time by virtue of the operation of subsection (6)(m) shall continue to
be so excluded notwithstanding any amendment of subsection (10). (4dded
29 of 1983 5.11. Amended 77 of 1988 5.3)

COMMENTARY
Legislative history

This section was inserted under the Landlord and Tenant (Consolidation)
(Amendment) Ordinance 1981 (52 of 1981), which commenced on 9 July
1981. It was further amended in 1981 under the Landlord and Tenant (Con

solidation) (Amendment) (No 2) Ordinance (76 of 1 981), which commencad
on 10 December 1981.

Overview

Section 50 empowers this Pare T1% general application to a linsited number of
domestic tenancies subject to: () an occupation permit issued between 16
August 1945 and 19 June 1981; (i) which have a ratable value less than $30,000
a year; and (iif) provided the tenancy was not transferred to the new regime
under Part TV subject to later, s.51A or 51B.

The main purpose of this provision was to provide a measure of rent control
by protecting tenants against unrestricted increases in rent and to give them
secutity of tenure.
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50A. Block lettings

(1) For the purposes of this Part, where a tenancy is of premises
consisting of 2 or more dwellings, which dwdlmgs_have an aggregated
rateable value of not less than the sum mentioned in paragl.raph {m) of
section 30(6), that paragraph shall not have the eff_ect of excluding from the
application of this Part a dwelling in those premises the ratea]r')le value of
which is less than that sum; and unless ot_hemqse exFludcd, this Part shall
apply to such a dwelling in accordance with subsection (2). -

(2) Where, by virtue of subsection (1), this Part applies to a dwelling,
that dwelling- .

(a) shall be deemed to be premises subject 'Eo a separate tenancy
to which this Part applies and, if it is subject to a sub-tenancy,
that sub-tenancy shall be deemed to have been created out of
that separate tenancy; and

(%) shall have, for the purposes of sections 55 to 66, a rent, as
determined under section 50B, payable and recoverable in
respect of it. (dmended 40 of 1984 5.15)

(Added 52 of 1981 5.4)

COMMENTARY
Legislative history

This section was inserted under the Landlord and Tenant (Consolidation)
(Amendment) Ordinance 1981 (52 of 1981), which commenced on 9 July
1981. It was further amended in 1981 undet the Landlord and Tenant (Con-
solidation) (Amendment) (No 2) Ordinance (76 of 1981), which commenced
on 10 December 1981,

Overview

Section 50A provides the definition of a block of tcnancies,. which will con sist
of premises consisting of 2 or more dwellings and by which such dwellings
have an aggregated rateable value of not less than $30,000 a year. Any rateable
value higher than this sum will be excluded from this Part II and thereafter

transferred to the new regime under Part TV,
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S0B. Continuation of tenancies in block lettings

(1) Where-
(a) by virtue of section 50A(2), a dwelling is deemed to be
subject to a separate tenancy; and

(b) that separate tenancy continues in existence by virtue of
section 52,

the rent and other terms of the tenancy of that dwelling during that
continuation shall be consistent with this Part and-
(i) shall be as agreed by the parties; or
(ii) failing agreement-
(A) the rent shall be as determined by the Commissioner in
accordance with subsection (2); and
(B) the other terms shall be as determined by the Tribunal in
accordance with subsection (3).

(2) (a) Therentofa tenancy for the purposes of subsection (D)(i)(A)
shall be such part of the whole rent payable for the premises
mentioned in section 50A(1) as is apportioned to that tenancy
by the Commissioner who shall have regard to the relative
size and other features of the dwellings in those premises.

(b) The Commissioner shall notify the parties in writing of the
rent so apportioned and the apportionment shall be final and
binding.

(©) (Repealed 40 of 1984 5.16, )

(3) In determining the other terms of the tenancy under subsectisna

(1)(ii)(B), the Tribunal shall have regard to-

(a) the terms of the tenancy of which the dwelling forms part;

(b)  the terms ordinarily applicable to a tenancy of 2 Gwil ling in
premises consisting of 2 or more dwellings; and

(c)  such other considerations as appear to be equitable,

and the determination shall be final and binding.

(Added 52 of 1981 5.4. Amended 76 of 1981 5.33)

COMMENTARY
Legislative history

50B.01 This section was inserted under the Landlord and Tenant (Consolidation)

{(Amendment) Ordinance 1981 (52 of 1981), which commenced on 9 July
1981. Tt was further amended in 1987 under the Landlord and Tenant (Con-

solidation) (Amendment) (No 2) Ordinance (76 of 1981), which commenced
on 10 December 1981,
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Ovetview .

Block tenancies as defined in previous s.50A cor.minue to be pr(?vlde-d ‘?l
measure of rent control as the tenants of these prcml_ses are protected against
unrestricted increases in rent and to give them security of tenure.

50C. Interpretation

(1) For the purposes of sections 50A, 50B and this secticlm- _
(a) section 50(10) shall apply to a dwelling as it applies to
premises;
(b) “tenancy” (% H) includes a sub-tenancy; B
(¢) “dwelling” ({f52) means a building, or part of a building,
which is designed and constructed for the purpose of _separate
occupation as a dwelling, whether or not it is subject to a
separate tenancy. .
(2)" For the purposes of this Part, the date of the tenancy of a dwelling
shall ‘be the date on which the parties entered into the tenancy of the
remises which included that dwelling.
’ (Added 52 of 1981 s.4)

COMMENTARY

Legislative history

This section was inserted under the Landlord and Tenant ((Ionso]jduﬂon)_
(Amendment) Ordinance 1981 (52 of 1981), which commenced on 9 July
1981.

Overview

This provision provides further definitions and application of terms used
throughout this Part IT of the Ordinance.

51. Meaning of “domestic tenancy” ({E M E)

(Adaptation amendments retroactively made - see 29 of 1998 5.105)

i e e

(1) For the purposes of section 50, “domestlc tenancy” ({F £ E)

and “domestic sub-tenancy” ({144l E) mean a tenancy or sub-
tenancy of premises let as a dwelling.
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(2)  Notwithstanding the pur
determining the nature of g ten
following provisions shall apply-

(a) inany agreement in writing between a landlord and tenant, or
between a principal tenant and sub-tenant, a term that the
premises shall be used for a specified purpose shall be prima
facie evidence that the premises are being used for such
purpose;

(b) notwithstanding any evidence as to whether premises were
originally let as a dwelling or not let as 2 dwelling, premises
which are being used primarily for another purpose shall be
deemed to have been let for such other purpose:

Provided that where such primary user is user as a dwellin
and in breach of any term in the agreement with the landlord
or principal tenant, as the case may be, then the tenant or
sub-tenant shall be required to establish that such user has
been agreed to by the landlord or principal tenant, expressly
or by implication, or acquiesced in by him;

(c) subject to paragraph (d), where there exists insufficient evi-
dence as to whether premises were let as a dwelling or not let
as a dwelling, the nature of the tenancy or sub-tenancy shall

be determined by the primary user of the premises;

(d) where there is evidence that premises were let otherwise than
as a dwelling, or that they were being used otherwise than as
a dwelling at the commencement of'a sub-tenancy created cu:
of the original tenancy, any premises the subject of such
sub-tenancy shall themselves be deemed to be used otherwise
than as a dwelling until the sub-tenant satisfies the T'ribunal to
the contrary; (Amended 76 of 1981 5.34)

(e) the use of premises as a boarding or lodgirg house is a use
other than as a dwelling.

pose for which premises were let, ip
ancy for the purposes of this Part, the

(3) In determining whether premises were let, or are being used, as a
dwelling, the following may be taken into account-

(a) thecovenants, terms and conditions in any Government lease,
tenancy or sub-tenancy; (Amended 29 of 1998 s. 105 )

(b} any occupation permit given by the Building Authority under
section 21 of the Buildings Ordinance (Cap.123), or under
any Ordinance replaced thereby, in relation to the premises;

(¢) normal additional uses of premises consistent with the do-
mestic nature of a tenancy or sub-tenancy havin g regard to the
following-

(1) floor area in occupation part or full-time for such uses;
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i not
(ii) the number of people engaged in such uses but
dwelling on the premises; | -
(iif) the furnishings, fittings and contents of the premises;
and . B .
(iv) the gross profits resulting from such uses rel‘atlve t(;-i I:e
rent or proportion thereof paid by the person making
such profits, .
-te is
Where a dispute arises as to whether a tenancy or SL}Eb tcnali];;ri_
d (4e)stic the landlord, tenant, principal tenant ](?11' sub—tiegig ft‘z,lr?; il
—— ispute apply in the spec :
¢ is relevant to the dispu . ‘ 1 (0 the
e uizzioner for his certificate as to the primary user of the prem
m .
(i](:;ll specify in the form the nature of the dispute.
s

Whether or not a dispute arises as to whether a .mHSi?r;a?;
. #cy.1s domestic, a landlord, tenant, principal tenant or sub ‘
Sub—tﬁ)n ill‘.‘?nl:he speciﬁ;d form to the Commissioner for his certificate a
::a‘)‘/u; l?eri;nary user of the premises. (Added 56 of 1 .976 s.3)d .
{(4B) Where a person applies to the Commissioner under subs
T ify in the application form a day, othc'tr than a pub_h(ci
© ;Iz)?icéay on which he would like the inspection to be carrie
(b) 2‘? ?he time when he lodges _the applicatlon, pé}; ;élch fee as
may be determined by the Fmalmcml Secretalj)f;ioner s
) lodge the application form Wlﬂ'l. the Commm oL
¢ than 10 days before the day specified in the form. (.

of 1976 5.3)

85 5.9} _
4C) (Repealed 32 of 19 | | _
(4D; The Commissioner shall, where practicable, cdrr{_ 01? thzrn:f

e o,
e(ction under subsection (5) on the day specified in the a]?[ph 1ceaa ;; o
fﬁe inspection cannot be carried out on that day, as soon ther
reasonably possible. (Added 56 of 1976 5.3) o e beection
5) Subject to subsection (5A), where an applllcatlon un S
(4)(0'r (4A) is made to the Commissioner, he shall inspect the premises,
- where he is satisfied on the evidence available asllto t;d;i
© primary user, issue free of charge in the case 02 an agnf 1(::1 on
ti the landlord and ten
der subsection (4) and serve on or
uﬁn‘zipal tenant and sub-tenant, as the case may be, a ce;tlti}';le
Eate in the specified form as to the primary user o
premises on the day of his inspection;
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(b) where he is not so satisfied, issue free of charge in the case of

an application under subsection (4) and serve on the landlord
and tenanlt or principal tenant and sub-tenant, as the case may
be,. a notice in the specified form declining to express an
opinion as to the primary user of the premises. (Amended 56
0f 1976 5.3; 29 of 1983 5.12)
(5A)  Where the Commissioner issues a certificate under subsectio
(5)(a), no further application may be made under subsection (4) or (4163

I)e[()l'e the explI Of 1 }'eaI 1.101“ the dﬂte on Whlch thdt Ccet t]j cate1s SSu

(6) A certificate is§ued by the Commissioner under subsection (5)(a)
sh.all, for _a]l purposes, including an application under subsection (8), be
phrtma facie evidence of the facts set out therein and of the primary user of
the premises on the day on which they were i t
O v € mspected. (Amended 76 of

(7)  (Repealed 29 of 1983 5.1 2)

(8) . A party to any tenancy or sub-tenancy may apply to the Tribunal to

fli—e'tsrmul]e whether or not a tenancy or sub-tenancy is domestic and the
fibunal may determine that question for the purposes f thi

th -

placed 29 of 1983 5.12) pripeses of s art. (Re

COMMENTARY

Legislative history

Th1§ SC-Cth:IH has been subjected to a number of amendments and izscerions
beginningin 1976 with various additional amendments taking place ail the way
up undl 1997, The amendments can be tracked as follows: ‘ )

(i) Subsecti.on gZ)(d) was amended pursuant to the Landiord and Tenant
(Consolidation) (Amendment) No 2) Ordinance (76 of 1981) s.34
commencing 10 December 1981; o

(ii) ?g}i;ﬁ?cujcjn ‘(;)8) d\;’as arﬁen(ded pussuant to the Adaptation of Laws
: JUJ; ;1992}71;1 ) Ordinance (29 0f1998) 5.105, commencing retroactively

i) Slfbsecti.on .(41\) was amended pursuant to the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1976 (56 of 1976) 5.3, com-
mencing 9 July 1976, o

(iv) Slfbsect%()n .(41‘3) was amended pursuant to the Landlord and T, enant
(Consolidation) (Amendment) Ordinance 1976 (56 0f 1976) 5.3, com-
mencing 9 July 1976; o
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(v) Subsection (4C) was repealed pursuant to the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1985 (32 of 1985) 5.19, com-
mencing 1 July 1985;

(vi) Subsection (4D) was amended pursuant to the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1976 (56 of 1976) 5.3, com-
mencing 9 July 1976,

(vil) Subsection (5)(b) was amended putsuant to the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1976 (56 of 1976) 5.3, com-
mencing 9 July 1976. It was subsequenty amended pursuant to the
Landlord and Tenant (Consolidation) (Amendment) Ordinance 1983
(29 of 1983) 5,12, commencing 10 June 1983;

(viii) Subsection (5A) was added pursuant to the Landlord and Tenant
(Consolidadon) (Amendment) Otdinance 1983 (29 of 1983) s.12,
comhiencing 10 June 1983;

(ix) Suheection (6) was amended pursuant to the Landlord and Tenant
(Consolidadon) (Amendment) (No 2) Ordinance 1981 (76 of 1981)
s.34, commencing 10 December 1981;

(») Subsection (7) was repealed pursuant to the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1983 (29 of 1983) s.12, com-
mencing 10 June 1983; and

(xi) Subsection (8) was replaced pursuant to the Landlord and Tenant
(Consolidation) (Amendment) Ordinance 1983 (29 0£1983) 5.12, com-
mencing 10 June 1983,

Overview

Despite the extensive wording of this provision, s.51 can be simply broken
down to the fact that 2 “domestic tenancy” is a tenancy of premises let as a
residential dwelling (note later 5.115 of the LTO). Whether or not premises are
let as a “dwelling” is, therefore, of central importance when considering the
application of the later provisions of this Ordinance, in particular s.51A and

Part TV below.

51A. Transfer of tenancy to Part IV on joint application

(1) A landlord and tenant, or principal tenant and sub-tenant, of
premises to which this Part applies may apply jointly to the Commissioner
in the specified form in triplicate for the tenancy, or sub-tenancy, to be
excluded from the application of this Part.

(2) An application under subsection (1) may be made during the
contractual period of the tenancy, or sub-tenancy, or during its continuation
under section 52(1) and shall be lodged with the Commissioner within 28
days of its execution.
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(3) The Commissioner shall-
(a) 1fhe is satisficd that the tenant, or sub-tenant, understands the
effect of the exclusion of the tenancy, or sub-tenancy, from
Fhls Part and has not been subject to any undue pressure or
influence, endorse his approval on capies of the application
and serve a copy on cach of the applicants; or

(b) ifhe is not so satisfied, serve a notice to that effect on each of
the applicants.

(4) Where an application is endorsed under subseetion (3)(a), the
tenancy, or sub-tenancy, to which the application relates shall be CXCl:ldEd
from the application of this Part and Part I'V shall apply to it with effect
from a future date specified in the application by the applicants or, if no
such date is specificd, from the date of that endorsement. ’

(5.) ‘Where an application is endorsed under subsection (3)(a), that
application shall constitute- ’

(a) a digcontinuance by an applicant of any proceedings under
section 53 for possession of the premises to which that appli-
cation relates; and

(b) awaiver by an applicant to any right to increase the rent under

this Part in relation to the premises to which that application
relates.

(6) The applicants may in the specified form specify the terms of the
tenancy, or sub-tenancy, to which Part IV shall apply and the lodging of the

application under this section shall be sufficient compliance with section
119L.

(Added 40 of 19845.17)

COMMENTARY
Legislative history

This section was amended under the Landlord and Tenant (Consolidation)
(Amendment) Ordinance 1984 (40 of 1984) commencing on 14 July 1984,

Overview
As mentio q i i
o _n;d abov < whether or not premises are let as a “dwelling” is,
ercfore : the joi ication i
¢, ot central importance where a joint application is made by the

landlord and tenant to the Ratings and Valuation Commissioner to have the
tenancy under the jurisdiction of Part IV of the Ordinance,

Where the premises are let as a domestic dwelling, then Part 1V below will
apply to them (unless one of the exceptions explained below applics). If they
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are not let as a dwelling then Part TV cannot apply. This matters because: (i) a
aumber of important covenants are implied into Part TV tenancies (along with
an implied right of forfeiture in the event of breach); (i) landlords are obliged
to notify the Ratings and Valuation Commissioner when a Part TV tenancy is
created ot renewed; (ifi) Part TV landlords are obliged to give rent receipts; and
(iv) Part TV tenants enjoy enhanced protection from unlawful eviction.

Further, while tenancies created before 16 August 1945 continue to enjoy
security of tenure, there is no secutity of tenure (beyond that provided by the
lease itself) for those Part TV tenancies created after 8 July 2004 (enactment

date of this Ordinance).

51B. Transfer of tenancy to Part I'V on unilateral application

(1) Adlandlord or tenant, or principal tenant or sub-tenant, of premises
to whizk this Part applies may apply to the Commissioner in the specified
form ifr-duplicate for the tenancy, or sub-tenancy, to be excluded from the
appiication of this Part.

(2) An application under subsection (1) may be made-

(a} during the contractual period of the tenancy, or sub-tenancy
(but not earlier than 12 months before the expiry of that
period); or

(b) during its continuation under section 52(1).

(3) An application under subsection (1) in relation to tenancy, or
sub-tenancy, continuing under section 52(1) shall not be made-

(a) within 12 months after the date on which an increase in rent
(other than on account of improvements or an increase in
rates) becomes effective; or

(b) within 12 months after the date of service of a notice under
subsection (5)(b) following an carlier application under this
section.

(4) Upon receipt of an application under subsection (1), the Commis-
sioner shall serve a copy thereof on the other party and within 14 days of
that service that party may make representations to the Commissioner.

(5) The Commissioner shall consider any representations, determine
any facts in dispute and shall-

(a) if he is satisfied that the current rent for the premises is not
less than 77% of the prevailing market rent, issue a certificate
approving the application and serve 1 copy on the landlord, or
principal tenant, and 1 copy on the tenant, or sub-tenant; or
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(b) ifheisnotso satisfied, issue and Serve a notice to that effect

on the landlord, or principal tenant, and on the tenant, or
sub-tenant,

(6) Where the Commissioner approves the application under subsec-
tion (5), he shall state in his certif icate a date upon which the tenancy, or
sub-tenancy, shall be excluded from this Part; and, on that date, the tenancy

shall, subject to subsection (8), be excluded from the application of thig
Part and Part IV shall apply to it

(7) The date mentioned in subsection (6) shall be-

(a) inacase where the application is made during the contractual
period of the tenancy, or sub-tenancy, the date on which the
Commissioner issues his certificate under subsection (5)(a):
Provided that the Commissioner shall not issue that certifi-
cate earlier than 7 months before the expiry of the contractual
period; or

(b) in a case where the application is made during the continya-
tion of the tenancy, or sub-tenancy, under section 52(1) and-

(1) the current rent is not less than the prevailing market
rent; or
(i1} the rent has not been increased (other than on account of
Improvements or an increase in rates) during that con-
tinuation, the date on which the Commissioner issues his
certificate under subsection (5)(a); or
(c) ina case where-
(i) the application is made during the continuation of the
tenancy, or sub-tenancy, under section 52(1); and
(11) the current rent is less than the prevailing marke: rent;
and
(i1} the rent has been increased (other than.¢n account of
Improvements or an increase in rates) during that con-
tinuation,a date not more than 18 and not less than 17
months after the date on which that increase became
effective or, ifthere is more than 1 such increase, the date
on which the last such increase became effective:

Provided that, where a period of 18 months has clapsed
since the date on which that increase or that last increase
became effective, the date mentioned in subsection (6)
shall be the date on which the Commissioner issues his
certificate under subsection (5)(a).

(8) A certificate issued under subsection (5)(a) shall not affect-

(a) any proceedings under section 53 commenced before the date
of the issue of that certificate; or
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(b) any right to increase the rent under this Part follc_ng;r;g 511_
proper notice served under section 55, 554, 56, 63 01. 56(;
a certificate issued by the Commissioner under section

or 58 before that date.

0) In this section- |

‘(‘ ) rent rent” (1747 #142) means the rent, exclusive of rates, pay_able ‘;))y

h tz‘;:mt or sub-tenant at the date of the application under subsection (1);
the s

ami iling market rent” (T {8 % 4>) means the rent, exclusive of rates,
prevahmgremises might reasonably be expected to be lelt ona term of2
oy the ]ziate upon which the Commissioner issues his certificate or
oo | tde - subsection (5), on the terms of the tenancy, or sub-tenancy
N E[l}?alf l‘hose relating to rent and duration of the tenancy or sub-

52:12(1311;:3/) it disregarding the effect of this Part.
(Added 40 of 1984 5.17)

COMMENTARY

Overview | .
Section 51B is self-explanatory as it provides the practice a:}cﬁ E;(Lcsd:;cthe
which a joint application to transfer a tenancy so 1'_]0:11;L 1; ::)S oo
jurisdiction of Part TV of the Ordinance be made to the Rating;

Commissionet.

51C. Review of decisions under sections 51A and 51B

1) Where the Commissioner- . |
® (a) serves a notice under section S1A(3)(b); or .
(b) serves a copy of his certificate under section 51B(5)(a); o

(c) serves a notice under section 51B(5)(b), o

a party to the tenancy, or sub-tenancy, which is the subj e}f.t ofi ‘jlcd apgh(;::ttll :);
, i i ithin ay
ections and who is aggrieved may, Wi ' th
::iish;);;i; to the Commissioner by notice in duplicate in the specified
form for a review of his decision. -

(2) Onreceipt of an application under subsection (CI) and _of _sglri:i;f:}el ::]i

i i i tary, the Commissi !

be determined by the Financial Secre. i
i:i)i[ew his decision and, after giving the parties the opportunity (C)lf mgkltﬁi
ritten submissions, he may affirm the decision or ca.n§e1 it and deci et s
:qatter afresh, and shall serve a notice of his decision on the parties.
(Amended 32 of 1985 5.10; 77 of 1988 5.4)

07

51B.01




5383838880882 saaRoaanttaannnnnsst

Lamdlyrd aid Teniant (Consalidation) Ordinance (Cap.7)

Section 119X  Forms
Section 119Y Service of notice
Section 120 (Repealed 53 of 1993 5.31)

FEditorial Note:

* Sections 116(3), (4) and (4A), 117(1) and (2), 118, 119, 119A, 119AA#, 1198
119C, 119D, 119E, 119F, 119FA, 119FB#, 119G, 11911, 1191, 119], 119[{‘
119M, 119N, 119NA, 1190, 119P and 119Q (all in Part IV) have beer:
repealed by section 3 of the Landlord and Tenant (Consolidaton) (Amend-
ment) Ordinance 2004 (16 of 2004). The related savings and transitional
provisions, set out in sections 5 to 7 0f 16 of 2004, are reproduced as follows:

“5.  Savings in respect of Part IV

(1) Inthe case of a tenancy to which Part TV applies and which is in
existence on the day before the commencement date*, if-

(a) the landlord has before the commencement date given notice
under and in accordance with section 119 of the principal
Ordinance to terminate the tenancy; or

(b) the tenant has before the commencement date made a request
for a new tenancy under and in accordance with section 119A
of the principal Ordinance,

then on and after the commencement date-

(¢) the provisions repealed by section 3 of this Ordinance shall
continue to apply to the tenancy as if they were not repealeq;
and

(d) the enactments amended by sections 10 to 16 of and the
Schedule to this Ordinance shall, if applicable, anpiy to the
tenancy as if they were not amended.

(2) On and after the commencement date, a tenancy to which Part IV
applies and which is in existence on the day before the commencement
date, but in respect of which no notice or request has been given or made
before the commencement date under section 119 or 119A ofthe principal
Ordinance, may, subject to subsections (4) and (5), only be terminated by a
transitional termination notice as provided for by section 6.

(3)  The term “the tenancy” (%1 ) as used in subsection (1)(c) and
(d) does notinclude any new tenancy granted pursuant to Part IV on or after
the commencement date.

(4) The requirement in subsection (2) for a transitional termination
notice in respect of a tenancy, and any such notice that has been issued in
respect of a tenancy, ceases to apply if, on or after the commencement date-
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(a) the parties to the tenancy-
(i) agree to some other period for notice of termination; or
(i) alter any other term of the tenancy; or

(b) the tenancy is assigned to a new tenant.

(5) Subsection (2) is without prejudice to-

(a) section 7(1) as to the making of an order for possession;

(b) any right of forfeiture conferred on a landlord;

(c) any right of surrender or early termination conferred on a

tenant.

(6) (a) The benefits and protection afforded by this Part shall, in any
tenancy to which it applies, be available to the widow, wid-
ower, mother, father or any daughter or son over the age of 18
years of the tenant where she or he was residing with the
ienant at the time of the tenant’s death; and, for the purposes
of this Part, references to a tenant shall except in this subsec-
tion include a reference to such widow, widower, mother,
father, daughter or son.

(b} Only one person mentioned in paragraph (a) shall be entitled
to the benefits and protection of this Part at one time and, in
default of agreement by those persons, the Tribunal shall
nominate that person on such grounds as appears to it to be
just and equitable.

(c) The benefits and protection afforded by this Part shall not be
available to a personal representative of a deceased tenant or,
notwithstanding any will or the law of succession on mtes-
tacy, any other person who is not a person mentioned in
paragraph (a) as entitled to those benefits and that protection.

(7) Onand after the commencement date, a tenancy which would have
terminated, but for the requirement in subsection (2) for a transitional
termination notice, shall, until terminated by such a notice, but subject to
section 7, continue at the same rent and upon the same covenants, condi-
tions and other terms of the original tenancy as are appropriate to a month
to month tenancy.

(8) If, before the commencement date, a landlord has successfully
opposed the grant of a new tenancy on a ground specified in paragraph (b)
or (¢) of section 119E(1) of the principal Ordinance, the provisions of
sections 119F and 119H of that Ordinance and of any condition imposed or
order made under either of those sections apply in respect of the landlord as
if those sections were not repealed on that date.

(9) 1If, on the commencement date, a tenant is in possession of pre-
mises in the circumstances described in section 119NA(1) of the principal
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Ordinance, the provisions of section 119NA of that Ordinance apply in
respect of the tenant as if that section was not repealed on that date.

(10) Proceedings relating to Part TV which are pending in the Tribunal
on the commencement date, and decisions of the Tribunal relating to that
Part which have not been given effect to on that date, may respectively
continue and be given effect to on and after the commencement date

notwithstanding the repeal of certain provisions of that Part by section 3 of
this Ordinance.

(11} Proceedings relating to provisions of Part IV saved by this section
may be commenced in the Tribunal on or after the commencement date.

* Commencement date: 9 July 2004.

6. Transitional termination notice

(1) For the purpese of section 5(2), a “transitional termination notice”
(3 VE#% 113 %02 ) means a written notice of termination of a tenancy
served on or after the commencement date* in accordance with this section.

(2) A transitional termination notice must be served-
(a) by alandlord, not less than 12 months: or

(b} by a tenant, not less than 1 month, before the day on which it
1s to take effect.

(3) A transitional termination notice may be served at any time on or
after the commencement date, but-

(a) intespect of atenancy for a fixed term which was in existence
on the day before the commencement date, may not be served
earlier than the last day of the term;

(b) inrespect ofa periodic tenancy which was in existence ¢n the
day before the commencement date, may not be sefved earlier

than the last day of the period of the tenancy cuirent at the
commencement date,

(4) A transitional termination notice may be served in any of the ways
specified in section 119Y(1) of the principal Ordinance and subsection (2)
of that section applies to such service.

(5) Where a transitional termination notice is served on a tenant, if-
(a) the notice is in both Chinese and English; and
(b) the notice is posted on 3 successive days upon the main door
or entrance of the premises affected, the notice shall take
effect terminating also any sub-tenancies created out of the
tenancy to which it relates.

(6) Subject to section 5(4), a transitional termination notice duly
served in respect of a tenancy in accordance with this section takes effect
according to its terms, notwithstanding-
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(a) a change of landlord that does not create a new tenancy;

(b) any express or implied provision in the tenancy regarding the
giving of notice of termination (subject to section 5(5)(c) as to
early termination); or

(c) any other rule of law regarding the date on which a termina-
tion notice takes effect.

* Commencement date: 9 July 2004,

7. Other transitional provisions

(1) During the continuance of a tenancy as described in section 5(7),
the Tribunal may, on the application of the landlord, make an order for
possession of the premises to which the tenancy relates, or any part of them,
notwithstanding that a transitional termination notice in respect of the
premises ha: not been served, or has been served but has not expired, if the
Tribuna' 15 satisfied that the premises are, or that that part of them is,
reasonaoly required by the landlord for occupation as a residence for
Hinuself, his father, his mother or any son or daughter of his over the age of
e

(2) The Tribunal shall not make an order for possession under subsec-
tion (1) if-

(a) in the case of a tenancy, the tenant satisfies the Tribunal that,
in all the circumstances of the case, it would manifestly not be
just and equitable to make the order; or

(b) in the case of a sub-tenancy, the Tribunal is satisfied in all the
circumstances of the case, including whether other accommo-
dation is available for the principal tenant or the sub-tenant,
greater hardship would be caused by making the order than by
refusing it.

(3) Ifthe Tribunal makes an order for possession under subsection (1)-
(a) the Tribunal must specify the name of the person for whose
occupation it is satisfied the premises are, or the part of the
premises is, required;
(b) subjectto subsection (4), the landlord must not, for a period of
24 months after the date of the order, use, or allow the use of
the premises, or the part of the premises, other than as a
residence for the person specified under paragraph (a);
(c) subjectto subsection (4), the landlord mustnot, for a period of
24 months after the date of the order-
(1) let the premises or any part of them; or
(ii) assign, transfer or part with possession of the premises
or any part of them.
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(4) Ifthe Tribunal makes an order for possession under subsection (1),
the Tribunal may authorize the landlord to- )
(a) let the premises or any part of them:
(b) assign, transfer or part with possession of the premises or any
part of them; or
(c) use, or allow the use of, the premises, or any part of them,
other than as a residence for the person specified under
subsection (3)(a).

(5) The Tribunal, when granting an authority under subsection (4) to
let, must specify the terms, including the rent, on which the premises are, or
the part of the premises is, to be let, and the rent must not be more than that
payable by the tenant last in possession.

(6) Without prejudice to subsection (8), a landlord who contravenes
subsection (3)(b) or (¢) commits an offence and is liable on conviction on
indictment-

(a) toa fine of $500,000;

(b) in addition, on a second or subsequent conviction, to impris-
onment for 12 months;

(c) inany case, to forfeit a sum not exceeding the equivalent of-

(1) in the case of a contravention of subsection (3)e)), 2
years’ rent calculated at the rate at which the premises
were let without the authority of the Tribunal; or

(ii) inthe case of a contravention of subsection (3)(c)(i1), the
difference, at the date of the contravention, between the
market value of the premises with vacant possession and
the market value of the premises with the former tennt
In possession.

(7) A court which sentences a landlord for an offence viider subsec-
tion (6) may, in addition to imposing a penalty under that subsection, make
an order under subsection (8) after hearing the former enant aﬁd the
landlord.

(8y If-

(a) an application for an order for possession is made by the
landlord under subsection (1) and it is subsequently made to
appear to the Tribunal that the application was successful by
reason of the misrepresentation or concealment of material
facts by the landlord; or

(b) the landlord is shown to have acted in contravention of sub-
section (3)(b) or (c),

the Tribunal or, as the case may be, the court referred to in subsection (7)
may order the landlord to pay to the former tenant such sum as it thinks fit
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by way of compensation for damage or loss sustained by that tenant as a
result of the application.

(9) A letting, assignment, transfer or parting with possession of pre-
mises or part of them shall not be void, voidable or unenforceable by reason
only of a contravention of subsection (3)(b) or (c).

(10) A landlord who has been granted an order for possession pursu-
ant to subsection (1) shall be presumed, until the contrary is shown, to have
knowledge of the making of the order, of the terms of the order, and of any
consent given by the tenant or sub-tenant in connection with the delivery of
vacant possession.

(11)  For the purpose of this section-*his father, his mother or any son
or daughter of his” (HAZH. B, RFmiZc i) includes the father,
mother, sop.or daughter of one or more landlords, holding the premises
jointly or 1z common, with the other landlord or landlords so holding
assenting .o the application for an order for possession; “landlord” (3£ 35)
includes one or more landlords, holding the premises jointly or in commeon,
wik the other landlord or landlords so holding assenting to the application
tor an order for possession.”.

# Sections 119AA and 119FB have been added by sections 14 and 19 of
the Landlord and Tenant (Consolidation) (Amendment) Ordinance 2002
(32 01 2002). Both sections have not yet commenced operation before their
repeal by section 3 of 16 of 2004.

COMMENTARY
Overview of Part IV

Part IV of the Ordinance was newly tevised and updated as a result of the
substantial amendments to the law by the Landlord and Tenant (Consolida-
ton) (Amendment) Otdinance 2004 which came into effect on 9 July 2004,

Part IV applies to any private domestc tenancies and sub-tenancies. It does
not control rentincreases nor afford security of tenure to tenants but provides
certain essential guidelines to regulate such tenancies. Accordingly, this Part
IV does not apply to non-domestic tenancies #or does it apply to certain
domestic tenancies and sub-tenancies created in writing for a fixed term of 5
years ot more which contain no provision for early termination by the landlord
and for the payment of a premium ot inerease in rent during the term.

Prior to 9 July 2004, Parts T and IT of this Ordinance used to govern pre-war
and post-war premises respectively, but both Parts have already expired as the
common law position in regard to security of tenure is restored by the
Landlord and Tenant (Consolidation) (Amendment) Ordinance 2004,
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Landlords and tenants may now freely negotiate and enter into agreement for
fresh letting or renewal of tenancies. The Landlord and Tenant (Consolida-
tion) (Amendment) Ordinance 2004 has removed the former security of
tenure regime which provided a domestic tenant with a statutory rig};t to
renew his tenancy at prevailing market rent. Following the commencement of
the Amendment Ordinance with effect from 9 July 2004, domestic tenancies
should be terminated in the following ways:

(2) Domesdc tenancies created on or after 9 July 2004

These tenancies may be terminated in accordance with the terms of the

tenancy or as agreed between the parties. In the absence of a contractual notice

requirement or mutual agreement, a fixed term tenancy will end upon expiry

of the term and a periodic tenancy may be terminated by a notice to quir at the

length of a full notce petiod in accordance with the common law.

(b) Domestic tenancies in existence before 9 July 2004
() Where the former Part IV tenancy renewal procedure bas been started
Where the concerned procedure has been started before 9 July
2004 by the service of valid notices such as Specified Form
CR101 or 103, the former tenancy renewal mechanism will
continue to apply. The tenant may eventually apply to the Lands
Tribunal to renew his tenancy for the last time. But note that the
tenant must apply to the Lands Tribunal for this new tenancy
before the termination date of the tenancy as set out in Spcci1
fied Form CR101 above.
(i) Where the farmer Part IV fenancy renewal procedure has not been started

The former procedute can no longer be used if it has not kecq
started before 9 July 2004, The concerned tenancies may oaly
be terminated by a Transitional Termination Notce (I'I'N) to
be served by the landlord on the tenant notless thai’ 12 months,
ot by the tenant on the landlord not less than @ n.onth, before
the intended termination date. .
The TTN may be served anytime on and after 9 July 2004
provided it is not earlier than the last day of the term for fixed
term tenancies, or the last day of the period current at 9 July
2004 for periodic tenancies.
Until terminated by a TTN, a tenancy will continue on its
existing rent and terms notwithstanding expiry of the original
duration of the tenancy. The TTN requirement also applies to
sub-tenancies. A ptincipal tenant who wants to terminate a
sub-tenancy which is in existence before 9 July 2004 will also
have to serve a TTN,
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A landlord who wants to serve a T'I'N to also terminate any
sub-tenancies created under the principal tenancy should serve
the TTN on his tenant in both Chinese and Linglish and post it
on 3 successive days upon the main door or entrance of the
premises affected.

A TTN will not be required if on or after 9 July 2004, the
tenancy is assigned to a new tenant, or thete is a change of the
terms of the tenancy, or thete is an agreement by the landlord
and tenant coneerning the petiod of notice of termination.

Definition of Transitional Termination Notice (TTIN) under s.6 of
Landlord and Tenant (Consolidation) (Amendment) Ordinance 2004

A Transitional Termination Notice (T'TN) is a kind of wtitten notice of
termination of tenancy. Domestic tenancies wete formeny afforded secuirity of
tenure by Part [V, This regime has been removed by the Landlord and Tenant
(Congobdation) (Amendment) Ordinance 2004 which came into effect on 9
July 2004, To enable tenancies already in existence before this date to adapt to
rhe change in the law, this Ordinance provides that such tenancies may only be
terminated by mutual agreement or by a transitional termination notice.

Circumstances that a transitional termination notice will not be re-
quired to terminate a domestic tenancy

In the following cases, a transitional termination notice will not be required to
terminate a domestic tenancy that existed before 9 July 2004: (i) the former
Part IV tenancy renewal procedure has already been started before 9 July 2004;
(ii) there is a change of term on or after 9 July 2004; (iii) the landlord and tenant
on or after 9 July 2004 agree on some other period of notice of termination; or
(iv) the tenancy is assigned to a new tenant on or after 9 July 2004,

Termination of domestic tenancy without requirement of transitional
termination notice

Any termination of a domestic tenancy does not tequite a transitional termi-
nation notice if it is created on or after 9 July 2004, or if it is under the
exceptional circumstances as mentioned above. In the absence of a contrac-
tual notice requirement or mutual agreement, the following common law
principles will generally apply: (i) a fixed term tenancy will end upon expity of
its term; and (ii) a period tenancy will be terminated by a notice to quit at the
length of a full tenancy period.
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Section 7 of Landlord and Tenant (Consolidation) (Amendment) Ordi-

nance

Subsectons (1) and (2) of Landlord and Tenant (Conselidation) (Amend-
ment) Ordinance deals with the citcumstance s in which the Land Tribunals
can make an order for possession of any premises concerned.

Circumstances for the Lands Tribunal to have power to make an order
for possession

Subsection (1) of Landlord and "Tenant (Consolidation) (Amendment) Ordi-
nance provides that the Lands Tribunal can make an order for possession if it
is satisfied that the demised premises or the relevant parts of the premises are
reasonably required by the landlord for occupation as a residence for himself,
his father, his mother or any son or daughter of his over the age of 18,

[lowever, such reason as suggested by the landlord shall be subjected to the
following: (a) the landlord reasonably requires the premises if he has a genuine
present need for them (Ma Hon v Mabtani [1981] TIKLR 570); and (b) the
landlord must show something more than a desire for the premises (Chin Kan
Sui v Iong Kong Polytechnic [1982] HKLR 75, CA). The onus is on the landlotrd
to satsfy the court by positive evidence that he was acting bona fide and that he
reasonably required possession for one of the persons mentioned in the
section; see Lusher v Hilfiard |1980] IIKIDCLR 25.

Circumstances for the Lands Tribunal to have no power to make an
order for possession

Subsection (2) of Landlord and Tenant (Consolidation) (Amendment) Ordi-
nance provides that the Lands Tribunal may have no power to make an order
for possession in the following circumstances: (i) for a tenancy, the tenant
satisfies the Lands Tribunal that it would manifestly not be just aid =guitahle
to make the order; or (if) for a sub-tenancy, the Lands Tribuna! is suisfied that
greater hardship would be caused by making the ordet than by refusing it even
taking into account of other accommodations that are available for the
principal tenant or the sub-tenant.

Definition of “when it would be manifestly not just and equitable to
make the order” under s.7(2) of Landlord and Tenant (Consolidation)
(Amendment) Ordinance

The Lands Tribunal has no pawer to make an order for possession where:

(i) in the case of a tenancy, the tenant satisfies the Lands Tribunal that, in
all the circumstances of the case, it would manifestly not be just and
equitable to make the order; or
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(ii) in the case of a sub-tenancy, the Lands Ttibunal is satisfied in all the
circumstances of the case, including whether other accommodation is
available for the principal tenant or the sub-tenant, greater hardship
would be caused by making the order than by refusing it

In Lusher v Hilliard [1980] HKIDCLR 25, a tenant must satisfy the court that
having regard to all the circumstances of the case, there were clear, cogent and
impelling reasons why the making of an order for possession would result in
injustice; see also Cox » Seanfon [2006] 1 IIKLRD 326.

Shift of onus of proof to tenant

Once alandlord has established that premises are reasonably required by him,
the onms will shift to the tenant. e shall establish that in all the citrcumstances,
it would manifestly not be just and equitable to make an order for possession
against him: The omxsis a heavy one, as the tenant has to show that it would be
thoroughly anjust to make the order (Chewng Man Hing v Chung Wai Man |1989)
2 [IKS.R 342, CA). To discharge the onus, the tenant must, on the balance of
probebilities, prove that any primary facts on which he relied for the conten-
ion that it would manifestly not be just and equitable to make an order for
possession (Chan Lan v Wong Sui Mai [1982) HKLR 1037, CA).

Interpretation and Application

115. Interpretation

(1) Inthis Part, unless the context otherwise requires-
“Commissioner” (%) means the Commissioner of Rating and Valuation;
“domestic tenancy” (FFEFHHE) means a tenancy of premises let as a

dwelling; (Replaced 53 of 1993 5.26)

“forfeiture” (3% IS & #) means forfeiture-

(a) for breach of any provision of a tenancy; or

(b) under a provision of a tenancy allowing forfeiture or determi-
nation following the destruction, or partial destruction, of or
damage to the premises; (Added 40 of 1984 5.31)

“landlord” (¥£3F) includes any person, other than the Government, who is,
from time to time, entitled to receive rent in respect of any premises and,
in relation to a particular tenant, means the person entitled to receive rent
from that tenant; (dmended 29 of 1998 5.105)

“notice to quit” (3 H} il %) means a notice to terminate a tenancy given
in accordance with the express or implied provisions of that tenancy;

“premises” (J&/JT) means the subject matter of any tenancy; (ddded 29 of
1983 5.29)
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“tenancy” (tH) means a tenancy entered into orally or in writing and
includes-
(a) anagreement for a tenancy; and
(b) a sub-tenancy; (dmended 16 of 2004 s.10)
(¢) (Repealed 16 of 2004 5.10)
“tenant” (1H%) does not include a Government lessee but includes-
(Amended 29 of 1998 5.105)
(a) a sub-tenant; and
(b) any government other than the Government of the Hong Kong
Special Administrative Region, or a public body, corporation,
partnership or firm which is the tenant of premises which is
the subject matter of a tenancy to which this Part applies;
(Amended 23 of 1998 5.2)
“Tribunal” (% #5%) means the Lands Tribunal established under the Lands
Tribunal Ordinance (Cap.17).
(2) (Repealed 53 of 1993 5.26)

(3) No notice or application under this Part shall, for the purposes of
the Land Registration Ordinance (Cap.128), be regarded as an instrument
in writing by which any parcel of ground, tenement or premises may be
affected or as creating a lis pendens. (ddded 29 of 1983 5.29)

(Amended 16 of 2004 5.10)
fef 1954 ¢. 56 5.46 UK ]

Editorial Note:

* Sections 116(3), (4) and (4A), 117(1) and (2), 118, 119, 119A, 119AAH,
119B, 119C, 119D, 119E, 119F, 119FA, 119FB#, 119G, 119H, 1191, 119],
119K, 119M, 119N, 119NA, 1190, 119P and 119Q (all in Part I/} have
been repealed by section 3 of the Landlord and Tenant (Cinsaiidation)
(Amendment) Ordinance 2004 (16 of 2004). The related savings and
transitional provisions, set out in sections 5 to 7 of 16 of 2004, are
reproduced as follows:

“5.  Savings in respect of Part IV

(1) In the case of a tenancy to which Part IV applies and which is in
existence on the day before the commencement date®, if-
(a} the landlord has before the commencement date given notice
under and in accordance with section 119 of the principal
Ordinance to terminate the tenancy; or
(b) the tenant has before the commencement date made a request
for a new tenancy under and in accordance with section 119A
of the principal Ordinance,
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then on and after the commencement date-

(c) the provisions repealed by section 3 of this Ordinance shall
continue to apply to the tenancy as if they were not repealed;
and

(d) the enactments amended by sections 10 to 16 of and the
Schedule to this Ordinance shall, if applicable, apply to the
tenancy as if they were not amended.

(2) On and after the commencement date, a tenancy to which Part IV
applies and which is in existence on the day before the commencement
date, but in respect of which no notice or request has been given or made
before the commencement date under section 119 or 119A of the principal
Ordinance, may, subject to subsections (4) and (5), only be terminated by a
transitional termination notice as provided for by section 6.

(3) Tl term “the tenancy” (7%£1 &) as used in subsection (1)(c) and
(d) does nuvinelude any new tenancy granted pursuant to Part IV on or after
the cominencement date.

{4) The requirement in subsection (2) for a transitional termination
notice in respect of a tenancy, and any such notice that has been issued in
respect of a tenancy, ceases to apply if, on or after the commencement date-

(a) the parties to the tenancy-

(i) agree to some other period for notice of termination; or

(11) alter any other term of the tenancy; or

(b) the tenancy is assigned to a new tenant.

(5) Subsection (2) is without prejudice to-

(a) section 7(1) as to the making of an order for possession;

(b) any right of forfeiture conferred on a landlord;

(c) any right of surrender or early termination conferred on a
tenant.

(6) (a) The benefits and protection afforded by this Part shall, in any
tenancy to which it applies, be available to the widow, wid-
ower, mother, father or any daughter or son over the age of 18
years of the tenant where she or he was residing with the
tenant at the time of the tenant’s death; and, for the purposes
of this Part, references to a tenant shall except in this subsec-
tion include a reference to such widow, widower, mother,
father, daughter or son.

{b) Only one person mentioned in paragraph (a) shall be entitled
to the benefits and protection of this Part at one time and, in
default of agreement by those persons, the Tribunal shall
nominate that person on such grounds as appears to it to be
just and equitable.
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(¢) The benefits and protection afforded by this Part shall not be
available to a personal representative of a deceased tenant or,
notwithstanding any will or the law of succession on intes-
tacy, any other person who is not a persen mentioned in
paragraph (a) as entitled to those benefits and that protection.

(7) Onand after the commencement date, a tenancy which would have
terminated, but for the requirement in subsection (2) for a transitional
termination notice, shall, until terminated by such a notice, but subject to
section 7, continue at the same rent and upon the same covenants, condi-
tions and other terms of the original tenancy as are appropriate to a month
to month tenancy.

(8) If, before the commencement date, a landlord has successfully
opposed the grant of a new tenancy on a ground specified in paragraph (b)
or (c) of section 119E(1) of the principal Ordinance, the provisions of
sections 119F and 119H of that Ordinance and of any condition imposed or
order made under either of those sections apply in respect of the landlord as
if those sections were not repealed on that date.

(9) If, on the commencement date, a tenant is in possession of pre-
mises in the circumstances described in section 119NA(1) of the principal
Ordinance, the provisions of section 119NA of that Ordinance apply in
respect of the tenant as if that section was not repealed on that date.

(10)  Proceedings relating to Part TV which are pending in the Tribunal
on the commencement date, and decisions of the Tribunal relating to that
Part which have not been given effect to on that date, may respectively
continue and be given cffect to on and after the commencement date
notwithstanding the repeal of certain provisions of that Part by section 5 of
this Ordinance.

(11) Proceedings relating to provisions of Part IV saved L.y this section
may be commenced in the Tribunal on or after the commercement date.

* Commencement date: 9 July 2004.

6. Transitional termination notice

(1) Forthe purpose of section 5(2), a “transitional termination notice”
(B P 4% 17 %1 7#) means a written notice of termination of a tenancy
served on or after the commencement date® in accordance with this section.

(2) A transitional termination notice must be served-
(a) by alandlord, not less than 12 months; or
(b) by atenant, not less than 1 month, before the day on which it
is to take effect.
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(3) A transitional termination notice may be served at any time on or
after the commencement date, but-

(a) inrespectofatenancy fora fixed term which was in existence
on the day before the commencement date, may not be served
earlier than the last day of the term;

(b) inrespect of a periodic tenancy which was in existence on the
day before the commencement date, may not be served earlier
than the last day of the period of the tenancy current at the
commencement date.

(4) A transitional termination notice may be served in any of the ways
specified in section 119Y(1) of the principal Ordinance and subsection (2)
of that section applies to such service.

(5) Where a transitional termination notice is served on a tenant, if-
(a) . the notice is in both Chinese and English; and
(b) the notice is posted on 3 successive days upon the main door
or entrance of the premises affected, the notice shall take
effect terminating also any sub-tenancies created out of the
tenancy to which it relates.

(6) Subject to section 5(4), a transitional termination notice duly
served in respect of a tenancy in accordance with this section takes effect
according to its terms, notwithstanding-

(a) achange of landlord that does not create a new tenancy;

(b) any express or implied provision in the tenancy regarding the
giving of notice of termination (subject to section 5(5)(c) as to
early termination); or

(¢} any other rule of law regarding the date on which a termina-
tion notice takes effect.

* Commencement date: 9 July 2004.

7.  Other transitional provisions

(1) During the continuance of a tenancy as described in section 5(7),
the Tribunal may, on the application of the landlord, make an order for
possession of the premises to which the tenancy relates, or any part of them,
notwithstanding that a transitional termination notice in respect of the
premises has not been served, or has been served but has not expired, if the
Tribunal is satisfied that the premises are, or that that part of them is,
reasonably required by the landlord for occupation as a residence for

himself, his father, his mother or any son or daughter of his over the age of
18.

(2) The Tribunal shall not make an order for possession under subsec-
tion (1) if-
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