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Held:

(1)  The plaintiff’s acceptance was too late, The plaintiff “knew that Dodds wag no
longer minded to sell the property to him as plainly and clearly as if Dodds had

told him in so many words, ‘T withdraw the offer’, before he tried to accept the
offer”. ‘

|
(2)  The defendant had validly withdrawn his offer.

B. Lapse of offer

On 1 January, Peter offers to sell his car to Bob for HK$100,000. Since Peter i
emigrating to the Bahamas, he asks Bob to reply as soon as possible. Three months ,H
later, Bob accepts the offer and sends a cheque in the sum of HK$100,000 to Peter,

Peter has already sold his car to George by that time. Does Bob have an

y legal claim
against Peter? ]

Neo. Bob has failed to accept Peter’s offer within a reasonable time, Thi
case since Peter has asked Bob to reply to him as soon as
lapsed when Bob sends the cheque.

8 is especially the
possible. Peter’s offer has already

2.033  An offer lapses if it is not accepted within the stipulated time and, where nn ‘e

is stipulated, after the lapse of a reasonable time 22 What is a reasonable time is a qucation

of fact depending on the subject matter of the contract, the means used to comm unicate the

offer and other circumstances of the case.? This is a fast-moving commercial world. A per-
son cannot take advantage of an opportunity unless he acts promptly.

C. Death of a party

(1) Tom offers to sell his car to Sue. Tom dies soon after making the offer. Sus, | |

unaware of Tom’s death, accepts Tom’s offer. Is there a valid contract which _I
Sue can enforce against Tom’s estate?
(2) Tomsends an offer to Sue’s address to sell his car to Sue or to her son, John. Sue

dies after receiving the offer, but before accepting it. John now wishes to accept
the offer. Can he do so?

22 In Ramsgate Victoria Hotel Co Ltd v Montefiore (1865-66) LR 1 Ex 109, a company allotted shares to the defend-
ant some five months after the defendant’s request for them. The court held the all

otment was not made within a
reasonable time,

23 Manchester Diocesan Council for Edwcation v Commercial & General Investments Ltd [1970] 1 WLR 241.

MAKING A CONTRACT 61

.o 1. Tom’s offer can still be accepted by Sue after his death if Sue is unaware of

i scen;m;h ’Suc’s acceptance of Tom’s offer is valid. Sue can, therefore, enforce the contract
Tom's dcatd-

ot Tom’s estate. Tom’s estate will be required to fulfil Tom’s contractual obligations.
agains

i0 2. John can accept Tom’s offer after Sue’s death. Tom does not intend that his
[Il gcenarl ]

offer should only be accepted by Sue.

D. Death Ofthetggzrf(t)"c:ree accepts the offer unaware of the offeror’s death, and the deceased’s
2.034 Wlhertfli ations can be performed by his personal representatives, a valid contract
cﬂnﬂacma-l - Ej le is based on considerations of convenience. On the other hand, an offer
e PT;D ter()i if the offeree knows of the offeror’s death. One possible explanation
wﬂﬂqt beI e thpat death amounts to an implied withdrawal of the offer. Another explanation
‘for ti:IJS]i'U Er:f)wledge of the death of the offeror amounts to the revocation of the offer. There
:.;h;:m:ions, however, where death of the offeror does not terminate the offer.

eath of the-offeree o , ]
5‘0];)5 seenario 2 above deals with the reverse situation: the offeree dies before accept-

ing #h.= « tiar, If the facts show that the offeror and the offeree intend that the offer can be
?:-;‘»;ted by the offeree’s son (or the offeree) even after the offeree’s death, the offerce’s
d:;atk.l does not terminate the offer.”®

2.036 An offer can be accepted by the offeree’s personal representative after the oﬂlferee’s
death unless the terms of the offer or the subject matter of the contract or oth;,r (]Jl-rcmﬁi
stances show that the offer is only open to acceptance by the offeree personally.” This ]VVI

be the case where the offer involves a contract of personal nature (eg contract of employ-

ment or agency).

(vi) Acceptance

Is there a contract between Ah Wai and Scarlet in the following scenarios:

F

(1) Ah Wai offers to sell her car to Scarlet for HK$100,000.. After Scarlet receives .Ah
Wai’s offer, she writes back to Ah Wai stating that she will buy the car for that pn'ce.

(2) Ah Wai writes to Scarlet offering to sell her car for HK$100,000. Mean\.vhﬂe,
Scarlet also writes to Ah Wai offering to buy her car at the same price without
any knowledge of Ah Wai’s offer. Their letters cross in mail.

24 Fong v Cilli (1968) 11 FLR 495. . .

25 Forixample,(il'a c}ontract of guarantee states that it can only be determined b'y express notice of .the guarantor ;)r }.'usntl)r
her personal representative, the death of the guarantor, even known to the creditor, will not determine the gue;[:gzeel. ; l);
express notice will have this effect. See Chitty on Contracts (n.3 above) 130. See also Bradbury v Morgan ( ) 1 Hu
& C 249, 158 ER 877; Re Silvester [1895] 1 Ch 573.

26 Carterv Hyde (1923) 33 CLR 115. Cf Reynolds v Atherton (1921) 125 LT 6‘}0._“ ‘ ) -

27 Recbuck, Wang, and Srivastava (eds), Digest of Hong Kong Contract Law (Beijing University Press, ) 180.
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In scenario 1, there is a contract since Scarlet has unconditionally accepted Ah Wai’s offr mmunication of acceptance

(vii) Co
In scenario 2, there is no contract. There are Just two independent cross-offers made by

! Consider whether a contract is made in the following scenarios.
Wai and Scarlet to each other. Since neither offer has been accepted, no contract is formeg: - Cons

A. What i an aceeptance? B o e seis ncopy o e b b ot g
2.037 An agreement comes into existence after the offeree unconditionally accepts the | men‘.t and t'he E;hfg};]tlzs‘o;{ ggfae:}.()hne\:ztzes backp ?0 Bonnie informing her that he
offer. Where the offeree introduces any variation to the terms of the offer, the acceptangg [ se'll it to him for dﬂ; ; . Hns LS e SR e
is not unconditional, and no agreement comes into existence.” In Cockett Marine DMCC, e candiatacheq ! .

‘ i I t ther friend, Isis, stating that if she

s DR vealili s e suaivtiy question of any contract between the Partigs P o ta }JSO S?crnds ahfc:l? I\:};tzjf;‘iﬂ.;erzgzrh Zha; \[:vill consider that Isis agrees to buy
as the purported acceptance included additional terms: it was not lified : ) ! does not hear from nth, 1 .

Such \zirtistion anlomlljts to a counter-offer, > e Srotan naualitiec acceptigy 4 the book. Isis reads the book. She likes the book bu_t being out of job, she does

| not want to buy it. Isis, however, keeps the book with her. Three moqths later,

B. Cross-offers i Bonnie sends an invoice for HK$2000, being the price of the book. Isis refuses

2.038 Cross-offers (as in scenario 2, above) are two identical offers made by the tyg t0.pay.
parties to each other. They are two independent offers. One is not an acceptance of the
other. A contract cannot come into existence without correspondence between offer ang
acceptance. Cross offers, therefore, do not create a contract. The underlying reason for

this rule is that there cannot be acceptance of an offer without the knowledge of it
Moreover, such a rule is practical and in line with®
certainty.*®

In scenario 1, John's acceptance of Bonnie’s offer has been communicated to Bonnie.
A coruact comes into existence between John and Bonnic.

commercial expectations of promoting

In ccenario 2, there is no communication of Isis’ acceptance of the offer to Bonnie. However,
in some cases, communication of an acceptance is not necessary where the offer can be

—

— { accepted by conduct, for example, where the offeror waives thelreq.uirement O]f1 Comfn_u:
Tinn v Hoffinan & Co N nication of acceptance and allows an acceptance by conduf:t, which is the ca.se! ere. Isis
(1873) 29 LT 271 | conduct of reading and keeping the book indicates her intention to accept Bonnie’s offer and
a contract comes into existence.
The defendant wrote to the plaintiff offering to sell him 800 tons of iron at 69s.er ton, o
Meanwhile, the plaintiff wrote to the defendant offering to buy 800 tons.ef itun at the A. Communication of acceptance
| : indi 3 1 ught to the
same price. The letters crossed in the post. The plaintiff argued that there veas a contract. 2.039 To be binding, an acceptance of the offer, as a rule, ml'lbt be actually broug .
offeror’s knowledge. There is no contract “where a person writes an acceptance on a piece
i i : ' ication for
Held: There was no contract between the parties. The offer. made by each party in of paper which he simply kf:eps, where a company resol\.fes to at;]ccpt an aSpO];ll;: Cli{;lgs ?0
ignorance of the offer made by the other party could not be construed as an accept- | shares but does not communicate the resfolunon to _the applicant, w ereﬂfl perb et
ance of the other as it would create uncertainty and inconvenience w accept an offer to sell some goods and instructs his bank to pay the offeror bu ne _
| nor the bank gives notice of this fact to'the offeror; and where a person communicates his

acceptance only to his own agent”.** There is no contract in these cases because it will be

unjust to impose a contract upon the offeror without the offeror’s knowledge of acceptance.

28 For what is a counter-offer, see para.2.027.
29 [2019] EWCH 1533,

B. Exceptions to the requirement of communication of acceptance
30 See Maple Leaf Macro Volatility Master Fund v Rouvroy [2009] 2 All ER (Comm) 287,

2.040 There are several exceptions to the requirement that acceptance must be commum};
2*21 g;fg:,gfgc.ommm (n.3 above) 109 cated to the offeror. In National Car Parks Lid v Revenue and Customs Commissioners,
i ’ ; ; > e1} : 3
33 Allianz Insurance Co Egypt v digaion Insurance Co SA [2009] 2 All ER (Comm) 745. Tn this case, negotiations far the court held that where a car park “pay and display” machine had a notice that a customer
reinsurance were conducted by e-mail; the reinsured at the request of the reinsurer forwarded the slip which omitted who paid more money than the stipulated sum, the overpaid money would not be returned.
term previously agreed between the parties and the reinsurer. Held, there was an acceptance on the terms of slip and there ! : . i icket to enter the
F n on the machine got a ticket to e
was a contract without the omitted term. Thus if a car driver by pressing the green button o g

34 Grove | said that: car park, he would be deemed to have accepted the car park’s offer by conduct and in case
a letter may be put into the post or sent out by private messenger and then the writer may repent what he has written and

may dispatch a telegram or send a special messenger on horse back, saying,

“Lhave posted or sent to you a letter making
you a certain offer, I cannot fulfil it, consider it cancelled.’

" This second message or telegram may arrive before the letter
itself, which may have been miscarried, and yet in a few days or a week, the parties having meanwhile considered there
was no contract, the letter might come to hand. Is it then to become a contract? .

- there must be an offer which the person 35 Chitty on Contracts (n.3 above) 109.
aceepting has had an opportunity of considering, and which when he accepts he

knows will form a binding contract. 36 [2019] EWCA Civ 854.

B £ == o
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(viii) By whom should an acceptance be comimunicated?
2.049  Acceptance mustbe communicated to the offeror by the offeree orhis duly authorised agen,

—_— -

Powell v Lee
(1908) 99 LT 284

The plaintiff made an application for the position of 2 school headmaster. The man-
agement of the school decided to appoint him. One of the members of the school map.
agement informed the plaintiff of this decision although he had no authority to do go.

Subsequently, the school decided to revoke the school management’s decision. The
plaintiff sued the school.

Held: This communication of acceptance by an unauthoris
No contract came into existence. The commun
his duly authorised agent.

ed person was not bind ing and
ication must be made by the offeree or by

(ix) Method of acceptance

2.050 Where the offeror indicates that acceptance of the offer must be made by a particulay
method only (eg by post, fax or e-mail), the acceptance must be made by that method. However,
the offeror must make it clear that no other method will be valid by using words like «
ance must be made onfy by the offeror’s prescribed method?”,

accept
2.051 Otherwise, the offeree is entitled to validly communicate his acceptance in an equaly,’
or more efficacious or faster method. Tn Tinn v Hoffinan & Co, the offeree was requerted to
“reply by return of post”, The court held that “t

hat does not mean exclusively a repiv oy letter
or return of post, but [one] may reply by telegram or by verbal message or by another meansng

later than a letter written by return of post”. The emphasis in Tinn v Hoffinen & Co was on the
speed of communicating the acceptance rather than on the means,

(x) When does the acceptance become effective where parties are not Jace-to-face?

2.052  These days, most contracts are made by letters, telegrams, faxes, couriers, and e-mails,
Difficult questions arise as to when acceptance is effective and complete.

A. Contracts concluded through postal means and telegram

On 1 January, Benjamin offers to sell his BMW car to Lily for HK$60,000. He states that
the offer must be accepted in writing within one week, i

y posts her acceptance on 6
January. Benjamin has sold the car to Alice before recei

ving Lily’s acceptance, !

Does a valid contract come into existence between Benjamin and Lily and, ifso, when?

There is a valid contract made between Benjamin and Lily. It comes into existence as soon as

Lily posts the letter of acceptance on 6 January 2001, which is before the deadline for accept
ance set by Benjamin.

(
)
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le ) 5
1. The P%i::p ost is the prescribed method for sending an acceptance or it is reasonable to
2053

nd an acceptance, the acceptance, according to the “postal rule?’, is deeni:ad to
e - hen the propetly stamped and addressed letter of acceptance is postfad, gnd
2 complét‘-’: “:j E[:1'\/ered to the offeror’s address, or received by him, or brought to his notice,
e . eThe offeror is bound by the acceptance even though the letter of acceptance
£ rei'id :zll hrj::f.er reaches him, or is lost. This rule, laid down in Adams v Lindsell as far back
is delayed,
:::; I)E;IS, still applies.

A

Adams v Lindsell
(1818) 1 B & Ald 681, 106 ER 250

The defendants by a letter of 2 September 1817 offered to sell certain. ggods to ‘ihz
intiffs. The letter rcached the plaintiffs on 5 September and the plaintiffs poste
plafﬂtl tance on the same day. The plaintiffs’ acceptance reached the defend-
. acgege( Ji\—‘mber but on 8 September the defendants had already sold the .geods
ﬂm)sc Qilfhu ‘aeli;e;dants, argued that there was no contract between the parties until they
:Zc:-. ver] the plaintiffs’ letter of acceptance.

neld: There was a binding contract the moment the letter recent of acceptance was
y ﬁosted by the plaintiffs on 5 September.

The postal rule laid down in Adams v Lindsell in 1818 has recently been affirmed by the the
UK Supreme Court.*?

2.054 The rationale of the postal rule is to promote certainty and expediency in commer-
cial transactions. As the judge in Adams v Lindsell explained:

if the defendants were not bound by their offer when accepted by .the plaintiffs tl]cl1
the answer was received, then the plaintiffs ought not to be bf)und till after they hai
received the notification that the defendants had received their answer and assented
to it. And so it might go on ad infinitim.

2.055 The postal rule has been extended to acceptances by telegram.*?

2.056 When is the postal rule inapplicable?

(1) On 1 January 2001, Benjamin offers to sell his BMW car to Scarlet ff)r
HK$60,000. He states that the offer must be accepted in writing. Does a valid
contract come into existence in the following scenarios?

-

41 “Posting” means that the letter is put in the contral of the post office or in a post office letter box.
42 Brownlie v Four Seasons Holdings fne [2017] UKSC 80.
43 Cowan v 0" Connor (1888) LR 20 QBD 640,
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Sammy’s promise. Performance of a service can be good consideration. There is a Contragy
between Benjamin and Sammy and Benjamin can enforce Sammy’s promise.

2.068 “Consideration” is a necessary ingredient of a contract. A person who does ng
give consideration for a contract cannot enforce it. The institution of contract has emergg(
because of commercial necessity and to facilitate trade and business dealings. Howevey

v

“there are no free lunches”. One must, therefore, pay for the benefit or promise which gpg
wishes to secure.

2.069 According to the traditional definition of consideration, it may consist of something
of value in the eyes of the law. Tt may consist of money, or something which has economig
value or is measurable in monetary terms, for example, it may consist of goods or perfor
mance of some services or suffering of some detriment (giving up of some rights). Both
parties to a contract give consideration. For instance, in a sale and purchase contract, the
buyer’s price is the buyer’s consideration and the seller’s goods are the seller’s considera-
tion.” It may however be noted that the value received by one party may be just notional, for
example, where A agrees with bank B that he will be the bank’s guarantor for a loan to be
advanced to C. Here in spite of the fact that A has no real benefit; he does not get anything
of value from the bank, the guarantee by A is enforceable.

(il) Adeguacy of consideration

Will a valid contract arise in the following situation?

Benjamin offers to sell his new business law book to Isis for HIK$50. Isis agress

to accept Benjamin’s offer. The price of the book in the University Booksber. 18
HK$500.

There is a contract between Isis and Benjamin. Isis’ promise to pay Hi"§70 is good consid-
eration for Benjamin’s book although the market value of the bocv is much higher, If Isis
has promised to pay some money or something which has value, monetary or otherwise 4

valid contract comes into existence. The court is not concerned as to whether Benjamin
should have a good bargain.

2.070 To constitute a valid contract, the consideration paid by one party need not have
equal monetary value to the consideration of the other party. Even a few chocolate wrappers
can form part of the consideration for a long-playing record or DVD,5

2.071 The rule that consideration need not be adequate implies that nominal considera-
tion, for example, HK$1,000 for buying a valuable property, or a peppercorn for a car could

53 Some contracts, although not supported by consideration, can be enforced provided they are made by deed or in a par-
ticular form, Here, we are not concerned with such contracts. The reference in this chapter is to consideration which is
necessary to form a simple contract.

54 Chitty on Contracts (n.52 above) para.4,005.

55 Chappell & Co Lid v Nestle & Co Ltd.
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d as valid consideration, although in the generality of cases, commercial trans-
actions are usually made after parties have bargained for the best price. The courts do not
enquire into the adequacy of consideration because if they do so, no contract could ev.er be
valid. Price estimation always varies from one person to another. The task of the court is not
{0 engage in arithmetical exercise: it is to bring the contract to finality and achieve certainty
in commercial transactions.*® The fact that a person pays “too much” or “too little,” however
could be evidence of fraud or mistake.””

pe regarde

Chappell & Co Ltd v Nestle Co Ltd
[1960] AC 87

The defendant advertised for sale to the public records of the tune “Rockin Shoes™ for
|5 6d and three wrappers of its milk chocolate products. The question was whether the
three wrappers were part of the consideration,

Held:

(1) The wrappers were part of the consideration.

(2 “Itis a perfectly good contract if a person accepts an offer to supply goods if
he (a) does something of value to the supplier and (b) pays money: the con-
sideration is both (a) and (b) ... And even where there was no direct benefit
from the acquisition of the wrappers there may have been an indirect benefit
by way of advertisement. It is to my mind illegitimate to argue [that] ... price
can only include money or something which can be readily converted into
an ascertainable sum of money ... to my mind, the acquiring and delivering
of the wrappers was certainly part of the consideration in these cases, and
I see no good reason for drawing a distinction between these and other cases”
(Lord Reid).

(3) “I think they [the wrappers] are part of the consideration. They are so described
in the offer. ‘They’, the wrappers, ‘will help you to get smash hit recordings.’
They are so described in the record itself—all you have to do to get such new
record is to send three wrappers from Nestle’s 6d. milk chocolate bars, together
with postal order for 1s 6d. Tliis is not conclusive but however described they
are, in my view, in law part of the consideration. It is said that when received
the wrappers are of no value to Nestle’s. This I would have thought irrelevant.
A contracting party can stipulate for what consideration he chooses. A pepper-
corn does not cease to be good consideration if it is established that the prom-
isee does not like pepper and will throw away the corn. As the whole object
of selling the record, if it was a sale, was to increase the sales of chocolate, it
seems to me wrong not to treat the stipulated evidence of such sales as part of
the consideration” (Lord Somervell).™

-

. 000

36 Thomas v Thomas (1842) 2 QB 851, 114 ER 330 (payment of £1 and keeping the house in good repair was considered
2ood consideration for a promise to allow the tenant to live in the house for one year).

31 Sec Chitty on Contracts (n.3 above) para.3.013.

S8 Cf Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548,
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2.078 These principles laid down in Pao On v Lau Yiu Long were subsequently followeg

full from the Court of Appeal’s judgment given below to explain modern trends towards the
in L&D Associates v Chan Man Chon, discussed below.

doctrine of past consideration.

L&D Associates v Chan Man Chon
[1987] 2 HKC 237

The plaintiff acted as the estate agent of a vendor for the sale of a property. In
response to an advertisement placed by the plaintiff regarding the proposed sale, the
defendant asked the plaintifT to show her the property. Following the viewing of the
property, the defendant signed a document entitled “Inspection Record”. Pursuant to
the terms in the document, the defendant agreed to pay the plaintiff an agency fee
for introducing her to the property, but the defendant refused to pay the agency fee.
The plaintiff sued the defendant. The court examined the question whether the con-
sideration provided by the plaintiff (ie introduction of the defendant to the premises)
for the defendant’s promise to pay the agency fee was “past” consideration as the
introduction had already been effected when the defendant signed the “Inspection
Record”.

Held:

(1) Since the promise to pay the agency fee was made by the defendant after view-
ing the property, the services provided by the plaintiff (ie introduction of the
defendant to the premises) was “past” consideration. The plaintiff, therefore,
could not enforce the defendant’s promise.

(2) In any event, the plaintiff could not establish that the defendant’s promise v¥

paying the agency fee would have been legally enforceable had it been prom-
ised before the plaintiff introduced the defendant to the property. Tuis was
because any agreement for payment of commission in the circumstances would
have been unenforceable for being a violation of the legal vrinciple that an
agent who had accepted an appointment from one princical =ould not accept
another appointment inconsistent with its duty to the first priucipal unless it had
informed both the parties and obtained their consent to the double employment,
The plaintiff had not obtained the vendor’s consent to a second agency with the
defendant, and, therefore, could not sue the defendant.

Chong Cheng Lin Courtney v Cathay Pacific Airways Ltd
[2011] 1 HKLRD 10

The plaintiff joined Cathay Pacific Airways (CP) as a cabin attendant in 1979. She was
employed under a contract. The contract provided, inter alia, that the employer could
require an employee to resign or retire but in that case the employer had to give the
employee one month’s notice or one month pay in lieu thereof. After the plaintiff tak-
ing up employment with the CP, it introduced a Retiree Travel Benefit (RTB) scheme
for its staff and their eligible dependants to encourage loyalty of employees. In 1993,
before the plaintiff had reached the normal retirement age, her employment was termi-
nated by the CP giving the plaintiff one month’s notice and paying a retirement grant.
The Plaintiff srought proceedings against the CP, arguing that she was also entitled
to the RTE. £ vissue was whether the RTB provisions had contractual force and if so,
whether the plaintiff gave consideration for the CP’s promise of travel benefits.

73014: The RTB provisions intended to have contractual force: they were not discre-
. onary benefits which the CP could withhold from its cabin attendants.

The law must not depart from the reality of everyday life for no good reason.
Having concluded that the relevant provisions in the 1991 Handbook were
indeed intended by the parties to have contractual force, and having observed
that throughout both Cathay and its cabin attendants had honored those pro-
visions on that footing (save where genuine disagreement appeared regarding
its scope of application, like what happened in the present case), it would
take very compelling reasons for the Court to hold that what were regarded as
contractual by the parties actually had no contractual force in law for want of
consideration.

I take the view that the necessary consideration for the variation was supplied
by the employee by not leaving @P. It should be remembered that under the
Conditions of Service, the plaintiff could have left CP at any time by giving one
month’s notice (or one month’s pay in lieu of notice). She did not do so. Plainly,
part of the reason was her overall remuneration package, which included the

. Modern approaches to past consideration

2.079 The rigour of the rule as to past consideration is being mitigated by adopting a
practical approach, sometimes at the cost of forcing the facts to fit uneasily into the slots of
offer, acceptance, and consideration.®® A recent judgment of the Court of Appeal has broken
the shackles of the past and guides us to how the presence and absence of consideration
should be determined in employment situations. The author has quoted some paragraphs in

RTB that she was enjoying from her employment. Indeed, that precisely was
the main reason for the introduction of RTB, that is to say, to encourage loyalty
of its employees and to retain the services of its cabin attendants, particularly in
light of competition from other airlines which offered similar packages.

It should be borne in mind that the present type of consideration is entirely dif-
ferent from the one that has been found to be no more than past consideration in
the cases. In a typical case of past consideration, a promisee merely performs,

62 New Zealand Shipping Co Ltd v AM Satterthwaite & Co Ltd; City Polytechnic of Hong Kong v Blue Cross (Asia-Pacific) or promises to Pﬁrf@fm; his pre-exi St]]‘lg contractual obhgahons to the promisor.

Insurance Ltd.
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onus was on the party which asserted that no legal effect was intended. In decid.
ing whether the onus had been discharged, the courts would be influenced by
the “importance of the agreement to the parties, and by the fact that one of them
acted in reliance of it”.%

(2) Here, the defendant fell far short of discharging this heavy onus. The parties
entered into an agreement which was obviously commercial in nature. Tts termsg
were in dispute at trial, but the evidence clearly showed that both sides acted on
the basis that their agreement gave rise to enforceable contractual obligations,

2.114 In case a contract is drafted by lawyers and the parties have carried forward the
arrangements envisaged by the contract without further express consideration or it involyeg
payment of a large sum of money by one of the contracting parties, the courts are likely tg
infer that the parties intended to create a legally binding contract.®

(ii) Rebutting the presumption applying to commercial agreements

2.115  The presumption that commercial agreements are intended to be binding, however,
can be rebutted where there is evidence that the parties do not intend to enforce their agree-
ment. This may happen, for example, where the agreement is made “subject to contract” or
contains an “honourable pledge clause”,

A, Agreements made “subject to contract”

2.116 It is a common practice in a sale of real estate for the vendor and purchaser to erer
into an agreement “subject to contract”. The agreement contains terms such as price, date
for giving vacant possession of the property, and the date for signing the formal agtee Tent,
but several other details remain to be agreed upon. The words “subject to contiact™ negate
contractual intention and the parties are not bound until formal contracts aze exchanged,
Despite the commercial nature of the agreement, the parties’ intention is ¢hat the agreement
should not have legal effect until the parties have time to think over tL= 1natter and decide
all the important terms governing their transaction.” There is only 4 agreement to agree,
but no contract.

B. Agreements containing honourable pledge clauses

Rose & Frank Co v JR Crompton & Brothers Ltd
[1925] AC 445

The defendant was a manufacturer of facial tissues. It entered into an agreement with
the plaintiff to grant it the right to sell its products on certain terms and conditions.

95 Chitty on Contracts (n.3 above) paras.2.146, 2.150; and see Kingswood Estate Co v Anderson [1963] 2 QB 169, 181,
96 Heis v MF Global UK Services Lid [2016] Pens LR 225,
97 Commission for the New Towns v Cooper (Great Britain) Ltd [1995] Ch 259, 295,
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One of the clauses of the agreement, described as an “honourable pledge clause”,
stated that “This arrangement is not entered into ... as a formal 0%' legal agreemelvlt,
and shall not be subject to legal jurisdiction in the law courts ... but it .is only a definite
expression and record of the purpose and intention of the three parties conc.erned to
which they each honourably pledge”. Another clause in the agreement p1:0v1ded that
the party terminating the agreement was required to give six months’ notice.

A dispute arose between the parties. The defendant terminated the agreement with?ut
giving Six months’ notice. At issue was whether the defendant was required to give
the requisite notice. This turned on the question whether the agreement between the
parties was intended to be legally binding.

Held: The presumption that parties in commercial transactions intended to create
legal relations would not apply. The “honourable pledge clause™ negatived the par-
ties” contractaal intention. The agreement was only binding in honour.*®

I =

(iii) P/ evaption relating to social and domestic agreements

917 Social and domestic agreements such as those between husband and wife, parent,
ang child and friends are presumed not to have a legal effect.

Balfour v Balfour
[1919] 2 KB 571

Mr Balfour and Mrs Balfour were a happily married couple living in amity. The hus-
band was originally posted in Sri Lanka (formerly known as Ceylon). In November
1915, Mr Balfour went to England with Mrs Balfour. Subsequently, Mr Balfour
returned to Sri Lanka but Mrs Balfour stayed back for medical treatment. Before
sailing to Sri Lanka, Mr Balfour promised to pay Mrs Balfour £30 a month until
she joined him in Sri Lanka. He made some monthly payments but then refused to
pay anymore. Mrs Balfour sued on the promise, but the Court of Appeal refused to
enforce her husband’s promise. "

Held: The agreement between Mr Balfour and Mrs Balfour was a mere domestic
arrangement: the parties did not intend that it should be attended by legal conse-
quences. Mrs Balfour, therefore, could not sue Mr Balfour when he refused to con-
tinue his payments

Agreements such as these are outside the realm of contracts altogether ... In
respect of these promises each house is a domain into which the King’s writ does
not seek to run, and to which his officers do not seek to be admitted (Lord Atkin).

—

98 See Jones v Vernon’s Pools Ltd [1938] 2 All ER 626. See also New World Development Co Ltd v Sun Hung Kai
Securities Ltd (2006) 9 HKCFAR 403,
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2.125 The freedom to contract, however, can be misused by people who can take ady,. contracts for necessaries;

tage of others’ innocence, immaturity or lack of mental capacity. The law, therefore, D " contracts which are binding on a minor unless repudiated by him; and‘
tects certain classes of people, including minors, mentally disordered, and drunk or drug (3) contracts which are unenforceable against a minor unless ratified by him.
persons. Since such persons are considered to have limited contractual capacity ang g @

rights of those who contract with them are limited., ﬁ) Contracts for necessaries

2127 Contracts for necessaries include contracts whereby goods, beneficial education or

(a) Contracts made by minors g or services are provided to a minor.

trainin
A, Contracts for goods sold and delivered

2 izg Section 4(1) of the Sale of Goods Ordinance provides, inter alia, that where neces-
. ies are sold and delivered to a minor or infant, he must pay a reasonable price. In other
:nm-ds only executed contracts for sale of necessaries are binding on minors. According

t05.4(2) of the Sale of Goods Ordinance, “necessaries” means goods suitable to the condi-
lﬁonl in life of an infant or minor and to his actual requirements at the time of the sale and

delivery.

Avi, a 16-year-old professional badminton player who is representing Hong Kong
in the World’s Junior Badminton Tournament, enters into the following contraets
with: '

(1) Mr Chan, the famous badminton coach, to receive badminton trainin g from him,

(2) Ben’s Badminton Shop to buy a badminton racket already delivered to Ayi for
hig training.

(3)  The Hong Kong Badminton Society to borrow HK$2,000 to buy uniforms to be
used during the tournament,

(4) Nike Store to purchase 20 pairs of Nike sports shoes at the total price of
HK$20,000.

2129 Accorcingly, whether the goods are necessaries or not raises two questions, the
ﬁ'rst' beiz g 2 question of law and the second being a question of fact: whether the goods are
reaz=.=d by law as necessaries and whether they are in fact required by the particular minor.

Avi does not want to perform any of the above contracts, Can he do so? 2130 The law recognises that payment for items such as fopd and dr_inks, a(l:commoda—
tion, clothing, and medical services, are payment for things without which a minor cannot
reasonably exist and are therefore treated as necessaries. But such necessaries do not include

luxuries.

Since Avi is under 18, his capacity to contract is limited. However, in scenario 1, there ;:
a contract to provide education or training to Avi. Since Avi is a professional badiiiton
player, a contract to obtain training at the hands of an expert is necessary for Avi's profes-
sional development. It is a contract for “necessaries” which is binding on A vi.

2.131 The question whether an item is necessary for the minor is determined by looking
at the minor’s background, whether he is rich or poor, and the minor’s actual requirement at
the time of sale and delivery of the items. For example, in scenario 2, above, the badminton
racket sold and delivered to Avi falls into the category of necessaries for Avi is a profes-
sional badminton player, whereas 20 pairs of Nike sports shoes in scenario 4, above are not
necessaries since Avi does not need so many pairs of shoes. In Nash v Inman,!® a tailor
failed to recover the price for 11 fancy waistcoats from a minor as the minor had already
been supplied with adequate clothes.'” The idea of limiting a minor’s capacity to buy things
is to prevent others such as businesspeople from taking advantage of a minor’s tender age
and impulsive temperament.

In scenario 2, it is necessary for Avi to purchase a badminton racket for fiis training and the
racket has already been sold and delivered to him. Such an executed ~opttact for necessaries
is binding on Avi. Avi has to pay a reasonable price for the racket. Section 4(1) of the Sale
of Goods Ordinance provides, inter alia, that where necessaries are sold and delivered toa
minor or infant, he must pay a reasonable price,

In scenario 3, the loan is taken out by Avi to buy the uniforms which are necessary for his
articipation in the badminton tournament. A loan for buying necessary items of clothing is : : . : .
P .p : . . i s . 2132 The onus is on the person dealing with a minor to prove that the particular items
also binding on a minor. Avi, therefore, must repay the loan. : . . . . :
supplied to the minor are necessaries.'” Thus, a shop which supplies goeds to a minor must
In scenario 4, Avi has entered into a contract for purchasing something which is not really
required by him. Even a professional player does not need to purchase 20 pairs of sporls
shoes at one time. In contracting to purchase 20 pairs of sports shoes, Avi is simply indulg-

ing in extravagance. Such a contract is not binding on Avi because it is not a contract for
necessaries.

106 [1908] 2 KB 1.

107 In Ryder v Wombwell (1868-69) LR 4 Ex 32, the plaintiff sued a minor with current income of £500 per year and having
the prospect of an income of £20,000 per year on attaining majority. Given that the case was decided in 1868, the minor’s
current and future income was exceptionally high. The minor had bought gifts from the plaintiff on credit for £25. The gifts
consisted of a pair of shirt sleeve studs composed of crystals adorned with diamonds and rubies, and an antique silver gilt

goblet. Notwithstanding the minor’s high income, the court held that those items were not necessaries.
108 Jbid.

2.126 Persons under 18 are minors. They only have limited contractual capacity. Confracts
with minors fall into three distinct categories with different legal consequences. These are:
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prove that the goods are really needed by the minor. However, the plaintiff may claim g,
price of the goods if the plaintiff has already executed his part of the contract (ie deliverg
the goods). Mere sale of the goods without delivery brings into existence an executory ggy,
tract which is not enforceable against the minor.'” Moreover, the plaintiff can only claimg
reasonable price, not the contract price of the goods.'"’ '

2.133  Where a minor obtains a loan and uses the loan or part of it to buy necessaries, fh
lender can recover the amount spent on buying necessaries.'

B. Contracts with minors for providing education, instruction or training

2.134 Besides providing a minor with reasonable accommodation, food, clothing, and medicy)
services, the law equally recognises the importance of the minor’s proper education. Educatioy
does not only mean formal education in a school, college, or university. It also includes prg.
fessional instructions and training. However, only a contract to provide a minor with necessary
education, instruction, or training is enforceable at law. Education, instruction, or training wil|
be necessaries only if they are appropriate to the status and position of the minor. A contract for
unnecessary education, like unnecessary goods, is not binding on a minor.'"

2.135 Whereas a contract for the supply of necessary goods is binding on the minor only
if the goods have been sold and supplied, a contract for providing education, instruction oy
training is binding on the minor whether or not the contract has been executed or remaing.
executory. It is irrelevant whether the other contracting party has not performed any partof
its obligations under the contract.!"

Roberts v Gray
[1913] 1 KB 520 .

The defendant, a minor billiard player, agreed with the plaintiff, a profcssional billiard
player, to go on a world tour and play matches. The defendant agreed ¢ vay the plaintiff
for taking him out on such tour and for leaming billiards from the d=1endant. After the
plaintiff had made all the tour arrangements, defendant refused 12 go. The plaintiff sued
the defendant, claiming his remuneration.

Held: Under the contract between the plaintiff and the defendant, the plaintiff agreed to
give training to the defendant to improve his skills as a billiard player. It was a contract
for necessaries. Contracts for necessaries applied not only to bread, cheese, and clothes,
but also to education, including any form of instruction which was suitable for the minor.
Such a contract was enforceable.

109 See generally G Treitel, The Law of Confract (12th ed 2007) para.12.008. If a minor is liable on an executory contratt
it would have to be decided whether the goods must be necessary when sold, or at the time when they ought to havé
been delivered, or perhaps even when the minor refuses to take delivery.

110 This is because the claim is not in contract, but only in quasi-contract. See also the Sale of Goods Ordinance s.4(1):

111 Marlow v Pitfeild (1719) 1 P Wmns 558, 24 ER 516.

112 Hamiliton v Bennett (1930) 94 JPN 136.

113 Proform Sports Management Ltd v Proactive Sports Management Lid [2007] Bus LR 93, [35].
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¢, Contracts for beneficial services

1,.]36 Contracts for providing education to a minor are binding because they are beneficial
o the minor- Although there is no general principle that any contract beneficial to a minor is
pinding on him, there are several situations where the courts will treat a contract to provide
heneficial services, other than education, binding on the minor such as the following:

(1) a contract between a group of under-aged musicians and a company to act as managers
and agents to manage its affairs;''* or

@2 @ contract between a minor (Charlie Chaplin’s son) and a publisher whereby the minor
agrees to tell his life story to be written by a “ghost writer” in return for royalties on
the resulting work.!*3

(ii) Contracts binding on @ minor unless repudiated

 Eric, a 17-yeac-old boy, signed a two-year lease agreement for a flat. After attaining
" |8 years o a,7¢, he wants to repudiate the agreement. Can he do so?

A: kg has attained 18, he has the right to repudiate the lease agreement.

2,137 Both the minor and the other contracting party are bound where they make a
contract (1) relating to an interest in land!!® or (2) for the acquisition of shares in a com-
pany,'"” or (3) to enter into a partnership agreement,'* or (4) relating to marriage settle-
ments.!"” So far as the minor is concerned, the contracts cease to bind if he repudiates
them on reaching the age of majority or within a reasonable time after reaching the age
of majority.

(iii) Contracts unenforceable against a minor unless ratified

2.138 Contracts other than for the acquisition of an interest in land or shares in corpora-
tions or partnerships are not enforceable against a minor unless ratified by him upon attain-
ing the age of majority.

(iv) Minor’s liability in tort

2139 A minor may fraudulently misrepresent his age to borrow money {rom another. In
such cases, the lender cannot claim his money back by suing the minor in the tort of deceit

114 Denmark Productions Lid v Boscobel Productions Lid (1967) 111 S1 715.

S Chaplinv Leslie Frewin (Publishers) Ltd [1966] Ch 71.

116 Davies v Beynon Harris (1931) 47 TLR. 424, Generally, for breach of a contract relating to an interest in land, the court
may order the guilty party to specifically perform the contract. However, the court may not make such an order against
a party dealing with a minor since it will be unfair to give such a right to the minor when the other party does not have
the same right against the minor. Such a view is in line with the basic contractual principle that one party cannot be
allowed preferential treatment over the other, On the other hand, when the minor has performed his or her side of the
agreement, the other party is bound to specifically perform its side of the agreement.

U7 Re China Steamship and Labuan Coal Co (1867—68) LR 3 Ch App 458,

18 Lovell & Christmas v Beauchamp [1894] AC 607.

U9 Edwards v Carter [1893] AC 360,
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buy one of them, this is a sale of existing but unascertained goods. When Ray gefg
particular Toyota car for Donald, the goods become ascertained.

3.037 Consider another example, where Donald owns 10 acres of land on Lantay |q
Donald enters into three separate contracts in writing with Ray:

(1) Under the first contract, Donald agrees to sell to Ray 1,000 tons of

quarry located on the land at HK$200 per ton. Ray has to remove th
the land.

gTaVel"
€ gravel fi

(2)  Under the second contract, Donald sells to Ray all the corn presently growing
five-acre tract. Tt is Donald’s duty to harvest and deliver the corn to Ray.
(3) Under the third contact, Donald permits Ray to enter his land and cut and

hﬂlﬂ ]

timber from the trees growing on the other five-acre tract,

3.038 In the above three situations, all the goods seem a part of the land until they
removed, harvested and, lastly, cut. Some operations need to be performed to make
into goods. Once this is done, for example, when the gravel is separated and weighed
the exact amount, the corn is harvested and clearly earmarked to be delivered and the
ber is cut and hauled, only then do they acquire the character of being ascertained gop
Furthermore, they need to be appropriated for the purposes of the contract with Ra
become ascertained and ready to be in a deliverable state.

4. FORMALITIES

3.039 A sale of goods contract does not require any particular formalities, as suck. 1
all contracts for the sale of goods can be made either by word of mouth®® or in writive,
may also be partly in writing and partly by word of mouth or may be implied fim the con-
duct of the parties.*!

3. TERMS OF THE CONTRACT

3.040 During the course of negotiations leading to the formation of a contract of sal
when entering into an actual contract of sale, a seller of goods may make statements to
buyer related to the goods. Such statements may only amount to a mere representation or
may actually be clearly stated and form a part of the contract, by which they will becom
the terms of the contract. Both representations and terms in a contract have legal const
quences. Breach of a representation or term can have different repercussions for the inn
cent party involved in that the innocent party may generally want to rescind the contracl,
has the right to reject the goods and to decline to pay the price, or if the price has already
been paid, the innocent party could recover it; or the innocent party may consider being

9

49 Unascertained goods need to be ascertained and then unconditionally appropriated to the contract. However, the seller

needs to notify the buyer of this fact that the goods have been clearly earmarked. See SOGO .20,

SOGO s.5.

Anson, Law of Contracts (Oxford Press, 27th ed 1998) 133-134; Cheshire, Fifoot, and Furmston, Law of Confratl
(Butterworths, 12th ed 1991) 146-155.

50
51

I
i.
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d from his obligations and sue for a breach of contract and for damages and/or
%'ets may want to continue and claim only damages or may claim damages under the
l . .
ese’ntation Ordinance and ask for an appropriate remedy therein.”?

gimilar to all other contracts, the terms of a sale of goods contract may be t?xpres.s
lied. Express terms are those that the parties expressly agree on and include in their

' ent 53 Consider the following illustration:
1] -

Siu Fung Nin Hing Kee v Gilman & Co Ltd
[1966] HKLR 258

.‘ The plaintiffs had contracted to buy 800 tons of Thai yell.ow maize from Fhe defendan;s.
| A clear written term of the contract stated that the delivery of the maize v.vould ta (;(e):
| Jlace in April 1965. When the defendants delivered the goods, they only dehvere.d 6

| Qms and failed ta Geliver 200 tons. The plaintiffs sued for damages for non-delivery.

| However, th> asfendants relied on various exemption clauses in the contract, including
]

T “eli s 2re not responsible for delay in shipment or delivery due to war, civil commo-
. .’.qn‘ strikes, floods or to any other circumstances beyond their control”; and “No guai—
! ;;rseé of shipment dates can be given, but delivery will be expedited as much as possible”.

Held: The printed clause as to no guarantee of shipment dates, if applicable, was sub-

| ordinate to the typewritten term providing for delivery in April.

WI

H. Further, the court held that onus was on the defendants, which they had failed to
“ discharge, that non-delivery was due to circumstances beyond their control and .also
the non-availability from the source contemplated by the defendants was insufficient;
they had to show that the goods could not have been procured from other sources.

=

042 Implied terms are those that, although not expressly included, were intended by the

ies to form a part of their contract. The terms may be implied by statutes, trade usage, or
-m}mms, or by the circumstances of a parficular case. Implied terms may not sometimes be
read into the contract. In Kensland Realty Ltd v Whale View Investment Ltd** the Court of

52 See Chapter 2 on Contract Law for details on what happens when there isa misrepresentation i'n a contract c'ur where ;hzrc
ig an actual breach of a warranty or term. For negligent misrepresentation and remedy of rescission, see Link Folk Ltd v
Glorious Motors Ltd (DCCJ §52/2010, [2011] HKEC 1237). ) ‘ " o
For example, China Light & Power Co Ltd v See Kong Silk Ltd [1994] 2 HKLR 334 (wherc a Cﬁsp}lte arose wi resi}. )
to a claim for charges for unmetered electricity supplied. A question arose as fo wh.at terms of the c(mtrz}ct ap;} ied,
ie, whether Blectricity company Rules, which constituted the terms of its contract with consumers, ma<‘1‘e in 19 dﬁ, 0111'
those under 1972/78 applied). In 1985, new rules came in whereby the appellants stated that these Rules suiaersc cl Iad
previously published Supply Rules of the Company”. Among other things, the Co.uri held t.h=.it the 1985 R.u ;s agp i
to charges for electricity consumed after 1985, but not before. The terms under which electricity was supplied an c<:1111-
sumed in 1983 could not be unilaterally varied by one party to the agreement in 1985. The supply was made under the
1972/1978 Rules. These Rules governed the supply at the time of the consumption, and these rules were the terms of the
agreement and the basis on which the charges had to be made.
54 (2001) 4 HKCFAR 381, [59].
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Final Appeal reiterated the test for implying a term in a written contract from the Judg

of Lord Simon in the Privy Council case of BP Refinery (Westernpoint) Pty Ltd v Sf
Hastings™ stating that:

.. for a term to be implied, the following conditions (which may overlap) must pa
satisfied: (1) it must be reasonable and equitable; (2) it must be necessary o giye
business efficacy to the contract, so that no term will be implied if the contract is
effective without it; (3) it must be so obvious that “it goes without saying”; (4) it
must be capable of clear expression; (5) it must not contradict any express term of
the contract.

3.043 In Konwall Construction & Engineering Co Ltd v Strong Progress Ltd it Was
held that no implied term could be inferred into the Sales Contract that delivery would not
be made by the defendant if it would be manifestly unreasonable for the plaintiff to require
delivery within 24 hours of the quantity of steel so specified since it would be contrary {g
the express terms agreed by the parties. Further there was also no implied term in the Saleg
Contract that P must identify the project in Hong Kong for which the steel bars were to be
used. There was no basis to suggest such a common understanding between the parties, and
the terms were vague. Further, such an implied term was not necessary to give business effi.
cacy to the Sales Contract. P might not have the particulars which would have been required

for the fulfilment of the implied term at the stage of placing an order. See the following
illustrations: '

-
Nam Sun Trading Co v Andersen, Meyer & Co Ltd

(1951) 35 HKL.R 113

The plaintiff claimed the return of two deposits paid under sales contraets fiide in
Hong Kong. It was a term of the contracts that the deposits and balance of the put-
chase money must be paid in New York in US dollars.

The contracts were subsequently frustrated due to an American emibargo. The defend-
ant, while admitting liability to return the deposits, submitted that it was a term of the
contracts that any refunds, such as the refund of the deposits in question, should be
made in the same place where the deposits were made, namely, the United States. The
defendant argued that this was implied from the term related to payment of the deposit
and the balance of purchase money in the United States.

Held: It was not possible to read such an implied term into the contract.”

55 (1977) 180 CLR 266, (1978) 52 ALIR 20, 26.

56 [2013] 3 HKLRD 503.

57 “The provision as to the payments in the United States relates exclusively to deposits and the balance of purchase money
.. the place where it would be natural to expect the refund to be made is the place where the Plaintiff has its existence
and carries on business”, 115116 (Gould I).
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-

William Artists International Lid v Chevaliar (Hong Kong) Ltd
[1996] 3 HKC 545

| The plaintiff agreed to sell a walnut conference table to the de.fendant. Delivery of the
table took place in accordance with the contract, but was rejected. by the dc.fcndgnt
who was dissatisfied with its colour. The defendant argned that it was an implied
term that the wood colour of this table was to correspond to that of the Tecno wg]nut
wood sample supplied to the defendant; or with that of the Tec.no desktop finished
in walnut which the defendant, at the plaintiff’s invitation, had inspected before the
order being placed; or of a colour that would tally with the overall colour scheme of
.the boardroom which the plaintiff knew was being refurbished.

Held: The defendant was entitled to reject the table.

Le Pichon J <tated that “... T find that it was a term of the contract between the par-
ties that the conference table to be delivered was to be of a dark, rather than a light,
shade of Liown within the range of colours exemplificd by the Tecno walnut wood
sanp'c and the desktop in walnut that was inspected. It follows that the table aFmally
Aer.vered was not in accordance with the contract entered into between the parties and
7 hold that the defendant was entitled to reject the table™ (555).

|
—

(
\) 3.044 Contractual terms are classified into conditions, warranties, or innominate terms.
)

(a) Conditions and warranties

3.045 The terms of the contract may be classified into conditions or warranties. A con-
Rz‘tian has been usually described as a term that is of such vital importance that it goes
to the root of the transaction.” The Sale of Goods Ordinance does not define conditions.
Neither does it explain how a condition is to be distinguished from a warranty. What the
ordinance does is to explain the legal effect of the breach of condition or warranty in the
following terms:

Whether a stipulation in a contract of sale is a condition, the breach of which may
give rise to a right to treat the contract as repudiated, or a warranty, the breach of
which may give rise to a claim for damages but not a right to reject the goods and treat
the contract as repudiated, depends in each case on the construction of the contract.
A stipulation may be a condition, though called a warranty in the contract.®

3.046 The effect of a breach of condition is to entitle the other party to repudiate the
contract. Thus, for example, if the breach is committed by the seller, the buyer has the right

58 See Anson (n.51 above) 170; Cheshire, Fifoot, and Furmston (n.51 above) 172-178, See also Chapter 2 on Contract Law.
59 Ibid.
60 SOGO s.11(3).
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has not got it. It is true that the seller delivered to him the de facto possession, by
the seller had not got the right to possession and consequently could not give it tg the
buyer. Therefore the buyer, during the time that he had the car in his actual pOSSe‘sgi{i@;
had no right to it, and was at all times liable to the true owner for its conversion” 7

Karflex Ltd v Poole
[1933] 2 KB 251

The plaintiff who was a hire-purchase dealer bought a car from K and hired jt 1o
the defendant on hire-purchase. The defendant defaulted on the first payment under
the hire-purchase agreement. The plaintiff then sued the defendant on the hire.

purchase agreement. It then transpired that K was never the owner of the car. Af

this point, the plaintiff paid off the true owner and proceeded with the action against
the defendant.

Held: The action failed because of the breach of the implied condition as to title, It
was further held that the defendant could repudiate the hire-purchase agreement and
recover the deposit paid to the plaintiff, even though he had not been evicted by the
true owner,

Goddard T stated that *... it seems to me that there is a condition in this contract that
the plaintiffs are the owners of the car ... where a person is letting out chattels of any

description on hire-purchase, he does thereby impliedly contract, not that he will at
some time become possessed of that property during the currency of the agrecmem,

but that he is the owner of the property at the time when he lets it out”.™

)
S

Butterworth v Kingsway Motors Lid
[1954] 1 WLR 1286

A took delivery of a car under a hire-purchase agreement. He then sold the car to
B. B, in turn, sold the car to C. C later sold the car to the defendant. The defendant
subsequently sold the car to the plaintiff. After the plaintiff had used the car for eleven
and a half months, he received a notice (from the Finance Company) under the hire-
purchase agreement claiming repossession of the car. The plaintiff immediately wrote
to the defendant claiming the return of the purchase price. Within one week of the

plaintiff’s claim, A paid off the outstanding balance of the hire-purchase price to the

finance company.

o

77 Rowland v Divall [1923] 2 KB 500, 506.
78 Karflex Ltd v Poole [1933] 2 KB 251, 263.

9

.Q
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Held: The plaintiff is entitled to recover the full purchase price of £1,275 from the
defendant.

It may be possible to foresee a situation where the seller has the power to confer a
title on the buyer, but may not have the right to sell the goods.

Niblett Ltd v Confectioners’ Materials Co Ltd
[1921] 3 KB 387

: The defendant, an American company, sold 3,000 tons of preserved milk to the plain-
tiff. When the goods arrived in England, they were detained by the customs on the

- grounds of infringement of a trademark of an English company. \

~ Held: Since ‘e English company could have obtained an injunction to prevent the
sale of the mmulk, the defendant had no right to sell them.

404 What conclusion can be drawn from the case law above?

[

L

ﬁ—,ﬂ'ﬁ’,’ All the above cases emphasise the principle contained in s.14(1)(a) of the seller’s
iﬁplied promise that he has a title to the goods which he can rightfully pass on to the buyer
in a sale of goods transaction. Where the seller did not have the power or the right, the seller
could not confer a good title on the buyer.

(b) Implied warranties as to goods being free from encumbrances and quiet
possession

3.068 Section 14(1)(b) embodies two implied warranties, namely:

(1) An implied warranty that the goods are and will remain free from encumbrances
before the property is to pass;™ and

ﬁﬁ) An implied warranty that the buyer shall have quiet possession of the goods.* There
are very few cases on the two warranties, because the law does not generally recog-
nise real encumbrances over chattels by a person not in possession, and even equity
only does so subject to the rights of the bona fide purchaser without notice.® Practical
situations where s.14(1)(b) could become relevant would be in relation to charges or
encumbrances on ships and aircraft.®?

79 Ina limited title sale, there is an implied warranty that all charges or encumbrances known to the seller have been dis-
closed to the buyer,

80 In a limited title sale, there is an implied warranty that neither the seller nor a third-party whose limited title is being
Passed on by the seller or anyone claiming through the seller or third-party will disturb the buyer’s quict possession of

~ the goods,

81 See Atiyah (n.11 above) 112.

82 See Bridge (n.1 above) 406, where Bridge states: “It is not easy to envisage encumbrances against goods. The common
law has traditionally been unreceptive to the notion of covenants running with chattels.”
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substitute goods. In this case, the buyer can claim damages against the seller. Thir
of damages will be the same, and it would be as if the goods were never delivereqg 2.991

3.207 The rules for the assessment of damages for non-delivery are laid down in g 59

(I)  Where the seller wrongfully neglects or refuses to deliver the £00ds to the fyy;
the buyer may maintain an action against the seller for damages for non del

(2) The measure of damages is the estimated loss directly and naturally resulting
the ordinary course of events, from the sellers’ breach of contract, :

(3) Where there is an available market for the goods in question, the measure of
damages is prima facie to be ascertained by the difference between the cont
price and the market price or current price of the goods at the time or timeg W
they ought to have been delivered, or, if no time was fixed for delivery, then
the time of the neglect or refusal to deliver.

3.208 Where the seller wrongfully neglects or refuses to deliver the 200ds to the by
the buyer may maintain an action against the seller for damages for repudiatory breagh ¢

non-delivery as provided by s.53(1). See the following case for illustration on assessmen
of damages:

| 3.209  In Zhaoging Kidstar Foods Lid v Utility Industrial Ltd>® the plaintiff sued
defendant for non-delivery of goods and brought an action for assessment of damages, h
plaintiff had entered into three sales contracts with the defendant for the supply of Ko
Refined White Sugar of TS Brand (“TS Sugar”) to Sanrong Port in the People’s Repy
of China (PRC). Of the three contracts, the defendant performed two. Tn so far ag the
contract, the parties agreed that the defendant should arrange for delivery of TS Znaar.
Sanrong Port in three instalments in the month of October. Accordingly, on 1¢ Neptembe
2016, the plaintiff paid US$164,044.80 to the defendant for the supply of *he fisst bate
TS Sugar scheduled to be delivered on 17 October 2016. However, on 30 Sentember 201
in wrongful and anticipatory breach of the Contract, the defendant notificd the plaintiff the
since the market price of TS Sugar had risen, it would not deliver «'S Sugar to the plaintif]
| under the Contract. The plaintiff accepted the defendant’s repudiation and urgently sourced

and ordered TS Sugar from another supplier to meet its production demands, The quoted
| price at which the Plaintiff now bought the quantity of sugar was higher than its original
contract price with the defendant. The Plaintiff also tried to bargain and settled at purchase
price of US$645 per metric ton, which was slightly lower than the quote of US$650 per met-
ric ton initially given by the new seller under the new contract. In any case, this new contract

price was higher than that of the original contract price of US$534 and thus the plaintiff’s
calculated loss was of US$74,592.

3.210  Consequently, the plaintiff sued the defendant and, by a Judgment in 2017, the
defendant was adjudged to pay the plaintiff (i) the liquidated sum of US$1 64,044.80 (being
the amount paid by the plaintiff to the defendant for goods which were not delivered);
(ii) damages to be assessed (in respect of the price difference for sourcing goods frem a

299 See Great Time Industrial (Hong Kong) Ltd v Tanhouse Ltd (DCCT 2862/2010, [2013] HKEC 1132).
300 [2018] HKFCI 2668,
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plier) amongst other costs. In this instant determination for assessment of
etitute SUP
) ’. the Court held that:

!

le of common law is, that where a party sustains a loss by reason of a brf:alc?1
rut: ct. he is, so far as money can do it, to be placed in the same situation, wit
acl, i)
| (::t to damages, as if the contract had been performed.

Furthermore, applying s.53(3) for the assessment of damages, the pnn};nple ut;f
. by the buyer and authorities relevant to the assessment of damages, the co
t.mﬂ ?3 t apart from US$164,088 and interest thereon that, damages will be assessed
I Edgtzam Ene Hong Kong dollar equivalent at the time of payment. The court.deter-
th‘fbased on the principle in British Westinghouse Electronic & Mamg;zcz‘ulp;mi }Cl;z
VUndergrouna’ Electric Railways Co of London Ltd [1912] AC 673at [689] wher

hip stated that:

The fundarental basis is thus compensation for pecuniary loss nall%ura!ly flowing
ﬁ th= breach; but this first principle is qualified by a second, which imposes on
: ejfin“iff the duty of taking all reasonable steps to mitigate the loss. cor_:sequent on
i ?Ln;ach, and debars him from claiming any part of the damage which is due to his

© seglect to take such steps.

12 Thus referring to the prima facie measure of dz.mlaagtlas upder s..53(3) of SOGCt) tél;;f
aht to be considered hand in hand with the rules of mitigation in which a b;uyer 1fnuse ;am_
i ing his acceptance of the repudiation, take reasonable steps to reduce his;d osts,t o;o e
‘ by buying substitute goods in the market,*! the court ordered the defendant to .

3213 The market price rule, which is a prima facie rule, is the same as in an acFlon by thcel
32 The measure of damages for breach of warranty is the estimated loss directly an

i Contracts—
301 SeeZhaoging Kidstar Foods v Utility Industrial Ltd [2018] HKKFCI, para.14, See also Sharma C, Chitty on Contracts
Hong Kong Specific Contracts (5th ed 2016) 14, para.20.568.

i i i easurement of damages for
- 302 Sale of Goods Ordinance s.55(2) and 55(3), which lay down the priina facie rule for m

* breach of warranty as to quality or condition. Séction 55 of the Sale of Goods Ordinance stipulates:

i hofa
r Where there is a breach of warranty by the seller, or where the buyer elects, or is compelled, to treat any breac

i [ warranty,
condition on the part of the seller as a breach of warranty, the buyer is not, by reason only of such breach of wi ity
entitled to reject the goods; but he may: o o »
sel up against the seller the breach of warranty in diminution or extinction of the price; or
maintain an action against the seller for damages for the breach of warra-nty. b seculting. i the ondinary
The measure of damages for breach of warranty is the estimated loss directly and naturally 2.

course of events, from the breach of warranty,

See also Wing Tat Haberdashery Co Ltd v Elegance Deve.fa;:v.n‘z‘enr & h:dl_rs.frfal Co Lild éCx:;:/az:f?tf; ie[iollgi]t
HKEC 230): Defective coloured dyed tapes sold by the plaintiff to .the defendant,.lhe clen ¢ fit to bi used for the
claimed for breach of warranty. It was held that the defendant was given goods which “]’EFE n; S ;e oo i aRE
purpose and were defective and accordingly ths jﬁdgde :t t'.heh ﬁ:::ﬂf:t?lﬁ:: 21:::331 ;ilfh(; e:jlemfecl-live e
t that once the buyer discovered the defect, he ’ : -
]t};shicsl ::t:l;)iffa:r to avoid further ir consequential loss which he co‘u}d have avmde;l. b?' tak;lnf12:?:::3:;3;2?:11e
Damages were calculated based on 5.55 as in the case of a breach of warranty of quality; sus v ot e
difference between the value of the goods at the time of delivery to the buyer and the Val"f“ -ey.wnt. e
had answered to the warranty. The fact that the buyer has set up the breach of war-ranty in dn"r;l::u }1]:5 o et
the price does not prevent him from maintaining an action for the sm}w breach of wa;rg.??]' ;.rKE ey
damage. See also Kudos Knitting (HK) Ltd v Zamira Fashion Ltd (DCCJ 5393/2009, [
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cardholder only makes a part payment or only pays a minimum amount, he ig req
pay interest on the balance from the date of purchase, Interest and other charges i g
Kong can be “excruciatingly painful” for the cardholder if the payment is not g

time." Fortunately, 86% of the Hong Kong credit cardholders pay their due in timg 12

The banking industry saw tremendous growth in t‘he' area of cr(?Qit cards E.lln‘.lOSt
s ago, when the banking industry successfully eliminated a critical I‘EStl’lCth‘{l,
is, the limit on the interest rate a lender can charge a borrower. Furthermore, in
: ,the US Supreme Court, in Smiley v Citibank (South Dak'om) NA 517 US 735
‘), lifted restrictions on the amount of late penalty fees a credit card company could
(c) Contractual basis s

4.014 A credit card payment system entails three independent contracts, These 4
between (1) the issuer and the cardholder, (2) the cardholder and the merchant ang ('
the merchant and the issuer. In these contracts, parties act as principals,

In Hong Kong, interest rates on credit card payments are governed by the Money
»s Ordinance (Cap.163), which permits the charging of interest up t(.) 60%. “" However,
san or Australia, this is around 15%; Hong Kong banks and ﬁn.ancmﬂ institutions charge
98% or more interest. In addition, they impose a 3% ﬁnanma.l chlarge. However, the
ge in which interest rates and financial charges are explained is d1fﬁcullt for th&.a com-
person t0 understand. Such an absence of regulations can put users into a difficult
tion, as they may not be able to escape their credit card debt or may take a more-than-
onable time te.get out of this situation.

not as agents,

4.015 The contract between the issuer and the cardholder is usually a standard tepy
tract. The common terms in such contracts are that the card is the property of the jgs
the issuer may cancel the card at any time: the issuer may vary the terms of the cong
giving reasonable notice; the issuer has no legal liability for the merchant’s refusal; ang
cardholder must not exceed the credit limit. Since the contractual terms are standard

ey seluiaLe negotintad by the cartlioliier | Theinterest rate on credit is generally calculated according to the following for-

. ATR/1U0 x ADB/365 x number of days revolved.

"22, APR refers to the annual percentage rate, while ADB is the average dail?y !:Ja.lance.

formula can be translated as taking the annual percentage rate (APR) a1.1d_ dividing by

then multiplying by the amount of the average daily balance (ADB) c.hwded by 363;
total is then taken and multiplied by the total number of days in which the gmount

jolved before the payment was made on the account.'” The issuer usually charges interest

the date of the transaction up until the time when the payment is made.

4.016 The contract between the cardholder and the merchant is similar to a typical
of goods or services contract. The merchant may discriminate between cash and a ¢
even among cards."” However, once a merchant displays a sticker indicating acceptance
a card, he is bound by such an acceptance unless the cardholder is guilty of fraud or
other illegal conduct,

4.017 The contract between the merchant and the issuer is also a standard term contra,
Under this contract, the issuer undertakes to make the payment of the sum due unia
contract between the merchant and the cardholder, The issuer, however, deducts the ag
amount of service fee between the issuer and the merchant before making the payment
merchant. The issuer may include a term in such contracts that the merchznt must not
to accept the issuer’s card in the event of an irregularity.

. Tn order to ease pressure from users, credit card companies often indicate a “min-
jmum payment” by which a credit card user may continue to use his Icard for purchases.

jenerally, the minimum payment amount is about 2-3% of the outstanding balance. Should
credit cardholder only make minimum payment, it would take between 7 and 10 years, or
longer, depending on the rate of interest, to pay off his debts."® From the car.dholdcr’s
int of view, the issuer should warn the cardholder of the consequences of making only a
um payment.”

(d) Problems relating to credit cards

4.018 Credit cards provide lucrative business, especially to banks and financial i
tions. These institutions, therefore, use aggressive marketing strategies to secure incr
numbers of clients. Banks and financial institutions in Hong Kong charge very high rates
interest. They also impose a financial charge for late payments. Defaulters or “revo

are the “sweet spot” of the banking industry.' Banks hate “deadbeat” cardholders who
the amount due on their credit card within the grace period, which does not require the pay
ment of any interest or financial charges. Y

t"".

024 In addition to interest and late fee payments, cardholders are subject to hidden
ges and costs. A merchant accepting credit cards pays 1-6% as the processing fee to the

quirer. “Merchant agreements” exist between the acquirer and the merchant, specifying
the merchant will not offer different prices for card and non-card payments. It is com-
‘mon sense for the merchant not to pay a service fee for credit cards from his own pocket.

Il Some credit card issuers charge more than 50% interest, DK Srivastava, “High Interest Rates on Credit Cards: Do
Customers Need Protection?” (1998) 7 The Canterbury Law Review 188-198. d

12 This fact was revealed in a survey conducted in 2016. In comparison, anly 57% cardholders in the United States and 56%
cardholders in Australia make payments in time, available at http :!fwww.scmp.cony‘news,’hong-kongfecommyfﬂﬁﬁ
197501 7/l1ongkongers—best-world-keepingvcredit-card-biIls~survey—shows.

13 A merchant may give a discount for cash payments. A merchant may, for example, accept VISA but not MastchiIﬁ-i:_

14 The Frontline lnterview of Ed Yangling, president of the American Bankers Association, available at http://www,pbs.0r
whgh/pages/frontline.

Mary Bells, “Who Invented Credit Cards?”, available at http://investors.about.com.

Srivastava (n.11 above) 191.

https://www.thesimpledollar.com/how-is-credit-card-interest-caleulated. ;

B The consumer council of Hong Kong has warned of the effect of minimum payment on customers and urged them to be
~ more careful, See Srivastava (n.11 above) 190. . o )

W“ The Office of the Comptroller of the Currency of the US Government has imposed such restrictions on credit card com-
panies since 2006. See http://en.wikipedia.org/wikifcredit_card.
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fully complied at the time of presentation, but the same document is complied later
the validity of the letter of credit. This is because whether or not there was a g,

presentation” was to be viewed from the perspective of the issuing bank at the time
presentation made to it and not at the time the negotiation bank effected the Payment
beneficiary.” Once the issuing bank accepts a presentation of documents under 210
credit as complying, it cannot later refuse payment on the basis that the documents »
in compliance.” Otherwise, businessmen will be in a precarious situation. In in o
trade, a seller must be certain where he stands in relation to a bank’s commitment y
letter of credit. According to UCP 600, an issuing bank has five banking days after
of presentation to decide whether the presentation is compliant or not.*® Once the is
bank determines that a presentation is complying, it must honour.” The obligation ¢ s
is so strict that even if the issuing bank makes its determination about compliance of the

sented documents before the expiry of the five days for such determination, it cannat chs
its mind and refuse payment on the basis that the time period for the determination of g
pliance is not over yet.** Courts are reluctant to stop payment under the letter of credit ¢
if they find the documents under the terms of letter of credit were available for subs

o to its office. You must be wondering how we can buy a bowl of noodles, pay witl} that

0 note and not be challenged by the shopkeeper, not to mention the fact that, if the
1 of noodles only costs HK$18, he also returns HK$2. Banknotes make our day-to-day
sy, so far as buying and selling are concerned.

promissory notes that also make commercial transactions easier are similar to cur-
notes. The maker of the promissory note makes an unconditional promise to pay a
1 sum to the holder of the note. In the commercial world, it is very common to write

] issu¢ promissory notes.

For example, a buyer (B) buys goods worth HK$1,000 from a seller (S1). However,
s not have HK$1,000 to pay at the time, so he writes on a piece of paper “I promise
ay to the seller (S1) HK$1,000” and signs it. This piece of paper is sufficient for 51 to
o HKS$1,000 from B. It is also possible for S1 to buy something worth HK$1,000 from
wer seller (S2); instead of paying him cash, S1 can hand over the piece of paper, issued
jer by B, to 52 in this case, S2 can take this paper to B and claim HK$1,000. Such
but not submitted. For example, a bill of lading from another agent was issued on ex tions hive been very common since the early days of trade and commerce. The very
or goods were available for inspection but not inspected and therefore inspection certifi sose of such a document is to facilitate business and make sure that money is paid to the
was not issued. This is because buyer or seller has alternative remedies available, so e oiznt without a problem. "

ping of payment under letter of credit is not justified. In any event, courts do not ven
opening of facts when it comes to payment under a letter of credit.*' 3 42 The law of Hong Kong recognises the validity of payment through the medium of
ssory notes. The Bills of Exchange Ordinance (Cap.19) states that: “A promissory
is an unconditional promise in writing made by one person te another signed by the
:;, engaging to pay, on demand or at a fixed or determinable future time, a sum certain

oney to, or to the order of, a specified person or to bearer”.*

4.038 Another facet of this rule is that the issuing bank or the authorising bank canng
the terms of credit, for example, making part payment from the authorised credit.®? Eyen
documents are forged and the forgery is not apparent, the issuing bank or the authoriy
bank must make the payment.** However, the issuing bank or the authorising bank n.us a
in good faith.** Meanwhile, when the issuing bank or the authorised bank knows «r
to know of the fraud, it must not make the payment or it will be liable to ¢omnensate
buyer.*

043 In essence, a promissory note contains a promise to pay a certain sum of money.
law does not set out any specific format as to how the document should be drafted.
romissory note must satisfy the following requirements:*’

it is in writing and signed by the maker;

there must be an engagement or promise to pay;

such a promise must be unconditional,

the promise must be in respect of payment of money only;
the amount payable must be certain; and

the payee must be certain.

5. PROMISSORY NOTES

4.039 Have you noticed that the FIK$20 note, printed by HSBC, “promises to pay T
Hong Kong Dollars to the bearer on demand at its office here”? This means that th
which prints the HK$20 note will pay HK$20 to anyone who hands the printed HEKS?

L}

36 China New Era International Ltd v Bank of China (Hong Kong) Ltd. 1 (#) Writing and signature

37 Swiss Singapore Overseas Enterprises Pte Ltd v China Citic Bank Corp Ltd Xiamen Branch [2010] 2 HKLRD 1125, ‘

38 UCP 600 art.14(b).

39 UCP 600 art.15(a).

40 Swiss Singapore Overseas Enterprises Pte Ltd v China Citic Bank Corp Ltd, Xiamen Branch [2014] 1 HKC 96,
Court of Appeal agreed with the decision of the Court of First Instance (Swiss Singapore Overseas Enterprises Pl
v China Citic Bank Corp Ltd [2014] 6 HKC 55) and the Court of Final Appeal rejected the leave to appeal in thi
(FAMV 50/2014, [2014] HKEC 2127).

41 Hong Kong Huihuang Industrial Co Ltd v Allahabad Bank (CACV 144/2016, [2016] HKEC 2328).

42 Rudolph Robinson Steel Co v Nissho Iwai Hong Kong Corp Lid [1998] 1 HKLRD 966.

43 Gian Singh & Co Ltd v Banque de I'Indochine [1974] 1 WLR 1234,

44 Ever Egale Co Ltd v Kincheng Banking Corp [1993] 2 HKC 157.

45 Edward Owen Engineering Ltd v Barelays Bank International Ltd [1978] QB 159.

044 Promissory notes are negotiable instruments; they are, therefore, required to be in
ling. The simple reason for this requirement is that, if they are not in writing, they cannot
be negotiated. The writing requirement also confirms that an oral promise to pay does not
constitute a promissory note.

ﬂ;’& Bills of Exchange Ordinance s.89.

47 For the sake of casy understanding, conditions are divided into different parts to emphasise each and every aspect of a
Promissory Note. This idea has been adopted from RK Bangia, Negotiable Instruments Act (Allahabad Law Agency, 3rd
ed 1990), The same idea has also been adopted to explain the conditions of a bill of exchange later in the chapter.
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4.045 The document must also be signed by the maker who promises to pay, The
of the document shows the understanding and free will of the malker of the promig
who promises to pay unconditionally and assumes related responsibilities *8

gipt is a mere acknowledgement that A has received HK$1,000 and sets out the

nent terms. Tt cannot be called a promissory note, even if it containg a promise to
Loan agreements cannot become promissory notes.

J

On the other hand, once a promissory note exists, it does not matter whether or not

contains other payment terms or states reasons for borrowing.”!

4.046 Hong Kong has enacted the Electronic Transactions Ordinance (Cap.553)
provides legal force to all computer-generated documents, whether signed map,
mechanically. In view of this law, a promissory note generated through a comp

signed digitally by the maker is valid. 1t is not necessary for the words “I promise to pay” to be written in the promissory

tself, It is sufficient for it to be inferred from the promissory note.
(b) Promise or engaging to pay F
4,047 In order to qualify as a promissory note, it is necessary for documents to

) An uncenditional promise to pay
promise to pay. This promise should be expressed. '

ontay
E The promise to pay unconditionally is the essence of a promissory note. As a result,
stipulating conditions for payment will be disqualified as a promissory note except
case. A payment may be made conditional on the occurrence or non-occurrence of
n events or o= the satisfaction of certain conditions. The validity of a promissory note
1l be negatively aftected if any of the following conditions are used:

Two examples of an express promise are stated below:

(1) “I promise to pay B or Order HK$1,000”.

(2) “Iacknowledge to be indebted to B in the sum of HK$1,000 to be paid on de
' value received”. 1) “Ipomise to pay B at my convenience”;

) “1 pwomise to pay B HK$1,000 if he supplies me with mango”;

4.048 The first is a classic example of a promissory note. In the second, the ; %5 Ipromise fo pay B HK$1,000 if he goes to Macau”; and

acknowledges the debt and then promises to pay on demand.” However, mere acks iy [ promise to pay B HK$1,000 one month after my marriage with Angela”.
edgement of debt (without a promise to pay) is not a promissory note. '
However, a promise to pay B HK$1,000,000 “provided that C leaves me enough
is considered an unconditional promise to pay, as death is certain to happen. The
thing that is uncertain is when (ie the timing of) the death will occur. Such uncertainty
ot make the payment conditional. Similarly, a promise to pay on “the first day of the
ar of the Pig” is an unconditional promise, as the first day of the Year of the Pig is certain
( come.

4.049 For example, A signs a document in the following terms:

(1) “Ihave borrowed HK$1,000 from Mr C and T am accountable to him for the va
(2) “MrC,1.0.U. (I owe you) HK$1,000”; or
(3) “Ihave received HK$1,000 from C, which has to be paid to him”.

4,050 The maker only acknowledges that he owed or borrowed i received HK§1
from C, but does not promise to pay. The acknowledgement of a.ican does not cr
promissory note. The acknowledgement of a loan can also be made by issuing a rece

A statement related to the consequence of the failure to pay the promised sum of
ey also does not malke the payment conditional. For example, a statement that “on
ault of the payment, the promissor (A) and his properties shall be liable for the prin-
(say HK$1,000,000) and all ccns;gquential damages” is an unconditional promise
4.051 Consider the following: y. ‘

Promise must be to pay money only
“This receipt is hereby executed by A for HK$1,000 received from B. This am

is to be repayable after two months. Interest at the rate of 10 per cent is
charged”.

In a promissory note, the promise to pay must refer only to money and nothing else.
§ is because the promise to deliver some goods is not a promise to pay money only but
lo something in addition to that (such as the delivery of a car). For example, someone
tes, “I promise to give you an LCD television”. This promise is not a promissory note,
se it is a promise fo give goods, not money.

48 Bills of Exchange Ordinance s.94,
49 1t should be noted that 5.89(1) requires that a valid promissory note must be payable “on demand or a fixed of!
nable future time®, In the situation where the date is fixed, the covenantor has an option to pay before that day
not obligated to do so. However, if he chooses to pay before the fixed date, the bill holder is obliged to acce]
See Golden Garden Management Ltd v Grand TG Gold Holdings Lid [2012] 1 HKLRD 934,

{ M';{Bhammed/ikbar Khan v Attar Singh [1936] 2 All ER 545,
Bills of Exchange Ordinance s.89(3).
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replaced largely by credit cards, debit cards, and bank transfers. Neverthelcss, Monee.
still use promissory notes for the collection of the money lent by them. So long a¢
tution of the money lender exists, promissory notes will continue to play a meanipgg

6. BILLS OF EXCHANGE

4.069 Bills of Exchange are important instruments that facilitate the regulation of
tional commercial transactions, especially sale-of-goods transactions, A bil] of ex
method by which the buyer pays the seller the price of the goods. In internationa] tran,
buyers and sellers are at arms length and are in two different countries. Nonetheless
is interdependent. Some need to sell goods, and others need to buy goods. The buyg;- Wwa

1)
i

meoney, and the seller wants his goods. This method of payment through a bill of exchane

secure, giving confidence to the seller and providing security to both the buyer and the
The seller gets a guarantee of payment, and the buyer gets a guarantee of receipt of the

4.070  How does a bill of exchange facilitate an international sale-of-goods trangs
One person (the seller) orders another (the buyer) to pay a certain sum of money (the
to a third person (the seller’s bank or the seller). In other words, the payment is avaj
the seller’s order. You may recall that, in a promissory note, the maker of the

pro
note promises to pay, but in a bill of exchange, there is an order to pay.

4.071 The Bills of Exchange Ordinance defines a bill of exchange as “an unconditigny
order in writing, addressed by one person to another, signed by the person giving it, req
ing the person to whom it is addressed to pay on demand or at a fixed or determinable fu.

time a sum certain in money to, or to the order of, a specified person or to bearer”.
4,072 Similarto a promissory note, a bill of exchange should also be:

(1) in writing and signed by the maker;

(2)  the order to pay must be unconditional;
(3) the order must be to pay money only;
(4)  the sum payable must be certain; and
(5) the payee should be certain,

4.073  These similarities between a promissory note and a bill of exchange create

confusion; however, a bill of exchange also has some flexibility. Where the maker of the
bill of exchange and the person who is ordered to pay are one and the same, that instrument
can be treated by the holder either as a promissory note or as a bill of exchange. Once the
holder decides one way or the other, the holder is bound by his election or decision. Thus,
if the holder treats an instrument as a bill of exchange, at a later stage, he cannot treat it as
a promissory note. The reason is that the process for the collection of money for a bill of

exchange differs from that while applying for a promissory note.”’

56 Bills of Exchange Ordinance $.3(1),

57 Ibid.,s.95 states that all the provisions of the Ordinance related to bills of exchange are also applicable to a promissory note,
except for the provisions related to presentment for acceptance, acceptance, acceptance supra protest and bills in sel.

R
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.« no fixed format for either a bill of exchange or a promissory. note.. It is,
. to read the whole instrument and then infer the maker’s intention in
; nf_:ceSS'rLUiher an instrument is a promissory note or a bill of exchange. F or exam-

elcldﬁ e Zhange the maker makes an “order” to pay. However, in practice, out
" O;efnaker Ir,lay write “please pay”. The change of the word from “order” to
- ne;f’dto:s not make that instrument invalid as a bill of exchange.*

s pa

- ilarly, if an instrument contains the words “Bill of Exchange”, that dqcs not
Sm'l arfy;(change We still need to read the whole instrument to understand its true
E there alre subtle differences between the UK and Hong Kong Law. For
M"}I"«_OV;:; United Kingdom an instrument states, “Bill of Exchange——payz.ible at
le;)],&]ig it is regarded as not being a bill of exchange because of the uncertainty as
5 y

te of maturity of the bil

1 60

In Hong Kang, however, a similar instrument with the statement “pagia;?eeit
20 days D/A cizh” has been held to be a bill of exchange.® What made the e; !

E the two vills is the inclusion of the word sight in the Hong Kopg example an “1 s
-'. n e“:ha UK example. The court in Hong Kong ignored the inclusion of the word “D/

~nd gud that there was certainty with regard to the maturity of the bill, because it was
Birn 1 S110
€ 62

= able at 120 days D/A sight”.

e

Parties to a bill of exchange
7 Tna bill of exchange, there are three parties:

ill of exchange—the Drawer;

the person who makes or draws the bi ' '

the I]:erscm on whom the bill of exchange is drawn, that is, the person who is ordered
' and

to make payment—the Drawee; an

the person in whose favour the bill of exchange has been made or the person to whom or
on whose order the sum of money stated in the bill of exchange 1s payable—the Payee.

8 The drawer is often a seller, the drawee is often a buyer and the pay}cli is aa:-l::(

t receives payment. Although the definition of a bill of exchange refers }:o three perslon,

practice this may not be the case Thewdrawer and the drawee couﬁl}d bet ehsa.;ne per ami
ilarly, the drawee and the payee could also be the same person.®* Even 1t3 e E\zbm o

the payee may also be the same person. This may happen when the drawer buys

%’E’mﬁhauge from the payee.

4.079 It is also possible that a bill of exchange could have more than one 'drawee, W?lethell"
\ﬂtley are partners or not. However, fwo drawees cannot be addressed in succession 0
i

- i i 16.
I 58 D Roebuck (ed), Law Relating to Banking in Hong Kong (Hong Kong University Press, 2nd ed 1994)
39 Here D/d means document against acceptance.
! ; i 1979] 1 Lloyd's Rep 548. .
60 K Exch Bank v Debenthams (Central Buying) Ltd | ) . J
6 NDC’;; Jacﬁ:::i’eﬂaf:;c v Gonara (HE) Ltd [1984] HKLR 152. Tt should be noted that the law in the United Kingdom an
) Hong Kong are the same.
62 John Mo (3rd ed 2003) 376.
63 Bills of Exchange Ordinance s.5.
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! IfIlll:‘lple that m a civ llS 1 i i i WI'O dOer ffom ]Jltelfer—
| . . Y t an imn unCthﬂ to restrain a wr g
5 i i [+ I the car to yOU. It ma albO gran J

i . . . t
- other’s enjoyment of his property (eg an mjm_wtmn may l:)e granted to prevent a
mﬂ;rail playing mahjong after midnight, causing nuisance to neighbours).

n fro

d society,

failure to observe norms of expected behaviour”.” In imposing liability for cert

law of tort also sets standards of behaviour. B and crime | | | N
A tort is different from a crime. When a person commits a crime, hf:‘ 1slpu;11;0t;
to prison. A victim of crime does not usually get darpages from the crl.mmg . . fO;
: tthef hand, is a civil wrong. It gives the victim the right to sue the wrongdoe

e O ’

Tort law is more concerned with compensating the victim rather than punishing
S.

2. TYPES OF TORTIOUS LIABILITY

9.003 There are three main types of tortious liability, namely, liability for inten
torts, liability for negligence (unintentional torts) and strict liability. The liability in
first two categories is based on fault. It is concerned with a person’s failure tq
a certain standard of conduct. Where a person deliberately beats you, locks youﬁ
a place, sexually harasses You, enters your land or throws something onto your I
takes away your property or damages it, such conduct is not acceptable and amounts 1
the commission of intentional torts. On the other hand, where a person carelesg]
his car and injures a pedestrian; gives careless investment advice to his client
client financial loss; or a manufacturer carelessly produces contaminated articles of

ongdoer.

4 ]
he]:e are S].luatlons W]IEIC an act COllld be both a criume ar d a tort I or E:xalllple
.
a pe 50 I.']ea.ts y()u, ﬂle W[Ongdoer can he p!osecutcd alld pllll]ShE:d I()l tl € C 1€ ()1
. f g .
u [ V]Ct]lli can also (5] € wron dOC'] n tilﬂ tort o Ji 15’
{ he su th g t b tte to C]a!]“ daIIla (531
se whel'f: de de‘leﬂdaﬂt SplaShBS palnt on the plalnlilff, he commits tlle fort Of aSSallll’.

s well as a et

t
| Tor: and contrac t | .
»  Both a breach of contract and a tort are civil wrongs. However, C()rrcractuf;llt ;ﬂ:he
‘ \ns are fixed by the parties to a contract and are generally owed bglgtnc_paltﬂzt o e
AD t, liability in to
¢ or be sued. By contrast,

r. Only a party to the contract can su : ; : )
5‘('1 on a)liy ;)re—existing relationship. Tortious duties are imposed by law and are g:seld
- its a tort is liable. Sometimes, a wrong cou
y owed to all persons. Whosoever commit ould
?;gr‘ize to both liability in tort as well as in contract. For e;_(ample, where 31z0u1 S;%Ti';
tract to employ a surgeon to operate upon you but he does his work carelessly, c thi
- f scissors in your stomach. You can sue him either for breach of contract or in

pair o

tort of negligence.?

9.004  Strict liability arises independently of any fault. A person is liable whethe
harm is caused intentionally or negligently. For instance, where a person stores a
quantity of chemicals on his premises without any Statutory authority and an explos’,,
is caused destroying the plaintiff's flat, that person may be liable under the tort o
liability *

9.005 It is beyond the scope of this chapter o examine every tort. This chipt=r discus:

the torts of negligence, occupiers’ liability, and defamation: these are tie most impo
topies for business law students.

tort of negligence.

3. NEGLIGENCE: DUTY OF CARE

(a) Remedies

3

ission of
9,011 Where a person suffers injury or damage due.to a ca;reless act or tor?fscez:eless
another, he may have a claim against that person in neghgf:n.ccla. I-iowcver,.no ?—tled cless
%icts" or ;missions causing injury or damage give rise to liability. A:i man ;E'Ldi e
I i o duty”. i
a i ds the whole world if he owes n _ :
as negligent as he pleases towar ! St e
Ci id: i iability i indeterminate amount for an in :
Cardozo said: “there is no liability in an in ' 0 "
% an indeterminate class”. The courts use control devices to limit the range of potenti

9.006 Ina tort claim, the successfil plaintiff is usually awarded damages, that is, mone
compensation. The object of awarding damages is, as far as practicable, to place the
in the same position in which he was before the tort was committed. For instance, where
person is injured in an accident because of the defendant’s negligent driving, he is enti
to an award of damages for all medical expenses incurred and loss of income as a result of
the accident, as well as damages for pain and suffering. claimants.”
9.007 Where the court is satisfied that payment of damages will not adequately cﬂmpﬁﬂ'ﬁ
sate the victim, it may order the wrangdoer to do something else to compensate the vicl
For instance, if a person has taken away your vintage sports car, the court may order him o

| i i i ion”, (2008) 67(2) CLI
5 Sec Steele “Negligence Liability for Failing to Prevent Crime: the Human Rights Dimension”, (2008) 67(2)

239-241.

e HKEC 1411).
2 Ihid, 5 L Chang Ming Fang Jacqueline v Zhang Zi Qiang (HCA 2714/2006, %EOEEKE c l(; 57) )
1 Ihid, 4., 7 Chi Chit v Bank of China (Hong Kong) Ltd (DCCJ 4041/2007, [2009] ’
However, where a thing is brought onto the land under the authority of a statute, it is necessary to prove negligence (0 g Le Lievre v Gould [1893] 1 QB 491. 1931
establish liability. 7 Uliramares Corp v Touche 174 NE 441 (1931).
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(a) The existence of a duty of care

Road, he kills a man and injures a woman, Can the deceased’
injured woman claim against the lorry driver in negligence?

Their claims are likely to succeed. A driver owes a duty to take Teas0nah]e

of other road users. A person driving in an inebriated state is not |i

such care. It therefore seems that the lorry driver has failed to disc
to drive safely,

(2)  Because of financial instability,
Securities and Futures Commis
of the market, Jack, one of the
Futures Commission in neglige
sure. Advise Jacl.

the stock market is closed by the Ho
sion. Investors loge money due to the
investors, sues the Hong Kong Securi
nce for financial losses arising from

Jack is unlikely to succeed. Although Jack’
Hong Kong Securities and Futures Commi
duty on the Commission due to policy rea
the Hong Kong Securities and Futures
duty towards Jack, A decision to close th
in the best long-term interest of Hong Kong. It will be wrong to inhib:

Commission by the threats of legal proceedings (see Richardson Greenshy
of Canada (Pacific) Lid v Keung Chak Kiy [1989] 2 HKLR 103),

s losses may be foreseeable
ssion, the court may not i
sons. Therefore, it can be said |
Commission has not breached
e stock market may have been taj

9.012  Donoghue v Stevenson is the seminal case which laid down the present law of negli-
gence in 1932, Before Donoghue v Stevenson, the law recognised onlv o 1ew “duty situations™
(eg innkeepers owed a duty of care to their guests, surgeons to their padents and attorneys fo
their clients). Donoghue v Stevenson itself creates a new duty category (ie manufacturer and
consumer). But, more importantly, Donoghue v Stevenson also lays down a general principle
for the creation of new categories of duty. The position that has been reached now is this: the
plaintiff must prove that his case falls within one of the recognised duty categories. If the
plaintiff cannot do so, his case will fail unless the court recognises a new duty.

Donoghue v Stevenson
[1932] AC 562

The plaintiff drank a bottle of ginger beer manufact
ger beer was bought by her friend from a retail sho
metal cap and was made of opaque glass. Some of t
the ice cream in a tumbler and the plaintiff dranlc it.
still left in the bottle, her friend emptied it into her

ured by the defendant. The gin-
p. The bottle was sealed with a
he ginger beer was poured over
As some of the ginger beer was
tumbler. A foreign body flowed
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. i intiff became
bottle. Tt looked like the remains of a (?ead snail. The pi‘amh;t Py—
E thih T suffered food poisoning or became sick by the sight of w ’
She eithe
or both.

inge had sold
intiff claimed damages from the manufacturer of the ginger lzleeg -‘Zh;m f; sold
- inti the retailer because she di
iler. The plaintiff could not sue ;
e ﬂl::er as the ginger beer had been bought by her friend.

The pI
it to the
ntract with the retal

Held:

. f care to the
manufacturer of the ginger beer was hablc..lt el 4 d'ut)t/hz inger beer
TIE:? te consumer to see that there was no noxious matier in g
pltima
L Tmer,

: ould cause injury to the consu . ) must not
x?fh]:chn‘i"lb that you are to love your neighbour bgcomes in }aw, yorlig i
Tf vour neighbour; and the lawyer’s question, Who is mt):) aviid -
o a restricted reply. You must take reasonable carelk o ifrs
+*aCe VES ' 0
\ .Cbn‘;?ssions which you can, reasonably foresee WO‘? 1](}hbe h:;\ze}; seems to
oo 3 . ighbour? € an

. my neig

hbour. Who, then, in law g t I ought

iom’ nerls%)1ls who are so closely and directly affected by Igfy a‘tCtdthilen i im
e—pe . : being so affected w

templation as be . 5

ably to have them in con . . uestion.
zasotr'l ng )Ifny mind to the acts or omissions which are called in q
recti

(Lord Atkin)

(1)

i hat is called the
?013 Lord' At'kilne’sors]?z:::siirrllg ﬁzgiolizuii :cgif;:zz:n Tllilzdn:iog?:ll)louwr princlipileeiils:[ sseafir;
?miﬁz?;rngr}:}i;pa duty of care can be established if the following three ele
gzﬁsﬁed:
(1) foreseeability of harm;
| g‘:)} Ef;];?;,tﬁ;?fe, and reasonableness. '

; ooy
sts of the same thing. The criterio
I i in most cases merely facets o o
9. These requirements are in : Ier SE D .
| .9f01£.' ximity does not lay down a precise, sc1ent1ﬁcl ul.t1matc ctlest, a:nable Il?
b, Pmsary degree of proximity determines what is fair, just, and reas :
- neces

90]5 ] ] j estion thhc ex]‘S'ﬂ[[(‘,eH aau y ()l care
. .
I ¢ leal 1. g Hong K()l‘lg authorlty on the qll g .
‘ i ' h dlte dﬁCiSiOD by Bokhary PJ Ofthe COI]T(Z D[ I 11131 Appeal. A summar Of the case
15 the ern Y

appears below.

10 Caparo Industries ple v Dickman [1990 2 AC 605, 628-62! ord Bridge). A sumr (o) are is ven in para.>. .
dg ) mary fCap € 18 gl 9.044
P ’ 629 (
: - Ofn rasherg Capital Asia Lid v Bank OfCOmlﬂLU ications Ltd [201 7] 5 HKLRD 854, Ng Tat Kien v Tam Che Fu
SEEHS,GHSEE apl

i 1 HKLRD 538.
[2015] UKEC 2226; Sattar KA v Goodrich Transportation (HI;}BLM’ [2019]
11 See So Kai Hau v YSK2 Engineering Co Lid [2018] HKCU 2583.
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Held:

(1) That even if the plaintiff had been provided training in th
violent behaviour of a tenant for self-defence, it still ¢
incident that resulted and the injuries,
would not have occurred,

(2)  That providing truncheon would not have helped plaintiff prevent the injuries |
as he accepted that he would not have used the same as it would have provgm '
the attackers into exerting more or greater violence, }

(3) That there had never been any incident nearl
in the [residential] estate were all very civilised. It was by and large a peacefy|
residential environment and the defendant could not reasonably have foreseen
that something like the incident in question would take place.

e techniques tq combgy
ould not mean that tp, ‘
loss and damage that the plaintiff suffereq

y like that in question. The people

(ii) Proximity

9.021 Lord Atkin’s speech in Donoghue v Stevenson stressed not only the re
foreseeability of harm but also a close and direct relationshi
alone was not sufficient. “Otherwise, there would be liahilj

one who sees another about to walk over a cliff with head i
a warning.”"”

quirement gf
p of proximity, Foreseeability

n the air, and forbears tg shout

9.022 A person may see a neighbour’s child drownin
to rescue the child will not make him liable in negligence because there is no relatingship
of proximity between that person and the child. However, there will be proximit « 1 such g
case if that person is a school teacher and the drowning child is under his comirol,

g n Victoria Harbour, but his faify, -

—

Yuen Kun Yeu v Attorney-General
[1987] HKILR 1154

The plaintiffs deposited substantial sums of money with a deposit-taking company
registered under the Deposit-Taking Companies Ordinance. The deposit-taking
company went into liquidation and as a result, the plaintiffs lost their deposits. The
Commissioner of Deposit-taking Companies had various regulatory powers over
the registration and de-registration of this deposit-taking company. The plaintiffs
brought an action against the Attorney-General representing the Commissioner. They
contended that the Commissioner was negligent since (1) he knew or ought to have
known that the affairs of the company were being conducted fraudulently, specula-
tively and to the detriment of its depositors; (2) he failed to exercise his powers under
the Ordinance so as to secure that the company complied with the obligations and
restrictions imposed o it; and (3) he should either never have registered the company

=

17 Yien Kun Yeu v Attorney-General [1987] HKLR 1154, 1171 (Lord Keith of Kinkel),

| between the Commissioner and the depositors.

ty in negligence on the part of
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[ have revoked its registration before the plaintiffs made their respect1.ve _dCP_USﬁS
m‘th it in order to save them from the effects of the company’s eventual liquidation.
wi

Held:

(1) Foreseeability of harm did not of itself and automatically lead to a duty of care.
~ There must also be proximity. ' . o
@2) The key question in this case was whether there was a relationship of proximity

3) At the time the depositors chose to deposit ‘Fheir money with the dep_osn.t—

( taking company in question, there was no I“e]atIOI‘.lShlp be.tweenl the depos1tgi-s
and the Commissioner, There was also no special relationship between the
Commissioner and the deposit-taking company. Therefore, there was no prox-
imi =en the depositors and the Commissioner.

) ;{;luctydiitfwofe?he Confmissioner was not aimed at an ind.ividual member of the
public- it was designed to protect the public in ge.ne?al agallnst unscrupulous man-
agers of deposit-taking companies. “The Commissioner did not have any powz
to control the day-to-day management of any company, anc‘l §uch a task W(i»u
require immense resources ... [It] is doubtful if any supervision cpuld be close

l enough to prevent it in time to forestall loss to de-posﬁors. In these c1rcumsltzinces,

their Lordships are unable to discern any intention on the part of the lcgls _ature

that in considering whether to register or deregister a company, t]:?e commissioner
should owe any statutory duty to potential depositors.” (Lord Keith)

(iii) Fairness, justice, and reasonableness

9023 Not only foreseeability of harm and proximity but algo the elejments oi fe:mess;
justice and reasonableness are examined by the court to determmtla tl_le exlstenf:e of a duty c)d
care. Even if foreseeability and proximity are established, 1.;hc plaintiff may still not suc;:c::te18
1f the court thinks that it is not fair, just, and reasonable to impose a duty on the defendant.

9.024 The classic Donoghue v Stevengon fumishes a good illustration of whcn_ it _woulccil
be fair, just, and reasonable to allow a plaintiff to succeed."” In _that case, the ple'untlff hz
.ﬁo remedy in contract against the manufacturer. If no remedy in tort were available, the
defendant would have gone unpunished.

White v Jones
[1995] 2 AC 207

The defendants were solicitors. They were instructed by the p'la_intiffs’ father‘, aged
78, to draw up a will giving the plaintiffs £9,000 each. The solmtors delayed in car-
rying out the father’s instruction. After a month, the father again asked the solicitors

18 See Grasberg Capital Asia Ltd v Bank of Communications Ltd [2017] 5 HKLRD 854,
19 See also Lam Pak Leung v Ip Tsz Ping [2015] 3 HKLRD 437,
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inti i set aside
I other instances can also be given where a plaintiff’s claim has blee.rll_l ———
- ds. Barristers have been held not liable in relation to their t}:vor k :rt P
e lient is subject to a higher duty to the court.
rrister’s duty to the client is subj _ : ‘e sopierly®
s, 25 8 barrist barrister from discharging this duty prop
; ts would prevent a barri : : ductin
claims by cliet S iable for anything dene or omitted in conducting
sons, solicitors are not liable for any % o Theniald
Same;igln Man Hin Fung v SKH Chan Young Secondary S.chool, -il 17 (})’:C“Hed
k. l'ured .clue to the horseplay of two other students. TI}IS horseplay Fladiat
. lI]]1 of seconds. The student claimed that he suffered injury beca;;se (})1 ey
e : iti wever, the court said that no teacher
and expense might be expected to have to be put into the Preparation jon on the part of Schml;l uthzzzfzuiﬁ every, minute of the day and that constant
Sl e g B s S ial. The oo 0 fcop = close Wa;Cl (i:lquired where a student’s situation was special. In the
igni iversi i : . as o ; -
would be a significant diversion of police manpower and attention frop, sion Elzei(t;i(tﬂ;;gasisedy constant supervision would be damaging to the feacher
SES, ) 2

! i : i ic policy.
would require to be reopened and retraversed, not with the object of by oil relationship and against public policy

Held:

(1) The police did not owe a duty of care to individyal members of the 4
apprehend a criminal. '
(2)  The police should be immune from an action of this kind. Imposition of
of care on the police could lead to their “function being carrieq on i
timentally defensive frame of mind”. “[A] great deal of police time,

tently conducted.” (Lord Keith)
(3) Ifthis action lies, every citizen will be able to require the court to investigate
performance of every policeman. If the policeman concentrates 0N one crjj
he may be accused of neglecting others. Tf the policeman does not arrest o g .
picion a suspect with previous convictions, the police force may be held | WUTY OF CARE: PURE ECONOMIC LOSS CAUSED BY
for subsequent crimes, < WUT ACT
(4)  The threat of litigation against a police force would not make a policeman moge 0$ NEGLIGENT
efficient. The necessity for defending proceedings, successfully or unsuccess. O
fully, would distract the policeman from his duties, (Lord Templeman) Q

; : is discussed in
1 thelhncept of duty of care applies to certain categorios of duty 13 dli?tle ories
32 HO‘{’(U‘ will note, however, that the authors have only focused on two categ
il now. € Ot ’

ol are of much significance to students of business law.
ich are of -

. . . s t:
During Well’s 21st birthday party, Will gives him a HK$3 m-ﬂh?nlfffxt? fif 3
épnrts car as a present. Two years later, when Well t;kes hJ;_I gl;rives A
s i it from the car. He
9.029 Hillv Chief Constable of West Yorkshire was recently followed in Rohy, drive, he suddenly sees some smoke comglzrthere are serious manufacturing
Constable of West Yorkshire 26 There, the appellant was knocked to the groand and to his garage. He 1s tom by the me@?ﬁz; 250,000 to repair it. Well approaches
when she was caught up in the arrest of 2 drug dealer. She sued the Chief Constable defects in the car, and it will cost him hel hL:n because the warranty period of
orkshire for damages for her personal injuries. The Court of Appeai held that genera ~ the car dealer but is tolrfl that he c.annot 116' fr"he T
liability could be imposed on the police for negligence during suraressi the car has already BXPlred.‘ adyise We_ : dying the defects in the car.
case, Lady Justice Hallett said that “it will not be fair Just and1essonable to impose a turer the expenses, he has incurred, in remedying
and the interests of the public at large may outweigh the interests of the individual al - ; ; here a per-
wronged® ¥’ ' Well cannot recover the cost®f repairing his car. The rule is tzaz::al injurg it
son suffers economic loss which is not consequent upon an}ép yin ks
; laim against the wrongdoer :
age to his property, he has no ¢ ; . ¢
-?)a;nmi other hand, a person can 1eCOVer pure economic loss in contract.

9.030 Hillv Chief Constable of West Yorkshire was applied in Yuen Kun Yeu v A
General, The Privy Council in that case observed that the position of the Commissi
of Deposit-taking Companies was analogous to that of the police force in Hill:
Commissioner were to be held to owe actual or potential depositors a duty of care i

ligence, there would be reason to apprehend that the prospect of claims would have |
ously inhibiting effect on the work of his department.”

r the car
However, there is no contract between Well and the manufacturer o
dealer. Therefore, Well cannot sue either of them.

26 [2014] PIQR P14, The Uk Supreme Court adopted a different approach than the Court of Appeal. It held that
tiff’s injury was caused by a positive act of the police, there was a case for the latter to answer. Lord Hughes J§
fante said that there was no general ule that the police were not under any duty of care when discharging their
of preventing and Investigating crime: Robinson v Chief Constable of West Yorkshire Police [2018] UKSC4. T
has persuasive value for Hong Kong.

27 Ibid, [39). Lau Ming Lee v Secretary for Justice [2017] 5 HKC 214 held that Hong Kong police should not be he
for negligent investigation of a crime

28 Yien Kun Yeu v Aftorney-General [1 987) HKLR 1154, 1176, See also para.9.022.

inE g & Co v Simons [2002]
Rondel v Worsely [1969] 1 AC 191. This position has been changc(.i in hnglin;lg‘[;}; i:sl;uri;]i::aofi]y p:rsuaswe e
1 i there. However, being a post- ¥
L AC 615. Now, barristers can be held liable
Hong Kong.
Ross v Caunters [1980] Ch 297.
A1 [2018] 3 HKC 246.
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iﬂg:d t;n Lam Mq B.mz v Hong Kong Aerosol Co Lid 5" di
gu at the plaintiff was contributorily negligent because he should
not hay"e

(e) No tortious liability for pure economic loss

9.065 As noted earlier. if i
> It a negligently manufactured in
- tar product causes ical injum
p : p. Tty damage to the ultimate user, the user can claim all financial loss{c)?)f/lsc:cwa'l -
® LOWIng from

6. BREACH OF DUTY

(a) An objective standard—test of reasonahle person

9.066 The existence ofa duty of care alone do ive ri
e €s not give rise to any liabiliiv. intiff ‘
Objccﬁvztlzlird;;ﬁ\/:rtsl:g ‘rlhet defendant has breached his duty by failiig e 1.1111;&311;?: Elﬂzgm
b i if];e o Sats anard, nal_nely, t}_lat of a reasonable person:® A person hr};ach::
ooy e fi 0 bo something which a reasonable persea wonld do, or has d&n !
R g sonable person WO}lld not do.* In Donogyiuev Srevenso,ﬁ the mam: ]
e rorbrea uty towards t.he plaintiff because a reasonable manufacmrf’: f gi -.‘
ave ensured that the ginger beer that was sold was fit for human conrszmiﬁ '

h ]) ai f ]:ltl Ser al treat t a beau y centre Iy Ile(’e (& I(laﬂt. She
[&] 1 I ]([CWG a adaC t dtment a b
run
Sllffé:[&d 2 /ﬂ faClal bmn m uIy Ihe defeﬂda]lt was he]d hable fOI the [)Ia]nt]ffs mluls‘ as Ehe‘

57 [2001]1 HKLRD 540,
58 See the section on “Pure omi i Irom 9.037
t Economic Losses Arisi fi i
sang Wai Hun, Tri 3 sing from a Defective Product” in Jara.
59 See” ung v Ills!ﬁh' Engmeerm & CGM.\'H‘HCT."{J?J Co Ltd and Ors [201 71 H‘K(:L‘J 195. S he d
g g & . : 95. See the discussion of

61 [2018] 3 HKC 225,

ld woman boarded a bus driven by the defendant after her son and granddaughter. The

A ot driving the bus safely, “smoothly, without abnormal and sudden movement.” A store
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gt by his failure to perform the treatment up to a reasonable standard exposed the

{0 a risk of injury which the defendant knew or ought to have known.®? A reasonable
15 a person like you and me. He is not supposed to be extra powerful, extra courageous
o having unlimited wisdom. The standard that the law imposes is not concerned with
diosyncrasies of a person. Moy Ngain Gyi v Leung Chi Kuen® furnishes an interesting
Je when a bus driver could be liable for injury to a passenger inside the bus. A 68-

ver suddenly braked to avoid a cyclist before the plaintiff was able to sit down. This
d the plaintiff to lose her balance. Her left knee and lower leg hit against the railings
g a fracture of her left tibia and other injuries. The plaintiff sued the bus driver and his
oyer. The court held the driver liable for breaching his duty of care to the plaintiff. His
oyer was held vicariously liable. The court explained that the driver was not negligent
iving off before the plaintiff was properly seated. He breached his duty to the plaintiff

r must make sure that the payment outside its store was safe for customers entering the
to purchace food and vegetables. Where the pavement is slippery and a customer slips
d falls ard 15 injured due to this, the store owner will be liable for the customer’s injury.®

Special standards are applied in the case of children and professional or skilled

Ho Ka Yin v Express Secuvity Ltd
[2011] 4 HKLRD 395

P was born with a condition called osteogenesis imperfecta (brittle bone diseasc).
P was using a wheelchair lift operated by D’s staff. She was pushing herself off a
wheelchair 1ift to ascend a set of stairs to gain entry to a shopping mall. The whole
wheelchair under the control of D’s staff toppled over. P fell and injured herself.

Held:

(1) D owed a duty of care to users of its wheelchair lift and this extended to its staff
operating the lift. They wereé}esponsible for the safe entry of the wheelchair
onto the platform and the safe egress at the end of the journey.

(2) “In determining whether there has been a breach of the duty of care by the
conduct of the staff falling below the standard of care that can reasonably be
expected of them, it seemns to me that it would be legitimate to take into account,

amongst other matters, the following:
(a) The nature of the wheelchair user’s disability insofar as it is apparent or

made known to the staff}

62 Cheung Wing Yee v Angel Kiss Ltd [2016] HKCU 111, See also So Kai Hau v YSK2 Engineering Co Ltd [2018]

HKCFI 1803.
63 [2017] 3 HKLRD 782. See also, Wong Heung Wing Wingo v Joknson Cleaning Services Co Ltd [2017] HKCU 1096.

64 Or Bik Yuk Maxway Corp Ltd [2020] 1 HKLRD 259.



