Introduction
Gary B. Born

This treatise aspires to provide a comprehensive description and analysis
of the contemporary constitutional structure, law, practice and policy of
international commercial arbitration. It also endeavors to identify
prescriptive solutions for the conceptual and practical challenges that
confront the international arbitral process. In so doing, the treatise focuses
on the law and practice of international commercial arbitration in the
world’s leading arbitral centers and on the constitutional principles and
legal frameworks established by the world’s leading international
arbitration conventions, legislation and institutional rules.

International arbitration warrants attention, if nothing else, because of its
historic, contemporary and future practical importance, particularly in
business affairs. For centuries, arbitration has been a praterred means for
resolving transnational commercial disputes, as wel' ¢s other important
categories of international disputes.! The preferencz which businesses
have demonstrated for arbitration, as a means for resolving their
international disputes, has become even mor= pronounced in the past
several decades, as international trade and-investment have burgeoned.
As international commerce has expanded. and become more complex, so
too has its primary dispute resolutton mechanism - international
arbitration.? The practical importaixc2 of international commercial
arbitration is one reason that the subject warrants study by companies,
lawyers, arbitrators, judges and legiciators.

At a more fundamental level. international commercial arbitration merits
study because it illustraiez the complexities and uncertainties of
contemporary internationa! society - legal, commercial and cultural -
while providing a highly sophisticated and effective means of dealing with
those complexities.. Beyond its immediate practical importance,
international arkitration is worthy of attention because it operates within a
framework of inuarnational legal rules and institutions which - with
remarkable and enduring success - provide a fair, neutral, expert and
efficient means of resolving difficult and contentious transnational
problems. That framework enables private and public actors from diverse
jurisdictions to cooperatively resolve deep-seated and complex
international disputes in a neutral, durable and satisfactory manner. At
their best, the analyses and mechanisms which have been developed in
the context of international commercial arbitration offer models, insights
and promise for other aspects of international affairs.

The legal rules and institutions relevant to international commercial
arbitration have evolved over time, in multiple and diverse countries and
settings. As a rule, where totalitarian regimes or tyrants have held sway,
arbitration - like other expressions of private autonomy and association -

1 The history of international arbitration is summarized below. See §1.01.

2 The popularity of international commercial arbitration as a means of dispute
resolution is discussed below. See §1.03.



has been repressed or prohibited; where societies are free, both politically
and economically, arbitration has flourished.

Despite periodic episodes of political hostility, the past half-century has
withessed the progressive development and expansion of the legal
framework for international commercial arbitration, almost always through
the collaborative efforts of public and private actors. While the latter have
supplied the driving and dominant force for the successful development
and use of international commercial arbitration, governments and courts
from leading trading nations have contributed materially, by ensuring the
recognition and enforceability of private arbitration agreements and
arbitral awards, and by affirming principles of party autonomy and judicial
non-interference in the arbitral process.

In recent decades, the resulting legal framework for international
commercial arbitration has achieved progressively greater practical
success and acceptance in all regions of the world and most political
quarters. The striking success of international arbitratiaorn. is reflected in
part in the increasing numbers of international (and doiestic) arbitrations
conducted each year, under both institutional ausoi~es and otherwise,?
the growing use of arbitration clauses in almost.ai! forms of international
contracts,* the preferences of business users for arbitration as a mode of
dispute resolution,® the widespread adoption of pro-arbitration
international arbitration conventions and natisnal arbitration statutes,® the
refinement of institutional arbitration rules to correct deficiencies in the
arbitral process,” and the use of arbitral procedures to resolve new
categories of disputes which were-ngt previously subject to arbitration
(e.g., investor-state, competition;. securities, intellectual property,
corruption, human rights and taxacion disputes).®

The success of international crbitration is also reflected by a comparison
between the treatment of complex commercial disputes in international
arbitration and in naticnal courts - where disputes over service of process,
jurisdiction, forum ce.ection and lis pendens, taking of evidence, choice of
law, state or sovereign immunity, recognition of judgments and neutrality
of litigation procedures and decision-makers are endemic, and result in
significant uncertainty and inefficiency.® Equally, the litigation procedures
used in national courts are often ill-suited for both the resolution of
international commercial disputes and the tailoring of procedures to
particular parties and disputes, while decision-makers often lack the
experience and expertise demanded by complex international business

3 See§l.03.
See §1.03.
See §1.04.
See §1.04.
See §1.04.
See §1.05.

9 The persistence and complexity of such disputes are beyond the scope of this work.
They are discussed in G. Born & P. Rutledge, International Civil Litigation in United
States Courts (5th ed. 2010); L. Collins et al. (eds.), Dicey Morris and Collins on The
Conflict of Laws (15th ed. 2011); R. Geimer, Internationales Zivilprozessrecht (5th ed.
2005).
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controversies. In all of these respects, international arbitration typically
offers a simpler, more effective and more competent means of dispute
resolution, tailored to the needs of business users and modern commercial
communities.

Drawing on these advantages, this treatise aspires to describe the law,
practice and policy of international commercial arbitration in a manner
that enables it to be of use, and guidance, in other areas of international
affairs, including international litigation. The treatise begins with an
Overview, in Chapter 1, which introduces the subject of international
commercial arbitration. This introduction includes an historical summary,
as well as an overview of the legal framework governing international
arbitration agreements and the principal elements of such agreements.
Chapter 1 also introduces the primary sources relevant to a study of
international commercial arbitration. The remainder of the treatise is
divided into three Parts.

Part | of the treatise deals with international comrercial arbitration
agreements. It describes the legal framework applicable to such
agreements, the presumptive separability or autonciny of international
arbitration agreements, the law governing .international arbitration
agreements, the substantive and formal rules ©of validity relating to such
agreements, the nonarbitrability doctrine, the' competence-competence
doctrine, the legal effects of international -arbitration agreements, the
interpretation of international arbitration agreements and the legal rules
for identifying the parties to internatienal arbitration agreements.

Part Il of the treatise deals with international arbitration proceedings and
procedures. It addresses the. legal framework applicable to such
proceedings, the selection anc challenge of international arbitrators, the
rights and duties of arbitraters, the selection of the arbitral seat, the
conduct of arbitral proceaures, disclosure or discovery, provisional
measures, consolidation. and joinder, the selection of substantive law,
confidentiality and leva’ representation.

Part 11l of the treatice deals with international arbitral awards. It addresses
the legal framework for international arbitral awards, the form and
contents of such awards, the correction and interpretation of arbitral
awards, actions to annul or vacate awards, the recognition and
enforcement of international arbitral awards and the application of
principles of res judicata, preclusion and stare decisis in international
arbitration.

The focus of the treatise, in all three Parts, is on international standards
and practices, rather than a single national legal system. Particular
attention is devoted to the leading international arbitration conventions -
the United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (the “New York Convention”),’® the European

10 See §1.04[A][1].



Convention on International Commercial Arbitration'* and the
Inter-American Convention on International Commercial Arbitration.*?

This treatise rests on the premise that these instruments, and particularly
the New York Convention, establish a constitutional framework for the
conduct of international commercial arbitrations around the world. That
framework is given effect through national arbitration legislation, with
Contracting States enjoying substantial autonomy to give effect to the
basic principles of the Convention. At the same time, the Convention also
imposes important international limits on the ability of Contracting States
to deny effect to international arbitration agreements and arbitral awards.
These limitations have not always been appreciated by courts in
Contracting States, and are not always fully addressed in commentary,
but they form a critical constitutional foundation for the contemporary
international arbitral process. Identifying and refining these limits is a
central aspiration of this treatise.

The treatise also devotes substantial attention to-leading national
arbitration legislation - including the United Natioiis. Commission on
International Trade Law (“UNCITRAL) Model Lavi on International
Commercial Arbitration®® and the arbitration stetutes in leading arbitral
centers (including the United States, Enalana, France, Switzerland,
Germany, Austria, Sweden, Singapore, Hong <ong, Japan and elsewhere).
The treatise’s focus is expressly interraticinal, focusing on how both
developed and other jurisdictions around the world give effect to the New
York Convention and to international-arbitration agreements and arbitral
awards. Every effort is made to avc'd- adopting purely national solutions,
without consideration of internationai and comparative perspectives.

The treatise’s international ana comparative focus rests on the premise
that the treatments of interrational commercial arbitration in different
national legal systems are not diverse, unrelated phenomena, but rather
form a common corpus of international arbitration law which has global
application and imgaortance. From this perspective, the analysis and
conclusions of a cowiin one jurisdiction (e.g., France, the United States,
Switzerland, Indie, or Hong Kong) regarding international arbitration
agreements, proceedings, or awards have direct and material relevance to
similar issues in other jurisdictions.

That conclusion is true both descriptively and prescriptively. In practice,
on issues ranging from the definition of arbitration, to the separability
presumption, the competence-competence doctrine, the interpretation of
arbitration agreements, choice-of-law analysis, nonarbitrability, the role of
courts in supporting the arbitral process, the principle of judicial
non-interference in the arbitral process, the immunities of arbitrators and
the recognition and enforcement of arbitral awards, decisions in individual
national courts have drawn upon and developed a common body of
international arbitration law. Guided by the constitutional principles of the
New York Convention, legislatures and courts in Contracting States around

11 See §1.04[A][2].
12 See §1.04[A][3].
13 See §1.04[B][1][a].



the world have in practice looked to and relied upon one another’s
decisions and have formulated and progressively refined legal frameworks
of national law to ensure the effective enforcement of international
arbitration agreements and awards.

More fundamentally, national courts not only have but should consider
one another’s decisions in resolving issues concerning international
arbitration. By considering the treatment of international arbitration in
other jurisdictions, and the policies which inspire that treatment, national
legislatures and courts can draw inspiration for resolving comparable
problems. Indeed, it is only by taking into account how the various aspects
of the international arbitral process are analyzed and regulated in
different jurisdictions that it is it possible for courts in any particular state
to play their optimal role in that process. This involves considerations of
uniformity - where the harmonization of national laws in different
jurisdictions can produce fairer and more efficient results - as well as the
ongoing reform of the legal frameworks for internaticnal arbitration -
where national courts and legislatures progressivelyv. develop superior
solutions to the problems that arise in the arbitral precess.

The treatise also focuses on leading instituticnal arbitration rules,
particularly those adopted by the International Chamber of Commerce,
the London Court of International Arbitration-and the American Arbitration
Association’s International Centre for Discute Resolution, as well as the
UNCITRAL Rules.* Together with the <contractual terms of parties’
individual arbitration agreements, these rules reflect the efforts of private
parties and states to devise the inost efficient, neutral, objective and
enforceable means for resolving iaternational disputes. These various
contractual mechanisms previae the essence of the international
commercial arbitral process. which is then given effect by international
arbitration conventions anc-hational arbitration legislation.

Taken together, international arbitration conventions (particularly the
New York Conventiorl), national arbitration legislation and institutional
rules provide a.compiex legal framework for the international arbitral
process. That framework requires Contracting States to effectuate the
broad constitutional mandate of the New York Convention - to recognize
and enforce arbitration agreements and arbitral awards - while affording
individual states considerable latitude in implementing these obligations.
In turn, most Contracting States have used that latitude to adopt
vigorously pro-arbitration legislative frameworks, which grant arbitral
institutions, arbitrators and parties broad autonomy to devise mechanisms
for the arbitral process and which give effect to international arbitration
agreements and arbitral awards. The resulting legal framework provides a
highly effective means for resolving difficult international commercial
disputes in a fair, efficient and durable manner.

The treatise’s analysis is intended to be clear, direct and accessible.
International arbitration law is complex, sometimes unnecessarily so. That
is unfortunate. Like most things, the arbitral process works better, and its
problems are more readily confronted and overcome, when it is clearly

14 See §1.04[C].



described and when issues are transparently presented. Every effort has
been made in the drafting of this treatise to avoid obscurity, and instead
to address matters clearly and simply so they can be understood and
debated.

Like international commercial arbitration itself, this treatise is a work in
progress. The first edition of International Commercial Arbitration,
published in 2009, was the successor to two earlier works by the same
author; this second edition of the treatise builds upon and extensively
revises these earlier works. In doing so, this edition of the treatise draws
on the extensive body of judicial authority, legislative and institutional
developments and commentary that have been become available since
20009.

This edition inevitably contains errors, omissions and confusions, which
will require correction, clarification and further development in future
editions, to keep pace with the ongoing developments in the field.
Corrections, comments and questions are encourag2d, by email to
gary.born@kluwerlaw.com.
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_ ﬂ-]APTER 2:

LEGAL FRAMEWORK FOR INTERNATIONAL
\RBITRATION AGREEMENTS'

The validity, effects and interpretation of international arbitration agreements
Joend in substantial part on a legal framework of international arbitration

yentions and national arbitration legislation. These instruments eliminate historic
obstacles to the enforceability of arbitration agreements and provide a decisively “pro-
mﬁmﬁgn" enforcement regime for such agreements. This Chapter examines that
vooa] framework, focusing particularly on the jurisdictional requirements which must

sesatisﬁed in order for this regime to apply.

First, the Chapter introduces the presumptive validity of international commercial
rbitration agreéements under contemporary international arbitration conventions
(Pm-ﬁcldali}‘ the New York Convention) and national legislation. Second, the Chapter
addresses. the definition of an “arbitration agreement,” again under both
inrernaconal and national instruments. Third, the Chapter examines a series of
a'didonal jurisdictional requirements applicable to arbitration agreements under
jeading international arbitration conventions and national legislation, including
requirements that such agreements concern a “commercial,” “international” and
sdefined legal” relationship, and that they apply to the resolution of “disputes.”
Finally, the Chapter addresses the role of the arbitral seat’s location in determining
the legal framework applicable to an international arbitration agreement.

§201 INTRODUCTION

It is sometimes said that “arbitration is a creature that owes its existence to the will of
the parties alone.”? That is correct, but only partially correct. Although the parties’
consent is essential for an agreement to arbitrate, the ultimate efficacy of an
international arbitration agreement depends in large part upon its validity and
enforceability in national courts, applying rules of national and international law.®
Only if national courts are prepared to recognize and enforce an agreement to
arbitrate, under applicable national and international law, can the parties’ will be
effective.

After a dispute arises, parties sometimes reconsider their prior commitments to a
neutral, speedy and competent dispute resolution pmcessi — often in favor of more
parochial, less efficient, or less experienced decision-makers. That reappraisal
frequently results in claims that the parties’ arbitration agreement never existed, is
invalid on various formal or substantive grounds, has been repudiated, waived, or

For commentary, see §1.04.

Dell Computer Corp. v. Union des consommateurs, 2007 SCC 34, 151 (Canadian 5.Ct.).
See §1.02[B][3].

See §1.02(B].
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§2.01[A]

otherwise terminated, or does not apply to the parties’ dispute. The

effective resolution of such jurisdictional objections is of fundamental
the international arbitral process.

Spﬂedy ih
imponancga

[A] PRESUMPTIVE VALIDITY OF INTERNATIONAL ARBITRATION

AGREEMENTS

As discussed above, both developed states and the international business Commyp;,
have taken a series of related steps over the past century to ensure the enforceah
of international arbitration agreements and the efficacy of the international arbigl
process.” In partcular, they have developed increasingly “pro-arbitration” Nationa
and international legal regimes that recognize the presumptive validity gpd
enforceability of international arbitration agreements and that provide effe

enforcement mechanisms for such agreements. These legal regimes have contriby

significantly over past decades to enhancing the efficacy of the international arbjgr
process.”

[1] Presumptive Validity of International Arbitration Agreements

Under International Arbitration Conventions

Essential to the enforcement
contemporary international
regard are the New
American Convention

of international arbitration agreements
arbitration conventions, Particularly significant in i
York Convention, the European Convention and the Inge

[a]

New York Convention

As discussed above, one of the basic purposes of the New
ultimately drafted, was to facilitate the enforcement of internation! arbitration
agreements,” This was one of the Convention's fundamentil objectives -
notwithstanding the fact that the Convention was originally conceived ‘and drafted g

deal only with the recognition and enforcement of foreign arbicral awards; that fo
continues to be reflected in the Convention'’s title, whic

of arbitral awards.® In fact, as discussed elsewhere,
negotiations that the Convention was extended
arbitration agreements, as well as awards,”

York Conyéniion,

h is liffvied to the recognition
it was only in the final phases of
to provide for the recognition of

See §1.04.
See §1.04[A]; §1.04[B][1]: §5.01; §8.01. See
Domestic Arbitration in Switzerland 120 (2d ed. 2

Litigation in United States Courts 1161-62 (5th ed. 2011); J- Carter & J. Fellas, International
Commercial Arbitration in New

York 1-34 (201 0); E. Gaillard & J. Savage (eds.), Fouchard Gaillard
Goldman on International Commercial Arbitration 1114 (1999).
See §1.04[A][1].

As noted above, the Convention’s title is the
and Enforcement of Forejgn Arbitral Awards,” wi
SL.O4[A][1], p. 99

See §1.04[A][1]. p. 101

h

also B. Berger & F. Kellerhals, International and
010); G. Born & P. Rutledge, International Cidl

“United Nations Convention on the Recognition
th no reference to arbitration agreements. See
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+. Convention's objectives with regard to arbitration agreements ar:fe ewpdz:;t:: :1;
i trument’s negotiating history. That history documeni-s the d ters e

itration agreements more readily enforceable, including more readily
" artt::;ralhan under the 1923 Geneva Protocol, in accordance with uniform
enforced

(e ins

10
i : s.
2t rional standard
.mgrna

-onal court decisions uniformly cite these objectives of the Convention."' As one

j!:;-l:na] court concluded: )

& “[The goal of the Convention was] to encourage the re-_:og:lliz:. U_::rsz
enforcement of commercial arbitration agreements Il‘;) _mtimaart;o;lbsewec[ e
and to unify the standards by which agreements to arbitrate

o uld
arbitral awards are enforced in the signatory countries.

i renti i ic
nsistent with these objectives, Article II(1) of the Con_wnfmn establlshes-a bas
1.G|:)1mi f formal and substantive validity for international arbitration agreements:
e O ]

. . . hich
“Each Contracting State shall recognize an agreement in wm-mg under 1-.21 ’
the parties undertake to submit to arbitration all or any differences \'\1 ic 1
have aris€is or which may arise between them in respect of a defined CE;]

~\ £ - - e
relatioiship, whether contractual or not, concerning a subject matter capa

s e w18

of setilement by arbitration.

{ Lrati eI f 1958 6-10, 135 (1981); Summary
= Berg, The New York Arbitration Convention o ( .
M—j }?ed;::'en::'g?.?ﬁnf Meeting of the United Nations Conference on International G;:ﬂmc;)rf;:’
e 48 ; i i i i L ideration of the
i I.N 5 discussing Article 1I); Consi
Arbi U.N. Doc. E/CONF.26/5R.23 (1958) ( ! ‘ . , ! -
Mﬂaf;‘:; on the Recognition and Enforcement of Foreign Arb_ﬂm{ Awards, U j] .TF E:.E:,.
m{.i‘.(};;l;‘ 26,/L.59, Agenda Item 4, 12 (1958) (working group draft of Article !IJ; Sa;_cler;,‘l‘ Rm:‘ .
.F;Z!'S'_Rf‘l;f;t' c;f the Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
b 277-79 (1979). . § ! .
ﬁht'] Lasl:.;jlﬁiq;;,;m;ﬂf'f .)E.fd v. RAE Sps., Inc., 623 F.3d 832, 841 (9th Cir. 2010) (*[T]he h?; ‘1;0:1}
i ) y . % u x B .
Conven : : ility of i al arbitration agreements.”); fn
] i ; d to promote the enforceability of internationa :
.Im: G:JDD?:ZS :22§za EJ«!-JAJ;G:TG y Seguro, 293 F.3d 392, 399 (7th Cir. 2002) ("The pm'p(_ms_e of L:;
. v. Claja | 3 : i ‘ .
New York F.rfm'enlion, and similarly the Panama Convention, is t.o encourage the recagnm{i);; e
enforcement of commercial arbitration agreements in international contrc:llscls and ftoc:; i;] =
- i ed : ‘bitral awards are enfor
: ¢ whi ments to arbitrate are observed and ar . : in
mﬁgméfrds ct;il:l::sh' "zf;fc:'gmfm of 20 January 1987, Société Bomar O;J' NVv .I'E‘HI.I“.f‘prﬂ’ n.j:‘.uﬂfﬂf:;
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Mmem? $ 30 September 2010, 2011 NJW-RR 569, 570 (German Bundesgerlcht's ;}ﬂ
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Scherk v. Alberto-Culver Co., 417 U.S. 506, o .
Nﬂ:];m-k Convention, Art. I1(1). The formal requirements that Ihe_ Lonvens_orn\gui;;;:;s wit
Tegard to arbitration agreements are elaborated in Art. I1(2) of the Convention. See §5.02(: L
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That rule is elaborated, and provided an enforcement mechanism, in Article [
the Convention, which requires the courts of Contracting States to refer pa
international arbitration agreements to arbitration
[arbitration] agreement is null and void,
performed.™*

':;
Ttieg.
unless they find “that the g
inoperative or incapable of by
Unless one of those enumerated grounds for non—recog-njﬁ
present, Articles II(1) and 1I(3) mandatorily require recognition of the arbip
agreement and reference of the parties to arbitration.'?

As discussed in greater detail elsewhere, Article
validity and specific enforcement mechanism play a central role in the contempopgy
international arbitral process.'® They mandate a “pro-arbitration” legal regime iy 5
Contracting States which ensures the validity and enforceability of the materia] term
of those international arbitration agreements which are subject to the Conventf
notwithstanding national arbitration legislation that sometimes PErpetuates or reyiye
intermittent historical mistrust of the arbitral process.'” As an carly commentaior g
the Convention observed, this “exuaordinary provision” establishes a mandaty
international obligation, with multiple facets, on Contracting States.'®

II’s rules of formal and substangy

As also discussed in greater detail below, Article II

of the Convention provides the
basis for several fundamemally important rules of international law. First, Article _'
allocates the burden of Proo:

f of the imfalidity of an international arbiLra'_
agreement to the party resisting enforcement of the agreement." Second, Article [f
requires that courts of Contracting States apply generally-applicable rules of contrag

law to the formation and validity of international arbitration agreements, withoyg

singling out such agreements for discriminatory requirements or burdens,’ d,
Article II(1) permits Contracting States to treat particular categories of disputes e @
“nonarbitrable” (or “not capable of settlement by arbitration™), but requires that y;
do so exceptionally, and only where hecessary to achieve specific and articulared
U | ¥ R . > [
policies.” Taken together, these uniform international rules have provided.a\hig

effective and robust “pro-enforcement” legal framework for international aTuitration
agreements.

o

New York Convention, Art. IJ (3).
See §5.01(B][2]; §8.05.

See §1.04[A][1]; §5.01 [B1[2]; §5.02[A][2]; §5.06[B][1]. See also Jdgsiient of 15 fanuary 1993
XVIII ¥.B. Comm. Arh. 427, 430 (Ialian Corte di Cassazione) (1993} (Ardcle I “means that
arbitration prevails [over] court proceedings, so that the enforcement court, if jt ascertains that there
is a clause validly referring disputes to foreign arbitration, may not take into consideration court’
proceedings initiated before the foreign award became final. ... The [enforcement court and the
court seized of an action on the merits] maintain their separate competence: the latter examines the
arbitration agreement or arbitral clause, in order to ascertain whether it has jurisdiction [over] the
dispute; the former — the [court] seized of an enforcement action — sees the existence of a valid

a_rbir.ral clause only as one of the conditions for enforcement under Article V(1) (a).").

T See§1.04[B][2).

L Quigley, Accession by the United States to the United Nations Con vention on the Recognition

and Enforcement of Foreign Arbitral Awards, 70 Yale L.J. 1049, 1062 (1961) (“Article (1) requires

each State to ‘recognize’ 4greements in writing,
arising between the parties in respect of a defi
concerning a subject matter capable of settlem
many facets.”).

See §5.04[B][1].

See §4.04[A][1].

See §2.01[B][2]; §2.03[B][1] [b][ii].

to "submit to arbitration past or future differences
ned legal relationship, whether contractual or not
ent by arbitration.’ This extraordinary provision has
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ol |‘ [ ili i L StI’iCIJI‘lg. I.hf rc{:l}gﬂ] L8]
[ {)]'].ﬁl "iing its Uh‘ect‘[\-’e Of faf_‘llltat]ng, not re 0o

; i i 1s.
, ment Of i[ltfi]lati()l lai ar bl[[‘alll:}n ag]‘eemen

;. and imp
e 2 ri
jis a party s

| i i {Jn\’ent_iun
'[E* I Euro;:-f:an Convention and Inter-American

3 C \ York

m- er signi imi ' r

V i i f i re similar to the New

f i i bitration convenuons a "

Py jonificant international ar : ; \lsu ‘E\
V‘Engnﬂm::iﬂn 1 IIFO‘U'idiIIg substantive and formal standards aﬂirmmg [hf.‘- p Ci I[}lliltl j:
i " tional arbitration agreements. The Emopean nventon mpliectly
3 erna Co u d

2% 1.
es the pres v i rbitrati ents,” while
i idi international arbitration agreem :

g umptive validity of inte i o iia
B ecified. limited number of bases for invalidity.” More explic tly, and
<etting forth a sp )

i -American
f the New York Convention, Article 1 of the im;rﬁu‘n =
" : i i to su
that “[a]n agreement in which the parties undertake "
differences that may arise or have arisen between ;ﬂ- e
respe id,"D Agai isions irm
mmercial transaction s valid"™ Again, these prm‘ - e
= Sy ational arbitration agreements which are subj

by I- | "r\l'e OV -!SHJI II alld. O'Ccasional C(Jlllf:mpol‘al‘y:l
z e {8 tioﬂs and 'el-['ide h C (
&’.E I‘,at Cave C()ﬂ T

p - p p ce ]

1 gs
{l! [lle a!’bll‘_lal rocess i]l S0 d{) n ﬂ“:se treaty TOVISIONS la'p nira [(]].es
!BIS‘I'!A'A

i i i S8.
. the contemporary lmernanonal arbitral p]’OCC
e J

aralleling Article I
Gonvention provides
to arbitral decision any

Presumptive Validity of International Arbitration Agreemen

2 Under National Arbitration Legislation

i llowed, and

islation in vi ting States has fo .
i itrati lation in virtually all Contrac_ = | owe

e artjilmll]zmnNtfli’?)ﬂ(: Convention and other mlernauanz;l con}ve:ﬁ;jr:: f:)!:
i E - - ‘ 3
m]ibnnp]eme'me . ro-arbitration” rules of presumptive substantive an_dholms:a e
.. temaulafmg 1 zrhitration agreements. As discussed in greater detail below, /
in tiona

o e ] p
ﬂf the U '] IIRA.L- L\'i()del I_-a“' 15 rﬁprfsf]l!an\f it [051(165 [Ilal a court, “lle!l 1t 15
SE].ICd Of (I‘Ildtter \'\lhl h i t_hf: Sllb] CLOI an a bl ration agt ment Sh s P

a C 5 ect f I L} Lol en E]ll I| a party so

I fer IIL Al 5 On 5 lb ecl O p f
» U | [lh" to excepons 1 !Ile court
reques‘s ere [+ P nes Lo a]‘bli'}'c'lu ‘!

E 'Y ention, Art. VII(1); §4.06[A][2]. ‘ .
) e isions for the organization of the :frbltml pmceccimﬁ-:
| i Convention, Arts. II{1}, IV,
public entities and jurisdictional objections. European (s

OWEVE] isi i icle I1 of the New York Cnnvel}l.i:m. i
; B i Pm“ﬂ‘m:;”":l]ﬁ] ;“[g"c‘-?:;:renon-exjstent or null and void or had lapsed™).
5 ATL Y

the rights of
V. There is,

E'Ilﬂ)!)f?a n Conventuon . ¥ ¥ s n\'eminn, this
Inter-A : F Jonvention 1 l‘-'mPh':L'iis El.ddfd}, Unlike the New York Co
ter-American Con 5 ATL

provisi i ive validity of arbitration
isi i ify grounds for challenging the presumputve \-d.lll Y€ e
&gleemm el exprm‘:l}r ﬁf:;.j}argerzleaﬁv implied in the Ccnrention: Th!.ls,:h‘t;:l::vo][]zh;ir:ﬂed
: i - a'“‘"“ﬁh - g'rf' NUMErous é;rounds on which an arbitral award 1 b__,cﬂ e
American Cﬂgt'enu?nmSp:C'g;iinds is “[t]hat the parties to the agrcerne:t w;re 1::‘. _;w Whid.} e
mtﬂpaciﬁon- e ety nt is not valid under the t .

b i l!lc ap_plicah!_e s u; Ll:m-: i::l a;i:::g:d. under the law of the sia_te |1—1 wfrlcl}j thj;
parties have submitted it, or, if such law is e res. Rk, Akt i

decision was made.” Jd. at Ar. 5(1)(a); §26.05[A].

ility, 5 "1 187, 145 (1989).
America: Overcoming Traditional Hostility, 5 Arb. Int'l 137, 145 (1989)
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A Panjes’ _faiIure to commence an arbitration within a contractual

doing so will often result in barring it from pursuing that claim, in eith

other P]_—O-Cecdings- Courts have refused to interpret clauses r"mwid'?l e

pn?ceedmg had to be commenced within a specified time I:;im Righe:

cialma-nt I.F]E option of commencing a court action in the event that i

to arbitration within that time period."™ As wi i It'd{)es ol

E— e peniod As with other types of time limitatig '
utes o imitations), contractual time limitations are generall .

decide as elements of the parties’ substantive dispute '

[E]

time peri

Al )]

it as g-[anﬁng'
for the arbitratorg

EFFECT OF NONCOMPLIANCE WITH
PROCEDURAL RE UIREMENTS
ON VALIDITY OF ARBITRATION AGREEMENT ¢ 4

Ps In commencing an arbitration |!

ng arbitration agreement, but instead

Finally, in virtually all cases, procedural misste
noll affect the validity of the parties’ underlyi
only s :
arhz u_tﬂ]:;:b;ht} of the claln?ant to pursue a particular submission or referen
e . In gefqera], nothing prevents the claimant who has failed to com im:'tqj
procedural requirements of an arbitration agreement in one instan PYf:'! o
ce from

subsequently complying with the appli
Pl applicable procedural i
properly commencing a new or different arbinar.iI:m Youd i

§5.09  EXISTENCE OF “DISPUTE”
WITHIN MEANIN
RESOLUTION AGREEMENT Bl

A related i isi .
ihetdics t:suf._anﬂilg_ under some national arbitration laws and institutional rules, is
abifteation c;: ;;: dispute” between the parties that can provide the basis fc-rs,zul;5 |
arbiu-aﬁon- : ussed elsewh-ere, a number of authorities have held that particulas
: clanses apply only in the case of a “dispute,” and that no arbitrad s
possible unless this requirement is satisfied.'®!” MoiEc pe 4 1trativin is:
e . . er, as discussed abové;
or sta S E e Veourts
[(ﬁs memltﬁry pll;ousmns} In some jurisdictions provide that, if there is_ro\genuin
g - . z ] A [3
P » then there is no basis for commencing an arbitration and/ok th H
arbitration legislation is inapplicable,!®!! : A\ V4t national '
ordinarily concern th -.-a_}-d-p plicable.” In neither case, however;ddes the issue
€ vahdity of the parties’ a :
i, . greement to arbiars i
scope or application in particular circumstances ¢, but rather its

(
X

Chm:'? Merchant Heavy Indus. CO. Led v, HG{: G}.rp.. 2001 HECA 248 (I[.K_ Ct. &PP.)

|(ﬁ:-u§ 52 f fﬂ. r.; ;:J & Fung (Trading) Led, [2002] HKCFI 682 (H.K. Ct. First Inst.)
i m-; g.lm.?:r;:ﬁa h;;;zc ; 4 ;{ex:(-‘_o. Award in ICSID Case No. ARB(}'LF:J/ﬂr;?/.? (NAFTA) of 30 I
Um{edﬁr:gﬂom e 2:] : i% ]i [l‘ 70 et seq., 118 er seq. (2004); Cable & Wireless ple v IBM |
R%: S g o (Comm) 1041 (QB) (English High Ct.); Westco Airconditioning
s g d ‘ T4 . J_er: [_1998] HERCFI 946 (H.K. Ct. First Inst.) (failure to proceed

quired under multi-tier dispute resolution clause does not render arhi[ratiof: clause

inoperative or incapable of bein rfi ; i
it ) 8§ performed); Fulgensius Mungereza v. Africa Cent., [2004] UGSC 9

:::f See §2.03[D]; §9.02[E][2].
See §2.03[D].
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TER 6:
NONARBITRABILITY AND INTERNATIONAL

ARBITRATION AGREEMENTS'

e

For commentary, see H, Arfazadeh, Ordre public et arbitrage international 4 I'épreuve de la
.mapdia}fsation 79-109 (2d ed. 2006); Arfazadeh, Arbitrability Under the New York Convention: The
Lex Fori Revisited, 17 Arb. Int'l 7% (2001); Baker & Stabile, Arbitration of Antitrust Claims:
: runities and Hazards for Corporate Counsel, 48 Bus. L. 395 (1993); Bedell, Harrison & Grant,
Arhitrability:  Current Developments in the Interpretation and Enforceability of Arbitration
ents, 13 J. Cont. L. 1 (1987); Beechey, Arbitrability of Anti-Trust/Competition Law Issues —
on Law, 12 Arb. Int'l 179 (1996); Blessing, Arbitrability of Intellectual Property Disputes, 12
1996); Bockstegel, Public Policy and Arbitrability, in P. Sanders (ed.), Comparative
Arbitration Practice and Public Policy in Arbitration 177 (ICCA Congress Series No. 3 1987); Borris,
Arbitrability of Corporate Law Disputes in Germany, 2012 Int'l Arb. L. Rev. 161; Brekoulakis,
Arbitrability and Conflict of Jurisdictions: The (Diminishing) Relevance of Lex Fori and Lex Loci
J Arbitri, in F. Fefari & S. Kroll (eds.), Conflict of Laws in International Arbitraton 117 (2011):
Buzbee, Whed \Anbitrable Claims Are Mixed With Nonarbitrable Ones: What's A Court to Do?, 39 8.
Tex. L. ReviB53 (1998); Carbonneau, Liberal Rules of Arbitrability and the Autonomy of Labor
Arbitratiorin the United States, in L. Mistelis & S. Brekoulakis (eds.), Arbitrability: International &
Compagaiive Perspectives 143 {2009); Carbonneau, Shattering the Barrier of Inarbitrability, 22 Am.
penIhtl Arb. 573 (2011); Carbonneau, The Exuberant Pathway to Quixotic Internationalism:
scessing the Folly of Mitsubishi, 19 Vand. J. Transnat'l L. 265 (1986); Carbonneau & Janson,
Cartesian Logic and Frontier Politics: French and American Concepts of Arbitrability, 2 Tul. ]. Int'l &
Comp. L. 193 (1994); Dharmananda, Arbitrability: International and Comparative Perspectives, 5
Asian Int'l Arb. ]. 223 (2009); Gruner, Accounting for the Public Interest in International Arbitration:
The Need for Procedural and Structural Reform, 41 Colum. ]. Transnat'l L. 923 (2003); Hanouau,
[ arbitrabilité, 296 Recueil des Cours 29 (2002); Hanotiau, The Law Applicable to Arbitrability, in A.
van den Berg (ed.), Improving the Efficiency of Arbitration Agreements and Awards: 40 Years of
Appﬁca.u'on of the New York Convention 146 (ICCA Congress Series No. 9 1999); Hanodau, What Law
Governs the Issue of Arbitrabifity?, 12 Arb. Int'l 391 (1996); Hanotiau & Capresse, Arbitrability, Due
Process, and Public Policy Under Article V of the New York Convention, 25 J. Int'l Arb. 721 (2008);
Kerr, Arbitrability of Securities Claims in Common Law Nations, 12 Arb. Int'l 171 ({1996); Kirry,
Arbitrability: Current Trends in Europe, 12 Arb. Int’l 373 (1996); Klein, Arbitrability of Company Law
Dispures, 2007 Austrian Arb. Y.B. 29; Kleinheisterkamp, The Impact of Internationally Mandatory
Laws on the Enforceability of Arbitration Agreements, 2 World Arb. & Med. Rev. 91 (2009); Landi &
Rogers, Arbitration of Antitrust Claims in the United States and Eurape, 13-14 Concorrenza e Mercato
455 (2005-2006); Lowenfeld, The Mitsubishi Case: Another View, 2 Arb. Int'l 178 (1986); McLaughlin,
Arbitrability: Carrent Trends in the United States, 12 Arb, Int'l 113 (1996); Mourre, Arbitration and
Griminal Law: Reflections on the Duties of the Arbitrator, 99 Arb. Int'l 95 (2006); Mourre,
Arbitrability of Antitrust Law From the European and US Perspectives, in G. Blanke & P. Landolt
{eds.), EU and US Antitrust Arbitration: A Handbook for Practitioners 3 (2011); Park, Arbitrability
and Tax. in L. Mistelis & S. Brekoulakis (eds.), Arbitrability: International & Comparative Perspectives
179 (2009); Park, Private Adjudicators and the Public Interest: The Expanding Scope of International
Arbitration, 12 Brooklyn J. Int’l L. 629 (1986); Quinke, Objective Arbitrability: Article Vi2)(a), in R.
Wolff (ed.), New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards:
Commentary 380 et seq. (2012); Rau, The Arbitrator & *Mandatory Rules of Law™, 18 Am. Rev. Int'l
Arh. 51 (2007); Smit, Mandatory Law in Arbitration, 18 Am. Rev. Int’l Arb. 155 (2008); Smit,
Mitsubishi- It Is Not What It Seems to Be, 4(3) ]. Int'l Arb. 7 (1987); Sterk, Enforceability of
Agreements to Arbitrate: An Examination of the Public Policy Defense, 2 Cardozo L. Rev. 481 (1981);
van Otterloo, Arbitrability of Corporate Disputes: A Cross-Jurisdictional Analysis (unpublished paper
2013); Wai, Transnational Private Law and Private Ordering in A Contested Global Society, 46 Harv.
Int'l LJ. 471 (2005); Youssef, The Death of Inarbitrabifity, in L. Mistelis & 8. Brekoulakis (eds.),

Arbitrability: International and Comparative Perspectives 47 (2009).
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§6.01

This C 4 i ili
e ig?f:z; ;:I?Le;s:;it n(;narbm*ablht}r" as a basis for challenging the enforge
ooy Or? on agr_t:c?ment. The “nonarbitrability” doctrine 3
o vk Ujhm-ml 3 rsp;tcs \?-hxch are deemed by a particular national I];p
Sueapal et cemls ma[tz:;r E;[;uon, even if the parties have otherwise vaiidlyw
o i such manes - This Cha]:n_ter first considers the treatment f
o be’tween o in l_nten_-lz-monal arbitration conventions, inclyg:
s Olicv::marb-ltrablhty doctrine and rules of contractual mtjlj
- noriarbimm]iry ];m:uiin :cep:lmns. S.econd, the Chapter considers the treatme
ot s c:;nﬁ er national law, including the historical em]uﬁom_ =
the nonarbitrability dogtline ‘i:nﬂ“s. T.h e Chapter -Lhen considers the 3PPECRU'01111 !f
e nons regu}aﬁc;n > in a variety of specific contexts, including ang
» corruption, intellectual property, bankruptcy or im;c:l\rae':r:SIE

consumer _, Empi.()fl'ﬂcnt COx pOI ate dis utes al]{l (]il 1€ Setu[lgs I 11 |all}'
> p i 3

" . - :

consi dEl"S Various ChOlCﬁ'(]f'].aw, ‘

of the nonarbitrability doctrine.

the Chapter
procedural and related issues arising from applima?ﬁte'r:-
on

§6.01 INTRODUCTION

Arbitration legislat judici
gislation or judicial decisi i rtic
: : ons in many states i i
categories of di d D . 8
, i sy ;ipt{tes are not capable of settlement by arbitration, or “nona:i})' uh:
) 5 £
b8 : J risdictions, this defense is referred to as “objectiv i .‘_tmblﬂ-
arbitrability ratione o B s objective arbitrability,” o
: ‘ materiae,”” while, in other jurisdicti it i g
nonarbitrability” doctrine.” Both international arbi J' simeioris dea [ennde;nd =
o A . onal arbitration conventions (includi )
. b-m%(:menuan} and national law provide that agreements to Elrb' i
rbi e” matters need not be gi i i
that arbitral awards concerning suc; . eﬁai:t' A et
matters also need not be r i 4 :
ecognized.

The no i il i 5
narbltl‘ablllt}l' d{)ctﬂﬂf_‘ has df:ﬁ‘p roots a.nd a reasonabl'p' “'e]j.'deﬁncd Chamc
] {RN

both historicall i i
, y and in different contemporary national legal
commentator’s words: ‘ B e QY

“All jurisdict imi

- c_|]m : ]aL::-.ns Hpul ll-mns on what can be submitted to arbitation

e ﬁsi }n om;lTlc Greece as in modern Papua Guinea wiéuid allow ;;
ng from a killing to be setil itrati

: ed by arbitration; b i

e “ y n; but =~ 0ot sacrilege
or adultery in parts of Papua New Guinea ... or in Rome.”® .

B. Berger & F. f
s Grfilla_rd &I_{jfusi;g::’ {:é::;:a:;-ona; anj gomestic Arbitration in Switzerland 1365 (2d ed.
Pk J- .), Fouchard Gaillard Goldman i i
{rb;uu:;an 115-59 et seq. (1999); J. Lew, L. Mistelis & S. Kroll, Com ‘z‘{:f{-:""m"’”‘_’”"'f C"”’m;w’n?"
% U;ﬂ e i | A para niernational Comm,
.S. courts have also occasionally used
) y the term “arbi 4
_— _ s : arbitrable y i
qu- ea: e‘;n; :;le::r o];: ot a particular dispute should be arbitrated. For exn;i;lebrstfjll} L;DS po.
il s sa:.bi ut _Lhc scope of the arbitration clause or compliance mth' predis ;u- mu"; r‘me
TS s b (g[_ - Suéuolr; ;.'s issues of “arbiwability.” First Options of Chicago Incpr eﬂ’zo? IU;“
U g55, . S.Ct. 1995); §7.03[E)[2], pp. 113234, This terminology is imprecise, cven in :
v ext, and should be avoided in international seti s
: See §6.02; §6.03. s -
See Id.
¥ D. Roebuck & B. d i |
- Arbjmd;n inFumrglc;l;;r;‘r Roman Arbitration 10405 (2004). See also D. Roebuck,
y Mi : 5 :
S e Ages: England 1154-58 (2012) (various crimes, including
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i permit Contracting States to apply,

. -d&ewhere}.-’

$6.01

York Convention and other international arbitration conventions recognize,
nonarbitrability exceptions of this nature.
g:hough the better view is that the Convention imposes international limits on
cont!?ﬂi“g States’ applications of the nonarbitrability doctrine (as discussed
the types of claims that are nonarbitrable differ from nation Lo nation.
r things, typical examples of nonarbitrable subjects in different
lude selected categories of disputes involving criminal matters;
trade sanctions; certain competition
d certain intellectual

e New

Among othe
. cdictions inc
ons and succession; bankruptcy;

domestic relati
er claims; labor or employment grievances; an

clajms; Cconsum
property matters.”

t, the types of disputes which are nonarbitrable nonetheless
common set of considerations. The nonarbitrability

doctrine rests on the notion that some matiers so pervasively involve “public” rights
which are the subjects of uniquely

and concerns, or interests of third parties,
ernmental authority, that agreements to resolve such disputes by “private”
arbitration should not be given effect. This rationale was summarized, in evocative

rerms, by one U.§ appellate court:

As these examples sugges
almost always arise from a

a private matter. ... Anti-trust
perhaps millions — of people
We do not believe Congress

«A claim @nder the antitrust laws is not merely
violatiohsy€an affect hundreds of thousands —

and(infiict staggering economic damage. ...
intended such claims to be resolved elsewhere than in the courts.”

The court explained that the relevant statute, the Sherman Act, “is designed to
promote the national interest in a competitive economy” and equated a private
litigant asserting antitrust claims under the provisions of the Act with an agent of the
government, reasoning “thus, the plaintiff asserting his rights under the Act has been
likened to a private attorney-general who protects the public's interest.”’ Other
explanations of the rationale for the doctrine are similar.

e nonarbitrability doctrine contemplates a peculiar, and

As discussed elsewhere, th
limited, type of unenforceability of valid arbitration agreements. When an arbitration
noncompliance with form requirements,

agreement is invalid for lack of comsent,
duress, or mistake, then the agreement is invalid: the agreement is not binding or
tances. In contrast, as discussed in greater

enforceable upon the parties in any circums!
detail below, the nonarbitrability doctrine provides that an otherwise valid arbitration

agreement may not be given effect as applied to a particular “dispute” or “subject
matter.”2 The focus of analysis is on the particular dispute or claim, not on the terms

of the parties’ arbitration agreement.

; See §4.05[A1[2]; §6.02[H].
See §36.04 et seq.
% Am. Safety Equip. Corp. v. J.P. Maguire & Co., 391
3 Am. Safety Equip. Corp. v. J.F. Maguire & Co., 391 F.2d 821, 826 (2d Cir. 1968).
U Gee Mitsubishi Motors Corp. v. Soler Chiysler-Plymouth, Inc., 473 U.S. 614, 64650 (US. S.Ct.
1985) (Stevens, J., dissenting); Barrentine v. Arkansas-Best Freight Sys., Inc., 450 U.S. 728, 744 (U.S.
]SE-CL 1981); Alexander v. Gardner-Denver Co., 415 U.Ss. 36, 58 (U.S. 5.Cu 1974); §6.03[C][4]; §6.04.
See §6.02[D]. This is consistent with the text of the New York Convention and most national
arbitration legislation. New York Convention, Arts. (1) & Vi2)(a) (“subject matter of the difference
is not capable of settlement by arbitration”) (emphasis added); European Convention, Art. VI(2)

F.od 821, 826-27 (2d Cir. 1968).
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§6.02[A]

§6.02  NONARBITRABILITY IN INTERNATIONAL ARBITRA’ '
CONVENTIONS E
The nonarbitrability doctri
3 ne has long heen ack i
il Ak : acknowledged in j Ok,
0; il;iuon[icomlentll)ons. Article 1 of the Geneva Protocol pr{widged for th;“rtﬁfmu 3
rnational arbitration agreements concerning * i .
ng “comm
?lhﬁr matter Cfi-‘_’ab!c of settlement Q;-'arb;’ﬂation.””gThis forrzrlfl]a‘a:io:aner-s .-
or s.i.:ibsequenl international arbitration treaties.'* Similarly, the Genzenglgasa
.. - ’ ol va
provided for recognition of arbitral awards where “the subject matter of th -l
€ awg

capable of settlement by arbitratio
} n under th ; s .
sought to be relied upon.™’® r the law of the country in which the awarq

[A] NEW YORK CONVENTION: ARTICLES IT(1) AND V(2) (A)

Drawing o :

gy angin? the _Genem Protocol, Article 11(1) of the New York Convention g
T 3 T P
it ernational arbitration agreement shall be recognized if it “co p 1_.;-‘.
ubject matter capable of settlement by arbitration.”"® Simi ncernfs) g
Convention provides that ;  arbitration.” " Similarly, Article V(2) (a) of the
; ' an award need not be recognized o
subjece - ; gnized or enforced if “[ijpe
la r;"{ of gaﬂé‘r of the difference is not capable of settlement by arbitration und ‘ %
e country where recognition is sought.'” Together < - er the
the assertion of “nonarbitrability” - Vogether, these provisions g
ility” defenses to the recognition and enforcement of
of

]d da g T 1 1 on agreements aIll:i aw 3
l)‘helWlSﬁ lr'ai ill! hlll(il]l mternationa a]’b ra s
gr m al'ds under

The drafting history of Articl
y o e V(2)(a) provides limited gui in i
o s guidance in inte i
iril"::og.f 'i‘hhe mmai] drafts of what became Article Vi(2)(a) referred to Eiees[:ﬁfth ‘_5'
e award,” paralleling the Geneva C i i R
: e v eva Convention, which used th 1=
&;1;;.1[&{] gThaL pn?:v:smn was subsequently revised to refer in the final ve e' 53'1'
; e V(2)(a) to [t]_he subject matter of the difference.” These chan T’;‘D» .
ppear to have a material impact on interpretation of the Convention.'® "

M (& Slgn}ﬁca
0r nt is t.he Gen{fﬁa Pl’(}tﬂ (]] s [ “I EI('dl natte
C treatment a]] COIMIm 5 [ers  as

alblualllﬂ, ‘WIlh l.he p tﬁ' -
OSSIIJ]I.] Gf certain a(ldltl()llal categories O{ L 1-(:01111]181{131

g 3
dlsputes also be]ng l’CgaIdEd as arb]tl ab]e. I|HS 15 dIfie[Eﬂt fl or vl View g’elie]aﬂy

(“dispute is not capable of settlem i
dligp not c ent by arbitration”) (emphasis added); UNCITRAL
113{3} ("certain disputes may not be submitted to arbiLraLionI:) 'E:::nih;is};;dtg I
5 Eene\‘a :l’rotncol, Art. I(1) (emphasis added). ¥
. van den Berg, The New York fLratiy i 5
[§-5_UIIB][1]_ ork Arbitration Convention of 1958 368 (1981); §1.01[C][1];
i Geneva Convention, Art. 1(b).
New York Convention, Art. IT1(1).
New York Convention, Art. V(2) (a)
Report of the Committee on th :
! e Enforee, Z i
g_h_ e AR G ment of International Arbitral Awards, 28 March 1955,
Also duri iati :
- E;%F;igﬁfubt;azso::.;he Frlench dtlzlegation proposed omitting Article V(2)(a) entirely,
¢ : apply purely domestic rul i i :
il ; y c rules to international
Amrdﬁf};ﬂgnnt:i L?;ef gﬂ::fgz)g'?g:ﬂuo; on the Recognition and Enforcement o?'“;;ﬁfg:cgiﬁg}
N. Doc. : .7 (1958 -
I s o ( ) (French delegate). That proposal was, however, not
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B. Born

mmercial” and other types

of the New York Convention, which is that both “co
- = 9
ding on national law.”

gubject matter may be categorized as “nonarbitrable,” depen
u

-@1 FUROPEAN AND INTER-AMERICAN CONVENTIONS

her international arbitration conventions contain nonarbitrability provisions that

almost identical to those in the New York Convention. Article VI(2) of the
can Convention provides: “The courts may also refuse recognition of the
arbitration agreement if unc.ljer the law of their country the dispute is not capable of
settlement by arbitration.”™ Consistent with the exceptional character of the
arbitrability doctrine, Article VI(2) provides only a limited recognition of the

in those courts where “under the law of their country,” the dispute is

doctrine,
Article 5(2)(a) of the Inter-American Convention does not refer to
of arbitration agreements and provides only for the
pon-recognition of arbitral awards where “the subject of the dispute cannot be settled

arbitration undsr the law of that State.”™ The Convention does not expressly

vide for the-iioh-recognition of arbitration agreements in such circumstances; on
the contrary; Zrticle 1 provides broadly that “an agreement in which the parties
andertaketo.submit to arbitral decision any differences that may arise or have arisen
betweel them with respect to a cognmercial transacton is valid,"% without reference

o A “honarbitrability” -i-:-u:e]:)tion.“4

[n contrast,
ponarbitrability in the context

1Cl “SUBJECT MATTER IS NOT CAPABLE OF SETTLEMENT BY
ARBITRATION”
va Protocol, New York Convention and European

to a subject matter or dispute “not capable of
cal matter, it would be possible to

Itis not entirely clear what the Gene
Convention mean when they refer

settlement by arbitration.” As a factual and logist
settle almost any dispute by arbitration: different cultures have arbitrated all manner

of disputes, including criminal, family, inheritance, intellectual property and other
matters. There might be situations where indispensable evidence was physically

unavailable, preventing any meaningful decision, or where none of the parties could

participate in arbitral proceedings. Even these (very) unusual circumstances would

not, however, fall comfortably within the exception in Article V(2) {a) of the New York
Convention for subjects “not capable of settlement by arbitration” and would instead

M See§6.02(Cl.
- European Convention, Art. VI(2) (emphasis added).
7 Inter-American Convention, Art. 5(2) (emphasis added).

7 ; =
3 Inter-American Convention, Art. 1.
24 . : . : :

The Inter-American Convention has not yet been frequently applied, but the effect of its text is

to require recognition of arbitration agreements even if they may concern matters that cannot be
resolved by arbitration, while permitting states subsequently to refuse recognition of resulting awards
on this ground. This is a sensible result, consistent with the approach taken by courts in developed
nations towards many other issues relating to the validity of arbitration agreements. See
§26.05[C][10]. On the other hand, there is at least a credible argument that a nonarbitrability

exception could be implied into Article 1.
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international arbitration. [Tlhe Arbitral Tribunal will continue g
prosecute these arbitral proceedings in accordance with its duty to the
parties, in a manner consistent with their arbitration agreement.”*’

This reasoning was adopted by another tribunal, which refused to comply with a5
antiarbitration injunction issued by a court located in the arbitral seat (Indonesia), at
the behest of the respondent (the Republic of Indonesia), instead moving the situs of
the arbitral hearings to another state and continuing with the arbitration.”' Tpe
tribunal correctly reasoned that the “purported injunction violates the Republic of
Indonesia’s undertakings [in the parties arbitration agreement],” and that “to preveng
an arbitral tribunal from fulfilling its mandate in accordance with procedures formally
agreed by the Republic of Indonesia is a denial of jUSﬁCE.“S?z Less persuasively, the
tribunal also denied that there was any conflict (or, in its words, “struggle™) between
“the Indonesian courts and the Arbitral Tribunal®: “to the contrary ... [t]he Jakarta
Court’s injunction purported to forbid pursuit of the arbitration [but] the jurisdiction
of that court is perforce limited to Indonesian tt‘.‘I‘]‘itOt‘}"."SES Because the tribunal
conducted hearings outside Indonesia there was, in the tribunal’s view, no breach of
the Indonesian i11.jum:t_i|:m.3i’4

The same rationale that supports an arbitral tribunal’s refusal to comply with an
antiarbitration injunction, whether by a court in the arbitral seat or otherwise, alsg
justifies a tribunal’s refusal to stay the arbitral proceedings on /lis pendens grounds
pending litigation of the parties’ jurisdictional dispute in a national court.™ Indeed,
as discussed below, even where the parallel litigation involves jurisdictional challenges
to the arbitral tribunal’s authority, it has an independent right — and obligation - to
itself proceed to consider and decide the jurisdictional (:ha]l-:nges.526

320
321

Partial Award in ICC Case No. 10623, 21 ASA Bull. 59, 99 (2003).

See Himpurna Cal. Energy Ltd v. Repub. of Indonesia, Interim Ad Hoc Award of 26 September
1999 and Final Award of 16 October 1999, XXV Y.B. Comm. Arb. 109 (2000). See also §14.04[B][2].
= Himpurna Cal. Energy Ltd v. Repub. of Indonesia, Interim Ad Hoc Award of 26 September
1999 and Final Award of 16 October 1999, XXV Y.B. Comm. Arb. 109, 173 (2000) (reciting
Procedural Order of 7 September 1999).

. Himpurna Cal. Energy Ltd v. Repub. of Indonesia, Interim Ad Hoc Award of 26 September
1999 and Final Award of 16 October 1999, XXV Y.B. Comm. Arb. 109, 1114 (2000).

% This conclusion is far from clear. It is common in many jurisdictions for in personam
injunctions to have extraterritorial effect. G. Born & P. Rutledge, International Civil Litigation in
United States Courts 567-88 (5th ed. 2011). It is difficult to imagine that the Indonesian court took a
different view. The real basis for the tribunal’s decision was that its independent assessment that a
valid arbitration agreement bound the parties and that the Indonesian court’s contrary conclusion was
illegitimate.

B See §27.03, pp. 3792-3809 for a discussion of the /is pendens doctrine in this context. As
discussed above, most national arbitration legislation recognizes the power of arbitrators to continue
with an arbitration notwithstanding a pending jurisdictional challenge in national courts. See
§7.03[A], pp. 1076-78; §7.03[E][2], pp. 114247,

0 See §8.04[C; §27.03[B].
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CHAPTER 9:

INTERPRETATION OF INTERNATIONAL
ARBITRATION AGREEMENTS

This Chapter examines the interpretation of international arbitration agreements.
The Chapter first addresses the rules of construction which are applied in different
legal systems in interpreting the scope of arbitration agreements. Second, the Chapter
considers the choice of the law applicable to the interpretation of international
arbitration agreements. Third, the Chapter addresses a number of recurrent
interpretative issues that arise with respect to international arbitration agreements in
practice. Finally, the Chapter considers issues of competence-competence to decide
disputes over the scope of international arbitration agreements.

§9.01 ANTRODUCTION

International arbitration agreements are creatures of contract.' Parties are almost
enirely free to draft their arbitration clauses in whatever way they choose. As a
c»nsequence, like other contracts, arbitration agreements vary widely in language,
length, sophistication and quaIity.E Inevitably, like other types of contracts, arbitration
agreements give rise to frequent questions of interpretation, particularly concerning
the scope of the matters referred to arbitration. In the words of one commentator,
there is an “irritatingly large quantity of court litigation relating to the width of
arbitral clauses.™

To a substantial extent, developed national legal systems have formulated specialized
rules for interpreting international arbitration agreements, specifically designed to
facilitate the arbitral process. These interpretative principles generally provide for
liberal construction of arbitration agreements, both to allow an expansive dispute
resolution mechanism and to prevent drafting errors or ambiguities from frustrating
the parties’ agreement to arbitrate. Nonetheless, where the parties have excluded a
particular matter from the scope of their arbitration agreement, it is elementary that
“arbitration is simply a matter of contract between the parties; it is a way to resolve
those disputes — bur only those dispures — that the parties have agreed to submit to
arbitration.™

See §1.01[A][2]; §1.02; §1.04[E].

See §5.04[D][1][a].

A. Samuel, Jurisdictional Problems in International Commaercial Arbitration 123-24 (1989).
First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 943 (U.S. S.C.. 1995) (emphasis added).
See Crzarina ex rel Halvanon Ins. v. W.F. Poe Syndicate, 358 F.3d 1286, 1291 (1lth Cir. 2004)
(“arbitration is a creature of contract and thus the powers of an arbitrator extend only as far as the
parties have agreed they will extend”); Walkinshaw v. Diniz [2000] 2 All ER (Comm) 237 (QB)
(English High CL.); Sonatrach Petroleum Corp.(BVI) v. Ferrell Int'! Led [2002] 1 All ER (Comm) 627
(QB) (English High Ct.); Judgment of 3 October 2000, Nefapa Power Co. LLC v. CEL, 19 ASA Bull.
796, 798 (Swiss Federal Tribunal) (2001) (“Among other prerequisites, an arbitral tribunal has
Jjurisdiction only in case the dispute is within the scope of the arbitration agreement.”).
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In addition to disputes over the scope of arbitration clauses, arbitration agreemens
also give rise to other interpretative issues. These include disputes over the arn]: =
proce.dures, applicable institutional rules, arbitral seat and similar issues.® Ag b
questions of scope, these disputes essentially require interpreting Lh;ﬂ_- :

arbitration agreement, in order to ascertain their intentions. P

As 1:1-:Jted gbove, disputes over the interpretation of arbitration agreements rajge
parFacular lssue.s of competence-competence, which are often resolved in favor
arbitral determination of such dispmes.ﬁ As also noted above, the interprelation i

arbitration agreements raises choice-of-law questions.” Both of these issues are alsy
addressed below. -

§9.02  SCOPE OF ARBITRATION AGREEMENT

The most frequent issue that arises in the interpretation of international arbitration

(aljgrsement.? concerns the “scope” of the parties’ agreement. That is, what category u:l-‘.""
isputes, disagreements, or claims have the parties agreed to arbitrate? In practice as
» Ay

discuésed below, disputes about the scope of an arbitration clause generally con

qu?suons of whether the language of the parties’ agreement extends to all contra o
claims under a particular contract (or, instead, only a specified subset of such c!ai‘;flr
whether noncontractual claims (ie., tort, delict, breach of noncontractual or stamto:;

protections) are subject to arbitration; or whether claims under separate, but related,
contracts are subject to arbitration.

[A] INTERNATIONAL ARBITRATION CONVENTIONS

].[ntematiorj.aI arbitration conventions do not expressly address questions concerniye
mterpretation of the scope of arbitration agreements. The New York Convei 00;1
acknowledges the necessity of interpreting the scope of an arbitration agreel ﬂ::nL,laud
provides in Article V(1) (c) for the non-recognition of awards that exceed L'.“ﬁ scope of
the agreement to arbitrate.” The Convention does not, however, exprfssl> presal:):iber
any rules governing the interpretative process.” '

The Inter-American Convention and the European Conwéition take the same
apch?ach as the New York Convendon.!” The ICSID Convention is similar (in
omitting express rules regarding the interpretation of arbitration agreements)."!

See §5.05[C] (rules); §5.05[C]; §11.05[B] [4](procedures); §14.07 (seat)

See §7.03[E][5)(d]; §7.08(11[3]. Sec ais0 §9.06[A]. ‘ '

See §4.09, pp. 635. See also §9.05.

New York Convention, Art. V(1) (c) (“difference not contemplated by or not falling within the
Eﬂmﬁ ln_f the submission to arbitration™). See §26.05[C][4]. Article ‘;"(1}(:) uses the phrase
suhmlsmc?n to arbitration” rather than “arbitration agreement,” and likely was intended to ra[:'er in
the ﬁrst instance, to either the parties’ submissions to the arbitral tribunal or their post-dis lutc
submnssgon agreement. See §7.03[A][2][c]. The provision nonetheless also encompasses the ari?ies'
un(?erly:mg arbitration agreement, which limits the scope of issues that may be submifled o0
grhlua:ffl.l.s‘eeuai;o §7.03[A][2][c]; §25.04[F][3][a); §26.05[C] [4]. ‘

Articles II(1) and II(3) of the Convention require giving effect to the parties’ agreement
;f:gard]ng I.hE- scope of those disputes that they wish {and do not wish) to submit I:arbitr:i;n. New
mnrk Cm:wenl.lon,‘A.rls. II(1), (3); S1.04[A][1][c]; §2.01[A][1][a; §5.01[B][2].

Inter-American Convention, Art. 5(1)(c); European Convention, Arts. V(1), IX(1)(c).

® 9 o oW
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Despite this, and as discussed below, the basic “pro-arbitration” objectives of the New
york Convention and other leading international arbitration conventions have been
relied upon by national courts in developing liberal rules of construction of
international arbitration algro:-erm:n:5..12 In many jurisdictions, courts hold that the
ies’ intentions, in concluding an agreement to arbitrate in an international
commercial setting, are presumptively to resolve all disputes related to their business
relationship in a single, centralized proceeding, rather than in separate and
tentially inconsistent prﬂccedings.‘?' In the words of one national court decision:
“any doubts concerning the scope of arbitrable issues should be resolved in favor of

arbitration.”"*

The better view is that this rule of interpretation is prescribed, as a matter of
international law, by the Convention’s pro-arbitration objectives and by Article II's
requirement that Contracting States recognize and enforce international arbitration
agreements. As discussed in detail below, a liberal rule of interpretation, based on a
presumption favoring centralized “one-stop” dispute resolution, is mandated by the
parties' intentions: rational businesspersons, acting in good faith, do not desire their
disputes to h&resolved in multiplicitous proceedings that impose costs, delays and the
risks of incensistent results, but instead desire a single, centralized forum for resolving
their disputes.l’-’ Articles I1{1) and [II(3) of the Convention require courts of
Confracting States to give effect to these presumptive intentions (absent contrary
sgrectnent by the parties).

This pro-arbitration rule of interpretation, and the authorities discussed below, are
applicable generally to arbitration agreements subject to the Convention. In
particular, this rule of interpretation is applicable both in disputes over recognition of
arbitration agreements under Article II and in disputes over recognition of arbitral
awards under Article V(1) (¢).'® In both contexts, the overwhelming weight of national
court decisions is consistent with the existence of this rule of construction.

[B] NATIONAL ARBITRATION LEGISLATION

Like the New York Convention, national arbitration legislation recognizes the need
for interpreting the scope of arbitration agreements, but generally without
prescribing any specific rules of construction. There are a few exceptions to this
approach, where national arbitration legislation contains provisions dealing expressly
with the interpretation of arbitration agreements, but these are unusual. ’

The UNCITRAL Model Law is representative of most national legislation in its
approach to the interpretation of international arbitration agreements. Article 8 of
the Model Law provides for the dismissal or suspension of litigation of “a matter which
is the subject of an arbitration agreement,” referring to matters falling within the

i ICSID Convention, Art. 52(1)(b); C. Schreuer et al, The ICSID Convention: A Commentary
1952.130 et seq. (2d ed. 2009).

" See§9.02[D][1].

B See§9.02[D][1].

]f Mitsubishi Motors Corp. v. Soler Chiysler-Plymouth, Inc., 473 U.S. 614, 626 (U.5. 5.Ct. 1985).

¥ See§9.02[D][1].

1? See §25.02[B] (annulment of awards); §26.05[C][4][c] [ii] (recognition of awards).

' See, e.g., lalian Code of Civil Procedure, Art. 808-quater, added by Italian Legislative Decree of
2 February 2006; §9.02[D][1][e].
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arguable scope of the parties’ arbitration .?:.greerm:m.IE Articles 34{2)(;1}('['13} and
36(1)(a) (iii) of the Model Law (concerning recognition and annulment of awards)

are similar, contemplating that determinations need to be made as to what Mmatters
the parties have and have not agreed to submit to arbitration. Nonetheless, nope m.-'-

these provisions further address issues of construction of the arbitration agreemen 19

Other national arbitration statutes are similar to the Model Law, recognizing the need
for interpretation of arbitration agreements, but not specifying rules of constructiop
or interpretation. That is true under the U.S. FAA, the French Code of Qjy
Procedure, the Swiss Law on Private International Law the Japanese Arbitration Law
and almost all other modern arbitration Icglslauon

As with the New York Convention, the “pro-arbitration” policies underlying the
UNCITRAL Model Law and most other contemporary arbitration statutes speak ip
favor of liberal approaches to the interpretation of arbitration agreements, The
legislative policies underlying modern arbitration statutes all argue decisively for
expansive interpretation of international arbitration agreements, in order both to give
effect to the parties’ intentions and to maximize the efficiency and efficacy of the
arbitral process.m

[C] APPLICABILITY OF GENERAL RULES OF CONTRACT INTERPRETATION
TO INTERNATIONAL ARBITRATION AGREEMENTS

As a consequence of the silence of international conventions and national legislation,
the interpretation of international arbitration agreements has in most cases been a
matter for national courts and arbitral tribunals. The starting point for interpretation

A UNCITRAL Model Law, Arv. 8(1) ("A court before which an action is broughl in a matteryhich

:Ii.; the subject of an arbitration agreement shall refer the parties to arbitration ...").

UNCITRAL Model Law, Art. 34(2) (a) (iii) (“award deals with a dlspuLf: not contergplated by or
not falling within the terms of the submission to arbitration, or contains decisions,en inatters beyond
g}e scope of the submission to arbitration”), Art. 36(1) (a) (iii). See §25.04[F]; §26050G] [4]. -

L U.S. FAA, 9 US.C. §3 (°If any suit or proceeding be brought ... upol aky issue referable to
arbitration ... the court in which such suit is pending, upon being satisfied that the issue involved in
such suit or proceeding is referable to arbitration under such an agreement, shall ... stay the trial of
the action.”) {emphasis added); French Code of Civil Procedure, Art. 1448 (“When a dispute subject
to an arbitration agreement is brought before a court, such court shall decline jurisdiction ...")
(emphasis added); Swiss Law on Private International Law, Art. 7 (“If the parties have made an
arbitration agreement concerning an arbitrable dispute ...") (emphasis added); Belgian Judicial Code,
Art. 1681(1) (“The Court before which is brought a dispute that is also the object of an arbitration
agreement shall declare itself without jurisdiction ...") {emphasis added); Austrian ZPO, §584(1) (A
court before which an action is brought in a matter which is the subject of an arbitration agreement
shall reject the claim ...") (emphasis added); Swedish Arbitration Act, §4(1) (A court may not, over
an objection of a party, rule on an issue which, pursuant to an arbitration agreement, shall be decided
by arbitrators.”) (emphasis added); Hong Kong Arbitration Ordinance, 2013, §20(1); Chinese
Arbitration Law, Art. 5; Japanese Arbitration Law, Art. 14 (“A court before which an action is brought
in respect of a civil dispute which is the subject of an arbitration agreement shall, if the defendant so
requests, dismiss the action ...") (emphasis added); Korean Arbitration Act, Art. 9; Indian Arbitration
and Conciliation Act, Art. 8(1); Russian Arbitration Law, Art. 8 (“A court in which an action is brought
in a matter which is the subject of an arbitration agreement shall ... stay its proceedings and refer the
Fﬁaﬂies to arbitration.”) (emphasis added).

See §9.02[D][1].
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has ordinarily been general principles of national contract law.” In addition, as
discussed below, the pro-arbitration policies of the New York Convention and other
international arbitration conventons, as well as the similar policies of naua:mal
legislation, have significantly influenced the interpretation of such agreements

It is almost uniformly held or assumed that generally-applicable rules of contract
construction apply to the interpretation of international arbitration agreements.
Arbitral tribunals routinely refer to general canons of contract interpretation, often
not derived from any single national legal system, in determining the meaning and
scope of arbitration agreements.”* As one well-reasoned award held: “an arbitral
tribunal should construe the validity and scope of an arbitration clause in accordance
with the general principles of the interpretation of contracts, Le., seeking the real and
common intent of parties, based on the wording of the clause, and the principle of
confidence or good faith.”>

Similarly, national courts in both common law and civil law jurisdictions almost
uniformly begin their analysis of the scope of an lnlemauonal arbitration agreement
by applying ordinary rules of contract nuerprelauon ® Applying the UNCITRAL
Model Law, a well-reasoned Singaporean appellate decision concluded:

2 855.89.02[C]. This is similar to the rules governing the substantive validity of the arbitration
z_agrf-r,mcm. See §5.04[A][3]; §5.06[A][3].
3 See §9.02[D].

2 See, eg., Partial Award in ICC Case No. 10625, 21 ASA Bull. 59, 82, 106 (2003) (relying on
jgencrally accepted principle of contract interpretation ... that contracts should be interpreted as a
whole, so that their provisions make sense together”); Partial Award in ICC Case No. 7920, XXIIL Y.B.
Comm. Arb. 80, 80 (1998) (applying “general principles of contract interpretation” Lo “reach[] the
same result” as other methods of analysis); Prefiminary Award in fCC Case No. 2321, 1 Y.B. Comm.
Arb. 133 (1976); Amco Asia Corp. v. Repub. of Indonesia, Award on _jurisdiction in ICSID Case No.
ARB/81/1 of 25 September 1983, 23 Int'l Legal Mat. 351 (1983); Award in ICAC Case No. 2172001
of 6 September 2002, UNILEX (UNIDROIT Principles), available at www.unilex.info (applying
general principles of contract interpretation of Article 431 of Russian Civil Code to arbitration
agreement); McCollough & Co., Inc. v. Ministry of Post, Tel. & Tel., Award in IUSCT Case No. 225-89-
3 of 22 April 1986, XI1 Y.B. Comm. Arb. 316, 318 (1987) (“When there is an apparent difference of
meaning between two equally authentic texts of a contract, drawn up in two languages, one first
should try, in accordance with general principles of contract interpretation, to construe the contract
in such a way as to reconcile the two texis.”); Interim Award on Jurisdiction in VIAC Case No. SCH-
5024 of 5 August 2008, 2(2) Int'l ]. Arab Arb. 341, 344 (2010) (“general principles of interpretation of
contracts under civil law™}).

= Interim Award in JCC Case No. 7929, XXV Y.B. Comm. Arb. 312, 317 (2000).

3 See, e.g., Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 62 (U.5. 3.CL 1995);
Fleetwood Enters. Inc. v. Gaskamp, 280 F.3d 1069, 1073 (5th Cir. 2002); EEOC v. Frank's Nursery &
Crafts, Inc., 177 F.3d 448, 460 (6th Cir. 1999) (“Because couris are to treat agreements to arbitrate as
all other contracts, they must apply general principles of contract interpretation to the interpretation
of an agreement covered by the FAA."); Haviland v. Goldinan, Sachs & Co., 736 F.Supp. 507, 509
(S.D.N.Y. 1990) (“Arbitration agreements are contractual obligations which are governed by general
principles of contract interpretation.”); fudgment of 25 October 2010, DFT 4A_279/2010 (Swiss
Federal Tribunal); Judgment of 27 January 2010, DFT 44 _562/2009 (Swiss Federal Tribunal);
Judgment of 22 fanuary 2008, 26 ASA Bull. 549, 555 (Swiss Federal Tribunal) (2008) (“The
interpretation of an arbitration clause follows the general principles applicable to the interpretation of
private declarations of will."); Judgment of 2I November 2003, DFT 130 III 66 (Swiss Federal
Tribunal); Judgment of 13 January 2009, 2009 SchiedsVZ 122 (German Bundesgerichtshof) (“general
principles of interpretation, logic and common sense™); fudgment of 8 February 1991, 1991 NJW-RR
602 (Oberlandesgericht Miinchen); Jfudgment 30 March 2009, XXXV Y.B. Comm. Arb. 325, 327
(2010) (Austrian Oberster Gerichishof).
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