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=, sale, contribution in kind, etc.).

INTRODUCTION

companies are closely held, and even listed comparics often have only a
sortion of shares actually floating, Even major Italitn companies are often
ov a few sharcholders or by close-knit grouns of shareholders, making
seovers or stake building difficull. In additize, shareholdings held by the
we - though decreased considerably following the wave of national privali-
- are still substantial in a number of relevant sectors such as local utilities.

¢ interest rates and the declining vl of stock markets, cash bids have been
3t than bids settled through sHarss or other financial instruments of the
The proper structuring of the acguisition debt therefore is a hot issue also in
1= tax ramifications. The §vancing of privale equity iransgactions requires
~zred techniques in ordesdo achieve the optimal leverage of the deal. Usually,
neurred by the acquisiion vehicle {very often a newly established ltalian
needs to be hived down to the level of the target company, which provides
cpport with itgeassets and cash flows. In such a case, the ltalian rules on
sesistancedeserve careful consideration and in this respect a greater degree of
has been prought in by the comprehensive reform of ltalian corporate law
« place in 2003, as illustrated in the following section. In addition, the strict
aw provisions on usury {uwsuna), whicl set tight thresholds 1o interest rates on
= led to financing of private equity acquisitions through high-vield bonds
a foreign vehicle along with the repatriation of the proceeds by way of
mpany loans, which triggers some tax complexities.

Civil Law Background

vil law jurisdiction and acquisitions are governed by the provisions of ltalian
22 applicable to the relevant contractual arrangements governing the acquisi
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Summary of Key Corporate Income Tax Principles

vears, the Italian tax system undenwent 4 major reform. In particular, the

—ent has comprehensively madified corporate ncome tax rules by amending

Jidated Income Tax Act, through Legislative Decree 12 December 2003, No.

\ew CITAY. The New CITA, which entered into force on 1 January 2004,
o, irrer alid:

he abolition of the old corporate income tax (IRPEG) and the introduction of

= pew corporate Incoms 1ax {IRES) at the rate of 33% [subsequently reduced
- 27.5% as from 2008); the abolition of Dual Income Tax [comsisting of the
spplication of a reduced [RPEG rate of 19% to a certain amount of net taxable
ncome);

she repeal of the imputation systetl and its replacement with ar cxemption
<vstemn for both domestic and foreign dividends;

‘he introduction of a participation cxemption regime for capilalgains deriving
izom sharcholdings satisiying cortain requirements, alans with the repeal of
the possibility to deduct write-downs of shareholdings,

e introduction of an optional system of taxation largroups of Italian resident
companies on a single taxahle base {domestic Lax consolidation};

_ +he introduction of an optional system 4% tazation for groups including

non-lialian resident companies on 2 siigie taxable base [worldwide tax
consolidation);

_ the introduction of a consortinm Lol system:
‘he introduction of new mecnahisms limiting the deductibility of interest
expenses (Le., thin cap fules equity pro-Tata mle, subsequently repealed as
from 2008);
the repeal of the optialsor a 19%-rate substilute tax on capital aains arising

from disposals of gollg conceTns.

ng the changes mentioned above, several other pieces of legislation’ have been
¢ amending the rules contained in the CITA with the iollowing major changes:

_ reduction of the corporate income tax rale from 33% o 27.5%;
improvement of participation exemption rules;

_ reduction of statutory withholding tax on authbound dividends to EU resident
carporate recipients;

- repeal of thin capitalization rules and introduction of a new interest barrier
rule, shaped along the Cerman rle;
elimination of certain benefils associated with the tax consolidation regime;

~ optional step-up in basis in tax free reorganizations through the payment of a
substitute tax;
a specific set of tax rules for TFRS adopters;

fe most relevant changes have been brought forward by Budget Law for 2008 [Law No, 244
14 Decernber 2007,
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of the payment in respect of the shares or mstriuments is deductible in the
= residence country, This means that no exemption is afforded in case a
“2-paid deduction applies in the Issuer's residence country,

regime of dividends distributed by foreign entities has superseded previous
“plementing the Parent-Subsidiary Directive, since it does not require a mini-
“Lareholding and a minimum holding period and it applies also to dividends
“ied by enlities not having the legal forms listed in the Annex to the Directive
stributions made by foreisn parinerships, even though they are not subject to

rcountry of incorporation).

it must be noted that a leeal presumption has been introduced, both for
“ic and foreign dividends, whereby distributions of capital reserves (e.g., share
=m) are re-characterized for tax purposes as profit distributions to.the extent of
mount of yearly profits or profit reserves, other than tax detvited reserves,
78 Irom the financial statements of the distributing company,Sich pPresumption
" relevant in leveraged buy-our transactions, wherelv the debr is usually
= down by way of a diswribution of share premig made by the acquiring

Y-

= the generally applicable accrual principle, dividends are included in the taxable
= 0n a cash basis (i.e., when actually paidiielso for IFRS adopters.

arn

D] Anti-avoidance Rules and Rul; b

“0es not have a general anti-avaidance provision allowing the tax authorities to
gard tax-driven transactions

i}general anti-avoidande provision is laid down in Article 37his of Presidential

== No. 600 of 29 Septediber 1973, which cmpowers the tax authorities to disregard

= or connected transections aimed at obtaining tax savings or refunds that are

%, based on the principles underlying the Italia tax system. In order for the

avoidance rule to operate, however, it is necessary that the transactions include

—an specifically listed operations such as mergers, divisions, lquidations, ete

= 2005 onwards, the judicial dpproach became more flexible and it was considered

ptable for the tax anthorities, even in the absence of a specific tax provision

cerning abuse of law, to declare the tax advantages of certain transactions
“ective on the basis of civil law instruments,*

od, in the last ten vears, Italian Jurisprudence changed its line of judgment,
Teas between 2000 and 2002, the Supreme Court in three decisions relating to
dend washing transactions, held that tax benefits may he denied only if so provided

For a general description of Italian anti-avoidance rules, see the [taly report prepared by A,
LUPG for the 2002 1Ea congress in Oslo, in Caffers de Dot Fiseal Intermurtional, Volume 874,
Supreme Court decision Mo, 20398 af 21 October 2005; Supreme Court decision Mo, 22932 of

14 Movember 2005,
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Ssed on

» lawe, the judgmes

[

«r fas 1o prove the existence of alternative or concurrent sound business reasons
ustify the specific course of action as implemented ™ As a further support to its
ng, the Italian Supreme Court affirmed that the exisience of certain specific
s rules in the lax system (such as Article 37bis of Presidential Decres Mo,
73} is merely symptomatic of the existence of a general principle which is to be
rad not in contrast with the law reserve in tax matter;'” indeed the abuse of law
= does not generale additional obligations in the hands of the taxpayer bul

cansists of the re-characterization of the fiscal effects of transactions that are

=ented with the sole or main purpose of avoiding the tax obligation,"

= application of penalties in case of abuse of law, it has been recently argued
-udence that penalties are not applicable in situations where the application of

¢ of law principle is invoked, since it does not stem directly from a law
0 and therefore the safe harbour of objective uncerlainty in the application of
ald be triggered '

seently, this conclusion has been confirmed by the Italian Sapreme Court, which
“irmed that penalties may instead apply in case of vialaiion of the aforesaid

iThis, of Presidential Decree No. 600/1973, since ity latter case the conduct

= a statutory provision."

< the general abuse of law principle, specifiz wiii-abuse provisions do exist in

sounteract specific practices aimed at obisining undue tax advantages.

aw Mo, 23 of 27 March 2014, tha\klian Parliament has empowered the

smment to implement the review of the existing anti-avoidance provisions in order

them with the general prohitiiion of the abuse of law based on the criteria
i in the recommendationten aggressive tax planning n. 2012/772 / EU of
Der 6, 2012 izsued by e Buropean Commission. The draft of the legislative
currently under discussion provides a concept of abuse of law that follows the
e provided hy tha zase law of the Supreme Court and provides for the elimi
of the aforesaiionrticle 37bis. For the purposes of the delegated legislative
= also discussed the possibility of applyving penalties in case of the existence of

Court Decision, Tax Chamber, Moo 1405 of 21 January 200%: “the prove of the aimisive
tf in the way with whick the juridical scheme were manipalated and aliered, eonsidene
revisanable i ordinary marke! logic and followed ondy to achieve such a tax Benefis, is
¢ provided by fax aurhorities, whereas the tacpaver fus to prove the existence of alterutive
scnrrend Busiress reasons capable of justifying the transaction as implerented.” The same
jon affirms that tax authorities should bring forward the most straightforward ransaction
wtify o what extent the course of action utilized by the taxpayer breaches the tax system.
Article 23 of the talian Constitution, which states that: "No obiigations of 0 persoril
girl rature iy be drposed o any person excepr Huan by operation of law”
g others, see the aforementioned Supreme Court Decision, United Chambers, Nos. 20055,
and 30057 of 23 December 2003,
supreme Court Decision, Tax Chamber, Na, 12042 of 25 May 2004, Aocond, Provineial Tax
1 of Viconza, Mo, 6 of 28 January 2009; Proviecial Tax Court of Firenze, Mo, 90 of 29
peember 2009,
suprems Court Decisian, Mo, 25537 of 30 Movember 2011 and, recently, Supreme Court
sion, Ne. 4561 of 6 March 2015,
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: ruling request to the Central Tax Agency. The Central Tax Agency is required 1o
e laxpayer within 120 days from the request; if the response is not received
that period, the taxpayer may require the Central Tax Agency to comply within
2 60 days.

<retorespond within the additional 60 days from the date of receipt of the request
med a tacit agreement with the taxpayers’ solution,

TAXABLE ACQUISITIONS AND DISPOSITIONS

Tax on Capital Gains - General

I¥ to tax on capital gains as a part of business income lies with persons that are
= mesident for tax purposes in Italy or non-resident in [taly but carry oul a trade in
Tough a permanent establishment located therein. In the [3fier case, liability to
25 only with respect to assets pertaining to the permanent establishment o,
- 4 permanent establishment exist, also to assets situaled in Italy and relating to
al activity performed therein, even if outside e permanent establishment.

resident companies are liable to corporation’ @t the ordinary rate of 27.5%,
adividuals are liable to individual income 124t progressive rates up to 43% "

ase of partnerships, income is taxable sro-guota on each partner according to
1 lax regime.

vate individuals, the disposal of sheres triggers capital gains Lax at a rate of 26%
“sposal of non-qualified shastholdings' or individual income tax at the ordi-
ipplicable progressive rateson 49.72% of the capital gain upon disposal of

ccording o Article 11 of CTFA, the Halian personal income tax (IRPEF) applies at the following
gressive Tates: 23 % Updo EUR 15,000 of net taxable income; 27% between EUR 15,000 and
—* 000; 35% betwsen FUR 28,000 and 55,000; 41% between EUR 55,000 and 75.000: 43% for
= amount exgescing EUR 75,000, In addition, a ‘solidarity surcharge’ [‘conitrifmito o
farivtd'] of 3% will be levied on the portion of taxable income exceeding EUR 300,000 for
il years froem 2011 to 2006, Taxpayers, however, will be entitled in the year of payvmen!
deduction for the amount of “solidarity surcharge’ paid (so, for example, an individoal
m 2015 & “solicdarity sureharge” on 2004 income will be entitled to deduct from his 2015
an amount equal to the “selidarily surcharge” paid for 2014), 1n addition the following
= apply: (a) a “regional surcharge’ generally fixed at 1.23%; according to the provision
uced with the Law Dectee no. 13872011, converted with Law ne. 148,/2011, such
1al surcharge may be increased up o 2,33% for tax period 2014 and up to 3.33%
lecen tax period 2015; (b) a ‘manicipal surcharge of up o 0.8% of the net taxable
depending on the municipality of residence,
fied shareholding’ consists of shares (other than saving shares), securities and rights
ng maore than 2% of the voting stock for listed companies (or 20% of the voting stock
stedl companies] or more than 5% of the (otal share capital or equity for listed
s [or 25% for non-listed companies). A sale or disposal of a gualified shareholding
15 of the sale of shares and/or the rights through which shares may be acquired that
s these limits within a period of 12 months. The 12-month period begins at the time when
Bolding of the participation exceeds the above fimirs, A participation equal or lower than
¢ above mentioned threshold constitutes a ‘non-gqualified shareholding.” Voting stock is
sured by the rights ta vote in the ordinary sharehalders’ meeting.
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aees resident in tax-haven

;- ina non-tax haven

roduced a participation
=3l of shares by Italian
am permanent establish-

otion regime, only 5% of
seductible."”

a dispozal in exchange
another company or an
consideration for the
M ceriain parameters,

n-put], the participation

ae following;
wmion or a commercial

sy for the 12-month
Srstout) method applies

= in different periods;

a=set in the first balance
ares already held on [
pect to the 2002 balance

w-haven country, unless
s by the participated
! 10 the tax authorities;
e=s activity. By operation
bose net worth is mainly
sed directly by the owner
held for trading. A safe
» listed on regulated
et offers. [n the case

activity carried oul by

sation [Law Mo, 244 of 24
rsales made untif 2006 and

e exemption, the holding
wentiy, the minimum halding

ant to Arl. 2359 of the Tralian Civil Code, controlled companies are:

11[B]

companies whose shareholdings represent the main portion of the net worth
i the holding company.

mption applies exclusively to companies subject to corporation tax and does
o partnerships. Capital gains realized by commercial partnerships are
1o 50.28% of their amount, provided the aforesaid requirements are met.

ains realized through the disposal of shares and other participations not

= for the participation exemption are subject to corporation tax at the ordinary

=7 5%, Indeed, with respect to the disposal of shares and other participations in

" or affiliated"” companies, the option for the application of a substitute tax

fzced rate of 19% has been repealed for disposals made as from 1 January

it is possible to spread the capital gains in up to five yearly instalments

® that the participations have been entered as fixed financial assets in the last

ance sheets prior to the disposal. This alternative, howeyer, is not available for

suins qualifying for the participation exemption, whose jaxable amount (5%
= zpread in instalments,

‘will paid by the purchaser as part of the fuichase price is generally not
‘e nor can il be recognized through a wriitdown of the participation,

4 special election has been introduted’by Article 23, paragraph 12, Law
98 of 6 Tuly 2011 (as supplemented by Article 20 of Law Decres No. 201 of
e 2011), applicable to acquisitians prior 1o 2012, Under these rules, Italian
ompanies that acquired cofelling shareholdings (even through mergers,
= and other corporate restiuctitrings) at a price higher than the corresponding
equity can elect for theliax recognition of the embedded goodwill, trademark
cintangibles stemmitg form the consolidated balance sheets, which can be tax
<dim at least 10 tusaaiments, by paving a substitute tax equal to 16% of the tax

tax regie applies to shares and similar financial instruments held by

= prepariag their financial statements according to IFRS. Such regime differs,
g on whether the shares are accounted for as “held for trading’ under IFRS. For
it are not accounted for as “held for trading” under IFRS, the unrealized gains
= resulting from the mark-to-market valuation of the shares in the profit and

umpanies in which anether company owas the majority of the voling rights in the general
holders” meeting [comtrollo di diritne);

“ompanies in which another company owns encugh votes o exercise a dominant
nifuence in the general sharehalders’ meeting (controllo di fotta fntermo):

aspanies in which another company has dominant influence in the general sharehald
75" meeting due e specific contractual obligations (rontrollo di fatte esterna).

ant o ATl 2359, para, 3 of the Tralian Civil Code, affiliated companies are companies in

5 another company exercises considerable influence, By operation of law, this is deemed
the case where a company owns at least 20% of the voring rights (10% in case of listed
anies) in the general sharcholders' meeting.
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