CHAPTER 3

Master and seamen

3.1 The CMC 1992 provides for the general rules of seamen and the special rules per-
taining to the master. The Regulations of the PRC on Seamen 2007,' as amended in 2013
and 2014 (the “Regulations on Seamen 2014”) provide detailed rules regarding the registra-
tion, qualification, training and occupational security of seamen as well as the provision of
seaman services within the territory of the PRC.? In 2015, the National People’s Congress
Standing Committee of the PRC (the “NPCSC”) ratified the 2006 Maritime Labour Con-
vention (the “MLC 2006™), which aims at protecting the rights and interests of maritime
workers. The relevant laws regarding seamen in China need to be improved or amended
according to the MLC 2006

Master

3.2 In the Regulations on Seamen 2014, a “master” means a person who has obtained
master’s qualifications in accordance with the provisions of the Regulations on Seamen 2014
and is responsible for managing and commanding a ship? According to the CMC 1992, the
master is responsible for the management and navigation of the ship. The duty of the master
in the management and navigation of the ship is not absolved even with the presence at\a
pilot piloting the ship.’ The master should also take necessary measures to protect the Siiip
and all persons on board, the documents, postal matters, the goods as well as other pruperty
carried.® For the protection of persons on board, the Regulations on Seamen 2014 specify
that when managing and commanding a ship, the master must ensure the safery of persons
on board and those temporarily embarked on board.” The master if negligent in protecting
the safety of seamen on board is liable in tort for the injury to or death of any seamen.® The
master’s liability will not be discharged even if there is a certain fault of the injured seaman.”

| Decree No. 494 of the State Council of the PRC 2007.

2 Seamen on military vessels shall be administered in accordance with the relevant provisions of the State
and the armed forces. Seamen serving on fishing vessels shall be administered in accordance with the relevant
provisions of the competent fisheries administration department of the State Council. See art 71 of the Regula-
tions on Seamen 2014.

3 Regulations on Seamen 2014, art 4, para2.

4 CMC 1992, art 35, para 1.

5 ibid, art 39.

6 ibid, art 35, para 3.

7 Regulations on Seamen 2014, art 22, para 7.

8 Jiang Hedi v Le Hengguo (2002) Yong Hai Shi Chu Zi No. 18 (Ningbo Maritime Court).

9 Liy Linv Li Yingwian and Huang Jionbin (2011) Guang Hai Fa Chu Zi No. 113 (Guangzhou Maritime Court)
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3.3 The persons temporarily embarked on board include any person sent by charterers
on board for loading/discharge operations. In Cui Dehai v Jinyang Shipping Company,'® an
employee of the charterer was sent on board and injured in an accident during the discharge
operation. The Tianjin High People’s Court held that the master had a duty to ensure the
safety of the employee on board and the shipowner had the burden of proof that the master
had exercised due diligence in the management of the ship to prevent the occurrence of the
accident. Persons temporarily embarked on board also include repairmen who are on board
the vessel to conduct repair work. In The Shipping Corporation of India Co Ltd and United
India Insurance Company v Qingdao Beihai Shipbuilding Heavy Industry Co Ltd," the ship
repairmen on board were injured when an accident happened to the ship in the shipyard.
The Shandong High People’s Court held that the master’s duty of management of the ship
was nol relieved on the basis of the ship repair. The repairer’s duties were to repair certain
parts of the ship under the supervision of the master. When the master was on board, it was
not the repairmen’s duty but the master’s responsibility to keep the ship safe and ensure the
safety of the repairmen. The master is free of responsibility only when he is not on board
and if the repairmen control and operate the ship.

3.4 Tol comply #rith these obligations, orders given by the master within the scope of
his functions ant! powers must be carried out by other members of crew, passengers and
all other persous on board.'? The Regulations on Seamen 2014 repeat that all persons on
board are-vound to carry out the orders delivered by the master within the scope of his
functions and powers. In addition, the officers should organise their subordinate seamen to
carry-out the master’s orders and supervise the performance of their functions and duties.”
Shnirid death occur to the master, or should the master be unable to perform his duties for
v,'hateyer reason, the deck officer with the highest rank shall then act as the master; before
the ship sails from its next port of call, the shipowner should appoint a new master to take
command.™

3..5 The Regulations on Seamen 2014 provide detailed requirements for the master’s
obligation to manage and navigate a ship. When managing and commanding a ship, the
master must meet the following requirements:

(1) ensuring that the ship and seamen carries all certificates, documents and other
relevant navigational materials to meet statutory requirements;

(2) formulating the emergency plan and ensuring its effective implementation;

(3) ensuring the seaworthiness of the ship and the competency of the seamen at the
commgncement of the voyage, ensuring the minimum safe manning for the ship
'ficcordmg to the relevant law, and securing the normal watchkeeping of the ship;

(4) implementing the maritime administration’s instructions on waterborne traffic
safety and prevention and control of pollution from ships, and submitting an
accident report to the maritime administration where the ship is involved in a
waterborne traffic accident or pollution accident;

10 (2003) Jin Gao Min Si Zhong Zi No. 87 (Tianjin Hi ’
a ; jin High People’s Court) (CA).
11 (2008) Lu Min Si Zhong Zi No. 95 (Shandong Hi ’s
: g High People’s Court) (CA).
12 CMC 1992, art 35, para 2. ¥ : ()
13 Regulations on Seamen 2014. art 21.
14 CMC 1992, art 40.

23




-

SUBSTANTIVE MARITIME LAW

(5) conducting routine training and examination of seamen on the ship, and faithfully
recording their service experience and performance in their Seaman’s Ldentity
Documents;

(6) being on duty on the bridge or, if necessary, directly commanding the ship, when
the ship enters or leaves the port, berths or unberths, or passes heavy traffic zones
or dangerous navigational zones, or encounters inclement weather or sea condi-
tions, or suffers a waterborne traffic accident, ship pollution accident, ship security
incident or other emergency situations;

(7) ensuring the safety of persons on board and those temporarily embarked on board,;

(8) organising the seamen and other persons on board to render rescue operations
where the ship encounters an accident threatening the safety of the lives and prop-
erty on board; and

(9) when the ship is abandoned, taking all measures first to organise the passengers
to safely leave the ship, then arranging for seamen to leave, and himself as the
master, being the last person to leave and, before leaving the ship, directing sea-
men to rescue the deck log book, engine log book, oil record book, radio log book,
the charts, documents and papers used in the voyage, as well as valuables, postal
matter and cash money as far as possible."”

3.6 The Regulations on Seamen 2014 emphasise that the master has the power to make
independent decisions with regard to the waterborne safety of lives and property, ship secu-
rity and prevention and control of pollution, and shall assume the ultimate responsibility
for such matters. In performing his duties, the master may exercise the following powers:

(1) to determine the voyage plan, or refuse to sail or discontinue the voyage where the
ship fails to meet the requirements for safe navigation;

(2) to refuse to carry out illegal instructions by the employer of the seamen or the
owner of the ship, or instructions that may threaten the safety of lives, property
and the ship or cause pollution to the waters;

(3) to correct or stop the pilot’s instruction in a timely manner or, if necessaiy, to
ask for a change of the pilot, when finding the pilot’s operating instructions may
threaten safe navigation or pollute the waters;

(4) to decide to evacuate the ship when the ship is in distress and the sa‘ety of lives
on board is seriously threatened;

(5) to decide to abandon the ship if the sinking or destruction of the ship is inevitable,
however, he must first report such matter to the owner of the ship for permission,
except in an emergency;'® and

(6) to order incompetent seamen to leave their posts."”

3.7 To ensure the safety of the ship and all persons on board, the master is entitled to
confine or take other necessary measures against those who have committed crimes or
violated laws or regulations on board, and to guard against their concealment, destruction
or forging of evidence. The master, having taken those actions, must make a written report

15 Regulations on Seamen 2014, art 22. The 9th requirement is the same as art 38, para 2 of the CMC 1992
16 It is the same as art 38, para 1 of the CMC 1992.
17 Regulations on Seamen 2014, art 24.
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of the case, which shall bear the signature of the master himself and those of two or more
others on board, and shall be handed over, together with the offender, to the authorities
concerned for disposition."

3.8 The master should make entries in the log book of any occurrence of birth or death
on board and should issue a certificate to that effect in the presence of two witnesses. The
death certificate shall be attached with a list of personal belongings of the deceased, and
attestation should be given by the master to the will, if any, of the deceased. Both the death
certificate and the will should be taken into safe keeping by the master and handed over to
the family members of the deceased or the organisations concerned.'

3.9 After a collision, the master of each of the ships in collision is bound, so far as he
can do so without serious danger to his ship and persons on board, to render assistance to
the other ship and persons on board. The master of each of the ships in collision is likewise
bound so far as possible to make known to the other ship the name of his ship, its port of
registry, port of departure and port of destination.”

Seamen

3.10 The term “seamen” in the CMC 1992 means the entire complement of the ship,
including the raaster.”! The term “seaman” in the Regulations on Seamen 2014 means a
person whohas obtained the Seaman’s Identity Document after being registered in accor-
dancewitn the provisions of the Regulations on Seamen 2014 including the master, officer
and1uting (who is any ordinary seaman other than master or officer).”? As words are not
o.uralised in Chinese, the terms for “seamen” and “seaman” are the same word. The mean-
ing of seaman in the Regulations on Seamen 2014 emphasises the requirements for the
registration and possession of the Seaman’s Identity Document.”

3.11 In the Regulations on Seamen 2014, the term “officer” means a person who has
obtained the relevant qualifications in accordance with the provisions of the Regulations on
Seamen 2014, including chief officer, second officer, third officer, chief engineer, second
engineer, third engineer, fourth engineer, communication personnel, and other senior tech-
nical and administrative personnel serving on board. The term “rating” means seamen other
than the master and officers.> During the voyage, the master and officers may not resign,
leave or suspend their duties without permission.”® The master and officers of a ship with
Chinese nationality?® should be recruited from among Chinese seamen. In case of an actual
need for the posts of officers to be assumed by foreign seamen, the matter shall be reported
to the maritime administration®’ for approval. %

18 CMC 1992, art 36.

19 ibid, art 37.

20 ibid, art 166.

21 ibid, art 31.

22 Regulations on Seamen 2014, art 4, para 1.

23 For definition of Identity Document, see para 3.14.
24 Regulations on Seamen 2014, art 4, paras 2 and 3.
25 ibid, art 23.

26 For ship’s nationality, see paras 2.21-2.14.

27 The authority is the Maritime Safety Administration of the PRC.
28 Regulations on Seamen 2014, art 12.
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3.12 According to the Regulations on Seamen 2014, when serving on board, a seaman
must meet the following requirements:

(1) carry the valid documents and certificates as specified in the Regulations on Sea-
men 2014;

(2) keep abreast of the seaworthiness conditions of the ship, security conditions of
the trade route, as well as the necessary information about meteorologicai and sea
conditions in the relevant trade zone;

(3) abide by the management systems and watchkeeping provisions of the ship,
operate, control and manage the ship according to the rules on waterborne traffic
safety and prevention and control of pollution from ships, faithfully complete the
relevant statutory documents of the ship, and not conceal, tamper with or destroy
the relevant statutory certificates and documents of the ship;

(4) participate in emergency drills and exercises of the ship and implement emer-
gency precautions as required by emergency management of the ship;

(5) abide by the reporting system of the ship and submit a timely report when dangers,
accidents, security incidents or other circumstances affecting the navigation safety
are found or take place;

(6) make all efforts to rescue people in danger if it would impose no serious danger to
himself; and

(7) be prohibited from carrying passengers and cargo on the ship for private purposes
or carry contraband.?

Registration and qualifications of seamen

Registration
3.13 To apply for seaman registration, the following requirements must be met:

(1) be not less than 18 years old (or not less than 16 years old for those who arc on
internship or probation on board) but not more than 60 years old;

(2) meet the medical fitness standards for seamen; and

(3) have received basic safety training for seamen and passed the exar wavon held by
the maritime administration.

Those who apply for registration as seamen serving on ships of international voyages must
in addition pass the professional foreign language examination for seamen.*’

3.14 The maritime administration should, within ten days from the date of receipt of
an application for seaman registration, make a decision whether or not to register the
applicant. If the requirements prescribed in the Regulations on Seamen 2014 are met, it
should register the applicant and issue the Seaman’s Identity Document. However, it will
not register the applicant if five years have not elapsed since the revocation of his Sea-
man’s Identity Document in accordance with the law.”’ The Seaman’s Identity Document

29 ibid, art 20.
30 ibid, art 5.
31 ibid, art 6, para 2.
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is the occupational identity certificate of a seaman. It indicates the seaman’s name, address,
contact person(s), contact methods and other relevant information. If any item of the Sea-
man’s Identity Document changes, the seaman must go through certain formalities at the
relevant maritime administration.’ The maritime administration will cancel the seaman’s
registration and make it known to the public if a seaman is found in one of the following
circumstances:

(1) to be dead or being declared missing;

(2) to have lost his capacity for civil conduct;

(3) that his Seaman’s Identity Document has been revoked in accordance with law; or
(4) he has applied for cancellation of registration on his own volition.”

Competency certificate

3.15 A seaman performing navigational or engineering watchkeeping duties must obtain
arelevant Seaman’s Competency Certificate. To apply for the Seaman’s Competency Cer-
tificate. he must have met the following requirements:

(1) obtain=d a Seaman’s Identity Document;

(2) metihemedical fitness requirements for the seaman’s post;

(3) received the relevant competency training and special training; and

(4 have the corresponding qualifications for the seaman’s post and a good perfor-
mance and safety record.*

"o apply for the Seaman’s Competency Certificate, a written application should be sub-
mitted to the maritime administration, accompanied with the materials certifying that the
applicant meets the aforementioned requirements. Where the applicant meets the require-
ments and has passed the competency examination held by the maritime administration,
the maritime administration will issue a relevant Competency Certificate to him.** The
Seaman’s Competency Certificate indicates the items such as the trade zone (route), type
and class of the ship, his position and the validity period of the Certificate, which will match
the seaman’s competency. The validity period of the Seaman’s Competency Certificate may
not exceed five years.

Seaman s passport

3.16 A Chinese seaman who enters and leaves China as a seaman or serves on a ship
flying the flag of a foreign country should apply for a Seaman’s Passport of the PRC at the
maritime administration. To apply for a Seaman’s Passport. the following requirements
must be met:

(1) be acitizen of the People’s Republic of China;

32 ibid, art 7.
33 ibid, art 8.
34 ibid, art 9.
35 ibid, art 10.
36 ihid, art 11.

27




SUBSTANTIVE MARITIME LAW

(2) hold the Seaman’s Competency Certificate for serving on ships of international
voyages or undertaking a definite seafaring mission abroad; and

(3) not be prohibited from leaving the country by any laws or administrative
regulations.*’

The maritime administration will, within seven days from the date of receipt of the appli-
cation, make a decision to approve or not to approve such application and, if it decides to
approve the application, issue a Seaman’s Passport to the applicant; or, if it decides not to
approve, it will notify the applicant in writing and give reasons.*®

3.17 The purpose of the Seaman’s Passport of the PRC is to serve as a document for a
Chinese seaman on a mission abroad to prove his identity as a citizen of the PRC. Where the
Seaman’s Passport is lost, stolen or damaged, an application for issuance of a new passport
can be made to the maritime administration. Where the seaman is abroad, he may apply for
such issuance to the embassy or consulate of the PRC. The validity period of the Seaman’s
Passport does not exceed five years.® A seaman holding the Seaman’s Passport of the PRC
enjoys the requisite rights, and is entitled to pass freely in other countries and regions in
accordance with local laws, relevant international treaties, and the maritime or shipping
agreements signed between the PRC and the relevant countries.*

Guarantee of profession for seamen

Benefits

3.18 Seamen and their employers are covered by work injury insurance, medical insur-
ance, old age insurance, unemployment insurance as well as other social insurance in accor-
dance with the relevant laws and provisions of the PRC, and they should pay premiums on
time and in full in accordance with law. The seamen’s employers should buy special life and
health insurance and provide relevant protective measures for seamen who serve on shipe
traveling to or through war zones or epidemic areas or ships carrying toxic or hazardous
substances.”'

3.19 The living and working areas of scamen on board shall conform to the require-
ments for a suitable living environment, safe operations and the protecticn ot seamen as
prescribed by the national criteria for ship survey. The seamen’s empleyers should pro-
vide seamen with the necessary articles for daily use, occupational protective articles and
medical supplies, establish the health records for seamen, and carry out regular medical
examinations for seamen to prevent and control for occupational injuries or diseases. The
employer of seamen should provide timely medical treatment for sick or injured seamen
serving on board and, if a seaman is found to be missing or dead, should make proper sub-
sequent arrangements in a timely manner.*

37 ibid, art 15.
38 ibid, art 16.
39 ibid, art 17.
40 ibid, art 18.
41 ibid, art 25.
42 ibid, art 26.
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3.20 Employers of seamen should sign labour contracts with the seamen in accordance
with the laws and regulations on labour contracts as well as the international treaties regard-
ing seamen’s labour and social security that the PRC has concluded or acceded to. There
are three types of employment contracts for seamen in China. The first is the employment
contract between a shipowner and seamen, which is a formal employment contract. The
second is a temporary employment contract between a shipowner and seamen, which is a
kind of service contract. The last is a tripartite contract between a shipowner, seamen and
an employment agency under which the seamen have an employment contract with the
agency and are sent to the shipowner for work on board. The relevant laws and regulations
governing the first kind of employment contract include the Labour Law 1994, the Labour
Contract Law 2012 and the Regulations on Seamen 2014." The laws governing the latter
two kinds of employment contract are the General Principle of the Civil Law and the Con-
tract Law.* The relevant international treaty governing such employment contracts is the
Maritime Labour Convention 2006.* An employer may not recruit a person who has not
obtained the certificates prescribed by the Regulations on Seamen 2014 to work on board
a vessel.*

Repatriation

3.21 When serving on board, a seaman may ask for repairiation in any of the following
circumstanses:

‘i), the seaman’s labour contract expires or is terminated in accordance with law;

{Z) the seaman is incompetent to perform the duties of his post on board;

(3) the ship is lost;

(4) the ship travels to a war zone or an epidemic area without consent of the sea-
man; or

(5) the employer of seamen or the owner of the ship is unable to continue to fulfil its
legal or contractual obligations for its seamen by reason of bankruptcy, sale of the
ship, change in ship’s registration or other reasons.”

3.22 A seaman may choose the place of repatriation from among the following places:

(1) the place where he is recruited or he first assumes his post on board;

(2) the place of residence or registered permanent residence of the seaman, or the
ship’s registry; or

(3) a place agreed upon by the seaman and the employer of seamen or the owner of
the ship.*®

The employer of seamen must pay for the cost of repatriation of its seamen, including the
seamen’s traveling expenses, reasonable expenses for accommodation, food and medical

43 Qiao Zhenshan v Dalian Tianmiao International Shipping Agency Co Litd (2010) Liao Min San Zhong Zi
No. 99 (Liaoning High People’s Court) (CA).

44 Cheng Songpeng v Zhang Jianfei (2011) Yong Hai Fa Zhou Shang Chu Zi No. 98 (Ningbo Maritime Court).

45 For discussion of the MLC 2006, see paras 3.23-3.25.

46 Regulations on Seamen 2014, art 27.

47 ibid, art 31.

48 ibid, art 32.
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CHAPTER 10

Sea towage contracts

10.1 In the CMC 1992, a sea towage contract is a contract whereby the tug owner
undertakes to tow an object by sea with a tug from one place to another, and the tow party
pays the towage. Towage in the CMC 1992 does not include the towage service rendered
to ships within the port area.' Furthermore, maritime towage services between the ports of
the PRC shall be undertaken by ships flying the national flag of the PRC, except as other-
wise provided for by laws or administrative rules and regulations. No foreign ships may
engage in the maritime towage services between the ports of the PRC unless permitted by
the competent authorities of transport and communications under the State Council 2

10.2 Sea towage contracts in Chinese shipping practice are always based on standard
form of towage, e.g. CHINATOW of China Ocean Engineering Corporation and BIMCO’s
TOWCON and TOWHIRE. A sea towage contract must be between tug and tow. Where a
tug owner tows a barge owned or operated by him to transport goods by sea from one port
to another, it shall be deemed as an act of carriage of goods by sea, and not a towage.* The
CMC 1992 requires that a contract of sea towage shall be made in writing,* Although a sea
towage contract is not a named contract in the Contract Law 1999, the general principles of
the Contract Law 1999 can apply to the sea towage contract except where the CMC 162

has special rules for the sea towage contract.

Third parties to sea towage contracts

10.3 Normally, a tow owner directly enters into a sea towage contrast with a tug owner.
In some special cases, a sea towage contract may be concluded betwe=n'a tug owner and a
third party rather than a tow owner. Meanwhile, the third party can enter into another con-
tract with the tow owner for the towage service. Of course, it is the tug owner who actually
provides towage service for the tow owner. When the object of towage is damaged due
to the fault of the tug, a question may arise that whether the tug owner or the third party
shall be liable for the damage to the object of towage. This question has been examined in
Huatai Property Insurance Co Ltd Shanghai Branch v Shanghai Safe Shipping Enterprises
Co (Huatai v Safe Shipping).® In this case, the defendant entered into a towage contract

1 CMC 1992, art 155,

2 ibid, art 4.

3 ibid, art 164,

4 ibid, art 156.

5 (2004) Hu Hai Fa Shang Chu Zi Ne. 5 (Shanghai Maritime Court).
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ed on BIMCO TOWCON form with Yantai Salvage Bureau. It was agreed that the tow.
i er hired the vessel Beihai 102 from Yantai Salvage Bureau to tow a FPSO vessel® Hai
‘;fznr[; Shi You 111 of the tow owner for a trial trip. In the contract between the tow owner
and the defendant, it was agreed that the defendant was resp.onsibl.e for the towage with T;he
ame tug Beihai 102. The vessel Hai Yang Shi You 111 collided with another vessel during
:he towage. It was not disputed that the vessel Beihai 102 was liable for the damage tt—) the
vessel Hai Yang Shi You 111 due to the collision. The insurer of the vessel Hai Yang Shi You
111 exercised the right of subrogation against the defenfiant.

10.4 In the Shanghai Maritime Court, the insurer claimed that the defendant as the con-
iractual party to the towage contract should be liable for the damage to the tow. The Shanghai
Maritime Court, however, did not recognise the defendant as the party to the towage contraf:t.
t was understood that, although the defendant was the contractual party to the f:ontract with
the insured tow owner, Yantai Salvage Bureau was actually the party who provided the tow-
age service for the tow owner. The Shanghai Maritime Court mterpreted that th.e contract
petween the defendant and the tow owner was not the basis of the n?surer’s claim, but an
evidence of Yantai Salvage Bureau’s status as the performing party in the towage. There-
fore, Yantai Salvage Bureau was the actual party to the towage contract and the defendant
was not liable fur the damage to the tow. o .

10.5 Thisinierpretation may not completely comply with the principle of pr.wrfy of
contract.However, the same tug in the two contracts Huatia v Safe Shipping may indicate
that 26 d=f=ndant may have been acting as an agent of the tow owner only. If the name
of the tug were not identified in the contract between the defendant and the tow owner,
s uncertain and difficult to anticipate whether, in Chinese courts, the defendant as a
1hird party who does not actually provide towage service is cgnsidered as the_contractu.al
party rather than the agent in the towage contract. When a thn‘d party exists in t.he cha¥n
of towage contract, the tow owner may choose to claim against the tug owner directly in
tort since there is no contractual relation between them.” However. it seems that a safe
solution for the tow owner is to claim against both the third party and the tug owner for
joint liability. o '

10.6 If necessary, the tow owner may claim against all relevant parties involved in
the towage service and the Chinese courts will find the liable person for the damage to
the tow. In Lin Xianjun and Chen Qianping v Hainan Lingao Kunshe Shipping Company
and Others,? the tow owner entered into a towage contract with the first tug owner but the
first tug owner did not provide the agreed tug for towage service. Instead, the second tug
owner, according to the agreement between the first tug owner and the second !:ug owner,
provided the second tug to tow the object in the towage contract. The .tow sank in the tow-
age due to the unseaworthiness of the second tug. The tow owner claimed for the damage
to the tow against the defendants including the first tug owner, the real owner of the second
tug, the registered owner of the second tug and the bareboat charterer of.the secm_ld t.ug. It
was found by the Guangzhou Maritime Court that the first tug owner did not exist in the

6 A FPSO vessel refers to a Floating Processing Storage and Offloading vessel. A FPSO vessel can be a
conversion of an oil tanker or can be a vessel built specially for the application. '

7 China Pacific Insurance Co Ltd Shanghai Branch v Shenzhen Wanpeng Shipping Co Lid (2001) Hu Hai Fa
Shang Chu Zi No. 12 (Shanghai Maritime Court).

8 (2002) Guang Hai Fa Chu Zi No. 37 (Guangzhou Maritime Court}.
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registration of the local authority. Therefore, the tow owner could only claim against othey
defendants in tort. The Guangzhou Maritime Court ultimately found that the bareboat chap.
terer actually controlled the second tug and provided the towage service to the tow owner
Therefore, it was held that the bareboat charterer of the second tug should be liable for the
damage to the tow.

Seaworthiness of tug and tow

10.7 Under the CMC 1992, seaworthiness of the tug and tow is not absolute. On the
one hand, the tug owner shall, before and at the beginning of the towage, exercise dye
diligence to make the tug seaworthy and towworthy and to properly man the tug and equip
it with gears and tow lines and to provide all other necessary supplies and appliances for
the intended voyage. On the other hand, the tow owner shall, before and at the beginning
of the towage, make all necessary preparations therefore and shall exercise due diligence
to make the object to be towed towworthy and shall give the tug owner a true account of
the object to be towed.’

10.8 The tow owner also needs to provide the certificate of towworthiness and other
documents of the object to be towed issued by the relevant survey and inspection organ-
isations.'® If the tow owner fails to provide the necessary certificates and documents, he
shall be liable for the damage to the tug owner even if the towage is not performed. In The
Zhao Qing Gong 1111," the tug owner agreed to tow the vessel Zhao Qing Gong 1111 for
a coastal voyage from Fujian Fuzhou to Guangdong Sihui and the tow owner agreed to
pay the towage. The towage contract provided that the tow owner was responsible for the
certificate of towworthiness. The tow owner paid RMB 80,000'? as the first instalment of
towage fee. The tug owner sent the tug from Xiamen to Fuzhou but could not contact the
tow owner. Thus the towage contract was not performed. The tow owner claimed agains
the tug owner for return of the paid instalment of towage fee. It was found that the tew
owner failed to provide the certificate of towwothiness because the tow vessel Zhoo Cing
Gong 1111 was an inland water vessel only. The tug owner argued that the cost. ot fuel for
the return voyage of the tug was more than RMB 80,000 which was the damage to the tug
owner because of the tow owner’s breach of the towage contract. The Guargzhou Maritime
Court held that it was the tow owner, not the tug owner, who breached (he towage contract
and, therefore, dismissed the tow owner’s claim.

Force majeure in sea towage contract

10.9 The general principle of force majeure in contract law applies to the sea towage
contract in the CMC 1992. Where the object towed cannot reach its destination due to force
majeure or other causes not attributable to the fault of either party, unless the towage con-
tract provides otherwise, the tug owner may deliver the object towed to the tow party or its

9 CMC 1992, art 157.

10 ibid, art 157, para 2.

11 (2012) Guang Hai Fa Chu Zi No. 269 (Guangzhou Maritime Court).

12 RMB is an abbreviation of Renminbi. RMB is official money in the PRC.
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agent at a place near the destination or at a safe port or an anchorage chosen by the master
of the tug, and the contract of towage shall be deemed to have been fulfilled.”

10.10 If, before the commencement of the towage service, due to force majeure or other
causes not attributable to the fault of either party, the towage contract cannot be performed,
either party may cancel the contract and neither shall be liable to the other. In such event,
the towage fee that has already been paid shall be returned to the tow party by the tug
owner, unless otherwise agreed upon in the towage contract." If, after the commencement
of the towage service, due to force majeure or other causes not attributable to the fault of
cither party, the towage contract could not be performed, either party may cancel the tow-
age contract and neither shall be liable to the other."”

Towage fee and duress

10.11 The payment of the towage fee is an important obligation of the tow owner in
a towage contract. Where the tow owner fails to pay the towage fee or other reasonable
expenses as agreed, the tug owner shall have a lien on the object towed under the CMC
1992.'¢ If the tow owner refuses to pay the towage fee relying on duress, he has the burden
to prove the existeiice of the duress. In Zhoushan Yuntong Shipping Co Ltd v Zhejiang
Qianhong Marize Co Ltd," although the towage fee was fixed to be RMB 1.25 million,
the tug ow/ier required a further RMB 200,000 for the towage. Because the tow lost power
pefore the wowage, the tow owner agreed to pay the further towage fee. After the towage
service, the tow owner refused to pay the further towage fee and argued that he had to
ared to pay the further towage fee at the request of the tug owner in duress, because
rtherwise both the tow and the crews and goods on board the tow would be in danger.
This argument was refused by the Ningbo Maritime Court. The Ningbo Maritime Court
pointed out that the tow owner could cancel the towage contract if he refused to pay the
further towage fee. It was found that the tow was still safely anchored and had kept the
correct anchoring position before and during the towage. Therefore, the tow owner failed
to prove the existence of duress and was liable for the payment of the further towage fee
as was agreed.

Liabilities and immunities

10.12 The liability regime of towage in the CMC 1992 is based on the fault of parties.
This liability regime applies only if and when there are no provisions or no different provi-
sions in this regard in the sea towage contract. In the course of the sea towage, if the damage
suffered by the tug owner or the tow owner was caused by the fault of one of the parties,
the party in fault shall be liable for compensation. If the damage was caused by the faults
of both parties, both parties shall be liable for compensation in proportion to the extent of

13 CMC 1992, art 160.

14 ibid, art 158,

15 ibid, art 159.

16 ibid, art 161.

17 (2008) Yong Hai Fa Shang Chu Zi No. 152 (Ningbo Maritime Court).
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Traffic Safety Law 1983, which includes relevant issues in respect of collisions of ships,
such as navigation, berthing and operations, safety protection, investigation and handl{ng
of fraffic accidents and legal liability. However, it is understood as an administrative law
for the safe management of ships by governments. Therefore, both the CMC 1992 and the
COLREGs 1972 apply to disputes over the collision of ships in judicial practice.'®

Ships in collision

11.3 “Ships” in the collision of ships in the CMC 1992 include those non-military gr
public service ships or craft that collide with the ships generally defined in the CMC 1997 1
The ship as a general concept in the CMC 1992 means sea-going ships and other mobile
units, but does not include ships or craft to be used for military or public service purposes,
nor small ships of less than 20 tons gross tonnage, including ship’s apparel.2 However, the
provisions regarding the collision of ships in the CMC 1992 do not apply to disputes over
collision between military vessels or official vessels in commercial activities and others
ships for the collision of ships in the CMC 1992." Furthermore, the collision of ships in the
CMC 1992 does not include collision between the inland water ships.™

11.4 The COLREGs 1972 applies to all vessels on the high seas and in all waters
connected therewith navigable by seagoing vessels.”* The word “vessel” includes every
description of water craft, including non-displacement craft and seaplanes, used or capable
of being used as a means of transportation on water.!® The Collisions Convention 1910
applies to the compensation for damages caused to vessels, or to any things or persons on
board thereof due to a collision that occurs between sea-going vessels or between sea-going
vessels and vessels of inland navigation in whatever waters the collision takes place.”

11.5 Where a ship has caused damage to another ship and persons, goods or other prop-
erty on board that ship, either by the execution or non-execution of a manoeuvre or by the
non-observance of navigation regulations, even if no collision has actually occurred,'® e
provisions regarding collision of ships in the CMC 1992 shall apply.'®

Liabilities in collision

General principles

11.6 The three general rules of legal liability are established by the Collisions Conven-
tion 1910. First, if a collision occurs that is accidental or of an uncertain cause, the damages

10 Ding Hanshou and Others v Liu Xiaoyun (2015) Min Shen Zi No. 1205 (SPC) (Retrial).
11 CMC 1992, art 156, para 2.

12 ibid, art 3.

13 Minutes of the Second National Working Conference on the Trial of Foreign-Related Commercial and
Maritime Cases 2005 (the “Minutes of the Second National Working Conference 2005™), art 128.

14 Provisions on Vessel Collisions 2008, art 1.

15 COLREGs 1972, art I, para 1.

16 ibid, art 3, para 1.

17 Collisions Convention, art 1.

18 For example, the damage caused by waves due to the short distance between two ships.

19 CMC 1992, art 170. Article 13 of the Collisions Convention 1910 provides the same extension of
application.
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are borne by the party that suffers them.? Second, if a collision occurs that i?, the faglt_ of

arty, the party at fault is liable for the damages that were caused.” Last, if a co]}usmn
I [i;urs ‘that is the fault of more than one party, the parties at fault are liable in pr(?pomon to
gfe faults respectively committed (if it is not possible to determine the proportional fault,
the liability s apportioned equally between the parties at fault).zf The general rules of legal
liability in the Collisions Convention 1910 apply wh_ere the collalsmn is caused by the fault
of a pilot, even when the pilot is carried by compulm.on of law.? .

11.7 The general rules in the Collisions Convention 1910 are the same to thosej in th.e
CMC 1992. First of all, neither of the parties shall be liable to the other 1f the collision is
caused by force majeure or other causes not attributal:\llef to ‘the fault of either party or if
the cause thereof is left in doubt.” Second, if the colhsmn.m caused. b.y the _fault of one
of the ships, the one in fault shall be liable therefor.” Last, .]f the co}hdmg ships are all in
fault, each ship shall be liable in proportion to the extent of its fault; if the respective faults
are equal in proportion or it is impossible to det-ermine the extent .of the proportzlzm of the
respective faults, the liability of the colliding ships shall be appofﬂom'ad egually.

11.8 Force majeure in the Contract Law 1999 means objective situations that cannot
be foreseen, avoided or overcome.” In judicial practice, Chinese courts apply the same
concept of forgenajeure in disputes over collision of ships although there may be torhgus
liability and(not contractual liability in such disputes. In Shanghai Dc_mgfang Dredging
Engineering Co Ltd v Hudong Shipbuilding Co Ltd*® the defendant’g ship suffereq a force
10 @z, which broke the cables for anchoring the ship; it collided with another ship when
it L‘;'G sed the Huangpu River in a short period of time. It was found that the me‘feorolog_lcal
Jdepartment did not forecast the disastrous weather in this case. Begause the glalmant fal.led
.0 prove that the defendant had not made great efforts in good faith to avoid overcoming
this disaster, the defendant was not liable for the collision due to the disastrous weather as
a force majeure.

Proportion of liability

11.9 Where the colliding ships are all at fault for the collision at sea or in other navigable
waters, the liability and the proportion thereof shall be analysed in the context of tl.le COL-
REGs 1972. In principle, more fault mean more liability. If the ships in the collision have
the same or are at similar fault, the liability of their shipowners shall be divided equally in
proportion. Otherwise, the shipowner who is at more fault bears more liability. In Maoming
Maonan Xinghua Petroleum & Chemical Co Ltd v Fujian Shishi Xinda Shipping Co. Ltd
and Others,” both of the ships in the collision failed to maintain a proper look-out by sight,

20 Collisions Convention 1910, art 2.

21 ibid, art 3.

22 ibid, art 4.

23 ibid, art 5.

24 CMC 1992, art 167,

25 ibid, art 168.

26 ibid, art 169, para 1.

27 Contract Law 1999, art 117, para 2.

28 (1999) Hu Gao Jing Zhong Zi No. 423 (Shanghai High People’s Court) (CA).
29 (2002) Guang Hai Fa Chu Zi No. 139 (Guangzhou Maritime Court).
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failed to proceed at a safe speed, and failed to properly use the radar equipment and thyg
violated rules 5, 6 and rule 7 (b) of the COLREGs 1972. Apart from the same violations,
one of the ships also failed to take avoiding action consisting of an alteration of course
towards a vessel abeam or abaft the beam in ample time and thus violated rule 19 (d) (ii) of
the COLREGs 1972. Because one of the ships had violated the COLREGs 1972 more, that
ship was held to bear 60 per cent of the liability for the collision.

11.10 Where the violations of the COLREGs 1972 by the parties in the ships collision
are similar, Chinese courts may take into account the primary cause of the collision for
determining the proportion of liability. Whether an action is a primary cause of the shipg’
collision is subject to the discretion of judges based on the facts of the accident. In Beihai
Honghai Shipping Co Ltd v Orient Overseas Container Line (U.K.) Lid and Others . the
stand-on ship OOCL Europe collided with the give-way ship Xinghai 668 and both ships
violated rules 5, 6, 7 (a) and 8 of the COLREGs 1972. It was found that Xinghai 668 in the
crossing situation did not take early and substantial action to keep well clear until the last
two minutes before the accident, which violated rule 16 of the COLREGs 1972, but OOCL
Europe altered course to port for Xinghai 668 on her own port side even when it was found
that Xinghai 668 altered course to starboard so as to involve risk of collision that violated
rule 17 (c) of the COLREGs 1972. The court of first instance concluded that the wrong
action of OOCL Europe was the primary cause of the ships’ collision and thus should bear
60 per cent of the lability for the collision.®

11.11 However, the SPC disagreed with this conclusion in the retrial of this case.
It pointed out that the wrong action of Xinghai 668 was the primary cause of collision
although the wrong actions of OOCL Europe were also an important factor. Therefore, the
SPC held that Xinghai 668 should bear 60 per cent of the liability for the collision. The
SPC seems to have indicated that the collision may not have happened if the Xinghai 668
took early and substantial action to keep well clear in the crossing situation even if 0OCL
Europe ultimately took the wrong action to alter course to port. If this approach is correc),
it may then be necessary to examine whether OOCL Europe had a last clear chance to aveid
the collision if it had taken the right action.’? If OOCL Europe had a last clear chance to
avoid the collision when it found that Xinghai 668 altered course to starboard, Xuagnai 668
should not bear any liability, or at least not more liability than that of OOCL Furope. If there
was o last clear chance, the equal proportion of liability may be appropriate because it is
hard to conclude which action contributed to the collision more.

11.12 In reality, ships may not follow the COLREGs 1972 but take actions by mutual
agreement. In this circumstance, Chinese courts still apply the COLREGs 1972 for deter-
mining the proportion of liability. In Jiangsu Weilun Shipping Co Ltd v Miranda Rose
Co Ltd* before both ships Miranda Rose and Weilun 06 reached consensus, they should
“intersect at red lights™* when crossing each other. However, Miranda Rose first proposed

30 (2012) Min Ti Zi No. 142 (SPC) (Retrial).

31 (2009) Guang Hai Fa Chu Zi No. 4, 292; (2010) Yue Gao Fa Min Si Zhong Zi No. 86, 87 (Guangdong
High People’s Court) (CA).

32 The last clear chance doctrine is widely attributed to the English case of Davies v Mamn, 152 Eng. Rep. 588
(1842).

33 (2010) Hu Hai Fa Shang Chu Zi No. 24 (Shanghai Maritime Court), Guiding Case No. 31.

34 The lights in the term of “intersect in red lights™ in this case referred to the “sidelights”, which mean a green
light on the starboard side and a red light on the port side. See rule 21 (b} of the COLREGs 1972.
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wintersection at green lights” and Weilun 06 agreed to the proposal although‘ this pro-
A al violated the give-way obligation under the COLREGs 1972. Under this special
pf)s umstance, there was no “give-way vessel” or “keep-way vessel” under the COLREQS
71522 Nevertheless, after reaching consensus on intersection in green lights, both parties
pelieved that the other party would give way to it anq they failed to conduct- an eﬂ;cfﬂle
observation on the situation of the waters and fully estl.mate the current occasion an rlsus
f collision. They also did not take action until immediate danger was formed, and ﬁn;.i y
?ailed to avoid the collision. Although there was a mutual agreement bet\.m'aen the ShlPS,
the Shanghai Maritime Court determined the liabilities for the ships colhmon.accordlrlllg
to the COLREGs 1972 without consideration of the mutual a}gree'ment that violated the
COLREGs 1972. Because of the identical wrong courses of action, it was held that the two
ships should bear liability in equal proportion.

Causation in tort

11.13 For tortious liability in collision cases, the general pri'nciples (_Jf tort 'la-w apply.
Causation is a condition of tortious liability in the judicial practice of sl.u.p COHISIO‘I‘I cases
even though Chinese statute law does not expressly require thls' c_ondmon. In Rfckmers
Genoa Schiffahrisgesellschaft mbH & Cie KG and Rickmers-Lmzfz G’mbH & Cie KG v
CS Marirz Co Ltd?® one of the issues in the dispute over the ships .C(.)HISIOI-I was _the
causaticn between the collision and the explosion of one of tbe colliding ships, Rick-
meis Cenoa. Because of the collision, a flood of water poured into the No..l cargo _hold
% Rickmers Genoa. The cargo of magnesium desulfurisation agent within .contamers
.:cacted with the water and hydrogen was released, which caused the expl.o_swn. In the
chain of causation, the Shanghai Maritime Court pointed out that the collision was _the
origin of the explosion, the reaction between the water and the cargo was the c“,ondltl(;n
of the explosion, and both the collision and the reaction caused the explosion. Without the
collision, the reaction as the condition of the explosion would not have happened and Fhe
explosion would not have thus occurred. Therefore, it was held that there was .cau.s.atlc?n
in law between the ships’ collision and the explosion on Rickmers Geno_a. Fpr liability in
tort, it is necessary to examine both the causation in fact and the causation in law. In t‘hls
case, there was only causation in fact. In other words, the damage due to the explosion
was too remote. . o

11.14 The test of remoteness is foreseeability.® If the damage is not fores_eeable_, it is
too remote. In Xing Yulin v Qinzhou Port Yunshunda Shipping Cc_) J-Efd,ﬂ Fhe ship Taihan.da
collided with a first ship and kept reversing until a second collision with a_second ship.
The Shanghai Maritime Court pointed out that the first collision was an obv_mus' cause of
the second collision. However, it was just causation in fact, but not causation in law. In

35 Gao Min Si (Hai) Zhong Zi No. 239 (Shanghai High People’s Court) (CA). _

36 "(thoe?'?ils-hr:o such requis'emgnt in éhincse statute law. See English case Overse_as Tankship f( Ug() ftd v
Morts Dock and Engineering Co Ltd (The Wagon Mound (No. 1)) [1961] AC 388. In this case ic de 611 311 V;ES
not held liable for fire damage because it was not foreseeable, whereas, in Overseas Tankship (Uf')blr fv thz
Miller Steamship Co (The Wagon Mound (No. 2)) [1967] 1 AC 617, ﬂ"e. same defepdant was held Il;]l cl }(]Jl‘ :
fire damage based on the same facts in the claim from a different plaintiff, as the risk was foreseeable althougl
it was very small. _ B

37 (2013) Hu Hai Fa Shang Chu Zi No. 51 (Shanghai Maritime Court)
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fact, Tailianda did not lose its power after collision but was stil] under control. In the gy
of the Shanghai Maritime Court, Tailianda should not have kept reversing, leading to the
second collision, but instead should have stopped and anchored in a safe water. Therefores,
it was not the first collision but the continuous reverse of Tuilianda that caused the secopg
collision. So the liabilities in the two collisions should be separate and the first collidiy

ship was not liable for any damage to the second colliding ship in the second collision, It

both the causation in fact and the causation in law are satisfied, the liable person is liable
for the damage caused to others in tort. In Qinhuangdao Jinrun Shipping Co Ltd v F Ujian
Guanhai Shipping Co Ltd,*® the ship Guanhai 308 collided with a first ship in a crossj

situation causing its bow to alter course to starboard and collided again with a second ship
in the overtaking situation two minutes later. It was held that, from the perspective of cay.
sation, the first collision was the direct and primary cause of the second collision.** Singe
the causation was satisfied, the first colliding ship should be liable for the compensation

from Guanhai 308 to the second colliding ship according to its proportion of liability g
the first collision.*

Compensation for damages

Compensation in general

11.15 There is no compensation if neither of the parties is liable to the other.' If the
collision is caused by the fault of one of the ships, the one at fault shall be liable for com-
pensation of the loss of the other one.* If each ship is liable in proportion to the extent of
its fault, the ships in fault are liable for the dam age to the ship, the goods and other property
on board pursuant to the proportions. Where the cargos on board are damaged when both
the colliding ships are at fault, the cargo interests may claim against the carrying vessel for
breach of contract, or claim against one or both of the colliding vessels for compensaticn in
tort.* Where damage is caused to the property of a third party, the liability for cotnpensa-
tion of any of the colliding ships does not exceed the proportion it shall bear. i¥the ships
in fault have caused loss of life or personal injury to a third party, they shall'he Jjointly and
severally liable. If a ship has paid an amount of compensation in excess of its proportion,
it has the right of recourse against the other ship at fault.*

11.16 The property loss or losses of a third party means the loss or losses directly
caused by the vessel collision to the properties other than goods on the vessels or proper-
ties carried by crew. passengers, or other personnel on the ships that are all in fault.** The

|
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f life or personal injury to a third party includes tht? pe:rs.onal cas_uaities of crew2 pas-
k- and other personnel on the collided ships.*® In judicial practice, where part1e§ to
s?ngers, over ship collision have lodged lawsuits for disputes over the collision o.f .ShlpS,
E e court will suspend the trial of disputes over losses caused by the collision to
ahmgi—g;:rties of a third party and resume the trial after the conclusion of the dispute over
tne

. 7
the collision.”

Compensation for damage io property

11.17 The compensation for damage to property caustefi by the ships’ collision is 312)-
‘ect to the Provisions on Compensation for Vessel CIOHISIODS 1995. Damage to property
. ludes the physical damage to property, consequential expenses and loss, the reasonable
::;Jenses and loss for avoiding or minimising the damage_ and_ the lossl of exp.ected pg?s;:ecsz;
tive interest.”® In Chinese judicial practice, th‘e prospectw:eq interest is the lealsona ' s t0 :
that could be reasonably anticipated by th<.e liable person. .The loss of pena ty p;lb f[)h
third party is not a reasonable prospective-interest because it cannot be anticipated by the

i in a-collision.™ _
lla?i?l%er;”cl)ll:: con;pensation for damage to the ship Lflclugeg the compensation for the w?ot:e
damage and o0 partial damage. Whole damage to a ship includes Fhe loss of Zalue of t ,e
ship incliidiag bunkers on board, ship’s apparel and other plropemes on boarh_, s§ar;1egez
wag<s, vepatriation fees and other reasonable expenses. Partial damag.e to a ship inc uTh
the temporary and permanent repair cost, auxiliary expenses-and maintenance .cost. The
acmage to a ship also includes reasonable salvage rerz‘mneratlon, expenses for 1nvestlg3-
tion, rescue and removal of shipwreck, the costs for semr_lg the wreck mark, salvage reward,
loss of hire or freight for the current voyage, contribution to general average. loss due to
detention of ship and other reasonable costs and expenses.” _

11.19 The compensation for damage to the property on board includes the los_s or
devaluation caused by the loss of or damage to the property, reasonable cost for' repair or
treatment, reasonable cost for salvage, rescue and removal of the property, _ccmtrlbutlon to
general average and other reasonable costs and expenses.” The.compensatlon for damage
to the onshore installations caused by the collision with ships includes the whole loss. of
installations or the repair cost for the partial damage and reasonably expected prospective
interest before installations can be used as usual after repa}'r.53 If the owner of the .dam—
aged installations violates the principle of good faith and deliberately delays the repair, the
owner shall be liable for the loss of prospective interest so caused.™

38 (2014) Hu Hai Fa Shang Chu Zi No. 44 (Shanghai Maritime Court).

39 The question in a situation like this was not whether the negligence, which caused the collision, was
continuing, but whether the effect of the collision — which such negligence caused — was continuing, See English
case The Calliope [1970] 1 Lloyd’s Rep 84.

40 However, the compensation to the second colliding ship was not raised by Guanhai 308, so this point was
not discussed in the judgment of this case.

41 CMC 1992, art 167,

42 ibid, art 168.

43 Provisions on Vessel Collisions 2008, art 6.

44 CMC 1992, art 169, paras 2 and 3.

45 Minutes of the Second National Working Conference 2005, art 131,
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46 1ibid, art 132.

47 ibid, art 133. o

48 Provisions on Compensation for Vessel Collisions i99bS.],_a:tll. R ——

49 Tt also lacks the causation in law, namely the foresceability in tort claim. Se 1.1 14

50 China Huadian Engineering Co Ltd v CONTI JORK Shipping Ltd (2009) Jin Gao Min Si Zhong Zi No. 369
(Tianjin High People’s Court) (CA). N o

51 Provisions on Compensation for Vessel Collisions 1995, art 3.

52 ibid, art 4.

53 ibid, art 5. o . » i

54 S.P:anghar' International Port (Group) Co Lid and Shangi?m Last Container Terminal Co J;J.fd v KSF6
International SA and Hyundai Merchant Marine Co Ltd (2012) Min Shen Zi No. 1401 (SPC) (Retrial).
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Compensation for personal injury

11.20 According to the Interpretation on Compensation for Personal Damage 20033
compensation for personal injury includes:

(a) inthe event of injury: expenses paid for medical treatment and loss of income dye
to absence from work, including medical expenses, nursing expenses, travelling
expenses, accommodation expenses, board expenses in hospital, and necessary
expenses for food;

(b) in the event of disability due to injury: necessary expenses, cost for additiona]
needs in living and loss of income due to inability to work, including disability
compensation, expenses of disability aids, living expenses of dependants, as wel]
as necessary expenses of recovery, nursing, and continuing treatment actually
occurred in follow-up treatment:

(¢) in the event of death: the compensation for injury before death, funeral expenses,
living expenses of any dependants, death compensation expenses, travelling

. expenses and accommodation expenses paid and the loss of income due to
absence from work incurred by the relatives of the victim in collision for funera|
arrangements as well as other reasonable expenses.

11.21 Where a victim or a close relative of the deceased suffers mental distress, and
the compensation claimant files an action with a people’s court claiming compensation
for mental distress, such compensation shall be determined according to the Interpretation
on Compensation for Mental Distress 2001.57 The right to claim compensation for mental
distress shall not be transferred or succeeded, unless the person obligated to compensate
has promised in writing to make financial compensation or the compensation claimant hag
filed an action with a Chinese court.®® The compensation for mental distress includes the
compensation for disability, death and other forms of damage.* For the purpose of corn-
pensation, the claimant must prove that the mental distress is serious.® If the claimany fails
to prove the seriousness of mental distress, the claim for mental distress compensaiica may
not be considered when the personal injury has been compensated.®!

11.22 The amount of compensation for mental distress shall be determined hased on the
following factors:®

(1)  degree of the infringer’s fault, unless the law provides other wise;
(2) the means and place of the harm and the manner of the act of harm;
(3) consequences of the act of tort;

(4) the benefits obtained by the liable person;

55 Fa Shi [2003] No. 20 (SPC).

56 Interpretation on Compensation for Personal Damage 2003, art 17.
57 Fa Shi [2001] No. 7 (SPC).

58 Interpretation on Compensation for Personal Damage 2003, art 18.

59 Interpretation on Compensation for Mental Distress 2001, art 9.
60 Tort Liability Law 2009, art 22.

61 Zhu Xindong v Shen Zhouhang and Others (2015) Qing Hai Fa Hai Shi Chu Zi No. 116 (Qingdao Maritime
Court).

62 Interpretation on Compensation for Mental Distress 2001, art 10.
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(5) the liable person’s financial ability to bear the liability; aqd .
(6) average living standard in the area where the court accepting the case is located.

Liable persons

11.23 The liabilities for compensation arising out of a sh.ip collision shalll be borne‘by
the owner of the ship or by the bareboat charterer if the co]hsmq oceurs dun.ng the period
of bareboat charter and the bareboat charter is registered.” ln principle, a shlpowger. shall
mean the person who has been legally registered as the shlpownef. Where a ship is nol:
legally registered, the shipowner shall mean the person actually. in possession of sucl
ship.** However, in some special circumstances, the .1egally reglstered .shlpowneg mﬁy
not be the liable person in the collision of ships. In Chm.ese practice, :;1 ship owned by the
beneficial owner may be registered by another person vn'uth the person’s name. The reason
for this special practice is the registration requirement in law. _Th_e reall owner may not be
qualified to register his ship as the shipowner, and thus t.he shq? is regu?ten_ad by others to
satisfy the requirement of ship registration. Therefore, this special practlc_e is not based t(]in
an agency agreemert or management agreement between the_ real .beneﬁaal owner and the
registered owrier, but on a special agreement that is for. registration purpose c?nly. So the
registered owmnar is not an agent or the manager of the ship. Except Fhe regls_m'a‘tlon, the real
beneficiz! owner controls and is responsible for everything of the ship. In t.h_ls mrcum.stance,
onlv itz real beneficial owner is recognised as the liable person for collision of ships and
the 1c zistered owner does not bear joint and several Iiabili‘[)./.65 . _ _

i1.24 In international shipping practice, the ship’s Nationality Cert}ﬁcate is tl"le m(?st
important piece of evidence for identifying the shipowner. In Tokio Marme‘& Nfchzdo Fire
Insurance Co Ltd v PT Djakarta Lloyd (PERSERO),% the defendan.t was 1dent1}ied as the
shipowner through the ship’s registration information from the wel?51te of Llf{yt,l s Reglgter
in the court of first instance.”” The defendant argued that it was just the'shlp s techn%cal
manager, and, although the defendant’s name was on the ship’s sca?, it was Just for technical
management of the ship. The ship’s Safety Certificate and Compliance Certi_ﬁcate showed
that the defendant was the ship’s technical manager. The court of appeal po_mtec{ out that,
as international shipping practice, the ship’s Nationality Certiﬁc.ate was valid evidence of
ownership of the ship. According to the ship’s Nationality Certificate, the defendant was
not the shipowner or responsible manager. . o

11.25 In China, the bareboat chartering shall be registered at the ship registratlox_l autho;
ity. No ship bareboat chartering shall have legal effect against a third party unless re glstered._
So, if a bareboat charter is not legally registered,* the owner of the bareboat chartered ship

63 Provisions on Vessel Collisions 2008, art 4. — 5

64 Minutes of the Second National Working Conference H , para 2. ' o

65 Zhoushan Tongtu Engineering Co Ltd v Dandong Ji_xfang Shipping Co Ltd and Dandong Marine Shipping
Co Ltd (2001) Yong Hai Shi Chu Zi No. 109 (Ningbo Maritime _COL_lrt). i

66 (2010) Hu Gao Min Si (Hai) Zhong Zi No. 198 (S_hang}llgj High People’s Court) (CA).

67 (2008) Hu Hai Fa Shang Chu Zi No. 49 (Shanghalé\/lantlmc Court).

68 Regulations on the Registration of Ships 2014, art 6. o o

69 Thgli'cgistration of a barcboat charter in foreign jurisdictions may be recogms_ed if it is proved tha; the
bareboat charter has been legally registered overseas according to the rellevam‘. foreign law. S_ce Guangdong
Yudean Shipping Co Ltd v Hiro Shipping Inc and Others (2012) Min Shen Zi No. 23 (SPC) (Retrial).
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cannot argue that the bareboat charterer is liable for compensation in the ship collision, In
other words, the charterer of the unregistered bareboat charter is not a liable person for gh;
collision unless he agrees to bear the liability. However, the unregistered charterer wil| be
held jointly and severally liable with the shipowner in the ship collision action against both of
them.”™ Furthermore, where the colliding ships are all at fault, if the owner of one ship chogseg
to claim against an unregistered bareboat charterer of the other ship for the compensation gf
his loss without requiring to add the owner of the chartered ship for the claim, the claimany
shall not deny the bareboat charterer’s capacity as a subject in the counterclaim against him 1
11.26 Where the ship operator or manager is at fault in the ship collision, the Operator
or manager shall be held jointly and severally liable with the shipowner or the barehoat
charterer,” without prejudice to the circumstance where subjects bearing liability may seek
reimbursement among themselves.” Of course, the ship manager who is held liable shall

have the authority from the shipowner for the management of the ship and for dealing with
the matters of ship collision.™

Burden of proof and evidence

11.27 Under the Collisions Convention 1910, it is mandated that all legal presumptiong
of fault in regard to liability for collision are abolished.” The SPC has abolished the legal
presumptions of fault. The liabilities due to the fault in the ships collision are identified on
the basis of evidence. In Panama Trade Expansion Shipping Company and Hong Kong
Weilin Sailing Co Lid v Zhong Xiaoyuan and Zhuhai Anti-Smuggling Office (The Trade
Expansion),™ afishing boat was hit and sank and 21 people fell overboard. The ship causing
the accident did not rescue any person overboard but left the accident waters. The owners
of the fishing boat and Zhuhai Anti-Smuggling Office that requisitioned the fishing boat
claimed against the “liable” shipowner of the “liable” ship Trade Expansion causing the

accident.” Both the court of first instance and the court of appeal held that the “lia%je”

shipowner was liable for the loss of the fishing boat and the death of the people du ¢ the
collision.™

11.28 In the retrial of The Trade Expansion, the SPC pointed out that the claimants
should bear the burden of proof. In fact, all evidence that allegedly proved that Trade
Expansion was the liable ship causing the accident was indirect evidence 1 'was found that

there was no collision trace and damage at the bow of 7rade Expansion, the adherent paint

70 Nantong Tianshun Shipping Co Lid v Tianjin-Kobe International Marine Shipping Co Ltd and Yangzhou
Yuyang Shipping Co Ltd (200 1) Guang Hai Fa Shang Chu Zi No. 109 (Guangzhou Maritime Court),

71 Hong Kong Changxin Shipping Service Co Ltdv Hachiuma Steamship Co Ltd (2010} Hu Gao Min Si (Hai)
Zhong Zi No. 74 (Shanghai High People’s Court) (CA).

72 Rongcheng Huajin Aquatic products Co Lid v Seaspan Ship Management Lid and CSCY, Ningbo Shipping
Co Lid (2002) Qing Hai Fa Shi Hai Shi Chu ZiNo. 60 (Qingdao Maritime Court).

73 Minutes of the Second National Working Conference 2005 , art 130, para 1.

74 China Pacific Property Insurance Co Lid Yangzhou Central Branch v Jiangsu Far East Shipping Co Ltd
and PICC P&C Co Ltd Jiangsu Branch (2005) Hu Hai Fa Shang Chu Zi No. 10 (Shanghai Maritime Court)

75 Collisions Convention 1910, art 6, para 2.

76 (1996) Jiao Ti Zi No. 4 (SPC) (Retrial).

77 The claimants also include Zhuhai Anti-Smuggling Office which requisitioned the fishing boat.

78 (1994) Guang Hai Fa Shang Chu Zi No. 10 (Guangzhou Maritime Court); (1994) Yue Fa Jing Er Shang Zi
No. 147 (Guangdong High People’s Court) (CA),
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from the left stroke-side of Trade Expansion was totally different from the pallilet o?t
dra\;nhin g boat and Trade Expansion did not make a sharp. left Furn or slow down \:r nnof
e Sd the incident waters. It was also found that the relative 31tuat1.ons of the ;(Jiotstil i0 -

asls'eion as claimed by the claimants, the sinking position of t.he fishing b‘oat, 511\1/} _em[: bl
c.OI K here the persons were rescued did not conform to local t].dBS at that time. More Ssin
nolil\;’ it was found that there was another container ship coming from PlIor;:g l?on%dzr;l] o tg
R i isi ically. there was a lack of ev

inci hen the collision occurred. Basically,
B et Trade { liable ship causing the accident. Therefore, the

ine that Trade Expansion was the liable ship » .
csi]cﬂt(ejn:el:l\j'loked the judgments of the first instance and the second instance of this case and

ismissed the claim from the claimants. ‘ . N
diSTI;;e The Trade Expansion was the first case about the dls‘put.e.over Sh-lpS :-(ﬁhsu;n
h lt \.:vas tried by the SPC. It was of guiding significance in the judicial pra.czjtlce of pxzu t?
- i . i isi When direct evidence is insuf-

indirect evidence to determine collision oceurrence. : vic .
apPlﬁt“}[ﬁlercollision can be determined only when such indirect evidence is interactive 221](;1
ﬁmesti'éutes a complete chain of evidence. Where the cargo interests of the cargoes onther
CO?liding vessels ora third party claim for compensation for any loss to thfe cfatll']goes or ?1 i
. ‘ idi ropo

i 1s, the burden of proof of the prop
against s1ther or both of the collldm-g vessels, . : . orion
ggﬁzrt?/eglir o5f fault shall lie with the colliding vesgels. If no evlldebn]ce is i‘umlshese\g;;};?gjn
S idi iabilities for com
iusti reas ither of the colliding vessels shall bear all liabili : .
e s stall joi liabilities.” The evidence includes, but is not
1i vessels shall bear joint and several liabili fes. eV ides,
?r bqt(; t\o legally binding judgments, rulings, mediation decisions and arbnraémn a\gartc)i;
e - » L als . : —
i i [ i diation decisions and arbitration awar
ircluding the judgments, rulings, me n nd. & b sl
‘orei iti i lliding vessels.®® A judgment from
Toreign authorities as submitted by the colli - _ i -
ﬁ[;;t ;énstance may not be a legally binding judgment if an_);l party g]t;l;ep(;l;spfglrtgo?lpgga: hse
j ill be considered as evidence o
However, such a judgment could still S
i isi he court of appeal or the settlement of the p :
degree of fault if the decision of t : ' e e
i f fault in the judgment of the court o
change the proportion of the degree o 1 nt A
i i hip’s collision have reache gr
11.30 Where the parties to the dispute overa st S oy
i It, they are liable for the loss of the thir party
on the proportion of the degree of fault, y a : e e
i i ithout prejudice to the lawful interests ]
ing to the agreed proportion, witl Sop) s
i t on the mutual compensati
Where the parties have only reached an agreemen ;
without spei::ifying the proportion of the degree of fault, they are habk, for the loss oﬂf] (t)l]'ﬁ
third party according to the proportion on the basis of the compensation amount, w1
3 82
judice to the lawful interests of the third party. N '
PFelJ:l 31 During the trial of cases involving disputes over 2 colhs']on, Chinese xi?urt.s shabl]
not ;;roduce the evidence obtained through evidence.[.)reservatlon- upon app 1cat1¢:i1: th);,
the parties concerned or collected from relevant authorities thrc.)ugh investigation un e
parties concerned have completed producing all evidence and issued the statement on

ippi Ye

79 Bank of China Insurance Co Ltd Fujian Branch v F'angc:‘henggang F uharég Sftr)ppmg Co Ltd and Yangpu
Bihai Shipping Co Ltd (2013) Xia Hai Fa Shi Chu Zi No. 36 (Xlam_cn Maritime l_ou —mediatinn Sedisians i

80 Provisions on Vessel Collisions 2008, art 8 The foreign J_udgments, 11(1i mgss,S e o
arbitration awards shall be subject to examination in accordance with the procedure:

ivi dure Law 2012. o ) i

2688{1)f ]'ﬂ"la{;z%:):[ I.}?Jg;;:n; Buik Cements Co Ltd v Anhui Tengda Shipping Co Ltd (2008) Yong Hai Fa Shang
ZiNo. 77 (Ningbo Maritime Court). .

82 Minutes of the Second National Working Conference 2005, art 135
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CHAPTER 20

Preservation of maritime claims

Introduction

20.1 According to article 12 of the Special Maritime Procedure Law (the “SMPL"), the
preservation of maritime claims means the compulsory measures taken by a
on the application of a maritime claimant against the property of the person
claim is made, for the purpose of ensuring satisfaction of the claim of the ma

20.2 The rules in relation to the preservation of maritime claims are set
of SMPL as well as Part 2 of the Interpretation of the Special Maritime P
the Supreme People’s Court' (the “Interpretation of the SMPL”)

20.3 The preservation of maritime claims is a special method of preservation, and the
relevant rules are different from those for general litigation set out in the Civi] Procedure
Law of People’s Republic of China (the “CPL”). For example, in accordance with arti-
cle 100 of the CPL, with regards to property preservation in general litigation, a people’s
court may make determination on an application of a party concerned or it may take the
initiative to make a determination according to its own authority. In contrast, preservation

of maritime claims must be applied for by the party concerned.?

maritime coyry
against whom a
ritime claimang.
out in chapter I
rocedure Law of

Procedures and requirements for applying preservation of maritime claim
Jurisdiction

20.4 The preservation of maritime claims, as a procedure in relation to maritime dis-
putes, should be submitted to the maritime court at the place where the property subject fo
preservation is located.?

20.5 The jurisdiction of a maritime court for preservation procedures is not restricted
by any jurisdiction agreements or arbitration agreements entered into between the parties.!
Even if the applicant commences proceedings or arbitration in a foreign country, the mari-

time court will also accept the application, provided that the subject matter to be preserved
is within the jurisdiction of China.’

1 Promulgated by the Supreme Peo
2 SMPL, art 12,

3 SMPL, art 13,

4 SMPL, art 14,

5 Interpretation of SMPL. art 21.

ple’s Court on 6 January 2003 and came into effect on 1 February 2003
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For the preservation of maritime claims, the place where th«': property is located is
g sidered to be the place where the vessel or the cargo is located. If the cargo
generally C?rtnloved by the carrier out of the jurisdiction of the maritime court, the applicant
R l‘(tehe application to the local people’s court where the cargo is located.®
- m:k \ilhere legal proceedings or arbitral proceedings have not yet been comme.n.ced
'y t of a maritime dispute, any party may bring an action in respect of tht? maritime
o r.espec he maritime court that adopts measures for preservation of the ma.nt}me claim.
. e' I:ISO commence action at another maritime court that has jurisdiction, unle':ss
A'}:Jili’giir;?gn agreement or arbitration agreement has been reached between the parties
a)

otherwise.”

Application form

20.8 Generally, a written application needs to lbe submitted to the mla_rn;ltrlm;:1 c:lllbr:t‘,a C[tri

the a;apkication, the particulars of the maritime claim, reasons for the app .1fcl:a dm l,on JW 44
be preserved and the amount of security required must be specified, a g
me?tter 4 attached ® In judicial practice, a maritime court usually request thf: claimant
:: lsdtfl?;it an uriéinal written application. However,:in especiallyhurgeglt ?1tuatl;0ils;;s:$§
itime <ouri ccept an application by other means, such as by ax, bu '

:;?J;ttlir’:]'i\tgtr;tﬁtai'(?tlld l:*equestp ‘Fhe applicant to promptly provide the original applica-
i 5 i . . .
m?"f;%enerally the name of the person against whom the preservat'i(?n application is
.1.a;:l‘; also needs t,O be specified in the application submitFed to the mE.lI'dlt]nt’l.%’ cg:rtr.elsipos:fl:
ever, there might be certain circumstances wher.e the aipphcant cannot i e}r: if the sespon
dent in time, for example, when the respondent is a shipowner. Undfer suc (151; umsans m,c
the applicant can simply list the respondent as .the owner of.a certain vel's,siafo.r m——y
the SMPL clearly provides that a maritime cyalmant who wishes to apply e
ship concerned but cannot promptly ascertain the name of the person aga

claim is made may still apply for its arrest.

Evidence

20.10 Given that in most circumstances the application for pTesewa_tlon 18 nlﬁde mu;%irlll:}li
and the applicant does not have enough time to obtam' sufficient ev1c11encc£ doi s
court generally does not have strict requirements on ev1dence._Tl_1e e evar; -
gvidence attached to an application document need only be prelln}lnary, sok ong a itis st
ficient to prove the existence of the maritime claim and the necessity to make a pres
of maritime claim.

6 Interpretation of the SMPL, art 20.

7 SMPL, art 19.

g g;dnpllz;:; l‘iﬁan Shaochun, Yin Weimin, Maritime Litigation and Arbitration (1st edn, Dalian Maritime
University Press, 2007).
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Security

20.11 The maritime court, having entertained an application for preservation of a marj.
time claim, may require the claimant to provide counter-security.°

20.12 This is different from the security requirements for the preservation for generg|
civil and commercial litigation. Under the CPL, after the action has been commenced, 5
counter-security must be provided when applying for pre-litigation property preservation
The applicant may be ordered to provide a counter-security when the application is made i
the process of a legal action." Under the SMPL, whether security is needed in the applica-
tion for preservation during either period all depends on the court’s discretion.

20.13 However, it should be noted that when the method of preservation is to arregf
a ship, the court shall order the claimant to provide counter-security, unless the claimant
applies for arrest of the vessel due to disputes over crew labour contracts or compensation
for personal injuries suffered at sea or in waters connecting the sea, and the facts are clear
and the relationship of rights and obligations are undisputed.’?

20.14 The security provided by a maritime claimant should be submitted to the maritime
court.”

20.15 The mode and amount of security provided by a maritime claimant shall be
determined by the matitime court. The mode and amount of security to be provided by the
respondent may be agreed between the claimant and the respondent, failing which the mat-

ter shall be determined by the maritime court. The issue of maritime security is discussed
in detail in Chapter 23.

Order of preservation and discharge of the preservation

20.16 An application for preservation of a maritime claim is usually made on a tight
timeline, since there may be a possibility that the ship or cargoes that the application {or
maritime preservation is made against may be moved out of the maritime court’s jurisdic-
tion. As a result, the SMPL requires the maritime court to make a determination < hether
or not to grant the order of preservation within 48 hours after accepting the apolication"
in order to avoid the ship to be arrested from leaving its jurisdiction, or the cargoes to be
arrested from being resold or disposed of.

20.17 No hearing is required before the court renders such an order. The court shall only
conduct an examination on the formalities of the application, and the scope of examination
mainly includes: whether there is a valid maritime claim, whether the evidence submitted
by the claimant is authentic or not, whether it is necessary to take the preservation mea-
sures, and whether the counter-security provided by the claimant is reliable or not.

20.18 Any party who is dissatisfied with the order of preservation may, within five
days after receiving the order, apply for review of the decision not more than once. The

10 SMPL, art 16.
11 CPL, arts 100 and 101.
12 Provisions of the Supreme People’s Court on Several Issues concerning the Application of Law to the

Arrest and Auction of Vessels (the “Provisions of Ship Arrest and Auction™), art 4.
13 SMPL, art 74.

14 SMPL, art 75 and 76.
15 SMPL, art 17.
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maritime court upon receipt of such application should render the result of the review
within five days. . N - S

20.19 It should be noted that the execution of the original order of preselzérvatlon is no
suspended during the period of reviewing such order by tpe maritime court. ;

20.20 Apart from the party against whom the pres.ervatlon order is made, if an mt_ereste
third party is of the view that the order of the maritime court causes damage to its own
interests, it may raise an objection to the maritime court. The maritime c_:ourt sl‘lall examine
the objection and discharge the preservation order against the property 1t- considers tha?t the
reasons are justified.'” Unlike the objection rais‘?d by the res.pondent himself, there is no
gxpress time limit for raising an objection by an interested _thu'd party.

20.21 If the maritime court grants the order of preservation, the order shall be executed
immediately. If the preservation order is to arrest a vessel, the general pro_cedure would be
for the officer for enforcement to go on board the vessel to deliver the ruling and the order
of arrest to the master and read the contents to him.

20.22 Afier the preservation order has been executed and the relevaqt property has been
arrested, there are three circumstances where the maritime court will discharge the preser-
vation of maritime claim:'®

a.  Theparly against whom the claim is made has provided security N .
The amount of the security requested for the preservation of a maritime claim
vy’ a maritime claimant from a person against whom the claim is made shall be
e;qual to the amount of his credit, but shall not exceed the \falue of the proper.ty
preserved.'® The claimant may negotiate with the party against whon.l the claim
is made on the method and amount of the security. The security provided by the
party against whom the claim is made may be submitted to the maritime .cgurt, or
to the maritime claimant. After the security is provided, the person providing the
security may, for any justified reason, file an application to the n{arit.ime court to
reduce, modify or discharge such security. The abovementioned _]ustl'ﬁ‘ed reasons
include where: (1) the amount of the guarantee requested by a maritime claim-
ant is excessive; (2) the party against whom the claim is made has taken another
effective mode of guarantee; (3) the maritime claimant’s right to claim has been
extinguished. S

b.  The claimant fails to bring a lawsuit or commence arbitration within the time limit
required by the law
After the preservation measures have been taken, the claiman.t must Promptly
bring a lawsuit or commence arbitration to realise its maritime cl‘alms. The
reason is that the court only examines the formality of the application before
making the order. If the preservation is applied wrongfully, the oth_er party may
face huge financial losses. In accordance with the provision.s of article 25. of the
Interpretation of SMPL, the time limit on the arrest of ships is 30 days, whlle. that
of arrest of cargoes or other property is 15 days. If the maritime claimant fails to

16 SMPL, art 17.
17 SMPL, art 17.
18 SMPL, art 18.
19 SMPL, art 76.
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bring a lawsuit or commence arbitration within the abovementioned time limjg
the maritime court shall discharge the preservation order and return the securit;
in a timely manner. However, if the claimant and the defendant have reached an
agreement on the period of the preservation measure, the maritime court may
order the recognition of such an agreement in accordance with the claimants
application.

c¢.  Aparty concerned or an interested party has justified reasons to file an application
to discharge the preservation of maritime claim
If the disputes have been resolved through settiement between the parties, or the
claimant is of the view that the preservation is wrongfully made or no longer
necessary, or the defendant or the interested party has evidence to prove that the
preservation was applied wrongfully, the maritime court will discharge the pres-
ervation upon examining the parties’ application.

Liability for wrongful application

20.23 If it is established that the preservation application was wrongfully made, the
claimant should compensate the party against whom the claim is made or an interested
party for the corresponding loss incurred due to maritime preservation. The purpose of this
rule is to protect the legal interests of the party against whom the claim is made and to avoid
the maritime claimant from abusing the preservation procedure 2

20.24 The two major types of preservation for maritime claims are the arrest of the ves-
sel and the attachment of the cargo. Claims for losses resulting from a wrongful application
for the arrest of a vessel may include various maintenance charges and expenses incurred
during the period of berth when the ship is detained, the loss of hire during the period of
arrest and the expenses incurred by the defendant to provide security to release the arrest
of the ship.?" If the cargoes on board the vessel were wrongfully attached, the loss shall 52
actual loss directly caused by the cargoes’ wrongful attachment, which generally includes
loss of cargoes, loss of profit, storage fees, interests and, etc.?2

20.25 If the court is of the view that the claimant is not entitled to the maiitime claims
or the defendant is not liable for the maritime claims, the preservation may e ireated as a
wrongful application and the claimant shall be liable for the relevant lozses,

20.26 If the subject matter of the preservation of maritime claim is ‘wrongful, the claim-
ant may also be liable for the loss caused by wrongful preservation. There are strict limita-
tions on the scope of property of preservation of maritime claim. In accordance with the
provisions of the SMPL, the scope of the arrest of ships is limited to ships owned by the
defendant or bareboat chartered by the defendant, while the scope of arrest of cargoes on
board is limited to cargoes owned by the defendant. Arrested property that falls outside the
scope of the preservation law provisions are deemed to be wrong subjects of preservation,
and hence may amount to wrongful preservation.

20 SMPL, art 20,
21 Interpretation of the SMPL, art 24
22 Yuan Faqiang, Maritime Procedure Law (st edn, Peking University Press, 2014) 63.
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Arrest of ships

General introduction to ship arrest

20.27 Ship arrest is a major method for the preservation of maritime claims. There are
several international conventions on ship arrest, including the International Convention
Relating to the Arrest of Sea-Going Ships 1952 (the “1952 Arrest Convention™) and Fhe
[nternational Conventions on Arrest of Ships 1999 (the “1999 Arrest Convention™). China
is not a contracting State to either of them.

20.28 Currently, the rules in relation to ship arrest in China are set out in section 2 of
chapter 111 of the SMPL, section 2 of the Interpretation of the SMPL and the Provisions of
the Supreme People’s Court on Several Issues concerning the Application of Law to the
Arrest and Auction of Vessels (the “Provisions of Ship Arrest and Auction 2015%),% which
was promulgated by the Supreme People’s Court on 28 February 2015 and which came into
effect on 1 March 2015.

20.29 The SMPL and relevant provisions have made reference to relevant international
conventions and international practices and combined them with the maritime trial prac-
tices of the Chinese courts. This has established a system of arrest of ships in China. Unlike
some common(law jurisdictions, there is no concept of an in rem claim in China. The sys-
tem of shin awr<st in China is similar to that of other civil law systems, which interpret the
arrest ofships as actions in personam.

2034 With regard to the jurisdiction arising from the arrest of ships, on the one hand,
it is established that a court that has ordered the arrest of the ship has jurisdiction over the
vase; on the other hand, the jurisdiction of other courts over the case is not excluded. Mean-
while, where the two parties agree on a jurisdiction, the agreed jurisdiction takes priority.

“Fixed arrest” and “live arrest”

20.31 The SMPL sets out two ways to arrest a vessel, which are generally defined as a
“fixed arrest” or “live arrest”. A “fixed arrest” means that during the arrest period, the ship
may not depart from the port, or be brought into use. A “live arrest” is another method taken
to limit the rights over a particular ship. While a shipowner may retain the possession or the
use of the arrested ship, it may be prevented from exercising certain other rights over the
arrested ship. such as the right to transfer ownership

20.32 According to article 27 of the SMPL, after ordering to preserve a ship, the mari-
time court may, with the consent of the maritime claimant, allow for the continued opera-
tion of the ship by means of a restraining disposal or mortgaging of the ship. As a result,
the “live arrest” will only apply with the consent of the claimant.

20.33 However, since the vessel still operates while under “live arrest”, there are some
risks to the vessel being damaged or being arrested by other courts. The most critical
problem is that the maritime court and the claimant do not have effective control over the
vessel under arrest. In order to reduce the risks associated with “live arrests”, and to further
improve the system of “live arrest” and provide full protection to the interests of maritime

23 Fa Shi [2015] No. 6.
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claimants, the law limits “live arrest” to allow for the vessel to sail on do
to finish its current voyage.” Further, since article 4 of the CMC provides
transportation and towage services between the domestic ports shall be und
flying the national flag of the People’s Republic of China, it seems that the ¢
only apply to vessels flying Chinese flag in practice.

mestic TOUtes
that maritime
ertaken by ships
‘live arrest” wijj

Conditions for ship arrest

20.34 Ship arrest is a method of preservation of claim that applies to only a limiteg
number of claims. The restriction on the scope for where ship arrest can be applied tg
maritime claims mostly protects the interests of shipowners. This encourages shipowners
to invest more human resources and material resources into the shipping industry, Fyr.
thermore, this regime can help to avoid or minimise incidences of the abuse of ship arrest
or wrongful arrest, and to maintain the thriving and healthy development of the shipping
market.

20.35 In accordance with articles 21 and 22 of the SMPL, ships may not be arrested

for the purposes of preservation unless the claim falls within any of the fellow'mg
categories:

(1) loss of or damage to property caused by ship operation;

(2) loss of life or personal injury in direct connection with ship operation;

(3) salvage at sea;

(4) damage or threat of damage caused by a ship to the environment, coast or rel-
evant interested persons; measures adopted to prevent, diminish or eliminate such
damage; compensation paid for such damage; expenses for reasonable measures
actually adopted or to be adopted to restore environment; losses caused by such
damage to or likely to a third party; and damage, expenses or losses of a similar
nature as those specified in this subparagraph;

(5) expenses related to re-floating, removal, reclamation or destruction of a surken
ship, wreck, ship run aground, abandoned ship or to making them hannicas,
including the expenses related to re-floating, removal, reclamation or dastraction
of the objects that have remained or no longer remain on board the ship ¢= to make

them harmless, and expenses related to the maintenance of an abandened ship and
her crew;

(6) agreement in respect of employment or charting of a ship;
(7) agreement in respect of carriage of cargoes or passengers;
(8) cargo (including luggage) carried by a ship or loss or damage relating thereto;
(9) general average;
(10) towage;
(11) pilotage;
(12) provision of supplies or rendering of services in respect of ship operation, man-
agement, maintenance or repair;

24 Article 29 of the Interpretation of the SMPL provides that
which preservation is imposed to continue the operation in accord
SMPL, it is generally limited to allowing a ship sailing on a domes

where a maritime court allows a ship upon
ance with the provisions of Article 27 of the
tic route to finish its current voyage.”
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(13) construction, re-construction, repair, refurbishment or equipment of a S-.hlp;

(14) dues or expenses for ports, canals, dock.s, harbours or other waterways; .

(15) crew’s wages and other moneys, including repatriation expenses and social insur-
ance premium payable for the crew;

aid for a ship or a shipowner;

E}t’g ijl(spu?;:lise];remium forpa ship (ijlljcluding protection and indemnity calls) payable
by or paid for a shipowner or bareboat charterer; _ i

(18) commission, brokerage or agency fee related to ships payable by or paid for a
shipowner or bareboat charterer; . _

(19) a dispute over ownership or possession of a ship; - e

(20) a dispute between joint owners of a ship over the employment or earnings o
ship;

(21) ship mortgage or rights of a similar nature; and

(22) a dispute arising out of a ship sale contract.

20.36 It is worthy fo note that the above restrictions on the types .o'f claim' are ?nﬁy
applied when the puipose of arresting is for the preservatmr] of a maritime claim. If t E
vessel is arrested for the enforcement of a judgmept or an arbitral award, there are no suc

ictions on the type of claims.
res;.‘ilg;ofp-«a‘r Pro;ghe restrictions on the range of the claim, the SMPL also sets out rules
in respect o the kinds of ships that may be arrested. . -

20,55 According to article 23 of the SMPL, the cflalmant can only p.roce“sd agains '?f
actua! ship in connection with which the claim arose in any o'f the followmg.mrcu;nstamt:-e;.
1, the shipowner is liable for the maritime claim and is _t]?e shlpo_wner at.the time o arresh, ,
the bareboat charterer of the ship is liable for the mantu_n_e clam_l an.d is the bar.eboat char-
terer or the shipowner at the time of the arrest; 3, the rr_laritlme claim mvol\.fe,s ship mor;lgage
or rights of the same nature; 4, the maritime claim is .relev_:mt to the Sh']p s ownership or
possession; and 5, the maritime claim involves a maritime lien on the ship.

20.39 Similar with many other jurisdictions, Chinese l.aw also allows.for the arrest ohf. a
“sister ship”, which is any ship that belongs to the same s}‘npowner‘?t the tm}e_ when the ship
is arrested. Paragraph 2 of article 23 of the SMPL prov1fies that “the maritime court may
arrest other ships owned, at the time of arrest, by the :ﬁ_npowm.ar, bareboat chartgrer, tllmte
chartersr or voyage charterer who is liable for the mantlme. claim, except for _c}a_ums crle ali
ing to the ownership or possession of a ship”. The “other s.hlps” refenefl therein include a
sister ships owned by the party liable for the maritime claim of the _clalmant.

20.40 Another requirement for ship arrest is that the preservation mus‘F bf’ necessary.
It must be an urgent situation where if there is no immediate arr.est -of‘ a ship it w1'll cau(sie
ireparable damage to the interests of the claimant. If the apPhcatlon foF arrest_ ; mla e
during existing legal proceedings, there must be a risk that Fhe Judgmex'ﬂ will be difficult to
enforce in the future, or that the judgment liability will unlikely be satisfied.

20.41 There is no definition of “necessary” or “urgent” in the relevant l?.w. Generally
speaking, if the vessel is owned by a small single'vessel company or th.e_ shlpmfvner has 3
bad reputation, the court may consider preservation necessary. Ip addition, S.hlpS o“(rjng
by a foreign party may satisfy this condition. Given that the duration tl}at a ship owned by
a foreign party stays at a Chinese port is usually short, and_that the ship may never rt?tum
once she leaves, it would usually be less likely that a foreign-owned vessel will wait for
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enforcement and remain in the jurisdiction until after the judgment.® Furthermore, if the
claimant can prove to the court that the defendant shipowner or bareboat charterer is frying
to sell the vessel, the court may also take such facts into account in making an arrest ordey

Re-arrest and multiple arrest

20.42 Re-arrest refers to the arrest of the same ship for the same maritime claim, while
multiple arrests means that more than two arrests are made on the same shi
time based on different maritime claims.

20.43 Article 24 of the SMPL provides that no maritime claimant may,

the same maritime claim, apply for arrest of a ship that was once arrested, e
the following circumstances:

p at the same

on account of
xcept in any of

(1) where the person against whom the claim is made fails to provide sufficient
security;

(2) itis likely the surety cannot perform the obligations under the security in full or in
' part; or
(3) the maritime claimant agrees, on reasonable grounds, to release the arrested ship
or to return the security provided, or the claimant cannot, by reasonable grounds,
stop the release of the arrested ship or the return of the security provided.

20.44 In practice, the re-arrest of a ship is in fact extremely rare. A court would usually
require the defendant to provide sufficient amounts of security before releasing the arrested
ship.

20.45 The other question arising in situations of re-arrest is whether the claimant is
allowed to arrest the sister ship for the same maritime claim. There is no clear rule on this
question under the SMPL or its interpretation. Generally speaking, it may be reasonable tn
arrest a sister ship of the ship that has already been arrested if the claimant still need to tare
further action to preserve its claim.

20.46 In contrast, multiple arrests of the ship are allowed in China. Multipic arrests
of a ship means that more than two arrests are made on the same ship based on different
maritime claims. According to article 2 of the Provisions of Ship Arrest and A uction 2015,
a maritime court may, based on the applications by different maritime clainants, take mea-

sures to arrest a ship that has already been arrested by itself or another maritime court. This
is different from the relevant rules in respect of the preservations under the CPL for general

civil and commercial cases, which provides that properties that have already been seized or
frozen shall not be seized or frozen repeatedly.?s

Compulsory auction of ship

20.47 There are two types of compulsory auction of ships, namely compulsory auc-
tion of ships in a preservation procedure and compulsory auction of ships in an enforce-
ment procedure. This section will mainly discuss the compulsory auction of vessels in

25 Yuan Faqiang, Maritime Procedure Law

(1st edn, Peking University Press, 2014).
26 CPL, art 103.
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servation procedure. The relevant rules of this procedure are ‘set out mﬂsectmn 2 of
E 111 of the SMPL and the Provisions of Ship Arrest and Auction 2015.
chapte;s The compulsory auction of ships in a preservation procedure means a compulsory
L re taken in the course of preservation of maritime claifns in which the court sells a
rr111E':as:rrested in accordance with the law, by means of auction pursfu;?t t;)l_the stirut:)g
o icant’s application. The sale proceeds of the ship are kept t
pmcedﬁ?sﬁ?ﬁsﬁcﬁﬂ;ﬁ r;:gzlrll(;i?ct:emgi of a valid judgment or an arbitral award t.hat will
ebzs:;.r:de in the future. The auction of ships is in fact a change in the form of security used

for preservati on.

Conditions for compulsory auction of ships

20.49 The conditions for compulsory auction gf ships are set OLl.trlr? arltlcll]e i9a(;1; ;ihne]
gMPL. Where on the expiry of the time limit for ship grrest, a person u;:;,la}mst \geroarrest o
is made fails to provide security and it is not appropriate to keep l_:he ship un o t(,) e
maritime claimant, having brought legal action or rfomn}ir}\lc;e;lh?;bnratlon, may apply

itime court crazring the ship arrest for an auction o ‘ship.
ma;il;f::,e An-appiication for a compulsory aL}ptior! .of a ship must beLmadeiggsttl;lztiirg
concernedto @ maritime court arresting the ship. Artlc!e 29 of the SMP protvt. s et
applicitiow shall be made by the claimant. Further, art1cl§ 30_of the Interpreta 10I M
afco nrovides that if the claimant does not make. sucfh appllcatlon_, the courg r?ay 25531 Zt oy
tae snip on the basis of the respondent’s apphcanon: If the ‘Shlp()WI‘]el‘ e }1::\1 e
anlikely to win the case, in order to avoid cgsts associated with keeping a ship
ill wish to have the ship auctioned. _ N N
hezntlhglmgommencing litigation or arbitratilz)n proceet;il;gs% lsea;?;l‘fgurifq;i;;tgotr};??;;
for conducting a compulsory auction of a ship ?neste efor it. !
tion of ships is an extension of an arrest of a ship, whe.n compare
'\;}a:?tthaar(i.rzit‘lrlrlt:,lsltl,S :;y aiil:fion has a gfeater impact on the defendant. As a result, this procedure
i i sily. _ N
’ ;?]t ;;V(I)rl: zccilg;iori the time limit for the arrest of a ghip for the Preservat;]qn ?f a E::;EEZ
claim is 30 days. A claimant may only file an application for_auctmn ofas .1pd c; ?the time
court on the expiry of the said period.”® The law alsq permits tha.t the perio of the arrest
of a ship may be extended if a maritime claimant brings a lawsut'_c or c_ommem‘bmaﬁorl -
tion within 30 days, and applies for an arrest in the course of the' htlgatnon or g Stamto.
However, for the purposes of applying for an auction, the period is set at the ry
Pelegfisg f’?‘gedri}:s.t important requirement for an auction (?f a ship is that the ldefenda;ti (r)rrllus;
have failed to provide security. The purpose of an arres_t isnot fora compu sory;/t ierlrtlle ion o
a ship, but instead to obtain enough security foT' the c‘lalman.t to reallst? hl; mtE;:'l e cla 0%
Therefore, if the party against whom the claim 1s.made pr.ovu:les securltyh or.‘ g E rpGiven
releasing an arrested ship, the maritime claim will be satisfied later by that security.

27 These provisions will also apply to auction of ship for satisfaction of debts in the execution procedure.
28 SMPL, art 28,
29 SMPL, art 28




CHAPTER 26

Maritime arbitration, conciliation and recognition
and enforcement of foreign arbitration
awards and foreign judgments

Introduction

Wi(zig.r:l I\/'Itz.mtmle arbitration has a long his}(?ry, w_hich has developed in step with world.
aritime trade. A large number of maritime disputes are referred to arbitration in L,
don,l of.whlch a n(.)table amount is administrated under the terms of the London M e
Arbltratqrs Association. London, as one of world’s largest maritime disputes re a;lt!}ne
cenfres,. is a preferred choice for the seat of arbitration and is usually used as Sto i
choice in the major standard forms of charterparties and bills of lading o
Ch2i6.2 \R}f:.th ’Fhe development of the sh?pping int.iustry in China, increasing numbers of
nese shipping companies began to be involved in maritime disputes. Occasionally th
companies .w111_ choose to conduct arbitration in China in order to avoid- the high 1 }; -
for arbitration in foreign countries such as England. M
“ 26.3 T‘he main maritime arbitration institution, the China Maritime Arbitration Commi
sion (the “CMAC?), was established in China in 1958. The CMAC focuses on the m]IS-
tion of con}ractual and non-contractual maritime disputes arising from, or in the pro 9
transportgtlon, production and navigation by or at sea, in coastal water; and oth : C?SS O'f‘
waters adjacent to sea, by arbitration. e
C]\/zli‘(‘j gereb.fra now no restriction that maritime disputes can only be referred iy the
cMACT arabri t;aﬁ ct):l(;n Thus other major arbitration commissions in China can a'se handle
2§..5 Copciliation (mediation) is another dispute resolution method availasle for solvi
maritime dlsputc?s. Same as with other civil disputes, the court can :le':iu::';vconci{)ia‘;mg
between the parties at trial upon the agreement of the parties.! The arbitraiAtribunals a 1100
allowe(.i to arrange conciliation during the arbitration.? In addition, there is a special kre 3 5‘;
med}aqon procedure for certain maritime accidents, known as the; maritime ar()im' i tlsl ti ;
mediation. _This kind of mediation is conducted by a competent authority of the o:fltl:n_r:c:r‘:
. 26.6 This chaptér will also discuss the recognition and enforcement of ﬁ%rei n cou&
Judgments and arbitration awards in China. Generally speaking, it is easier to rfco nise
and enfon,:e a foreign arbitration award than a court judgment ’in China, since Chi1g1 i
a.contrac.tmg State to the 1958 Convention on the Recognition and Enfo,rcemem of Faoulf
eign Arbitral Award (the “New York Convention™). The recognition and enforcement of

I Chapter 8 of the CPL.

2 Arbitration Law, art 51. Some of the arbitrati
2 Ar X L arbitration rules also set oul i i f il
arbitration, for example, arbitration 52 of the Arbitration Rules of Cl:;zgam reuitements for concllition O
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a foreign court judgment is mainly made based on bilateral treaties entered into between
China and other countries.

Review of the Arbitration Law of People’s Republic of China
(the «Arbitration Law”)

Types of arbitration

26.7 Unlike in many other countries, there is no concept of an ad hoc arbitration in
China. The only type of arbitration available in China is an institutional arbitration. Thus,
article 16 of the Arbitration Law requires that a valid arbitration agreement must choose a
valid arbitration commission.

The Arbitration Law and its judicial interpretation

6.8 The Arbitration Law is the major legislation regulating arbitration in China. The
Arbitration Law was promulgated on 31 August 1994 and was later revised in 2009. The
Arbitration Law prevides detailed rules in relation to the arbitration institution, the arbitra-
tion agreemeiit, the arbitration procedure, the setting aside of an arbitral award, and the
enforcement 0T an arbitration award. The Arbitration Law also contains a special chapter
that pravides for the relevant rules of foreign-related arbitration.

5.9 All contractual disputes and other disputes over rights and interests in property
hatween citizens, legal persons and other organisations can be referred to arbitration in
(China and such arbitrations are regulated by the Arbitration Law. Maritime arbitrations
are generally regulated by the Arbitration Law, the Maritime Code of People’s Republic of
China (the “CMC”) and the Special Maritime Procedure Law (the “SMPL”) together with
the arbitration rules of the arbitration institutions.

26.10 Another major legislation that regulates arbitration in China is the “Interpretation
of the Supreme People’s Court on Certain Issues Concerning the Application of the Arbi-
tration Law of the People’s Republic of China” (the “Interpretation of Arbitration Law).
This judicial interpretation was promulgated by the Supreme People’s Court (the “SPC”)
on 23 August 2006 and came into effect on 8 September 2006, providing interpretations for
certain unclear issues in the Arbitration Law.

Valid arbitration agreement

26.11 Maritime arbitration agreements can generally be divided into two types, namely
arbitration clauses and the separate arbitration agreements.’

96.12 Article 16 of the Arbitration Law sets out the rule for a valid arbitration agree-
ment, which will also apply to a maritime arbitration: an arbitration agreement shall contain
three elements, including an expression of intention to apply for arbitration, the matters for
arbitration and a designated arbitration commission.

3 See art 16 of the Arbitration Law, which provides that an arbitration agreement shall include the arbitration
clauses provided in the contract and any other written forms of agreement concluded before or after the disputes

providing for submission to arbitration.
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26.13 Among the three requirements, the last one, i.e. an agreement for a designateq
arbitration commission, is sometimes omitted by some foreign-related arbitration agree.
ments as there is generally no such requirement in other countries that allow for ad hgg
arbitration. However, it should be noted that under certain circumstances an arbitratio
agreement can be considered valid even if there is no designated arbitration commission_
For example, where parties have reached a supplementary agreement or an arbitration
institution may be identified through the agreed arbitration rules in the agreement.* In addj.
tion, if an arbitration agreement provides that arbitration shall be conducted by an arbitra-
tion institution at a certain place, and there is only one arbitration institution at that place,
although the name of the arbitration institution is not identified, such arbitration institution
can be deemed the agreed-upon arbitration institution.?

26.14 The Arbitration Law also provides that the establishment of an arbitration commis-
sion needs to be registered with the administrative department of justice of the relevant proy-
ince. As a result, there was an issue of the validity of the arbitration agreement if the parties
had agreed that the arbitration should be conducted in China but administered by a foreign
arbitration institution not registered in China. However, this issue has now been considered by
the SPC in a recent case, Anhui Longlide Packing and Printing Co., Ltdv BP Agnati S R.L8In
this case, the arbitration agreement provided that any disputes were to be submitted to arbitra-
tion by the International Chamber of Commerce (the “ICC”) and the place of arbitration was
to be Shanghai. A dispute arose as to whether this arbitration agreement was a valid one. This
case was reported to the SPC for their review and it was held that since the three elements of
a valid arbitration agreement under article 16 of the Arbitration Law had been satisfied, the
arbitration clause was valid. According to this response from the SPC, it seems that there is
no longer a restriction for a foreign arbitration institution to conduct arbitrations in China and
the validity of such arbitration agreements may be upheld.

26.15 Apart from the requirements set out in article 16 of the Arbitration Law, article 17
provides three circumstances where an arbitration agreement will be considered as an
invalid one, including where the agreed matters for arbitration exceed the range of arbi-
trable matters as specified by law, where one party that concluded the arbitration ac1sement
has no capacity for civil conduct or has limited capacity for civil conduct or where cne party
has coerced the other party into concluding the arbitration agreement.

26.16 That the parties to the arbitration agreement must be “qualified” r&i=12 (o the require-
ment that parties who conclude the arbitration agreement must have capacity for civil acts.
Thus an arbitration agreement concluded by persons without or with limited capacity for
civil acts is invalid. To determine whether the person has capacity or not, different criteria are
adopted according to whether the person is a natural person or a legal person. Under the con-
flict laws of China, the natural person’s civil capacity for concluding an arbitration agreement
is determined according to the law of habitual residence. The legal person’s civil capacity for
concluding an arbitration agreement is determined according to its domestic law, namely the
law of its place of registration or the location of the headquarters of the legal person.”

4 Interpretation of the Arbitration Law, art 4.

5 Interpretation of the Arbitration Law, art 6.

6 (2013) Min Si Ta Zi No. 13 (SPC).

7 Law of the People’s Republic of China on Application of Laws to Foreign Related Civil Relations, art 12
and art 14
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26.17 An arbitration agreement must be a true and voluntary declaration of intention of
the parties to submit to arbitration. If one party adopts the use of fraud, dure_ss or any other
means to force the counter party against their true will to sign an arbitration agreement,
such arbitration agreement is invalid.

26.18 In addition, the contents of the arbitration agreement must be legitimate. The
scope of arbitrable matters is referred to in articles 2 and 3 of the Arbitration Law. Arti-
cle 2 provides that disputes over contracts and disputes over property rights and interests
petween citizens, legal persons and other organisations as equal subjects of law may be
submitted to arbitration. In contrast, article 3 sets out the disputes that cannot be submitted
to arbitration, including (1) disputes over marriage, adoption, guardianship, child mainte-
nance and inheritance; and (2) administrative disputes falling within the jurisdiction of the
relevant administrative departments according to law.

26.19 Apart from the circumstances as set out in the Arbitration Law, the Interpreta-
tion of the Arbitration Law also provides several other circumstances where an arbitration
agreement will be considered invalid. For example, where the parties agree on two arbitra-
tion commissions in the agreement or where the parties agree in the arbitration agreement
that disputes may be resolved either through arbitration or by court, the arbitration agree-
ment will be deerved invalid.®

26.20 Theie ic also a form requirement of valid arbitration agreement, which is that the
arbitration agreement must be made in written form.® Such written forms may include an
arbitrat’on ¢lause in a contract, or any other agreement on arbitration concluded in the form
of Izit=r or by electronic text.'® The New York Convention also has the same requirements'
wr 4 t1us makes it not only important for the commencement of arbitration but also for the
recognition and enforcement of the arbitration award.

26.21 As to foreign-related arbitration agreements, there is an “Inside Review Regime”
on the validity of arbitration agreement in China, which requires a lower court that consid-
ers the arbitration agreement an invalid one to report the case for the higher court’s review.
This is the Notice of the Supreme People’s Court Concerning Some Issues on Disposal of
Foreign-related Arbitration and Foreign Arbitration'* (the “Notice”) published by the SPC
in 1995, which provides that:

As to all the foreign related, Hong Kong, Macau or Taiwan related commercial, maritime or
admiralty disputes, in the event that the contract contains an arbitration clause or the parties
reach an arbitration agreement after the disputes have arisen, and the People’s Court considers
that an arbitration clause is invalid, ceases to be valid or cannot be performed due to uncertainty,
it shall be reported to the High People’s Court for a review first; if the High People’s Court
agrees with the lower courts, the High Court is then required to report to the Supreme People’s
Court for its confirmation. Without the confirmation from the Supreme People’s Court, the court
shall not exercise its jurisdiction.

26.22 The second section of the Notice also requires the lower courts to report their
decisions for refusing to recognise and enforce arbitration award to the higher courts and

8 Interpretation of the Arbitration Law, art 5 and art 7

9 Arbitration Law, art 16.

10 Tnterpretation of the Arbitration Law, art 1.

11 New York Convention, art I1.

12 FaFa[1995] No. 18, published on 28th August 1995.
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the SPC. It appears that since China is a contracting State to the New York Conventiop,
and the judicial decisions made by PRC court should strictly follow the requirements of
the Convention, such decisions of refusal to recognise and enforce an award should only
be reviewed and finally decided by the SPC based on this regime. This procedural require.
ment can effectively reduce the mistakes and inconsistencies of the decisions of lower
courts regarding this issue, as well as protect the interests of the parties that have agreeg
on an arbitration clause. This also helps to ensure the due performance of the New York
Convention in China.

Arbitration proceedings

26.23 According to article 21 of the Arbitration Law, the parties applying for arbitration
shall fulfil the following conditions.

There must be an arbitration agreement

26.24 An arbitration agreement is the foundation of an arbitration and is the basis for the
parties to authorise an arbitration institution to resolve the dispute. Only when there is an
arbitration agreement between the parties, can an arbitration institution accept an arbitra-
tion case and can arbitrators hear the case. Article 4 of the Arbitration Law provides that
the parties adopting arbitration for dispute settlement shall reach an arbitration agreement
on a mutually voluntary basis and an arbitration commission shall not accept an application
for arbitration submitted by one of the parties in the absence of an arbitration agreement.

26.25 At the same time, the arbitration agreement is the basis for excluding the jurisdic-
tion of the courts.”” However, it shall be noted that if a party commences proceedings in
court and the other party does not raise any objection about the jurisdiction of the court
before the first hearing, it would operate as a waiver and the court would then have jurisdic-
tion over disputes even if the parties had a valid arbitration agreement.'*

There must be a specific claim with facts and argument on which the claim is based
26.26 When the parties apply for arbitration in accordance with the arbitration agree-
ment, they must raise a specific claim with facts and arguments on which the claim is based.
The “claim for arbitration” refers to the particular problems to be solved by arbitration and
the purpose to be achieved when the claimant requests an arbitration zonimission for arbi-
tration, namely the claimant’s substantive claims. The aforesaid facts and arguments refer
to the underlying facts and corresponding argument on which the claimant applies for arbi-
tration. The “facts” refer mainly to the facts on which the dispute arises, namely the objec-
tive factual situation, while the “argument” primarily refers to the related legal provisions.

The arbitration must be within the jurisdiction of the arbitration commission

26.27 The arbitration matters agreed by the parties in the arbitration agreement must be
within the arbitration matters permitted and allowed by the Arbitration Law and the rules
of the relevant arbitration commission.

13 Arbitration Law, art 3.
14 Arbitration Law, art 26.
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26.28 Article 22 of the Arbitration Law also stipulates that the party applying for arbitration
shall submit to an arbitration commission the arbitration agreement, an application for arbitra-
tion and copies of the respective documents. An arbitration application shall state clearly the
pasic information of the parties, the arbitration claim and the facts and reason on which it is
pased, and the evidence, the source of the evidence and the names and domiciles of witness."

26.29 After the claimant applies for arbitration to the arbitration commission, it does
ot immediately signify the beginning of the arbitration proceedings. Only from the date
after the applicant’s application for arbitration is reviewed by the arbitration commission,
and the commission has accepted and issued a notice of arbitration, can the arbitration
proceedings begin.

Arbitrators and arbitration tribunal

26.30 The arbitrator is the host and the inquisitor of the arbitration case, and is the basic
element in the composition of the arbitration institution. Foreign laws may have no strict
conditions or limits to the qualifications of arbitrators. Because one of the inherent charac-
teristics of arbitratios is that the selection and appointment of arbitrators entirely depends on
the will of the pariies, so long as the parties agree, the law does not set a limit on the nation-
ality, work or iegal experience, and others factors of the arbitrators. Instead, parties may
determine aid authorise the qualifications of arbitrators, and the appointment of participants
in vario(1s 2conomic, trade and legal activities is not only allowed, but may be encouraged.

24,21 In contrast, the Arbitration Law in China makes very detailed provision about a
yrisnective arbitrator’s qualifications. Article 13 of the Arbitration Law provides that the
arvitrators must fulfil at least one of the following conditions: (1) have been engaged in
arbitration work for at least eight years; (2) have worked as a lawyer for at least eight years;
(3) have been a judge for at least eight years; (4) are engaged in legal research or legal teaching
and in senior positions; or (5) have legal knowledge and are engaged in professional work
relating to economics and trade, are in senior positions or of the equivalent professional level.

26.32 As to the formation of the arbitration institution, the Arbitration Law provides
that the arbitration tribunal can be composed by one arbitrator or three arbitrators. Gener-
ally, this would depend on the agreement of parties. In addition, sole arbitrator tribunals
are generally applied to expedited arbitration procedures in disputes over small amounts.
The standard for the application of the expedited arbitration procedure is variously based
on the arbitration rules of the different arbitration institutions. For example, the Arbitration
Rules of CMAC provide that the expedited procedure would apply to any disputes where
the amount in dispute does not exceed RMB 2,000,000.'¢ In contrast, the standard of the
China International Economic and Trade Arbitration Commission is RMB 5,000,000."

Hearings

26.33 Article 41 of the Arbitration Law provides that the arbitration commission shall
notify the two parties of the date of the hearing within the time limit provided by the

15 Arbitration Law, art 23.
16 Arbitration Rules of CMAC, art 61.
17 Arbitration Rules of CIETAC, art 56.
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Arbitration Rules. Either party may request to postpone the hearing within the time Jimj
provided by the Arbitration Rules if there is a genuine reason. The arbitral tribunal shal]
decide whether to postpone the hearing. According to the Arbitration Rules of CMAC, the
notification shall be made no less than 20 days before the date of the hearing.'® A proper
notification of the hearing is important for the enforcement of a foreign-related arbitratiop
award as one of the possible reasons of refusing to recognise and enforce an arbitration
award in the New York Convention is that the party against whom the award is invokeg
was not given proper notice of the arbitration proceedings."

26.34 At the beginning of the hearing, generally two things should be done: first, the
presiding arbitrator or the sole arbitrator should check the basic situation of the partieg
and their agents in the case and announce the cause of action; second, they should announce
the list of persons in composition and persons on record to the arbitral tribunal, and inform
the concerned parties of their rights and obligations, and ask whether the parties apply for
withdrawal of the composition of the arbitral tribunal.

26.35 The parties shall submit evidence of the facts on which their claim, defence and
counterclaims are based. The arbitral tribunal may undertake investigations and collect
evidence on its own initiative, if it deems it necessary.?® The evidence shall be presented
during the hearing and may be examined by the parties.”!

26.36 For specialised matters, an arbitral tribunal may submit for appraisal to an
appraisal organ agreed upon by the parties or to the appraisal organ appointed by the arbitral
tribunal if it deems such appraisal to be necessary. According to the claim of the parties or
the request of the arbitral tribunal, the appraisal organ shall appoint an appraiser to partici-
pate in the hearing. Upon permission of the arbitral tribunal, the parties may question the
appraiser.?

26.37 Unlike in some other jurisdictions,? the Arbitration Law does not entitle the arbi-
tration tribunal to make an order to preserve evidence directly and even if the arbitration,
rules entitle the tribunal to grant certain emergency relief, such orders made by the trib:mal
may not be enforceable by the PRC court.? The order of preservation of evidence cau ouly
be granted by the court in China. However, it is provided in article 46 of the Arbitration Law
that where the evidence may be destroyed or lost or difficult to obtain at a later tnise, a party
may apply for preservation of the evidence and the arbitration commission shzll submit his
application to the basic people’s court in the place where the evidence is located. Similarly,
parties can also apply for property preservation if it may become impussible or difficult
for the party to enforce the award and such application shall be submitted by the arbitra-
tion commission to the people’s court in accordance with the Civil Procedure Law of the

18 Arbitration Rules of CMAC, art 41.

19 New York Convention, art Vs 1(b).

20 Arbitration Law, art 43.

21 Arbitration Law, art 44,

22 Arbitration Law, art 44.

23 For example, the Arbitration Ordinance of Hong Kong (Cap.609) provides that emergency relief granted
by the emergency arbitrator in relation to preserve evidence that may be relevant and material to resolving the
dispute is enforceable in the same manner as an order or direction of the court that has the same effect with the
leave of the court.

24 For example, art 27 of the Arbitration Rules of CMAC provides that the emergency arbitrator may grant an
emergency relief and such order has binding authority on the parties. However, there is no provisions in the PRC
law provides that such order will be enforced by the court.
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people’s Republic of China (the “CPL”).* For maritime arbitrations, the application may
pe submitted to the maritime court at the place where the evidence is located® as discussed
in the previous chapter in respect of maritime evidence preservation.

26.38 The parties are also allowed to apply for property preservation or preservation of
maritime claim, for example, to arrest a vessel. The arbitration commission shall submit
the application of the applicant to the maritime court of the place where the property is
located, or the domicile of the defendant or other court that has jurisdiction, and if the party
applies for property preservation or preservation of maritime claim before the beginning
of arbitration proceedings, he shall make such application in accordance with the CPL or
other regulations and file the application with the maritime court or any other court of the
place where the property subjected to preservation is located”” as discussed in the previous
chapter in respect of the maritime claims preservation.

26.39 The arbitration proceedings might be suspended under certain circumstances.
The suspension of the arbitral proceedings is not stipulated in the Arbitration Law, but is
reflected in the arbitration rules of the related arbitration commission. Generally, the situa-
tions that may cause a suspension of arbitration include where (1) the parties decide to settle
disputes among thomselves; (2) the dispute needs to be resolved based on the results of
another case th2i has not yet been concluded; (3) one of the parties is unable to participate
in the proceedings for justified reasons, etc. .,

Enforcemenit and setting aside of domestic arbitration award

26.40 In arbitration proceedings, if parts of the facts involved have already become
«1ear, the arbitration tribunal may first make an award in respect of such partial facts.”
According to article 55 of the Arbitration Rules of CMAC, such partial awards have bind-
ing authority on the parties and would have no impact on issuing the final arbitration award
if such partial award is not performed by the parties.

26.41 An arbitration award should specify the arbitration claim, the facts of the dispute,
the reasons for the decision, the results of the award, the allocation of arbitration fees and
the date of the award. If the parties agree that they do not wish for the facts of the dispute
and the reasons for the decision to be specified in the arbitration award, the same may be
omitted. The arbitration award shall be signed by the arbitrators and sealed by the arbitra-
tion commission. An arbitrator with dissenting opinions as to the arbitration award may
sign the award or choose not to sign it.*°

26.42 An arbitration award starts to have binding authority from the date it is issued and
the parties are not allowed to appeal such award. If a party refuses to perform an arbitra-
tion award, the other party may apply to the court to enforce the same. However, under

25 Arbitration Law, art 28.

26 Arbitration Rules of CMAC, art 23.

27 Arbitration Rules of CMAC, art 23.

28 According to art 49 of the Arbitration Law, if a settlement agreement has been reached, the parties may
apply to the arbitral tribunal for an award based on the conciliation agreement, or may withdraw the arbitration
application. However, it should be noted that if a party repudiates the settlement agreement after the application
for arbitration has been withdrawn, he may apply for arbitration again in accordance with the original arbitration
agreement.

29 Arbitration Law, art 55.

30 Arbitration Law, art 54.
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the following circumstances, the court may refuse to recognise and enforce a domesgjg
arbitration award:*

(a) the parties have had no arbitration clause in their contract, nor have they subge.
quently reached a written agreement on arbitration;

(b) the matters dealt with by the award fall outside the scope of the arbitratioy
agreement or are matters that the arbitral institution has no power to arbitrate;

(c) the composition of the arbitration tribunal or the procedure for arbitration
contradicts the procedure prescribed by the law;

(d) the evidence based on which the arbitration award is made was falsified;

(e) the other party concealed evidence from the arbitration institution that would haye
been sufficient to affect the impartiality of the arbitral award;

(f) the arbitrators have committed embezzlement, accepted bribes or committed mal-
practice for personal benefits or perverted the law in the arbitration of the case; o

(g) the enforcement of such arbitration award is against the public interest.

26.43 The reasons for refusing to enforce a domestic arbitration award are different
from the reasons for refusing to enforce foreign arbitration awards, which 1s decided based
on the New York Convention. If the court refuses to enforce a domestic arbitration award,
the parties are allowed to apply for arbitration again or commence court proceedings to
solve disputes. In addition, the parties can apply to the court to set aside the arbitration
award based on the abovementioned reasons.’”” The application for setting aside the arbj-
tration award must be made within six months from the date of receipt of the arbitration
award.*® After receiving the application for setting aside the arbitration award, the court
may order the arbitral tribunal to re-arbitrate the case.*

Maritime arbitration and the CMAC

The CMAC and the arbitration rules of CMAC

26.44 The major arbitration institution for maritime disputes is the China Maritime
Arbitration Commission (the “CMAC”). The CMAC was founded by the Chiia Chamber
of International Commerce and includes the Shanghai Sub-Commissiox, Cishery Dispute
Resolution Centre, Shanghai Maritime Conciliation Centre, Logistics Dispute Resolution
Centre and a number of liaison offices. The head office of CMAC is in Beijing. It has also
established a Hong Kong Arbitration Centre in 2014.

26.45 The CMAC will accept the following disputes upon the parties’ application:?*

(a) disputes arising from charterparties, contracts of multimodel transport, bills of
lading, waybills or any other transport documents in connection with carriage of
goods by sea or waters, or carriage of passengers;

31 CPL, art 237.

32 See art 58 of the Arbitration Law; see also arts |7 to 22 of the Interpretation of the Arbitration Law
33 Arbitration Law, art 59,

34 Arbitration Law, art 61,

35 Arbitration Rules of CMAC, art 3.
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(b) disputes arising from the sale, construction, repair, chartering, financing, towage,
collision, salvage or raising of ships or other offshore mobile units, or from the
sale, construction, chartering, financing of containers;

(c) disputes arising from marine insurance, general average and ship’s protection and
indemnity;

(d) disputes arising from the supply or security of ship’s stores or fuel, ship’s agency,
seamen’s labour service or port handling;

(e) disputes arising from exploitation and utilisation of marine resources or pollution
damage to marine environment;

(f) disputes arising from freight forwarding, non-vessel operating common carriage,
transport by road, rail or air, transport, consolidation and devanning of containers,
express delivery, storing, processing, distributing, warehouse distributing, logistics
information management, or from construction, sale and leasing oftools of transport,
tools of carrying and handling, storage facilities, or from logistics centres and
distribution centres, logistics project planning and consulting, insurance related to
logistics, tort or others related to logistics;

(g) disputes arising from fishery production or fishing; and

(h) other dizputes submitted for arbitration by agreement between the parties.

26.46 Ho'wever, there is no restriction that the arbitration in relation to the above dis-
pute mucybe administrated by the CMAC if they are referred to arbitration. The parties are
allowesito agree to submit maritime disputes to other arbitration institutions.

26.47 The current Arbitration Rules of CMAC were revised in 2014 and came into
s rce on | January 2015, In the latest amendment, the new version of Arbitration Rules of
the CMAC also adds an additional chapter that provides for special rules of arbitration in
Hong Kong,

26.48 In order to follow the recent development of international maritime arbitration,
the new version adds a few articles about the procedures to be taken when there are more
than two parties or two arbitrations involved in the maritime disputes, such as joinder of
additional parties, consolidation of arbitrations, etc.

26.49 According to article 18 of the Arbitration Rules of CMAC, the parties to the
arbitration can apply to the arbitration commission to join an additional party to the exist-
ing arbitration provided that prima facie the additional party is bound by the arbitration
agreement. However, this clause does not allow an additional party itself to apply to join
the arbitration proceeding. Under such restrictions, an additional party might need to
commence a separate arbitration if he wants to claim against the parties to the existing
arbitration. In this regard, the arbitrations might be consolidated in order to save time
and costs.

26.50 Upon the satisfaction of either of the following conditions set out in article 19 and
upon the application of a party, the arbitration commission may consolidate two or more
arbitrations into one:

(a) all of the claims in the arbitration are made under the same arbitration agreement;

(h) the claims in the arbitration are made under multiple arbitration agreements that
are identical or compatible and the arbitrations involve the same parties as well as
legal relationships of the same nature;
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(c) the claims in the arbitrations are made under multiple arbitration agreements that
are identical or compatible and the multiple contracts involved consist of the prin-
cipal contract and the ancillary contracts; or

(d) all the parties to the arbitrations have agreed to consolidation.

26.51 There are some special provisions of the CMAC relating to the preservation for
maritime claims,’® maritime injunction* and the establishment of a limitation fund for a
maritime claim.*® However, even where the application was made to the arbitration com.
mission, such applications shall be submitted by the arbitration commission to the relevang
courts that have jurisdiction and only the courts are entitled to make these orders. If the
parties want to make such applications before the commencement of arbitration proceed.
ings, the application should be made to the relevant court directly.

26.52 Chapter 5 of the Arbitration Rules of CMAC applies to those maritime arbitra.
tions administered by the Hong Kong Arbitration Centre of CMAC. The place of arbitra.
tion is Hong Kong. It is important to note that the relevant arbitration law regulating such
arbitration is the Hong Kong Arbitration Ordinance instead of the Arbitration Law, ang
such arbitration would be considered to be held in Hong Kong **

A special issue for maritime arbitration — the validity of an arbitration clause
in the bill of lading

26.53 As mentioned in the previous chapter on the conflict of laws, a valid arbitration
agreement under the Arbitration Law of PRC needs to show the true intention of the parties
to submit disputes to arbitration. Thus it is arguable whether an arbitration clause contained
in a bill of lading will bind the consignee in such a bill of lading. In some other circum-
stances, the bill of lading itself does not contain an arbitration clause, but simply states that
the clauses of the relevant charterparty will be incorporated into the bill of lading. Under
a charterparty, the legal relationship between an owner and a charterer is governed by i
charterparty while under a bill of lading the cargo receiver and the carrier’s legal reiazion-
ship is usually governed by the terms and conditions of the bill of lading. Most shipowners
are anxious to ensure that their liability as a carrier is not extended by issuing bills of lading
by the charterers. In order to avoid this, they insist on the inclusion of a cla’isv incorporating
the terms of the charterparty in such bills. In addition, another reason (2t bills of lading to
incorporate terms from charterparties is to bind receivers or purchascrs to pay freight and
demurrage, even if they are not parties to the charterparty. Such incorporation may also
provide shipowners with a lien enforceable against the cargo receivers.

26.54 The validity of such arbitration clauses incorporated into the bill of lading is
extremely important, since it may decide which jurisdiction the case is to be referred to
and may have certain levels of impact on the final result of the dispute. After disputes have
arisen, cargo receivers will typically seek to commence proceedings against the carriers

36 Arbitration Rules of CMAC, art 23.

37 Arbitration Rules of CMAC, art 25.

38 Arbitration Rules of CMAC, art 26.

39 Arbitration Rules of CMAC, art 71; s 5(1) of the Hong Kong Arbitration Ordinance (Cap 609) provides that
“Subject to subsection (2), this Ordinance applies to an arbitration under an arbitration agreement, whether or not
the agreement is entered into in Hong Kong, if the place of arbitration is in Hong Kong.”

340

MARITIME ARBITRATION AND FOREIGN AWARDS

in the jurisdiction where the goods are delivered mainly based on three reasons. First, it
is their home jurisdiction. Second, it might be because they do not have knowledge of .the
arbitration clause that may have to be incorporated into the relevant bills of lading. Third,
there might be an action against the vessel and security has been obtained at the local court.
Accordingly, it might be convenient to continue the court proceeding there. While the car-
riers might bring an objection to the jurisdiction and argue that an arbitration agreement
exists between the parties. Arbitration clauses are rarely found in bills of lading themselves
and, hence, by incorporating the arbitration clause of the charterparty into the bills of lad-
ing, it is possible for a ship owner to challenge the jurisdiction of the local cqu.rt.

26.55 The China Maritime Code and the Arbitration Law set out no provision to regu-
ate the validity of such arbitration clauses. This issue was discussed in the Explanations
concerning Relevant Issues of Foreign Related Commercial and Maritime Trial Practice
published by the Fourth Civil Court of the SPC (the “Explanation”).** According to
atticle 98 of the Explanation, after the clauses of the charterparty are incorporated into
the bill of lading, the relation between the carrier and the holder of the bill of lading shall
be regulated by the bill of lading, instead of the charterparty; unless the incorporation
clause expressly states that the arbitration clause, jurisdiction clause and applicable law
clause shall be ificorporated into the bill of lading, those clauses shall not bind the holder
of the bill of iading, . G

26.56 Tiowever, in practice, it seems that the Chinese courts are reluctant to recognise the
validity of zuch arbitration clauses. In recent years, the SPC has issued several replies for
varioas cases to set out restrictions for the validity of arbitration clauses in bills of lading.

Iacorporated from voyage charters rather than time charters

26.57 Tt appears that the SPC takes the view that a bill of lading cannot incorporate the
clauses in a time charter.

26.58 In Tianjin Iron and Steel Group Co., Ltd and PICC Tianjin v Niagara Maritime
5.4.,9 the defendant Niagara Maritime S.A. (the “Niagara™) entered a time charter with
the Vale International S.A. (the “Vale”) for the vessel MV Jiayun (the “Vessel). The time
charter provided that all disputes arising from this time charterparty were to be submitted
to London under the terms of the London Maritime Arbitrators’ Association and the char-
terparty was governed by English law. For this particular voyage, the receiver was Tianjin
Iron and Steel Group (the “Tianjin Iron”). The master of the vessel signed a Congenbill,
which was marked with “to be used with charterparties” on the face of the bill of lading. In
addition, on the back of the bill of lading, it stated that “All of the terms, conditions, liber-
ties and exceptions of the Charterparty, dated as overleaf, including the Law and Arbitration
Clause, are herewith incorporated.” A dispute arose, and Tianjin Iron and its insurer PICC
Tianjin commenced the proceedings before the Tianjin Maritime Court. The defendant
Niagara challenged the jurisdiction of the Tianjin Maritime Court. Niagara argued that the
arbitration agreement in the time charter was incorporated into the bill of lading, thus any
dispute should be decided by arbitration in London.

40 The Fourth Civil Court of Supreme People’s Court is especially in charge of supervising and guiding
the foreign related commercial and maritime trail in the country. The court published several Guidance and
Explanation on the issues related to the practice of commercial and maritime trail.

41 [2011] Min Si Ta Zi No. 12 (SPC).
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26.59 The Tianjin Maritime Court held that the arbitration clause in the time chartey
was not successfully incorporated into the bill of lading. The case was submitted for the
SPC’s review in accordance with the Inner Review Regime. In the Reply of SPC, the SPC
took the view that the “charterparty” mentioned on the front page of the Congenbill 1994
should refer to a voyage charter, instead of a time charter. Further, the front page of the bill
of lading neither expressly indicated the date of the charterparty, nor the incorporation of
a specific arbitration clause. As a result, the arbitration clause in the time charterparty wag
not duly incorporated into the bill of lading and thus Tianjin Maritime Court had jurisdic.
tion of the case.

General statement of incorporation of a charterparty and an arbitration
clause on the reverse side are not enough

26.60 In another case, Chongging Xinpei Food Co. Ltd v Strength Shipping Corpora.
tion, Liberia,” the front page of the bill of lading was marked with “the bill of lading to be
used with charterparties” and “Charterparty dated 30th March 2004 is incorporated. Op
the revised side of the bill of lading, the bill of lading stated that “All terms and condition,
liberties and exceptions of the Charterparty, dated as overleaf, including the Law and Arbj.
tration Clause, are herewith incorporated.” In the Reply of the SPC regarding this case, the
SPC took the view that the incorporation of the arbitration clause stated on the reverse side
of the bill of lading and the general wording “to be used with charterparties” on the fron
page of the bill of lading did not successfully incorporate the arbitration clause. Thus the
SPC held that Wuhan Maritime Court had jurisdiction to the case.

The date of the charterparty and the party names shall be mentioned

26.61 In China Pacific Property Insurance Co. Ltd Shanghai Branch v Sunglide Mari-
time Ltd.,, Ocean Freighters Ltd. and the United Kingdom Mutual Steam Ship Assurance
Association,” it was marked on the face of the bill of lading that “All terms, (including ar’i-
tration clause) conditions as incorporated herein as if fully written, anything to the contary
contained in this bill of lading notwithstanding.” It appears that an arbitration clause on the
front page of the bill of lading had met the requirements set out in the previous Keplies of
the SPC mentioned above. However, the SPC took the view that the date and the parties’
names should be stated and hence it is uncertain which charterparty shorid b incorporated
into the bill of lading. Accordingly, the arbitration clause was deemed as not successfully
incorporated.

The arbitration clause in a bill of lading does not bind the subrogated insurer

26.62 The SPC held in the case PICC Xiamen Branch v Chinese Polish Joint Stock Ship-
ping Company* that an arbitration clause in a bill of lading does not bind the subrogated
insurer. The SPC took the view that an arbitration clause was a clause independent from
the main terms of the contract, and the independent arbitration clause should have been
negotiated between the relevant parties of the bill of lading. The right of subrogation sim-
ply transfers the substantive right of the bill of lading to the insurer. The procedural issue,

42 [2006] Min Si Ta Zi No. 26 (SPC).
43 [2008] Min Si Ta Zi No. 50 (SPC).
44 [2004] Min Si Ta Zi No. 43 (SPC).
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i e. the applicability of the arbitration clause. did not bind the insurer, unless the insurer
e'xpressly accepted this clause.

The arbitration clause in a bill of lading does not bind the holder of the bill of lading .

26.63 In the case Beijing Ellison Import Export Co. Ltd v Solar Shipping Angtrading
§.A. and Songa Shipholding Pte Limited® the SPC answered the question about wheﬂ?er
the arbitration clause in the bill of lading binds the consignee. The SPC gave a negat.we:
answer. It was held by the SPC that a valid arbitration agreement must represent-the pe.lrtles
que intention, but the arbitration agreement in the bill of lading was onlj'/ the lI‘ItentIOEI of
the carrier. Since the bill of lading holder did not participate in the negotiation of the arbitra-
tion agreement, the arbitration agreement would not bind the consignee. . _

26.64 However, it shall be noted that this Reply of the SPC was published in 2007.
There have been a few later cases regarding the incorporation of arbitration cliautses. 'm.to tl}e
bill of lading and the SPC did not use this reason to dismiss the objection to Jurlscl_lct}on in
those cases. However, it would not be unexpected that if the requirements _for valid 1‘ncor-
poration are all satisfied, the SPC might use this reason, i.e. lack of intention to.arbltrate,
to dismiss the objection to the jurisdiction of the Chinese courts over a dispute in respect
of the bill of lading.

26.65 It seéms that the validity of arbitration clauses in the bill of lading is still an out-
standing adestion and needs to be clarified by future legislation and regulationg (;urrently,
pased ni the replies issued by SPC, it might be difficult to challenge the jurisdiction of the
Chiriese courts based on an arbitration clause contained in or incorporated in the bill of

lacing.

Conciliation/mediation

Conciliation by court

26.66 Apart from arbitration, there is another dispute resolution method known as
conciliation. According to the CPL and the Arbitration Law, both the courts and arbi-
tral tribunals are allowed to arrange conciliation upon the parties’ agreement during the
proceedings.

26.67 Chapter 8 of the CPL and chapter 6 of the Interpretation of the CPL set out the
rules for conciliation conducted by the court. The conciliation is arranged based on the free
will of the parties and the court cannot force the parties to discuss and settle the dispute. In
addition, there is no restriction that the conciliation must be conducted after a hearing. The
court is allowed to proceed to conciliation directly after the acceptance of the case upon
both parties’ agreement provided the case is a straightforward matter and the facts of the
case are clear.*

26.68 There are certain kinds of disputes that cannot be resolved by conciliation,
including cases subject to special procedures, cases subject to procedures for urging the

45 [2007] Min Si Ta Zi No. 14 (SPC),
46 Interpretation of the CPL, art 142.
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