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Chapter 3. The Form of Government under the Basic Law
§1. HONG KONG IN CHINA: ‘ONE COUNTRY, TWO SYSTEMS’

40. When the British administration of Hong Kong drew to a close, Hong Kong
came to be governed according to the Basic Law, Hong Kong’s new constitution.*®
As explained in Chapter 2 of Part I, the Basic Law is founded on the concept of
‘One Country, Two Systems’, guaranteeing that the Chinese socialist system and
policies would not be applied in Hong Kong.” The system of government that the
Basic Law has introduced is virtually a continuation of the previous system of gov-
ernment, subject to a number of technical and substantive modifications.’! Hong
Kong’s government has been described as an Executive-led system of government,
where the Executive initiates financial and other public policies for debate and
approval by the Legislative Council and implements them. The executive branch of
the Government consists of the Chief Executive, as its Head, the Executive Coun-
cil, appointed by the Chief Executive (o advise him, and the public service, consist-
ing of and headed by principal officials who are political appointees since 2002 as
distinguished from neutral career civil servants as before. In this set up, the Leg-
islative Council is in many ways subordinate to the executive.

41. The Legislative Council cannot by itself initiate legislation which ‘relate to
public expenditure or political structure or the operation of the government’, nor can
a Bill relating to government policies be introduced in the Legislative Council with-
out the written consent of the Chief Executive.” Rills proposed by Members of the

49. Hong Kong judges especially in the Court of Final Appeal, more particularly Justice Bokhary, have
repeatedly referred to the Basic Law as ‘our constitution’. See for instance, Ho Man Kong v Supé:-
intendent of Lai Chi Kok Reception Centre, (2014) 17 HKCFAR 179, (CFA), [27]. Ghulan Rbiui-
Secretary for Justice (2014) 17 HKCFAR 138, (CFA) | 1111, Kong Yunming v Director of Stcial Wel-
fare (2013) 16 HKCFAR 950, (CFA) [155], W v Registrar of Marriages (2013) 16 HKCH-R 112,
(CFA), [209], [216], |224], |225], (all by Justice Bokhary); A v Commissioner of Indercadent Com-
mission Against Corruption (2012) 15 HKCFAR 362, (CFA), [13] Bokhary and Chas 211, Fok Clun
Wa v Hospital Authority [2008] HKEC 2161, (CFI), [59] Jeremy Poon 1.

50. One of the General Principles of the Basic Law is that ‘the socialist system and policics shall not be
practised in the Hong Kong Special Administrative Region and the previous capitalist system and

way of life shall remain unchanged for 50 years:” Arlicle 5 of the Basic Law, in Chapter I ‘General

Principles’.

Sece generally Yash Ghai, Hong Kong'’s New Constitutional Order: The Resumption of Chinese Sov-

ereignty and the Basic Law, (2nd edn. Hong Kong: Hong Kong University Press, 1999),

52. Article 74 provides as follows: ‘Members of the Legislative Council of the
Administrative Region may introduce bills in accordance with the provisions of [the Basic Law] and
legal procedures. Bills which do not relate (o public expenditure or political structure or the opera-
tion of the government may be introduced individually or jointly by members of the Council. The
written consent of the Chief Executive shall be required before bills relating to government policies
are introduced.” This provision came up for close scrutiny in the case of Leung Kwok Hung v Presi-
dent of Legislutive Council [2007] 1 HKLRD 387, (CFI), where the question was whether a member
of the Legislative Council could introduce an amendment to a Bill having an effect on public rev-
enue. In delivering the judgment of the Court of First Instance, Justice Hartmann observed that the
stage of introducing a Bill in the Legislative Council was a ‘preliminary and discrete process® that
precedes the law enacting process in the Legislative Council. Article 74 relates to that preliminary
stage and not to the legislative procedure on processing a Bill in the Council. Thus, while Art. 74

51.

Hong Kong Special
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Legislative Council, and not initiated by the government, are comm_onl)( referred L(;
as Private Members’ Bills.”® Of course, no Bill passed by the Legislative Cou.nq
blacomcs law unless it receives the assent of the Chief Executive and is brought into
effect by the Chief Executive.

42. The Legislative Council cannot remove the Chief Executlyc, alth(fug:h th'er(e1
are circumstances where a serious disagrecrqem t?ctwecn the (?hlef EX_CL-UUVsi ;nr
the Legislative Council might lead to the resignation of the Chl&?f Exec,uluve. ‘)007
its successful operation, Hong Kong’s constitutional system re!u?s on ¢ oEe ce t}lf
eration between the legislative and executive branches. The _]ud1c1al‘brancf , on the
other hand, exists and operates independently (?f the. other two branchgs 0‘ g(;)vetrrrli
ment. The rest of this chapter outlines the relationship between L_he Chmese Ken I'.;l
Authorities and the Hong Kong government, followed by an outline of Hong Kong’s
internal constitutional arrangements.

prohibits the introduction of a Private Member’s Bill of the kind prcscrlb'e{l there, tha.l Amc]t? di}:(sl
not apply to a situation where a member proposes an amendmen_l tQ a B‘1II that has peen prs:send.d
to the Legislative Council having the effect of transgressing the limits nliﬁnt‘t ;14. 'Ttrnsdl]l;():\arg:]f(:;f ;n
islati e adopt a rule which prohibits the intro
ol mean that the Legislative Council could ]‘lot.adop T
;mendment to a Bill having the effect for of being contrary to Art. '."jI.n Rutle li’;’(bl))j(;i lﬁcl)(l:— 5;::21 glt
islati i ides as follows: ‘An amendment, the objec
Procedure of the Legislative Council provides as . ] : ;
which may, in the opinion of the President or Chairman, be to dlsposle (])Jf o(r ;h]z]trg(ej l:l-ln}i_ Eir;(l),l; ll;ilc
: ic ] hosed only by (a) the Chief Executive;
e or other public moneys of Hong Kong shall be propose / : E .
;(:_V{ﬁbf;ua dcqigﬂatelc)i public officer; or (¢) a Member, if the Chief Executive cons;];ts J]I; wynttmtghloéhﬁ
s : . sl ;
sal.’ i sonstitutionality of that rule, which transposes Art. into the
proposal.” In upholding the constitutiona ; : e T e
i ] ara. 87: ‘In summary, in 5o far as r.
amendment stage, Justice Hartmann said at para %_%7_ : [ _ d
the ability ol Hg(,ng Kong’s legislators, it is a diminishment ol Ion_gfstandmg, one 1_1‘1|1IcnteS1_ by tc;l;;
colonial legislature from Parliament and one, in some like manner, xmpo;.ed u]tac;n leg:::j ﬂ:r:ri h]: ;)Cpa
ivi jurisdicti is satisfied, a diminishment foun sepa-
common law and civil law jurisdictions. It is, l_am_ salisfied, : 4
ration of powers, the particular constitutional principle being that no c_:har%f 'onfpul{)]ig:g:us;]; 3::;?12
- initiati uti > administration. It is for thos
incurred except on the initiative of the exccutive and the a _ . .
:}n[L:tate o crc]zjite and propose palicies related to the collection and cli-llsbursr:nltl:nE of public funds; it
i i ne ¢ i i : such proposals.
s for the Legislature to examine and, if thought h?. to approve su it Al oy
53 ; Private Mcg:mber‘s Bill must not be confused with the British idea E?I{Ia pn;at;o]l?;lé isst 1;1;5:31}1.}
' gui i ic Bill’ ; inition of a private Bill may be -
ished from a “public Bill’. A uselul statutory deﬂm. : _ Y 4 e the P
%ztc Bills ()rdinzi';ce (Cap. 69), which describes a private B1l! as a Bill which pmvxd(]:_ls pflllma:l]'l])é
for the particular interest or benefit of any individual, association or i?ody cnrgorate raﬁ c[r) dar; the
interest or benefit of the public; and (b) is not a Government measure’. Thf_: angt_eﬂBé 8 ' 1201 r]Le ®
(Cap. 69) was enacted to provide for payment of fees by promoters of a pfw‘atc ill. bc:iddf " fh
islative Procedure on Member’s Bills at hltp://legco.govhk.fgenerallell;lg}lifﬁlllsfmfﬁg—};ﬂtih l;az;r“a
; i ing a pri ill as well as a public Bill. For -
sets oul the procedure for introducing a private Bill as well - Bil sh i
:Eesntal-r]y pragtice on private Bills, see AW. Bradley & Ewing, Constitwional and Administrative
‘ngland: 7 210-12.
Law, (12th edn., Harlow, England: Longman, 1997), 12, ) L )
54 A;KCIE: 52(2) and (3) envisage two situations where the Chiel Executive must rel::;]gn (a)rg;nﬂafttﬁ;
o islati uncil s dis she twice refuses to sign a bill passe A
the Legislative Council is dissolved because he or 8 ce o
islati il agai 3 1 -thirds majority of all the Legislative Cou
new Legislative Council again passes it by a two jC ol o
i S sign it hen after the Legislative Council is
bers, but he or she still refuses to sign it; and (b)_w ) o solve
be::ausc it refuses to pass a budget or any other important bill, the new Legislative Council still
refuses to pass the original bill in dispute.
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§2. THE RELATIONSHIP BETWEEN THE CHINESE CENTRAL AUTHORITIES AND
HoNG KONG

43. Hong Kong, ‘which has been part of the territory of China since ancient
times’™” is an inalienable part of China. The National People’s Congress of China
authorizes the Hong Kong Special Administrative Region to exercise a high degree
of autonomy and enjoy executive, legislative and independent Judicial power,
including that of final adjudication, in accordance with the provisions of the Basic
Law.”® Thus, Hong Kong is not an independent (erritory, but an integral part of
China. If not for the enactment of the Basic Law itself, a national law enacted by
Peoples Republic of China, Hong Kong will not have a separate constitutional gOV-
ernmental structure and virtual freedom rom China. Just as Macau, the other Spe-
cial Administrative Region of the Peoples Republic of China, Hong Kong Special
Administrative Region was created by the Chinese Government under a specilic
provision of the Chinese Constitution, Article 31, which provides as follows: “The
state may establish special administrative regions when necessary. The systems to
be instituted in special administrative regions shall be prescribed by law enacted by
the National People’s Congress in the light of specific conditions.”

44. The Basic Law is unique among national laws of China, for the reason that
the enactment of the Basic Law and its content had been agreed between the British
Colonial government and the Chinese Government through the Sino-British Joint
Declaration, or ‘the Joint Declaration of the Government of the United Kingdom of
Great Britain and Northern Ireland and the Government of the People’s Republic of
China on the question of Hong Kong’. It has therefore been argued that the Peo-
ple’s Republic of China has a special international obligation to honour the proper
implementation of the Basic Law.”” Tt is true that the Basic Law is primarily co-
cerned with how Hong Kong is governed by Hong Kong’s [egislature, executive »nd
the judiciary, but it is also true that it sets out how the mainland Chinese authorities
should act in relation to Hong Kong. For instance, where Hong Kong selecte a Chief
Executive, such person has to be appointed by the Chinese governmenis™ Even if
that obligation was not mandatory, it is inconceivable that the Chifess government
would ignore the selection process and appoint someone else as the Chief Execu-
tive. The Basic Law may also be said to be part of the constitutional system ol China
as it prescribes the relationship between the Central Government authorities and the
Hong Kong Special Administrative Region. For instance, while the National Peo-
ple’s Congress has the power to amend the Basic Law, the Congress has to observe
the amendment process that is set out in Article 159 of the Basic Law.

- Basic Law, Art. | and the opening words of the Preamble.

. Basic Law, Art. 2.

. See for instance Roda Mushkat, One Country, Two International Personalities: The
Kong (Hong Kong: Hong Kong University Press 1997).

58. "The Chief Executive of the Hong Kong Special Administrative Region shall be selected by election

or through consultations held locally and appointed by the Central People’s Government’: Basic Law
Art. 45,

Lo n
~ oL

Case of Hong
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45. Tn relation to the application of Basic Law to the central-local relat!(?nsmp?
the Court of Final Appeal has boldly asserted the supremacy of thc.BaSI(,‘Law.
“What has been controversial is the jurisdiction of the COUI’[S‘: of the Region to ux;m—
ine whether any legislative acts of the National People’s Congress or I8 ~Stanl‘ C1lngf
Committee are consistent with the Basic Law and to declare them to bf: invalid i
found to be inconsistent. In our view, the courts of the Region ‘do.havc, lhl?. ‘Ju.nls;;
diction and indeed the duty to declare invaliduy if mco‘nsmtcncysés found. It is ?gh‘
that we should take this opportunity of stating it unequivocally. ) T_hc pO\‘Lielrb ?dtbL
Central Government to extend its national lgws to Hong Kong is circumscribe h)ﬁ
Article 18 which provides as follows: ‘National laws shall not be applied Tul n%
Hong Kong Special Administrative Region, except for th_ose listed in An)nex o
[the Basic] Law.” Laws listed in Annex TII do not apply in Hong Kong ex pro;l)frm
vigore: Such laws will have to be applicd locally by way of prgmu?gaflc(l)n ?r]'cg_
islation ‘by the Region’ (Article 18, paragraph 2). A_part 1"r0m this proce ulza Blm'l—
tation, there is also a substantive limitation: ‘Laws listed in Apnex l!_I‘ to [the ]?S.l(f
Law] shdil be confined to-those relating to defence and formgn aﬁalrzq_as :)ve ﬁs
other matiers outside the limits of the autonomy o_f the Region as_spcglhed y }I]l‘ &
Basic Law].” (Article 18, paragraph 3). However, in emergency situations, su? as
yza0 or turmoil in Hong Kong, where the Hong Kong_ Special Administrative Rtgl(')[%
is unable to contain threats to national unity or security, the Cf—:ntral Govqrnment h;{b
the power to extend the application of ‘relevant national laws’ to the Region (Article
18, paragraph 4).

46. The relationship between the central government in (_Dh_ma and the regional
government in Hong Kong is unique: It is much more sophisticated than .tl'lC r?la—
tionship between the central government and ll}e loc_al government auth_onues in a
unitary state; but it is not equivalent to the relationships that typlcally‘e)ust between
the central (federal) government and the state governments un(_icr a federatll‘ system
of government, such as in India or the United States of America. The Basic Law
demarcates the jurisdiction between the Chinese Central Govc_mmgnt apd _Horlllgl
Kong’s regional government. Some enumerated powers arc prl_manly Wlthm th,
purview of the Central Government, for instance “foreign affairs relating lo\ t_ e
Hong Kong Special Administrative Region’ (A{llclt‘, 13, paragraph, 2): Howwcr;
paragraph 3 of Article 13 goes on 1o say Lhalt the Central People’s Govcm‘men
authorizes the Hong Kong Special Administrative Region t? co_nd_uct relevant exter-
nal affairs on its own in accordance with [the Basic Law]’. Similarly, paragraph 1
of Article 14 provides that ‘the Central People’s _Govc.mment_shéll bf; responsible
for the defence of the Hong Kong Special Administrative ‘Reg_lon while paragraph
2 of that Article goes on to state that ‘the government of the Hong Kcn_ag Spccml
Administrative Region shall be responsible for the maintenance of pgbhc ‘orlc%t.:r in
the Region’. Moreover, as stipulated in paragraph 3 of _the same Article, m11 ll?'r}i
forces stationed by the Central People’s government in the Hong Kong spec,;él
Administrative Region for defence shall not interfere in the local a_[l"_alrs (Ff ‘ e
Region’. It is only at the request of the Region’s govcmrnent‘tha‘t the ml_lltary oru:sl,c
stationed in Hong Kong will become active in Hong Kong for ‘the maintenance o

59. Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, (CFA), [251H26].
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public order and in disaster relief” (Article 14 paragraph 3). Paragraph 4 of Article
14 highlights the importance of Chinese national laws and Hong Kong regional
laws: “In addition to abiding by national laws, members of the garrison shall also
abide by the laws of the Hong Kong Special Administrative Region.’

47. The Hong Kong Special Administrative Region enjoys legislative, executive
and judicial power other than those specifically reserved for the Central govern-
ment. Hong Kong’s legislative and the executive authorities cannot exercise powers
in relation to defence and foreign affairs, except to the extent that the Basic Law
provides for, as seen above. Similarly, the judiciary cannot exercise any power that
is within the exclusive domain of the Central Chinese Government. For instance,
Article 19 paragraph 3 provides as follows: ‘“The courts of the Hong Kong Special
Administrative Region shall have no jurisdiction over acts of state such as defence
and foreign affairs. The courts of the region shall obtain a certificate from the Chief
Executive on questions of fact concerning acts of state such as defence and forei an
alfairs whenever such questions arise in the adjudication of cases. This certificate
shall be binding on courts. Before issuing such a certificate, the Chief Executive
shall obtain a certifying document from the Central People’s Government.” In the
case ol Democratic Republic of the Congo v FG Hemisphere Associates LLC (NO
1) (2011) 14 HKCFAR 95,, the Court of Final Appeal requested the Standing Com-
mittee of the National People’s Congress to interpret the relevant Articles of the
Basic Law and advise whether the courts of Hong Kong were free to continue to
apply the pre-1997 common law practice relating (o sovereign immunity. The
Standing Committee determined that questions of sovereign immunity fell within
the scope of ‘foreign affairs’ in Article 13 and the meaning of ‘acts of state’ in
Article 22 and therefore it was not a matter which was within the competence of the
courts of Hong Kong. The Standing Committee decided that the Hong Kong cougty
would be bound by an execulive certificate issued under Article 19 %

48. Where the Hong Kong Special Administrative Region has lawlui anihority
to act, il may exercise such authority without any interference from any department
of the Central People’s Government, any province, autonomous regian, Or munici-
pality under the Central Government department.®!

60. The second paragraph of Art. 19 provides as follows: “The courts of the Hong Kong Special Admin-
istrative Region shall have no jurisdiction over acts of state such as defence and foreign affairs. The
courts of the Region shall obtain a certificate from the Chief Executive on questions of fact con-
cerning acts of state such as defence and foreign affairs whenever such questions arise in the adju-
dication of cases. This certificate shall be binding on the courts. Before issuing such a certificate, the
Chiel Executive shall obtain a certifying document from the Central People’s Government.’ See for
the interpretation issued by the Standing Committee which appears as Instrument 22 appended to
the Basic Law: ‘Interpretation of Paragraph 1, Article 13 and Article 19 of the Basic Law of the Hong
Kong Special Administrative Region of the People’s Republic of China by the Standing Committee
of the National People’s Congress’ (adopied by the Standing Committee of the Eleventh National
People’s Congress at its 22nd Session on 26 Aungust 2011)

61. Article 22 of the Basic Law. Article 22 goes on to provide that if there is a need for any central gov-
ernment department, province, autonomous region or municipality to set up offices in Hong Kong,
they must obtain the consent of the Hong Kong government to do so. Any such office and its per-
sonnel must abide by the laws of the Region.

General Introduction, Ch. 3, Government Structure under Basic Law 49-51

49. The interpretation and amendment of _lhe Bas,:ic Law pr9v1d§:s 'il tﬁlisssli
example of power distribution and power sh_anng: A_mcle 158 ‘r.e‘LEgm?es 1 i; d i;l
ander the Chinese Constitution, the power of interpreting the Basic a\:fh is ve)iv i
the Standing Committee of the National People’s Congress. Howe_v&;r,t : 1115; E(Reumn
interpretation has been delegated to the Hong K‘ong_ Special Acilmin}_'srii = (,Flhe
in relation to the provisions of the Basic Law wh_lch are within tl_a _1trnd B 21 X
autonomy of the Region’. This delegated power of interpretation 1s‘ ITI[}:: Lo Inier
pretation of the Basic Law by the courts: ‘The Standing ComlmttebP ] AZ _nisu_;
People’s Congress shall authorize the courts of LheT Hong Kong’ ST[;]cua mrg} st
tive Region to interpret on their own, in adjudicating cases ... he}cotlnérs Withiﬁ
Kong may also interpret provisions oth_cr than _lhpse Ijelatmg tot ]Ei rnatv g
the jurisdiction of the Hong Kong Spc<_:1al _Adnumstratlvc Regmn.w é)w?t ef,A -
an interpretation will affect the determination o_f a case, the hlghe_st 01}1 . o ;;[t)ion
in the case must apply for a binding interpretation for the resolution ol the que

of interpretation.

§3. (HONG KONG’S SYSTEM OF GOVERNMENT: THE EXECUTIVE BRANCH

50. Within the high degree of autonomy lhtclt thf: Hoeng Kong Special ﬁdnﬁms—
{rative Region enjoys, execulive power is of prime importance, beca_us? _Wt }?t Cﬁine%
Kong has is an ‘Executive-led Government’. The head of the executive 18 1 e .
Executive of Hong Kong who is accountable to _both toﬁthc _Central People 8 huztxlr-
ernment and the Hong Kong Special Administratlyc Region, in accprdance Eutc &
provisions of the Basic Law.®* As provided by Article 62 of the Basic La\zv, t ”e ov-
ernment of the Hong Kong Special Administrative Region exercises the following
powers and functions:

(1) to formulate and implement ‘p‘olicics;

7 to conduct administrative affairs; , ‘

23% to conduct external affairs as authorized by the Central People’s Government
under the Basic Law; .

(4) to draw up and introduce budgets and final accqunts, o

(5) to draflt and introduce bills, motions and subord{nate lcg1.slat1'on, 1o

(6) to designate officials to sit in on the meetings of the Legislative Council an
to speak on behalf of the Government.

57. The head of the executive branch of the Government, the Chief E}}ecuﬁlve,
is appointed for a term of five years by the Chinese Central Goggr;hment: a ter0 w(é-\;;
ing been selected or elected through consultations held locally. e main p s
and functions of the Chief Executive include:

— to be responsible for the implementation of the Basic Law and other laws which
apply in the Hong Kong Special Administrative Region;

62. Basic Law, Art. 43.
63. Ibid., Arts 43, 45 and 59.
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passed by the Hong Kong legislature must be reported to the Standing Committee
of the National People’s Congress for record, but that the reporting for record does
not affect the entry into force of such laws. Article 17 goes on to say: ‘If the Stand-
ing Committee ... considers that any law enacted by the legislature of the Region
is not in conformity with the provisions of [the Basic Law] regarding afTairs within
the responsibility of the Central Authorities or regarding the relationship between
the Central Authorities and the Region the Standing Committee may return the law
in question but shall not amend it. Any law returned by the Standing Committee of
the national Pecople’s Congress shall immediately be invalidated. This invalidation

shall not have retrospective effect, unless otherwise provided for in the laws of the
Region.’

179. Before the handover in 1997, while legislative power in Hong Kong was o
be exercised by the Governor and the Legislative Council, executive authorities did
indeed exercise delegated legislative powers. It has been pointed out elsewhere that
the emergency law-making power of the Governor had the flavour of primary leg-
islation rather than delegated legislation. The legislative power of the Governor and
the Legislative Council was not exclusive in the sense that the British Parliament
and the Queen retained the power to legislate for Hong Kong. These features of the
colonial government are present today, with necessary modifications. However,
unlike the British Government previously, the Chinese Government does not have
a free hand to legislate for Hong Kong.>’

As belore 1997, today the doctrine of separation of powers is more stringently
applied in relation to the Judiciary.*® The Judiciary is independent of the legislative
and executive branches of the Government. The Legislature or the executive is not
expected to exercise judicial power. However, it is a common practice for admin-
istrative tribunals to perform adjudicatory functions, which have been traditiorally
within the jurisdiction of ordinary courts of law. The principle of openiusiice
applies to such tribunals: Ng Shek Wai v Medical Council of Hong Kong wiicre the
Medical Council had refused to disclose the names of the members of a disciplinary
committee, the counsel for the Council and the medical practitioner against whom
the inquiry in question had been conducted.>™ The Court of Firstdnsiznce held that
the Council had failed to take a relevant consideration into 2ccount, namely the
requirements of open justice, and remitted the matter to the Council. The court
observed that common law regards open justice as a constitutional right. While there

267. As has already been explained above, the Chinese Government has no power to extend its laws to
Hong Kong, except as provided in Annex I1I of the Basic Law or in emergency situations, for which
see Art. 18 of the Basic Law.

268. As was said in Lau Cheong & Another v Hong Kong Special Administrative Region, (2002) 5 HKC-
FAR 415, at para. [101]: “The Basic Law enshrines the principle that there must be a separation of
powers as between the exccutive, the legislature and the judiciary. The legislature is constitution-
ally entitled to prescribe by legislation what conduct should constitute criminal offences and what
punishment those found guilty by the courts should suffer: Hinds v R [1977] AC 195, (PC), at pp.
225G-226D. But in the exercise of their independent judicial power, the courts have the duty to
decide whether legislation enacted is consistent with the Basic Law and the Bill of Rights. If found
to be inconsistent, the duty of the courts is to hold that legislation invalid: Ng Ka Ling & Others
v Director of Immigration (1999) 2 HKCFAR 4, (CFA), at p. 25G-1.°

269. Ng Shek Wai v Medical Council of Hong Kong [2015] 2 HKLRD 121, (CFI).
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is no absolute right to access to information concerning a ‘public judicial heanng’,
it does not lie entirely in the discretion of the tribunal whether or not comply with
a request for information. Whether access was warranted in the circumstances ()f a
particular case is ultimately for the court to decide. The court observed that tlhe fail-
ure to disclose information was due to a misinterpretation of the data prolccl:illon law
and therefore instead of issuing an order of mandamus, it quash‘ed thf: decision apd
remitted it to the Council to arrive at a decision in the _light Of.the Judgn_‘ac.m, See
paragraphs 1881-[89] of the decision. This case 18 also 1!1ustratlvc of judicial def-
erence to administrative tribunals, whenever that is possible. .

While executive powers are within the realm of the adminisl.ra_uon,_the courts
sometimes do exercise some powers that can be described as admlmstr_atlye_ powers
rather than judicial powers. Judges perform administrative rather lhgn ]udlma.] func-
tions when they serve on commissions of inquiries and other adv_lsory bodies. To
that extent, the Executive and the Judiciary perform each olher_’s functions. Judges
exercise Isgislative powers when they make delegated legislation. Judges are also
said te~wnake law when they interpret the law or when they create new law for
instince by developing the common Taw.

L3
§2. CONSTITUTIONAL AUTHORITY

180. The Basic Law is the constitution of Hong Kong. Subject to the ultjmate
conslitutional authority of the People’s Republic of China, Hong_Ko_n{g exercises a
high degree of autonomy and enjoys excculive, legislative and Judlglal power, in
accordance with the provisions of the Basic Law.””® Thus, the exercise of all leg-
islative, exccutive and judicial functions must conform to the Basic Law. The Basic
Law also provides for the maintenance of laws previously in f"orce in Hong Kong,
namely lhe common law, rules of equity, ordinances, subordmallc lcglsgittllon gnd
customary law, as long as they are not inconsistent with the Basic Law.”"" Article
160 of the Basic Law provides as follows: ‘Upon establishment of the Hong Kong
Special Administrative Region, the laws previously in force in ang Kong s_ha]l be‘
adopted as laws of the Region, except for those which the Sland{ng Comquttee of
the National People’s Congress declares to be in contravention o.fr [the Basic Law].
If any laws are later discovered to be in contravention of [the Basic Law], they ghall
be amended or cease to have force in accordance with the procedure as prescribed
by [the Basic Law]’. Thus, all laws in existence in Hong Kong must conform 1o the
Basic Law.

I81. Basic Law being the paramount law, no law of Hong Kong may contra-
vene it. The courts have the power to determine the constitutionality of any legis-
lative or administrative action that is in conflict with the Basic Law. The next in.thc
hierarchy of laws would be primary legislation followed by subordinate legislation.

270. Basic Law, Art. 2.
271. Ibid., Art. 8.
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Common law and customs are the other important sources of law. It must be noted
that international treaties and other international legal principles play an important
part in Hong Kong’s legal system.>”>

182. Being an integral part of the People’s Republic of China, Hong Kong is also
subject to the Constitution of China. Tt must be noted, however, that the Chinese
constitutional system operates in Hong Kong subject to the arrangements set out in
the Basic Law. Thus, Hong Kong courts have held that they have the power to
declare invalid any action taken by the Central Authorities that is inconsistent with
the Basic Law.>”* Laws of the People’s Republic of China (commonly referred to as
‘Chinese national laws’) do not apply in Hong Kong unless expressly extended to
the Region.

§3. THE COURTS

183. Under the Basic Law, the Court of Final Appeal is the highest court of law
in Hong Kong, which replaced the Privy Council.2’* Next in order is the High Court,
consisting of the Court of Appeal and the Court of First Instance.2”* At the next level
are the District Court*’® and Magistrates Courts.2”” There are several other judicial
and administrative tribunals, such as the Small Claims Courts?”® and the Labour Tri-
bunals.*” By local legislation, criminal and civil Jurisdiction in an original and
appellate capacity is distributed among these courts and tribunals.

184. In terms of constitutional jurisdiction, special mention may be made of the
Court of Final Appeal and the Court of First Instance.2* In adjudicating cases, i3
the Court of Final Appeal, as the highest Court of Appeal, that has the pewer to
authoritatively interpret the provisions of the Basic Law relating to matters within
Hong Kong’s autonomous jurisdiction. However, this jurisdiction is subject to the
free-standing jurisdiction of the Standing Commilttee of the National Pu ople’s Con-
gress.”®' The Court of First Instance, being the highest court of origitial jurisdiction,
has an inherent supervisory jurisdiction over inferior courts and administrative
authorities. In the exercise of that jurisdiction, the Court of First Instance exercises

272. Sce Part I, Ch. 1 ‘Treaties’.

273. See Ng Ka Ling & Others v Director of Immigration [1999] | HKLRD 315, at 337. {CFA).

274. See Hong Kong Court of Final Appeal Ordinance (Cap. 484)

275. See High Court Ordinance (Cap. 4).

276. See District Court Ordinance (Cap. 336).

277. Sec Magistrates Ordinance (Cap. 227).

278. See Small Claims Tribunal Ordinance (Cap. 338).

279. See Labour Tribunals Ordinance (Cap. 25).

280. The court system and constitutional Jurisdiction of courts is dealt with in Ch. 5 “Judiciary’ in Part
I of this monograph.

281. See Part 111, Ch. 1.
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the power of judicial review over administrative authorities. Judicial review runs to
the lcjzore of administrative law, which together with constitutional law constitutes

pub]iC law. 282

§4. JURISDICTIONAL CONFLICTS

185. Hong Kong does not have a domestic constitutional structure akm 'to ii‘zd-
eral relationship as in Australia or the _USA. In that sense, Hong Kot‘lg ! 1t,s a ;Je Coz
system of government, as far as the internal constltuuopal arrangements ra P
cerned. There being no more than one system .of courts, there is nfj\ roon;_‘o: [\JIor A
dictional conflicts between domestic courts of Hong Kong, as in ustr? ia. federakl
there a constitutional relationship between China anf:l Hong Kong 12 a!‘ el
nature. However, Hong Kong is an integral part of Chl_na, and nypg ] onlg ] telm
Law operates within the wider parameters of the Chinese c_({nsgt)ullona t }s;ysc cn_.
Legislative, executive and judicial conflicts could t'h_ercfore an,s(?“_ gltwpel_j d_etiona]
tral Chinzse authorities and the Hong Kong aqtho_ntles. Two p?sg e qu_rls_ 13_ onal
conllicls have so far surfaced. The first cor_n[hct is the (?emarcatl(?l‘l Of %.uwnpsmml(‘
iletiveen the Standing Committee of the National Eeople 8 Congres.s 3 L ‘;h eople i
Fepublic of China and the Final Court of Appcall of Hong Koq g regar mgf : }i; p[E)Iv(v)vI::
of interpreting the Basic Law. The second cgnﬂch relates to the PO‘\’V.@\F 8 engi
Kong courts to question the legality of aggon taken by the Chinese Governm
which is inconsistent with the Basic Law.”™

282. See Part IV, Ch. 4 ‘Judicial Control of Adminisn:ative Action’.
283. These issues are discussed in Ch. 1 and Ch. 2 of Part 111
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it. The Executive Council is a consultative body whose advice the Chief Executive
is not bound to follow. Government policies are not initiated in the Legislative
Council but are presented and promoted by the Chicf Executive. Many policies, for
instance in relation to land-use planning, commerce and telecommunications, are
made by various government departments and bureaux, who come under the lead-
ership of the Chef Executive. The principal government officials may be public ser-
vants or political appointees. In 2001, the government introduced a ministerial
system, under which some of the principal officials (Secretaries of Departments and
Heads of bureaux) could be political appointees selected from the civil service or
from outside the civil service.® This ministerial accountability system has been
refined over time. As of July 2016, there were twenty-one principal officials con-
sisting of threc Secretaries of Departments, thirteen Directors of Bureaux and five
others including the Commissioner of Police and the Director of Audit. Some of the
ministers are career civil servants and some are non-civil servants,

189. Legislative power may be said to be vested in the Legislative Council, in
the sense that it has the exclusive power o pass primary legislation. Article 66 of
the Basic Law provides that the Legislative Council of the Hong Kong Special
Administrative Region shall be the legislature of the Region. Article 73 lists the
powers of the Legislative Council including the power to enact, amend or repeal
laws. While it is a common occurrence for administrative authorities to make del-
egated legislation, the exercise of such subordinate law-making power is subject to
control by the Legislative Council®®® The Legislative Council’s law-making power
is not unrestrained. It is subject to the following limitations:

(1) Legislative measures concerning government policics, or the political siruc-
ture, or those having public revenue implications, have to be sponsored s sup-
ported by the Government.

(2) The Chief Executive may refuse (o assent to a Bill passed by (ke Legislative
Council, in which event it will not become law.

(3) The Legislative Council must act within the limitations imnasca on its legis-
lative competence, such as provisions relating to the protection of fundamen-
tal human rights.

(4) The Standing Committee of the National People’s Congress may invalidate
certain types of legislation.

190. Judicial power is vested in the Judiciary. Article 80 of the Basic Law pro-
vides that the courts of Hong Kong Special Administrative Region at all levels shall
be the judiciary of the Region exercising the judicial power of the Region. The
Basic Law guarantees judicial independence, particularly by providing that judges
will be appointed on the basis of judicial and professional qualitics, that judicial

287. The Chief Execulive proposed a quasi-ministerial system in his annual policy address in the Leg-

islative Council on 10 Qctober 2001. Sec ‘Erring Officials Must Pay,” South Ching Morning Post
Editorial, 28 October 2001.

288. For subordinate legislation, sce supra Part 1, Ch. 6 ‘Subordinate Rules and Regulations’.
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ointments must be made on the recommendations of an.indepefldel'l_:_mlsnizz
:E)pn and that removal of judges must be for proved misbe.havmur or inabi 1tty of ol
;;har’gc judicial duties. Article 85 of the Basic Law pm_wdg:s thz_it the cour_sdc; e
Hong Kong Special Administrative Region shall exercise judicial power indep
dently, free from any interference.

§2. POLITICAL PARTIES, LOBBIES AND INTEREST GROUPS

194. The Basic Law makes no specific rcfgrence to pul_itical pgrtiﬁ:s_;g? tt::li
participation in the Government. Political parties do _nqt cn%_;)y an 1mp(;1h[ica]ppar_
tion in Hong Kong as they do in fully democratic sometlu?s. owever, [;1 e
tics arc increasingly becoming the most important political 10;03 1‘1;] ' nog;g ot t%_,
exercising powers of persuasion or public protest to (\ie_m_and E)o ;cy ca rclid %he. Lo
cal partice will become a decisive force vs_rhen the\ Lh]e.t Executive .
lative Ctuncil become elected through universal franchise.

192. The Chief Executive-Election ()rdi!lance (Cap. 569)? N.O: \21 of iig()bl,
c.early spells out that the nomination paper q’f a.ce.mdldate tn‘gst 2I::g #Lon:ﬂzérsl et r)i
a declaration that he stands for election in an individual capaut)_r. ‘lrcqt. ° tOpmc
son declared elected as the Chief Exccutive to make a puhhc dlecaara 1(()i Lt
effect that he is not a member of a political pa.r.ty and to give a wrillen 1:111 tehaq Lhi
that he will not become a member of any political party or do any g%tF]a the. he
effect of subjecting himself to the discipline of any Polmca_l party. or P
pose of the ordinance, a political party has been defined as:

(1) a political party or organization (whether operating in Hong Kong or clse-
i itical party; or
where) which purports to be a pohtl_ca ) . _ o ]
(2) a body or organization the principal function or main object of W_hl]Ch. 15} tg prg_
mote or prepare a candidate for election as a member of the Legislative Cou
cil or any District Council !

193. The effect of these statutory provisions is to ensure that the Chief Execu-
tive will not belong to or be directly influenced by a political party.

194. 1n the Legislative Council, there is a limit_ed but increasing roh? d1‘or pgiiE:
cal parties. Although the Legislative Couqcil _Ordmance'doe_s not prov_ll cl sgﬁons
cally for the participation of politicall parties .1nt:1tlcee{_;%1§)1r?;1\;ip(§;l${:; | :Lhc ge():

ere i i icipation of political parties 1n , g
:ghr{;lll—aeh;z:lcggssiziﬁé;ges. th}; direct election of a limited number of L_egt;slfiltl\;;
Council members was introduced in 1991: ‘the challeng_es and !mp‘actF it r(l)iﬁfi !
had finally made even its conservative opponents admit that consensus politics,

289. Chief Executive Election Ordinance (Cap. 569), s. 16(7)(a)(i).
290. fbid., s. 31(1).
291. fhid., s. 31(2).
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' i : s (REFERENDUM, POPULAR INITIATIVE)
which had long been practised in the Legislative Council, had come to an end. It §3. MISCELLANEOUS (R

had given way to party politics, a new mechanism characterised by conflict and con- 197. Hong Kong has not, and never had, any constitutional provisions requiring

| | | - H o a1 l\ \S
[rontation’,*** ferenda or other popular initiatives. The absence of Consumtfl]{mdl p_rgvuil};l:sa(;(:;
E ibili ¢ >nt might consider -
> possibility that the Governme
195. The Executive Council is not an elective body and therefore political par- not, hongf:;i?oiull]ec 3211; ?;bbi - \gd o hegms direcy f & efeeochsn, th\ﬂ
Counel e sppied vy et Excontive e o D mciicrs it UCUlarf ; ii)e stated is that, as the Basic Law stands, the referendum is not a rec
Council are appointed by the Chief Executive “from among the principal officials of can safely

: S -making.
; . s B : o ok gnized means of law-ma
the executive authorities, members of the Legislative Council and public fig- 9

ures’.*** The Basic Law recognizes that the members of the Executive Council are
personal appointees of the Chief Executive when it provides that the term of office
of members of the Executive Council shall not extend beyond the expiry of the term
of office of the Chief Executive who appoints them. The Basic Law does not explic-
itly prohibit the appointment of members of political parties to the Executive Coun-
cil. Tt does not, however, envisage an Executive Council that draws all its members
from a single political party or an alliance of political parties. In confrast, in a West-

! minster model system the Cabinet of Ministers would be representative of a single
political party or an alliance of political parties.

/96. There is no constitutional or legislative provision for lobbies or interest
groups. However, there is an important part for them to play in Hong Kong:

The changes in the political environment since the Sino-British negotiations \
had a double-edged cffect on the development of pressure group politics. On y
the one hand, pressure groups were transformed firstly into political groups and
later came to form political partics. On the other hand, 8rassroots organisa-
tions and community-based pressure groups withdrew from electoral puiitics
and looked for new niches for survival. Meanwhile, new pressure groups, like
environmental groups and women’s groups, emerged to articulate-issues that
had not been adequately addressed by politicians and political paities in the
establishment. It is true to say that the politicisation of the rolitical environ-
ment has not facilitated a transformation of pressure géouns. Indeed, the
boundary between party politics and pressure group poiitics is now clearly
marked. Pressure groups will play a rather limited role in the post-1997 politi-
cal development in the sense that major political issues like democratisation
are firmly in the grasp of political parties. However, in the domains of local
interests and broader social causes like gender equality and environmental pro-
tection, pressure groups are stil] actively articulating their demands,2%*

292. 1.C. Choy, ‘Political Partics and Political Participation in Hong Kong’, in Joseph Y.S. Cheng (ed.)
Political Participation in Hong Kong: Theoretical Issues and Historical Legacy (Hong Kong: City
Universily of Hong Kong Press, 1999) 121-147, at 128. See also Richard Cullen, ‘Regulating
Political Parties in Hong Kong’, (February 2005), LC Paper No. CB(2)91 1/04-05(01), (2006). http:
//www.]egcugovhk/yr()t.l—ﬂ.‘i!english/pzmel sfcalpapers/ca0226ch2-91 I-Te.pdf.

293. Basic Law, Art. 55.

294. T. Lui, “Pressure Group Politics in Hong Kong,” in Joseph Y.S. Cheng (cd.) Political Participation
in Hong Kong: Theoretical Issues and Historical Legacy (Hong Kong: City U niversity of Hong
Kong Press, 1999), 149-174, at 169-70.
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Chapter 2. Head of State

§1. THE ORGAN OF STATE (DESIGNATION)

198. Hong Kong continues the previous system of government, which is an
executive-led system. The Head of State of the Hong Kong Special Administrative
Region is the Chief Executive. He is appointed by the Chinese Central Government
and is accountable to it and to Hong Kong, in accordance with the Basic Law.* [
the absence of an express provision cnabling the Chinese Government to remove
the Chief Executive from office, such a power may be implied as long as such a
removal is not inconsistent with the Basic Law or the Chinese Constitution.2%
Although the powers and functions of the Chief Executive are quite similar to those
held by his predecessor, the Governor under the British colonial administration, his
constitutional position is rather different. Whereas the Governor was appointed by
the Queen as her personal representative in Hong Kong, the Chiel Executive is
appointed by the Chinese Central Government, not as a local representative of the

Chinese President, but as the head of the Hong Kong Special Administrative Region
‘who shall represent the Region’ 2"

199. The Chief Executive of Hong Kong is selected or elected by the people of
Hong Kong, and not nominated by the Chinese Government: In contrasl, the Gov-
ernors of Hong Kong were chosen by the British Government, meaning that the
Queen made the appointment on Prime Ministerial advice. The Chief Executive is
accountable to Hong Kong, as he is accountable to the Chinese Government.**® This
accountability is meaningful because the Legislative Council may force him\ic
resign from office. The Governor before 1997 was not accountable to Hong Kong

in that sense, in the absence of any provision enabling the Legislative Ctuncil to
dismiss him or force him (o resign.

200. In line with the understanding that Hong Kong must be gdverned by Hong
Kong people, the Basic Law requires the Chicf Executive of e tiong Kong Spe-
cial Administrative Region to be a Chinese citizen of not less than 40 years of age,
who must be a Hong Kong permanent resident with no right of abode in any for-
cign country. The Chief Executive mus( have been ordinarily resident in Hong Kong
for a continuous period of not less than twenty years.*™ He must be a person of
integrity, dedicated to his duties."’

295. Basic Law, ArL. 43.

296. Section 4 of the Chief Exccutive Hlection Ordinance, No. 21 of 2001 (Cap 569), expressly recog-
nizes the possibility that the Chinese Central Government may remove him.
297. Basic Law, Art, 43,

298. Basic Law, Art. 43,

299. See Part 1l ‘Form of Government’, Ch. 3 ‘Legislature’, VI “Terms of Office and Vacancies’.
300. Basic Law, Art. 44.

301. Ibid., Art. 47,
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§2. THE SELECTION AND APPOINTMENT OF THE CHIEF EXECUTIVE

201. Article 46 of the Basic Law provides that the Chief Ex;cutive is elected ‘r.or‘
4 term of five years and may serve nol more than two consecutive (erms. The Chief
dExe,cutive is selected by election or through consultatlon_s helq locally a_nd
appointed by the Central Chinese Govcrnmqent. When assuming oﬁi_ce, the: Cl}:lef
cutive must take the oath of allegiance.*®* The n’.;e{h().d 0.1 selecting the C ic
gizcutive must be specified in the light of the actual situation in Hong _Kong apd 1n
accordance with the principle of gradual an(‘i orderly progress. The ultFmaFe zul;n I;
the selection of the Chief Executive by universal suffrage upon nomination by

broadly representative nominating commitiee in accordance with democratic proce-
303

dures.

202. The method lor electing the first Chief Exccutivc in 1_997 for a]fj‘jff;—éfear
term froz1 1997 to 2002 was set out in the decision of the National ?eop ﬁ'bq- on-
gress O the method of formation of the first govcmrpeng(;ind the ﬁf’_b‘[. Legl.s‘ﬁtlvg
Cotnoti of the Hong Kong Special Administrative Region.” ‘ That decision decc are
hat*the National People’s Congress should in _1996 es‘tabhsh a Prcparato\ry L om-
inittee for the Hong Kong Special Administrative Region, whncb shall bu _rn,spta_m-
gible for preparing the establishment of the Hong Kong Sp;mal Aﬂmlgustr(a} ive
Region and shall prescribe the specific method for the formation gf the first ‘ov-
ernment and the first Legislative Council. The Preparatory Comrmttee_was to (,lon-
sist of mainland members and of Hong Kong members who shall constltu[e_notdebss
than 50% of its membership. TIts chairman and members were to be appointed by
the Standing Committee of the National People’s Congress.

203. The Preparatory Committee for the Hong .Kong Spgcml Adnnmsu(r;mvc
Region was Lo be responsible for preparing the cstabhshm_ent of the_Se]ec?tlon om-
mittee for the First Government of the Hong Kong Spemal Adm'lmstrat]v‘e Region
(hereinafter: the ‘Selection Committee’). The SB]f‘:CIZ]()n Commlttf‘:e W::‘ib tfo];)e a:
broadly representative body composed cnurely.of permane,nt remdenﬁs 0 On%
Kong. It included Hong Kong deputies to the National People ] Congres\s,’represle:r}
tatives of Hong Kong members of the National Commlltgc of the Chmcsu People ;
Political Consultative Conference, persons with plracllcal experience wl\w ha;)
served in Hong Kong’s execulive, legislative and_adwsory organs prior Lo lFu, estab-
lishment of the Hong Kong Special Administrative Rc_ag_lon, and persons represen-
tative of various strata and sectors of society. The decision set out the composition

302. Basic Law, art 104. See Kwok Cheuk Kin v Leung Chun Ying [2017] !I-IKHC 926,k(Cl—;)1) xie&i;{:ﬂf
- 1 : i idity of the oath of allegiance taken by
ccessful attempl was made to question the validity o
:?(Sc:':utive in 2012, when he inadvertently did not read out one word _Of _th_c oath_. The court _also
clmsidcrcd that it could not condone the long delay in instituting the judicial review application.
303. Basic Law, Art. 45. N - ]
304. ‘Decision of the National People’s Congress on the Method for ll;e F(_Jrrln;::jonpf tthri F;rh]t{e(:i)(‘;’n
. : 7 islati il of Hong Kong Special ministrativ
ernment and the First Legislative Council of tl_*le : l : Sgion
(adopted at the Third Session of the Seventh National People’s Congress on 4 April 1990)." This
appears as Instrument 12 appended to the Basic Law.
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of the Selection Committee as follows: One hundred members each from the fol-
lowing four categories of representatives: (i) industrial, commercial and financia]
sectors; (1) the professions; (iii) labour, grass-roots, religious and other sectors; (iv)
former political figures, Hong Kong deputies to the National People’s Congress and
representatives of Hong Kong members of the National Committee of the Chinese
People’s Political Consultative Conference. The selection committee was required
to recommend a candidate for the first Chief Executive through local consultations
or through nomination and election after consultation and report the recommended
candidate to the Chinese Central Government for appointment. Mr Tung Chee Hwa

was clected by the Election Committee as the first Chief Executive of Hong Kong
(1997-2002).

204. The selection of the second Chief Executive, who assumed office in 2002
for a five-year term was by a selection committee of 800 members, which was estab-
lished according to Annex 1 of the Basic Law. The four groups of persons from
which 200 members each were to be chosen were not dissimilar to the four groups
of members of the Selection Commitice for the 1997 selection of the Chief Execu-
tive: (i) Industrial, commercial and financial sectors; (ii) the professions; (iii) labour,
social services, religious and other sectors; (iv) Members of the Legislative Coun-
cil, representatives of district-based organizations, Hong Kong deputics to the
National People’s Congress and representatives of Hong Kong members of the
National Committee of the Chinese People’s Political Consultative Conference.

205. Hong Kong enacted the Chief Executive Election Ordinance, No. 21 of
2001, to provide for the finer details of the election process.” The Ordinance was
intended to delimitate the various scctors, the organizations in each sector cliginle
lo return election committee members and the number of such members retuned by
each ol these organizations in accordance with principles of democracy.and open-
ness.** Candidates for the office of the Chief Exccutive could be nominated Jjointly
by not less than 100 members. The election commitiee was required.io'ziect a Chief
Executive designate from among such candidates by secret ba}!o:.on the basis of
one-person-one-vole. The specific method of election was lafio pe prescribed by
legislation*” Mr Tung Chee Hwa was elected by the Elections Committee to serve
a second term as Chief Executive of Hong Kong (2002-2007). He resigned from
office in 2005 and his successor Mr Donald Tsang (who at that time was the Chief
Secretary of Hong Kong Special Administrative Region) held office for the remain-
ing two years of the term of office of the outgoing Chief Executive.

206. Annex 1 of the Basic Law provides that if there is a need to amend the
method for selecting the Chief Exccutive for the lerms subsequent to the year 2007,
such amendments must be made with the endorsement of a two-thirds majority of

305. Such as the system of voting providing for the conduct of more than one round of voting until one

candidate obtains more than half of the total number of valid voles cast. See Part V of the Ordi-
nance.

306. Basic Law, Annex 1, s. 3.
307. Basic Law, Annex 1, ss 4 and 5.
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all the members of the Legislative Council and the consent of thf: Chief .Excclultjve.
The amendment must be reported to the Standing Committee of the National Peo-
ple’s Congress for approval.

207. The Standing Committee of the Nationgl People’s Cpngress 'deglod(;:;l oxguZlg
April 2004 that the election of the Chief Executive for_the third term ;23 e Dw »

: be by universal suffrage but by an election committee as before. r Dona !
%(')[n who held office as a succeeding Chief Executive fro_m 2005 to 2007, was
c;:ctid by the Election Committee for a term of five years in 2007.

208. The Standing Commiltlee of the Na_Lignal People’s Co_ngn?ss d}fc;fjed i(:]tiz
December 2007 that the election of the Chief Exccutlve_for the f(;:lf.ll:t ‘lL,Flr‘IiI:c n the
ear 2012 shall not be implemented by the method of universal su ragc,.zoo 7
1 sition of the Election Committee was expanded so as to_ cpnmst of 1., m_em‘
P(?H‘ with 300 members from each of the four sectors, consisting of representatives
zfrfn fiie [;revious clection. Mr Leung Chunying was elected by the Election Com-
mitlee ds the Chief Executive in 2012.

209. The decision of the Standiﬁg Committee of th National Pe?l?i; § ‘CoEgrcx
of 29 December 2007 went on to provide that lhc_ election of the Chie txgciover&
2017 may be implemented by the method of umyersa!\ suffragi. It went.orjb Eniﬂ
vide that at an appropriate time prior Lo the selection of the C}_m,f _Exe’c[u‘lvi éfivm
versal suffrage, the Standing Committee w.ould mgke a dct.crrmnatmn };1 Ln{rfrc,-c .- tg
a report from the Chief Execulive on the issuc of amendl_n_g the n‘"le_t 10(_ 01c 8 lec
ing the Chief Executive.’® The decision also stat_ed lha[_l_'t Fhe Lugls atget ts el
failed to pass the necessary legislation by a tw_o—thirds majority to give e jc 0 such
determination, the Chief Executive shall coglt(l)nue to be selected in accordanc
the procedure used for the preceding term.

210. As envisaged by the Decision of 29 Decem‘r?er 2007, the Chle}i]* Eéctt;uglr\;g
of Hong Kong Special Administrative ch_ion sublpltted a_report to (t: }? kf EncL ug_
Committee 15 July 2014 on the question of mtr.oclucmg elgctmn (_)f theN ie lxpeo_
tive by universal suffrage in 2017. The Standing Cornfn.lucc of the au(ig% Liss
ple’s Congress considered the report and came to a decision on 31 }‘\ugus " o
While it reaffirmed its intention Lo introducc.umversal 'suﬁrage a\b tht;a r_nea(lln}s;ow
electing the Chiel Executive in 2017, the Standing Committee .';ﬂso ulnp as:;e S
important it was that the Chiet Executive should be someone who ov.es) 'e r,‘(r i
try and loves Hong Kong’. Il went on to say: ‘_[the Ch_lef executive bel;?gj a rim‘ o
who loves both China and Hong Kong] is a basic requirement of the policy of “o

i ision s as Instrument 19 appended to the Basic Law. .
;82 '%?1: gg?é?ﬁiffﬁ:i made a report as required on 135 J_u!y 20‘14, whlchd_was (jl;;)rﬁ;s;;id by the
Standing Committee. See the next paragraph for the dcctslol_] of the Standing ;
310. This decision appears as [nstrument 21 appended to the Bﬂb:‘lC Law.
311. This decision appears as Instrument 23 appended to the Basic Law.
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country, two systems”. It is determined by the legal status as well as important func-
tions and duties of the Chief Executive and is called for by the actual need to main-
tain long-term prosperity and stability of Hong Kong and uphold the sovereignty,
security and development interests of the country. The method for selecting the
Chiel Executive by universal suffrage must provide corresponding institutional safe-
guards for this purpose’. The Standing Commitice therefore laid down the ground

rules for the election of the Chief Executive in 2017 as follows:

(1) A broadly representative nominating committee shall be formed. The provi-
sions for the number of members, composition and formation method of the
nominating committee shall be made in accordance with the number of mem-
bers, composition and formation method of the Election Commiltee for the
Fourth Chief Executive.

(2) The nominating committee shall nominate lwo to three candidates for the
office of Chief Executive in accordance with democratic procedures. Each can-
didate must have the endorsement of more than half of all the members of the
nominating committee.

(3) All eligible electors of the Hong Kong Special Administrative Region have the
right to vote in the election of the Chief Executive and elect one of the can-
didates for the office of Chief Exccutive in accordance with law.

(4) The Chief Executive—elect, after being selected through universal suffrage,
will have to be appointed by the Central People’s Government.

211. The Standing Committee went on to stipulate that the Hong Kong legisla
ture needed to specify the specific method of universal suffrage for selecting the
Chief Executive as an amendment (o Annex [ of the Basic Law, to be appreved by
not less than a two-thirds of all the members of the Legislative Council G con-
sented to by the Chief Executive. The decision stipulates that if the specihc method
of universal suffrage for sclecting the Chief Executive s not adopted in accordance
with legal procedures, the method used for selecting the Chief Ex=Cative for the pre-
ceding term shall continue to apply.

212. There was considerable a
the Standing Committee had imp
elect their Chief Executive, espe

gitation in Hong Kong against the limitations that
osed on the right of Hong Kong people to directly
cially the continuation of the Election Committee
which was required to nominate two or three candidates for the post of Chief Execu-
tive. On 18 June 2015, the Legislative Council rejected the Government’s electoral
reform proposal for the 2017 clections by twenty-eight to eight votes.

213. Hong Kong having failed to come up with a proposal for direct election of
the Chief Executive in line with the Decision of the Standing Committee, the select-
ing method of the 2017 Chief Executive will remain unchanged: He will be selected
in accordance with the system that operated in 2012, election by the 1,200-member
Election Commitiee,
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5 " . rve
214. The term of office of the Chiel Executive is five years, and l_m maydnot st:r\(r)f
than two consecutive terms.*'2 The Chief Executive must resign under any
more : :
the following circumstances:

(1) when he loses the ability to discharge his duties as a result of serious illness
her reasons; ' ‘ o
2) (\:frhg;h e;fter the Legislative Council is dissolved bec?usu .he twice E,;ujutiiw (t)o
3 4 bi i 3 islative Council again passes by ¢ .
i bill passed by it, the new Leglsldtlv_c_ cil agair Lo
f;]%:ds majop;ity of all the members the original bill in dispute, but he still
o] ‘t-sinit;and _ . N |
mlfll;;%affl?er %hc Legislative Council is dissolved be_cause it rf;fuh_&:b t(} p‘as‘sl(e:
¢ l\fudgét or any other important bill, the new Legislative Council still refuses
pass the original bill in dispute.*"”

215. The Legislative Council may impeach the Chief Exccutive. Article 73(9)
provides.as follows:

it a2 motion initiated jointly by one-fourth of all the mem}?er;; lof the Iézgi?::i::;;
. i g iel Executive with serious breach of law or derelic
Council charges the Chiel Execu . o e &
if he fuses to resign, the Council may, [ ga
of duty and if he or she re an : ek i
i i igati ive date to the Chief Justice o
motion for investigation, give a man ( o foion b o
i [ dependent investigation co ;
Final Appeal to form and chair an indepe ‘ s
it = i { ing out the investigatio
Commitiee shall be responsible for carry _ ' S g e
ing it ings ¢ ;il. If the Committee considers the ev :
ing its findings to the Counci _ ' s <
i iz arges, the Council may pass
“ient to substantiate such charges, : e
;:;S::aCMnent by a two-thirds majority of its members and report to the Central
Pcople’s Government for decision.

216. According to this provision, if a motion is signed c‘tlJy %ne-tfourtslig(;f aL]t! :EZ
islati i hief Executive may decide to resign. 1
islative Council members, the C el Ex ve T o

Eél:]%ef Executive does not resign, a judicial mvcsugac;l(éln folﬁwetg bgn :.ui\:f% lt;ht;:er
jori i 2 islative Council will be nceded to take the 2
majority vote in the Legis »  LF IR e
¢ islati il t automatically resu
Legislative Council’s censure does no . ) ‘ !
EZBChiif Executive, though. It ean only report I.tS‘dBCISIOI_I to the central Govern
ment, which has the authority to remove the Chief Executive.

217. The office of the Chief Executive will become vacant:

(1) on the expiry of the term of office of the Chief Executive;
if the Chief Executive dies; or o o
gg ;[ thi Chinese Central Government removes the Chief Executive from office
. 314
in accordance with the Basic Law.

312. Basic Law, Art. 46.
313. Basic Law, Art. 52. _ ‘
314. Chief Executive Election Ordinance (Cap. 569), s. 4.
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Training,”*" Antiquitics Advisory Board,’*® and non-statutory bodics such ag
the Aviation Advisory Board and Advisory Commillee on Agriculture and
Fisheries.

(2) Those bodies which stimulate action by businesses and other interests in direc-

tions which the government considers desirable. They include the Hong Kong

Productivity Council and Hong Kong Trade Development Council.

Those bodies that have been set up to take politically embarrassing decisions

for which the government prefers to avoid direct responsibility. A good

example is the Standing Commission on Civil Service Salaries and Conditions

of Service, established in 1979.

(4) Those bodies that have been sct up with a view to improving services pro-
vided by various government agencies and authorities. They include the Avia-
tion Advisory Board, the Port Operations Committee and the Transport
Advisory Committee.

(5) Those bodies that ensure cooperation of voluntary agencies which provide ser-
vices on the government’s behalf. They include the Social Welfare Advisory
Committee and the Education Commission.

(6) The government may appoint a committee (o inquire into certain matters and
advise the government on appropriate measures to be laken. A recent example
1s the Commission of Inquiry into Excess Lead Found in Drinking Water with
the following terms of reference: (a) to ascertain the causes of excess lead
found in drinking water in public rental housing developments; (b) to review
and evaluate the adequacy of the present regulatory and monitoring syslem in
respect of drinking water in Hong Kong; and (c) to make recommendations
with regard to the safety of drinking water in Hong Kong. The commission
submitted its report to the Chiel Executive in Council in May 2016 ‘The
cnabling legislation is the Commissions of Inquiry Ordinance, Cap. 8%.

3

—

410. There are a number of statutory bodies that perform importaiit puvlic fune-
tions. The Town Planning Board, which consists of official and uncficial members
appointed by the Chicl Execulive, makes land-use plans and granis planning per-
mission. While the government formulates land-use plannivg policies, the Town
Planning Board adopts any plans proposed by the Planning Department and con-
ducts public consultation before they are passed on to the Chief Execulive for
approval. No statutory plans may be introduced without the Board’s approval. Simi-
larly, no land-use developments that require planning permission may be under-
taken without the Board’s approval. The other statutory bodies of this Lype are the
Film Censorship Authority set up under the Film Censorship Ordinance (Cap. 392),
Consumer Council set up under the Consumer Council Ordinance (Cap. 216),
Country and Marine Parks Board set up under the Country Parks Ordinance (Cap.
208), and Antiquities Advisory Board set up under the Antiquities and Monuments
Ordinance (Cap. 53).

748. Set up under the Legal Practitioners Ordinance (Cap. 159), s. 74A.
749. Set up under the Antiquities and Monuments Ordinance (Cap. 53) s. 17.

178

part II, Ch. 6, Independent, Non-political Agencies 411-413

411. The Equal Opportunities Commission, set up by the Sex Piscrimination
Ordinance (Cap. 480) is an important statutory body in the context of the proltecuon
of fundamental rights. The aims of the Commission are.lo_pro.mote equahlty and
work towards elimination of discrimination. The Commission is tasl_(ed _\,\.:uh -t_he
implementation of the Sex Discrimination Ord_mance (Cap._489), lthe plsabﬂ]t_y Dis-
crimination Ordinance (Cap. 487), the Family Status D:sqrimmatmn ()rdIPagce
(Cap. 527) and the Race Discrimination Ordinance (Cap. 6Q2). The Commission
seeks to achieve these aims through legislative reform, educatlon_and _research: ’I_he
Commission receives complaints from aggrieved persons, whom it asststs.by giving
advice or by facilitating conciliation or judicial proceedings. IF als_o COOI‘d]I:latE:S and
communicates with government and non—governmm:ll organizations on issues _of
equal opportunities. Tt issues codes of praclice. a!nd guidelines on elimination of dis-
crimination and promotion of equal opportunities.

412. There are a number of statutory tribunals that assist in the sm(m.th opera-
tion of £overnment. They include appeal boards that entertain appeals against deci-
sionstaken by statutory bodies. The Town Planning Appeal Board, set up un_der the
TewirPlanning Ordinance (Cap. 131) is an independent statutory body to which any
2policant for planning permission who is aggrieved by a decision of the Town Plan-
niﬁg Board may appeal. The Environmental Impact A.sscssmem Appeal Board, set
up under the Environmental Impact Assessment Ordinance (Cap. 499) entertains
appeals against decisions made under the Ordinance. Appeal Boards have been set
up under numerous other ordinances such as the Amus;mcnt Game Centres Ordi-
nance (Cap. 435), the Clubs (Safety of Premises) Ordinance (Cap. 376) and the
Consumer Goods Safety Ordinance (Cap. 456).

413, The most important of the tribunals is the Administrative Appeals Board,\
which may entertain appeals against statutory decisions taken 1_1ndcr a number of
ordinances specified in the Administrative Appeals Boarlerdman.cc (Cap. 442).
The Administrative Appeals Board Ordinance was enacted in 1994 in order to pro-
vide an independent Tribunal that would hear appeals that prcvmusly were heard by
the Governor in Council. It was intended that by creating the new tribunal, th‘e Gov-
ernor in Council (now, the Chief Executive in Council) woulc_l be relieved of a}p_pcl-
late responsibility in respect of statutory decisions of minor importance. Decisions
against which an appeal may be made to the Board are set out in hf\e Schedule to
the Ordinance and include refusal to issue or renew or revoke a licence under a
number of Ordinances. The Administrative Appeals Board has no power to a\_vvgrd
compensation, but it may refer a case back to the authority against whose decision
the appeal was made, where it considers that the appellant d.eserves o be compen-
sated. It may award costs of the appeal. The Tribunal’s hearings are held in public
and its decision is final, subject to judicial review.”’

750. See for instance Li Wai Hung Cesario v Administrative Appgals Board [2016] HKEC 1325, CA
and Cheung Moon Hoi Jeff v Administrative Appeals Board [2016] HKEC 1241, CA.

179




414417 Part IL, Ch. 6, Independent, Non-political Agencies

§2. NON-GOVERNMENTAL ORGANIZATIONS

414. Hong Kong has a number of Quangos (quasi-aulonomous, non-
government organizations), and they perform a particularly important function in
the social organization. These, such as the Sociely for the Prevention of Cruelty (o
Animals, being private bodies, are not gencrally subject to public law. Where, how-
ever, there is a public interest in granting a public law remedy, they may be subject
to judicial review proceedings.

415. The Basic Law contains several provisions that promote civil society.
Article 144 provides as [ollows:

The Government of the Hong Kong Special Administrative Region shall main-
tain the policy previously practised in Hong Kong in respect of subventions for
non-governmental organizations in fields such as education, medicine and

health, culture, art, recreation, sports, social welfare, and social work. Staff

members previously serving in subvented organizations in Hong Kong may
remain in their employment in accordance with the previous system.

416. Article 146 provides that voluntary organizations providing social services
in Hong Kong may, on their own, decide their forms of service. Article 148 pro-
vides that the relationship between non-governmental organizations in ficlds such
as education, science, technology, culture, art, sports, the prolessions, medicine and
health, labour, social wellare and social work, as well as religious organizations ii.
Hong Kong, will be based on the principles of non-subordination, non-interference
and mutual respect. Such non-governmental organizations may maintzin and
develop relations with their counterparts in foreign countries and regions and with
relevant international organizations.”

417. The Basic Law provides that while the government may-forrhulate policies
in areas such as education,”” professional qualifications,” sparts™ and social wel-
fare,” non-governmental organizations may run educational institutions,”® non-
governmental professional organizations may assess and confer proflessional
qualifications,”™’ non-governmental sports organizations may continue to exist and

751. Basic Law, Arl. 149. However, the Hong Kong Government is under a duty under Art. 23 of the
Basic Law to enact legislation (o prohibit foreign political organizations or bodies from conducting
political activities in Hong Kong, and to prohibit political organizations or bodies of Hong Kong
from establishing ties with foreign political organizations or bodies. No law has so far been made
in pursuance of Art. 23

752. Basic Law, Art. 136.

T53. Ibid., Art. 142,

754, Ibid., Arl. 143,

755, Ibid., Art. 145.

756. Ibid., Art. 136.

757. Ibid., Art. 142
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develop,”® and voluntary organize_ntim?lﬁsg provliding social se_r\_ficc:? 12 ?olnglflon%
may decide on their forms of service.” An important provision is Article 0

the Basic Law, which protects religious Frccdom. It pro_vndes that rel{glqus _orgamc-l
zations may, according to their previous practice, continuc to run somnme? an

other schools, hospitals, and welfare institutions an(_i to provide other"soma ser-
vices. Such organizations and believers may maintain and develop their relations
with religious organizations and believers elsewhere.

418. Clubs are a form of social organjzati()n..They cover not _only Sports or rec-
reational clubs, but also would include trade unions anc_l profe_ssmnal assoaaufms,
which are important public movements. While clubs dcnve_thmr power from a con-
tract between members and are therefore governgd by private Ia\fv, Lhcr;:mmay be
appropriate circumstances when public law remedies may be applicable.

758, Ibid., Art. 143.
9 icl. . 146. )

;Z()) leclg :Ffl:r;/!au—far (No. 2} v The Royal Hong Kong Jockey Club (1976) HKLR 452, (leC), ;V}le!'t?, 1-11
a private aclion the court inquired into whether there had been a !m:ach of rules of natural Justice.
In Divisional Commissioner v The Jockey Club exp. Aga Khan [1993] 1 WLR 909i ((;A), where
public law remedics were held to be inapplicable. See also Hong Kong Rifle A.vsucra.'.ton v]f{)}':g
Kong Shooting Association (No 2) [2013] HKEC 980, (CA), where the Coprt ('If Ap.pefﬂ h,ﬂ an]u
the refusal by'fhc Hong Kong Shooting Association (HKSA) to renew the ].'lﬁe assoc1at10E s mem-
bership in it was not susceptible to judicial review. The Cpun of Appea] reasoned (hat the pqv&l:cr
to decide whether to admit or reinstate a member was derived from its mem(_)rzmdul_n and z.u‘txc cs
of association and was consensual and contractual in nature. It c_vuld npt‘ be said that in making the
decision, the HKSA was exercising a public law function or its decision had public law conse-

quences.
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are to be proposed by the Standing Committee of the National People’s Congress or
by more than one-fifth of the deputies to the National People’s Congress and

adopted by a vote of more than two-thirds of all the deputies to the National Peo-
ple’s Congress.

428. The National People’s Congress has the power to enact ‘basic laws,” such
as the Law of the People’s Republic of China on Chinese-Foreign Equity Joint Ven-
tures, while its Standing Commitiee has the power o pass other statutes, which rank
below basic laws, such as the Anti-Terrorism Law of January 2016. As Article 67
provides the Standing Committee has the power to ‘enact and amend statutes with
the exception of those which should be enacted by the National People’s Congress’.
The Standing Committee also has the power to interpret the Constitution and super-
vise its enforcement. It exercises the power of interpreting statutes and a legislative
gap-filling function: As provided in Article 67, it has the power: (1) to interprel stat-
utes; (2) to partially supplement and amend, when the National People’s Congress
1s not in session, laws enacted by the National People’s Congress, provided that the
basic principles of these laws are not contravened; and (3) to annul administrative
rules and regulations, decisions or orders of the State Council that contravene the
Constitution or the statutes.

429. While legislative power is vested in the National People’s Congress and its
Standing Commitlee, administrative power is vested in the State Council, which
operates under the supervision of the National People’s Congress. The State Coun-
cil, that is, the Central Peoples Government, is the executive body of the highest
organ of state power and the highest organ of state administration (Article 85). Ag
stated in Article 89 the State Council has the power to do the following:

(1) to adopt administrative measures, enact administrative rules and regulatons
and issue decisions and orders in accordance with the Constituticrn and the
statutes;

(2) to submit proposals to the National People’s Congress or its Standing Com-
mittee;

(3) to lay down the tasks and responsibilities of the minisities and commissions
of the State Council, to exercise unified leadership over the work of the min-
istries and commissions and to direct all other administrative work of a
national character that does not fall within the Jurisdiction of the ministries and
commissions;

(4) to exercise unified leadership over the work of local organs of state adminis-
tration at different levels throughout the country, and to lay down the detailed
division of functions and powers between the Central Government and the
organs of state administration of provinces, autonomous regions and munici-
palities directly under the Central Government:

(5) to draw up and implement the plan for national economic and social develop-
ment and the stale budget;

(6) to direct and administer economic work and urban and rural development;

(7) to direct and administer the work concerning education, science, culture, pub-
lic health, physical culture and family planning;
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(8) to direct and administer the work concerning civil affairs, public security, judi-
cial administration, supervision and other related matters;

(9) to conduct foreign affairs and conclude treaties and agreements with foreign
states;

(10) to direct and administer the building of national defence;

(11) to direct and administer affairs concerning the nationalities and to safeguard
the equal rights of minority nationalities and the right of autonomy of the
national autonomous areas;

(12) to protect the legitimate rights and interests of Chinese nationals res:lding
abroad and protect the law(ful rights and interests of returned overseas Chinese
and of the family members of Chinese nationals residing abroad,;

(13) to alter or annul inappropriate orders, directives and regulations issued by the
ministries or commissions;

(14) to alter or annul inappropriate decisions and orders issued by local organs of
state administration at different levels;

(15) te~coprove the geographic division of provinces, aulonomous regions and
myunicipalities directly under the Central Government, and to approve _the
establishment and geographic, division of autonomous prefectures, counties,
autonomous counties and cities;

(16) in accordance with the provisions of the law, to decide on entering iptp lhu
state of emergency in parts of provinces, autonomous regions and municipali-
ties directly under the Central Government; .

(17) to examine and decide on the size of administrative organs and, in accordapcc
with the law, to appoint, remove and train administrative officers, appraise
their work and reward or punish them; and

(18) to exercise such other functions and powers as the National People’s Congress
or its Standing Committec may assign it.

430. In this scheme of things, the role of the Chinese judiciary is fairly muted.
The people’s courts of the People’s Republic of China are lhc;: judicial organs_of the
State (Article 123). People’s courts exercise judicial power, ?n.accqrdance with the
law, independently and are not subject to interference by admm_lstr_atllve organs, pub-
lic organizations or individuals (Article 126). The highest Judu_:lal organ is the
Supreme People’s Court, which supervises people’s courts at various local levels,
while allowing people’s courts at higher levels to supervise people’s courts at lower
levels (Article 127). The Supreme People’s Court is responsible to the National P_’eo-
ple’s Congress and its Standing Committee while local people’s courts at various
levels are responsible to the organs of state power which crcatc(_J them (Article 1 _28).
While administration of justice is in the hands of the judiciary, it has not b_ee_n given
power to interpret the constitution or to invalidate legislative or administrative
actions taken by the National People’s Congress or the State Council on account of
unconstitutionality.

431. Itis important to keep in mind that just as much as Hong Kong would like

to emphasize the ‘two systems’ part of the ‘one country, two systems’ t:ormula,
China emphasizes the primacy of the ‘one country’ part. As the recent whitepaper
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entitled “The Practice of the “One Country, Two Systems” Policy in the Hong Kong

Special Administrative Region® (issued in June 2014 by the Information Office of
the State Council of the PRC) asserted:

As prescribed in the Constitution of the People’s Republic of China and the
Basic Law of the Hong Kong Special Administrative Region, the organs of
power by which the central leadership directly exercises jurisdiction over the
Hong Kong Special Administrative Region are the National People’s Congress
and its Standing Committee, the President of the state, the Central People’s
Government and the Central Military Commission. The National People’s
Congress decided on the establishment of the Hong Kong Special Administra-
tive Region, formulated the Basic Law of the Hong Kong Special Administra-
tive Region to prescribe the system to be instituted in the Hong Kong Special
Administrative Region and has the power of amendment (o the Basic Law. The
National People’s Congress Standing Committec has the power of interpreta-
tion regarding the Basic Law of the Hong Kong Special Administrative
Region, the power of decision on revising the selection methods of the Chief
Executive and the Legislative Council of the Hong Kong Special Administra-
tive Region, the power of supervision over the laws formulated by the legis-
lative organs of the Hong Kong Special Administrative Region, the power of
decision on the Hong Kong Special Administrative Region entering a state of
cmergency and the power of making new authorization for the Hong Kong
Special Administrative Region. The Hong Kong Special Administrative
Region comes directly under the Central People’s Government and its Chief
Executive is accountable to the Central People’s Government, The Central
People’s Government appoints the Chief Executive and the principal officials,
is responsible for foreign affairs relating to the Hong Kong Special Adriinis-
trative Region in accordance with the law and issues directives to thie Chief
Executive. The Central Military Commission is the leading body ef fiic Hong
Kong garrison, and performs defence and other duties. The central authorities
perform overall jurisdiction and constitutional duties as prescribed in the Con-
stitution of the People’s Republic of China and in the Basi® 14w of the Hong
Kong Special Administrative Region, and exercise efféctive adminis(ration
over the Hong Kong Special Administrative Region.

432. The above description of the background to the creation of Hong Kong
Special Administrative Region and the constitutional system of the People’s Repub-
lic of China provides the backdrop against which the relationship between central
authorities of the People’s Republic of China and Hong Kong Special Administra-
tive Region may be properly understood. At the oulset, it must be kept in mind the
fact that Hong Kong is not merely a local authority operating under the overarching
central control of the Chinese government. The Hong Kong Special Administrative
Region is different from provinces, municipalities and ethnic autonomous regions
of China. It operates under a specially created constitutional arrangement which
guarantces that to a significant extent Hong Kong operates on its own in the exer-
cise of its unique high degree of autonomy.
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433. Upon the reversion of sovereignty of HonglKo_ng to _Chinfi, Hong Kong
exercises a high degree of autonomy not under a constitution whlc‘h bmd{s _Chu:apand
Hong Kong equally: Hong Kong enjoys such autonomy ‘pc_s:aus&; the N:_ltmna ‘ e‘o—
ple’s Congress authorizes the Hong Kong Special Admlm,strauve chl(?n }1]0 u:.r—
cise a high degree of autonomy’.”* It is not that the People s Republic of C )Lin.a dats
surrendered some of its powers to Hong Kong, as the UK (_hd whf;n it granl(,b mb(—l,-
pendence (o its former colonies: It 18 a grant of power which Chma \x_JOul_dd_e able
to take back, although it might be argued that.the Jom‘t I?cclaratmn is bl.I;1 mgt (t)'n
China legally not to resile from its pledges articulated in it, and Lhat ‘It. wth n};) 12
in the political interests of China to do 50 In any event, t‘he promises in the I ?;h ;
Law arc not meant to operate in perpetuity but for a perpc_l of ﬁtL‘y ye;]ars. e
‘One couniry, Two systems’ policy guaraniees that t}ézsoclahst system that prevails
all over China will not be practised in Hong Kong.

434. Tiw significance of the ‘One Country, Two Sy.stcms’ formula has beer;< rec-
ognized by courts of Hong Kong. In the flag desccration case, H.’KSAR v Ng futr:lg
Siu,/*Chief Justice Li emphasized that Hong Kong was an 11.1ahcnabh‘3 pujrt 0 c
Peapie’s Republic of China and that Hong Kong’s constltun(,)nal. arrdng;m‘(iu is
Hunded on the unique concept of ‘One Country, Two Systems’. Li CJ said: hs..‘lo
the time, place and circumstances with which we are’concerne:_d, H‘onglKronig as ;1
new constitutional order. On 1 July 1997, the People’s _Rep_ubhc of China rps\um\e
the exercise of sovercignty over Hong Kong being an 1na1|cnab1_e part oi_’ l_hc, PL_-,o-
ple’s Republic of China and established the Hong Kong” Special Adml_mstr?tlﬁe
Region under the principle of “One country, Two systems”. T_he resumpltf)n of the
exercise of sovereignty is recited in the Preamblg of the Basic ‘Law, as fulﬁllm%
the long-cherished common aspiration of the Chme‘se peopl_e for the ref:ovelr}i od
Hong Kong”. Relating that to the importance of r?spectmg }he nationa dr}l1 :
regional flags, Li CJ conlinued to observe as fol_lows: In these 61rcum§tan§fzs: the
legitimate societal inlerests in prolecting thlc national ﬂag and the legl‘grrlalu L'{Ehl?
munity interests in the protection of the regional flag are interests whic are within
the concept of public order (ordre public). [T]hc.natlonal flag is Fhe: un?que_syrgu
bol of the Hong Kong Special Administrative I.{e?glon_ and lhq reglonal.ﬂag_ is {) le
unique symbol of the Hong Kong Special Admlms.tra.tlve Rf:“glon as an mahena} e
part of the People’s Republic of China under the principle of “one country, two sys-

temns” 17606

2. Ibid., Art. 2 in ‘Chapter I: General Principles’. ‘ _ .
;2% (?Itause 3(12) of the Sino-British Joint Declaration states: “The abolvc—statad baglc policies of g:e
B Pcople"-; Republic of China regarding Hong Kong and the elaboration of tgcm _11‘11 .T\r:lnc?c [ :n I is
i l i i st i ic the Hong Kong Specia ministrative
t Declaration will be stipulated, in a Basic Law of_ : ;
;{Of:[;ion eol' the People’s Republic of China, by the National People’s Congress of the People’s
ic of Chi i i | for 50 years.”
Republic of China, and they will remain unchanged for / ) o " .
764, ana useful introduction to Chinese constitutional law, see Lin Feng, Constitutional Law in China
(Hong Kong: Sweet & Maxwell Asia, 20
765. HKSAR v Ng Kung Siu and Another (1999) 2 HKCFAR 442, (CFA).
766. Ibid., 460.
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435. In Leung Kwok Hung v Legislative Council Secretariat™’ and Chief Execuy-
tive of HKSAR v President of Legislative Council,”®® the Court of First Instance
upheld the sanctity of the oath of office the Chief Executive, members of the Leg-
islative Council, judges and other senior public officers must swear or affirm when
assuming office. In doing so, the court observed that oath takers are required o
swear allegiance to Hong Kong Special Administrative Region which, according to
the Basic Law, is an integral part of, and not independent of, the People’s Republic
of China. The oath taking is mandated by Article 104 of the Basic Law which pro-
vides as follows: “When assuming office, the Chief Executive, principal officials,
members of the Executive Council and of the Legislative Council, judges of the
courts at all levels and other members of the judiciary in the Hong Kong Special
Administrative Region must, in accordance with law, swear to uphold the Basic
Law of the Hong Kong Special Administrative Region of the People’s Republic of
China and swear allegiance to the Hong Kong Special Administrative Region of the
People’s Republic of China.” In Leung Kwok Hung v Legislative Council Secre-
tariat and Chief Executive of HKSAR v President of Legislative Council, the court
emphasized that the oath must be taken sincerely and solemnly. Chief Executive of
HEKSAR v President of Legislative Council came before the Court of First Instance
when two members of the newly elected Legislative Council, following the general
clection in September 2016, took the oath at the first meeting of the Council on 12
October 2016 in such a way that it did not amount (o taking the oath as required by
Article 104 or in a solemn and sincere manner as required by the Oaths and Dec-
larations Ordinance (Cap. 11).”* They had cither changed the wording of the oath
to emphasize that they were advocating self-governance for Hong Kong and thus
undermining the supremacy of the People’s Republic of China or pronounced .in
Cantonese the words ‘China’ and ‘People’s Republic of China’ in a contemptiudis
way.

436. The Clerk to the Legislative Council refused to accept the validity of the
oath, and six days later, the President of the Legislative Council &Teied them an
opportunity (o take the oath afresh, if they made a written request, which they did
the same day. However, before a new oath taking could be dwanged, the Secretary
for Justice, representing the Chief Executive, successfully moved the court for a
declaration that the oath taken by the two new members at the first sitting of the
Council was invalid and that the President had no authority to offer them a second
chance because they had failed or declined to take the oath when assuming office.

The Court of First Instance upheld the judicial review application on 15 November

767. Leung Kwok Hung v Legislative Council Secretariat [2004] HKEC 1203, (CFI).

768. Chief Executive of HKSAR v President of Legislative Councif [2016] HKEC 2487, (CFI).

769. Schedule 2 of the Oaths and Declarations Ordinance (Cap. 11) requires newly elected Legislative
Council member to swear that he will uphold the Basic Law, bear allegiance to the Hong Kong
Special Administrative Region and to the People’s Republic of China, ‘conscientiously, dutifully,
in accordance with the law, honestly and with integrity”. Thomas Au I in Chief Executive of HKSAR
v President of Legislative Council observed that the oath must be taken solemnly and sincerely is
an undisputed requirement of the common law.
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2016 and declared that the two newly elected members of the ‘Legislative Coungil
were disqualified from holding office as members of the Council and that the office
each of them was elected to was vacant.

437. Meanwhile, the Central Chinese Government took this incident seriously
and issued an interpretation of Article 104 of the Basic .Law on 7 November 2,016,
clarifying that: (1) an oath taker must take the oath ‘sincerely angl solemnly ‘and
must accurately, completely and solemnly read out the oath prescnbec_i by law; (2)
an oath taker who intentionally reads out words wh_lch do not accor‘d wi th the _word-
ing of an oath prescribed by law, or takes the oath in a manner which is not sincere
or not solemn, shall be treated as declining to take Lhe oath; and (3) if ic admlin—
istrator of the oath refuses to accept the oath as having been read out in the ple:
scribed manner, such purported oath is invalid and no arrangements must be made
for retaking the oath.

438. Thoias Au ] having held that an interpretation issued by the Standing
Committee of the National People’s Congress is bindin_g on courts of Hong Kong,
proceaded to determine the case in accordance with the interpretation of Article 104
aonéunced by the Standing Committee on 7 November 2016. The judge, however,
Imlrccing with the government’s submission, held that hls_ decision _would be the
same even in the absence of guidance from the interpretation of Article 104.

439. The desecration of flag case and the two oath of office cases Ie_nd support
in two specific contexts Lo the supremacy of the People’s Republic qf_Chma and t_hc
nature of the degree of autonomy that Hong Kong enjoys, emphasizing th_e‘specml
relationship created by the Basic Law between Chinese Central authorities and
Hong Kong’s regional authorities.

440, Being intended to set out the constitutional arrangements for Hong Kong,
the Basic Law does not make a strict demarcation of consutuuo_nal power between
the central and regional authorities, and impliedly leaves room for any powers that
are not specifically referred to in the Basic Law to be lch in the competence of the
People’s Republic of China.”® Not engaging in the ongoing political debate on the
competence or propriety of the Central Governm_er_at to co_ntrol affa;rs in Hongl Kong,
what we propose to do is to examine the provisions of the Basic Law which are
aimed at upholding Hong Kong’s high degree of autonomy.

441. Two articles of the Basic Law reflect the special position of Hong K(_mg.
Article 2 of the Basic Law provides that ‘the National Peoplel’s Cong_ress authonzes_
the Hong Kong Special Administrative Region to exercise a high degree of
autonomy and enjoy executive, legislative and mdepend‘_sqt _]udlC_lal. power, mclpd-
ing that of final adjudication, in accordance with the provisions of this Law’. Am_clc
12 of the Basic Law provides that ‘the Hong Kong Specml_AdI_‘mm.stratlvc_ Region
shall be a local administrative region of the People’s Republic of China, which shall

770. Tn Federal systems, il is common (o have a federal list and state lis_t _of competencies, with residual
powers left either with the federal authoritics or with state authorities.
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Kong Special Administrative Region v Lam Kwong Wai, the Court of Final Appeal

suggested that wherever possible a reverse legal burden of proof must be read down
as an evidential burden.'®®

V. The Rights of Defendants in a Criminal Trial

611. The common law has put in place many safeguards Lo protect the interests
of defendants facing criminal trial. There is a presumption of innocence in the
defendant’s favour'™® and the law requires the case against him to be proved
beyond reasonable doubt.'™” A defendant has a right to remain silent to protect him-
self from self-incrimination.'”® He has the right o a fair trial,'"* to be tried in the
presence of a jury in relation to serious offences.'**® He has a right to ‘discover’ the

1055. HKSAR v Lam Kwong Wai (2006) 9 HKCFAR 574, (CFA), (CFA). See HKSAR v Ng Po On [2008]
11 HKCFAR 91, (CFA), where Lam Kwong Wai principle was applied. See also Fu Kor Kuen
Parrick v HKSAR (2012) 15 HKCFAR 524, (CFA), Secretary for Justice v Chan Chi Wan Stephen
(2017) 20 HKCFAR 98, (CFA) and HKSAR v Choi Wai Lun (2018) 21 HKCFAR 167, (CFA).

1056. See above [599] to [603].

1057. The right to be presumed innocent is the basis of the cardinal rule that the prosecution has the
burden of proving beyond reasonable doubt that the defendant is guilty of the offence charged:
HEKSAR v Lam Kwong Wai (2006) 9 HKCEAR 574, (CFA), at [23].

1058. Privilege against self-incrimination is a well-established common law rule, which however, may
be taken away by legislation: HKSAR v Lee Ming Tee (2001) 4 HKCFAR 133, (CFA), 156. Huny
Kong Bill of Rights, art 11{2)(g), provides that ‘In the determination of any criminal chavge
against him, everyone shall be entitled to the following minimum guarantees, in full equality ...
not o be compelled Lo testify against himsell or to confess guilt’. Article 11{2)(g) ‘Culy applies
to persons who face a criminal charge and the immunity then conferred is only a wstimonial
immunity, namely, the right “not to be compelled to testify against himself or fa contess guilt”. Tt
is therefore of a much narrower scope than the common law privilege against sel ~incrimination’:
HKSAR v Lee Ming Tee (2001) 4 HKCFAR 133, (CFA), 171.

1059. See for reference to the common law right to a fair trial, Ramachandran Subramanian v The Gen-
eral Medical Council [2002] UKPC 3, (PC), referred to in Securities ana Futures Commission v
Wong Yuen Yee [2017] | HKLRD 788, (CF1). ‘In Hong Kong the right to a fair trial is an essential
principle of the judicial system. It is guaranteed by two provisions of our constitution the Basic
law. They are: (i) art.39 which entrenches ar.10 of the Hong Kong Bill of Rights (where there is
an express reference to the right to a fair hearing); and (i) art.87 which preserves the principles
previously applied in proceedings and the rights previously enjoyed by parties to proceedings’:
Chan Tak Ming v HKSAR (2010) 13 HKCFAR 745, (CFA), [12].

1060. Article 86 of the Basic Law provides: ‘The principle of trial by jury previously practised in Hong
Kong shall be maintained’. It has been judicially observed that art 86 “is clear and unambiguous.
All that it is saying is that whatever principle applied in relation to jury trials prior to the Basic
Law coming into effect would continue to apply thereafter. ... The principle of trial by jury that
applied prior to the Basic Law coming into effect was clear: an indictable offence was triable
either by judge and jury, in the High Court, or by judge alone, in the District Court, at the dis-
cretion of the Attorney General’: Chiang Lily v Secretary for Justice [2009] HKEC 254, (CFI),
[16] and [19]. Trial by jury evolved from the common law and became part of Hong Kong law
when s5 of the Supreme Court Ordinance (Cap 5) extended the application of English law to Hong
Kong: R v Wong King Chau [1964] HKDCLR 94, (DC).
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evidence of the prosecution before the trial and to cross-examine witnesses.'®!
Exceptionally, he has a right to stay criminal proceedings.'**

672. Under the common law, a conflession made by a defendant is admissible
evidence against him only if it has been made voluntarily ‘in the sense that it has
not been obtained from the accused either by fear of prejudice or hope of advantage
excited or held out by a person in authority or by oppression’.'*” The Bill of Rights
has given statutory recognition to this well-established rule of common law.'%%*

613. Entrapment is not a defence to a criminal offence: The court, however, may
stay a criminal proceeding if the police officers had brought about an “artificial state-
created crime’. The burden is on the applicant to show that this had taken place and
the standard of proof is an extremely high one.'"® However, if a defendant is
encouraged (o commit an offence which he would not otherwise have committed,
the courl wonld likely treat that as a mitigating factor and entrapment may be con-
sidered asdtwabuse of court process resulting in exclusion of evidence by court.'*
It has h4=n held that a trial judge has jurisdiction to stay proceedings in a criminal
trial or-the basis that a defendant was subjected to entrapment. This was so even if
(he trial of the defendant could bé corducted fairly. Before exercising his discretion
vrstay on the basis of entrapment, a trial judge would have to be satisfied that if the
trial were to continue it would be an abuse of process, amounting to an affront Lo
the public conscience with severe consequences for public confidence in the admin-
istration of justice. A stay on the basis of entrapment should only be granted in
exceptional circumstances.'™’

614. Under the common law, the trial judge may abort a criminal trial where a
prosecution witness whose evidence is important is missing so as to ensure justice

1061. For the common law duly of disclosure and lawful limitation of it by legislation see HKSAR v Yu
Lik Wai William [2019] HKEC 315, (CA). For the coon law right to cross-examine witnesses see
Oei Henghy Wiryo v HKSAR (No 2) (2007) 10 HKCFAR 49, (CFA).

1062. HKSAR v Ng Chuen To Raymond [2013] HKEC 1190, CA; HKSAR v Lee Ming Tee & anor (2001)
4 HKCFAR 133, (CFA), 148, where Ribeiro PT explained the exceplional situations where a stay
of proceedings may be granted.

1063. Secretary for Justice v Lam Tat Ming [2000] 2 HKLRD 431 at 439; (2000) 3 HKCFAR 168, 177,

CFA).

1064. 52 v st Yem-kin [1994] HKEC 52, (SC), and R v Cheung Ka Fai [1995] 3 HKC 214; [1995] 2
HKCLR 184, (CA).

1065. HKSAR v Yu Cheuk San [2004] HKEC 651, (CA), citing R v Looseley [2001] 4 All ER 897, (HL).
Among several failed attempts Lo establish this requirement is HKSAR v Fung Hin Wah Edward
[2012] 1 HKLRD 374, (CA).

1066. HKSAR v Yu Lik Wai William [2015] HKEC 1286, [172], (DC). _

1067. HKSAR v Wong Kwok Hung [2007] 2 HKLRD 621, (CA). As Lord Steyn said in R Larif [1996]
| WLR 104, 112, HL: ‘Il the court always refuses to stay such proceedings, the perception will
be that the court condones criminal conduct and malpractice by law enforcement agencies. That
would undermine public confidence in the criminal justice system and bring it into disrepute. On
the other hand, if the courl were always Lo stay proceedings in such cases, it would incur the
reproach that it is failing to protect the public from serious crime.” Cited in HKSAR v Fung Hin
Wak Edward [2012] 1 HKLRD 374, [54], (CA).
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to the accused.'™ Where a defendant is unrepresented,

appropriate measures to ensure that the defendant is not
legal representation.

the trail judge must take
prejudiced by the lack of

615. Generally, the trial magistrate’s dut
does not go beyond advising him of his legal rights in matters of procedure and in
law. In appropriate circumstances, it may be desirable for the magistrate or the trig|
Judge to ask witnesses questions not so much to assist the accused but as
tain the truth and to ensure that justice is done. Further, his duty may include rep-
dering some assistance to the accused by asking a few relevant questions. There is
no duty on the part of the magistrate to conduct the defence as such or take over the
cross-examination from the accused.'"®®

A defendant may argue that he did not receive a [air hearing because of negli-
gence or incompetence of his legal representative, 7

y in assisting an unrepresented accused

to ascer-

616. The common law rights of a defendant are supplemented by rights guar-
anteed by the Bill of Rights.'””" Under the Bill of Rights, a defendant is entitled, for
example, (o ‘be informed promptly and in detail in a language which he under
stands of the nature and cause of the charge against him’.'"” Thus, where an impor-
tant prosecution document, for example, a summons, is in a language that the

defendant does not understand, the trial Jjudge ought to explain it to him and adjourn
the trial.'"

617. The defendant must have ‘adequate time and facilities for the preparation
of his defence’.'"™ Tt follows that the failure of the prosecution 1o provide impor-

lant materials (o the accused may constitute unfairness. This may enable the dsfen-
dant to stay the criminal proceedings.'%7>

1068. In R v Yeung Chi chiu (1994) 4 HKLY 195, (DC), a stay of proceeding was gravted, because il

would be unfair and contrary to art 11 of the Bill of Rights (right to a fair trizi; to proceed in the
absence of some material witnesses.

Li lin Chan Leung v R [1979] HKLR 98, (HC), 105, where the High Coun said: © .. generally
the trial magistrate’s duty in assisting an unrepresented accused does nov.go beyond advising him
of his legal rights in matters of procedure and in law. In appropriate circumstances it may be desir-
able for the magistrate or the trial Jjudge to ask witnesses questions nol so much to assist the
accused but as to ascertain the truth and to ensure that justice is done. Further his duty may include
some assistance to the accused by asking a few pertinent questions if such questions were appar-
ently necessary. There is no duty on the part of the magistrate to conduct the defence as such or

take over the cross-examination from the accused.” Followed in R v Tam Kin Wing [1997] 3 HKC
285; [1997] HKLRID 333, (HC).

HKSAR v Cheng Kan [1998] 2 HKC 709; [1998] HKEC 1143, (CHI).

Bill of Rights Ordinance, See Arl. 11(2)(d) (on the right to defend onese
(on the right to examine witnesses).
1072, Ibid., Art. 11(2)(a).

1073. Auorney General of Hong Kong v Tang Yuen-Lin (1995) 5 HKPLR 631: [1995] 2 HKCLR 157,
(CA).

1074. Article 11(2)(h).
1075. See R v Flickinger (1993) 3 HKPLR 677,(DC)

HKEC 53, (SC). See HKSAR v Lee Ming Tee
6 HKCFAR 336, (CFA).

1069.

1070.
1071. If etc) and Art, 11(2)(e)

sand R v Chu Kam-to (1994) 4 HKPLR 472; 1994]
and SFC (Intervener) [2004] | HKLRD 513: (2003)
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618. A defendant has the right ‘to have legal assistance assigned to }}lllm in fu:]y
se w;here the interests of justice so require, and Wilhou.[ ’pg?ent b{ 1~H2 h];L ‘Lih_l)S(
Cjch case if he does not have sufficient means to pay for it .d I{tj ap;igzrz e
: is entitled to legal aid under
i srates even where he is not entitle e
nfghl::tn‘:;%m In R v Mirchandani,'”™ the Court of Appeal held that Articln: Ild(%)(g;iz
S(I‘ the Eill of Rights did not confer any absolute right to legal a1:‘jt.‘ T\;V(; t(;:: r1rl s
; i i i s of justice 1 d in a particular case
ed: he interests of justice involve ]
et he .on concerned must not have sul-
ire that legal aid be granted and (ii) ‘thc person .
%ec%z:f means ?0 pay for it. The Court of Appeal observcld Fgat tge:ihvgaie;z;hgﬁ
jecti in principle wi c applying for legal aid unde .
-tionable in principle with a person applying : ;
ijéf;i;ninal Casgs Rules (Cap. 221) being subject to a means LGSE o dc{;tta:dniﬁ{é
mhether they had sufficient means to pay for legal gdwce._ The Rule:1 r?l%l;
grant of legal aid in a manner wholly consistent with Article 11(2)(d).

619. Of particular importance is the constitutional right ‘to be meﬁl w1tha(;u2:
duc.d(uq #1980 Undue delay in itself is insufficient: The_, accuscq must A\;e), e
u.‘nsu]a; " ; undue delay, suffered prejudice (a point that is not c‘za_&.y [0‘ ptr?: ha.wmn
g}ﬁ flif'cﬂthat he has suffered must be balanced with the public interes g
.ILI ! v ;
josiice done.'"!
o a1 e 3 . d
620. The Bill of Rights reinforces the commor; law_ rglu agdmis:hcfl;u‘t;lz i]:of]:;rai
; i ‘ o ¢ liable to be tried or punis g
it provides that ‘no one shall be | _ ishes : -
:f}t};?cc ’r!::)r which he has already been finally convicted or acquitted in accordance

v s 1082
with the law and penal procedure of Hong Kong’.

i 2)(d). i
IDZ.’? ?r\lzlc';;u}; (Ciz(et)mgAbun [1992] 1 HKCLR 240 (HO). Wherc_ a dc_ff:nfian.t [l:ras”n‘i)LCch’ir; icz\:;:;; ! (;f
- his right to legal assistance, proceedings may be liable to invalidation: Hu :
Correctional Services [2015] 2 HKLRD 917, (CFL). _—
1078. R v Mirchandani (1992) 2 HKPLR 196; [1992] 2 H | , . S —
5079. It appears from the decision that the court has dccu‘l:lad lrllat‘ glerie\::lc 111\’1 B L
B al ¢ that provided under the current legal ai s¢ - M. Wilkis :
{38;11 d > f?{)hzl(f:i(gnal PrF:)ccss’, in G. Heilbronn (ed.) Modem‘ Trends (.:1.1411%1?):10; ;ngfr’]f}i((:gé
l—ﬁmugsi(((}mg L,a;fv Journal Ltd, 1995) 58-59, relying on R v Mirchandani (1992) ¥
174, (CA). i o L "
Rggzll 2;11({2!§(Cc)LRSec7 M.(Wil{dnson & J. Chan ‘Abuse of the Criminal Proccbsl ’glgr:s M;‘cgli;ré Trends
1080. jnnll;t?garian, cd. G. Heilbronn {Hon% KI(_)[%g): I;QIOI’%%V Izo:fl I;’az::gj([)tl;gzl] ]Tt%h( CL:;Q'M, (CA), »
i 1t 91] 2 HKLR 400, (HC), R v Willi fun ; ; ), an;
e Ge!lrge({:fi 1(119993]) HKEC 163, (SC). The Court of Final Appeal observed in .Ong SI?T i;lz
ffé V ng}ES'ARW[ZOH] HKEC 986, (CFA), [14] that “to establish undt;le delay wthlnntjuzlac&ect
e ; i - hing more, such as a serious u j
i , the applicant must demonstrate somethin « Suek s v
i H:lcrl'gsal;,:a[}]z‘:yupun hpiE] personally. Examples arc that his defence has br%ei‘1‘_prc.]ud1(,ed, or the
?:i?mcss of his trial has been compromised, or that theldelay lrl)z:s f:g;lr (\)EJ; :;S;V; e.v_mus o
i is right is narrower than the common law Tight, ur .
108 Amcfl‘erlal(s?;gi);i’ncc by a non-local court too could be taken into zgco;mAL Se;:] )(f;?;:rg;vfgaiﬁ
ggig(i) Secretary for Justice [2006) HKEC lSl?,ogC%g;Z]SO;gi ?E:Fgr;a i ]p]pethm ‘;Mhim in
o : for Justice v Wong Chi Fung (2018) 2  (CEA), 2 ; ; y
flfé:cze;:? og r:;nrs;ég(is not incompatible with the concept D; double 3:0]3]:;?;,;;; g):étf;r:; ugrifc
ic 1 customarily makes allowance for the concept w! | .y i
E;Cr::r\l/?:ﬁoﬂ;l g;:ﬁ?:; a ;iscounl t}; the increased senlence: see Sff(:remry for Justice v Lo King
Far [2016] 2 HKC 230; [2015] HKEC 2688, (CA), at [109]-[1106]".
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621, oo ) . .

oﬂ‘;nie ni;l:; annmllndl Purlocedure Ordinance provides that a person convicted of an
- peal on the ground that there has been a ‘miscarri justi

the sense that there has bee i [ i org” eomstaion s Lt B

: n an ‘unsafe or unsatisfactory’ convicti !

: § t1 8

n§(;)us judgment or a ‘material irregularity’ in the Lrialr};nm The B(ijll;!(;lf'];gia:f e
ju it : : S pro-

vides that everyone convicled of a crime has the right to have his convig[' I')m

sentence reviewed by a higher tribunal. '3 i

n

622 i ) : .
]awg?ogjﬁx([):;zrg }::s;itnt%al pJfO(}.ledura] safeguard is the rule against retrospective
1s 1s a right in a criminal trial, the Courl of Fi : .
relied on it Lo invalidate a isi i iiaif ettt e
provision of the Immigration Ordinance
i i [ ' Jrdinance that purported to
of the children of the Hong K esi

entered Hong Kong unlaw/(ull i Tawfar o i T R
y or had overstayed their lawful stay i

before the commencement of isi E Chdtnimee. T el
the relevant provisions of the Ordi

beto) DS : e Ordinance. The reag

;;l[hf}t had lhlS.I_)l ovision becn allowed (o stand, they would be potentially liable f(:;

r migration offences which were not offences at the time of their Commission, 1956

he Bill of Rights provides that: T

':1_ heavier pcnalty.[shall “"f] be imposed than the one that was applicable at the
11_me wlfchen lhe‘crlm[nal oilh-anca was committed. If, subsequent to the commis-
ston of the offence, provision is made by law for the imposition of a ligh

penalty, the offender shall benefit thereby.'%7 | =3

]_]] ])IEIC[ILE:, Vv|lelllt:l ile cu ed | tit d to 1 ])L(, I Ild on
ac S S en lf.» G
x l.h SS ﬁ(., ghi depc S he

VI. The Right to Private Property

Ad6n2]l3._ f\'rt?cle 6 ofl the Basic Law provides as follows: “The Hong Kang Special
: inistrative Region shall protect the right of private ownership ¢ 'Jf:) Ly i
accordance with law.” Article 105 provides that: QTP

1083. Section 83(1) of the Criminal Pr i
ocedure Ordinance, Cap. 221 of i
| ' _ 1al Pre Ord , Cap. of the Laws of H K
lig:;ilh;rso?:;rjloi s:):;mu; .rnl.s(_:all-nagde of justice the defendant would be deprivel(}Jn(ng lf?;l %org?i?;e
o C a fair trial and due process: S i y
- i‘gbago i e A (Pc};locesq. See Lord Steyn in Boodram v Trinidad and
. Article 11(4), referred to in Chonge hi J ;
Bhn A ong Ching Yuen v HKSAR [2004] 2 HKLRD 681; (2004) 7 HKC-
1085. Article 12(1). ‘Retrospecti imi
1 i pective criminal laws arc odious to 5 /
e ‘ most developed legal sys i
Pﬁu\:.t]I(I:;)rllI Chlml-i Su—hung v R [1996] AC 442, (PC), 446 on appeal frmE H()quK;i;chlziéreL?lzi
miss)j!on nfn;rl] m:‘e fhat: v;fhere the definition of a statutory offence is reformulated aftr-:r the cl)m-
i S no{tici; tphcrs;on bl:]i bef(m; he was sentenced, the sentence that can be imposed
s 2 e punishment that was lawful under th ious isti
1086, N KL T ot e i under the previously existing law.
087, i T irector of Immigration (1999) 2 HKCFAR 4, (CFA).

1088. R v Chan Chi-Hung [1993]2 |
o e g [1993] 2 HKCLR 212, (CA), affirmed by the Privy Council: [1995] 2 HKCLR
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The Hong Kong Special Administrative Region shall, in accordance with the
law, protect the right of individuals and legal persons ... to compensation for
lawful deprivation of their property. Such compensation shall correspond to the
real value of the property concerned at the time and shall be freely convertible
and paid without undue delay.

624. ‘Deprivation’ in this context means not only physical taking but also ‘regu-
latory taking’. Physical taking includes not only compulsory acquisition but it also
includes lesser degrees of physical deprivation such as extinguishment of case-
ments and causing disturbances. Reasonable regulatory restrictions on the use of
Jand imposed in the public interest, such as town planning requirements, are not
within the meaning of deprivation of property. However, more restive planning con-
wols cannot be disregarded as mere incidents of land ownership which do not
engage propefy rights protected by arts 6 and 105 of the Basic Law.'% Regulatory
deprivation {or regulatory taking) refers to situations where a lawful government
action dilécts the use and enjoyment of land to such an extent that it could be said
that e Jandowner has been deprived of the beneficial or productive use of the land,
alihveeh his legal title remains intact. ™

625. It has been argued that certain statutory or administrative arrangements
relating to town planning, building control, government leases and resumption of
government land may be subject to judicial review either because of their guestion-
able status or inadequate provision of compensation.'™' Where compensation is
payable, the award must correspond Lo the ‘real value’ of the land or property right
affected. The concept of ‘real value’ is said to correspond to market value supple-
mented by other relevant valuation principles that were in place when the Basic Law
came into effect.'®?There has been much litigation on whether town planning
restrictions on land use, such as building height, layout and set back restrictions may
amount o deprivation of property rights prohibited by Articles 105 and whether any
restrictions on land-use has to satisly the proportionality test. Courts have recog-
nized that all land in Hong Kong belong to the government, and that there are no
frecholder rights (subject to some insignificant exceptions) and that where the
administrative authorities have acted within the powers conferred by legislation,
there is little room to succeed in Article 105 challenges.'™ A significant change in
the approach to the nature of the property rights protected by Articles 6 and 105 was

1089. Hysan Development Co Ltd v Town Planning Board (2016) 19 HECFAR 372, (CFA), [37]. See
also [40] and [41].

1090, Fine Tower Associates Ltd v Town Planning Board [2008] 1 HKLRD 5353, (CA) [17]-[25].

1091. A. Chen, “The Basic Law and the Protection ol Property Rights’, (1993) 23 Hong Kong Law Jour-
nal 23: 31 and A. Law, ‘Judicial Review of Government Leases in the Hong Kong Special Admin-
istrative Region’, (1999) 29 Hong Kong Law Journal 240.

1092. See Lord Millett in Director of Lands v Yin Shuen Enterprises Ltd (2000) 6 HKCFAR 1,
(CFA)|56]. See Gordon N Crudden, Land Compensation and Valuation Law in Hong Kong (3™
edn., 2009: LexisNexis) 641-644.

1093. For a comprehensive review of the legal issues involved, see Hysan Development Co Ltd v Town
Planning Board [2014] HKEC 1869, (CA).
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Attorney General,''"™ the Court of Appeal did not consider the abolition of the Chi-
nese customary‘ rule that gives males the sole right of succession to land to be an
infringement of the freedom of thought, conscience and religion.

' 631. The Basic Law protects religious organizations in respect of their propert
rlghls,. their reedom to run religious and educational activities and schools, as Wel)](
as their liberty to maintain normal relationships with religious organizatiomj outside
Hong Kong. However, governmental measures justly intended o ensure proper

management ol schools managed by religious bodies is not a breach of religious
freedom."'"” |

IX. Freedom of Expression
632. The Bill of Rights provides as follows:

]‘Everyone shall have the right to {reedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regard-
less of frontiers, cither orally, in writing or in print, in the form of Article, or
th_mugh any other media of his choice. The exercise of [this right] [...] can"ies
w1th_|t _special duties and responsibilities. It may therelore be snfbjccl Lo certain
restrictions, but these shall only be such as are provided by law and are nec-
essary [...] for respect of the rights or reputations of others; or [...] for the pro-

tection of national security or of public order (ordre public), or of public healik
or morals.'11? :

The Basic Law has a similar provision.'!!

633. The freedom to seck, receive and impart information must-he jealously

guarded against governmental inlervention.'''? As Chief Justice. 1 b
HKSAR v Ng Kung Siu: ustice. i ‘explained in

Freedom of expression is a fundamental freedom in a démocratic society. Tt lies
at the heart of civil society and of Hong Kong’s system and way of life. The
courts must give a generous interpretation (o its constitutional guarantee. This
fr'eedom includes the freedom to express ideas which the majority may find
d_lsagrccab]e or offensive and the freedom to criticize goverﬁmcma] institu-
tions and the conduct of public officials."'"”

1108, Lau Wong Fut v Attorney General [1997] HKLRD 533,(CA).

1109. Article 141. See Catholic Diocese of Hong Kong v Secretary for Justice [2010] HKEC 163, (CA),

affirmed by the Court of Final Appeal (2011) 14 HKC 3
1110. Article 16. REES : PAR TR (TR

1111, Article 27.

1112. See e.g., Chim Shing Chung v Commissioner of Correctional Services (1995) 5 HKPLR 570,

(HC). This decision was set aside by the Court of Appeal: (1996) 6 HKPLR 313, CA.
1113, HKSAR v Ng kung Siu (1999) 2 HKCFAR 442, (CFA), 455. See also Leung Kwok Hung & Others
v HKSAR (2005) 8 HKCFAR 229, (CFA), [2]. In Kwok Hay Kwong v Medical Council of Hong
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634. Freedom of expression is not an absolute right, and courts are prepared Lo
accept reasonable restrictions on the right. Flag desecration cases provide a good
illustration. HKSAR v Ng Kung Siu concerned desecrating the national flag and the
regional flag by publicly and wilfully defiling them. It was held that freedom of
expression could in these circumstances be restricted in the interest of public order.
In the context of the ‘one country, two systems’ arrangement, the legitimate societal
interests in protecting the national flag, and the legitimate community interests in
the protection of the regional flag, were interests which were within the concept of
public order. '

635. For instance, scandalous attacks on judges have been considered as falling
outside the freedom of expression on the ground of protecting public order.''™” On
the other hand, it has been held that the right of the media to report criminal pro-
ceedings should not be lightly interfered with although the courts are minded to pro-
tect the interests of the accused. As Robert CJ said in R v Shamsudin, where the
court revused an appiication by the Attorney-General to impose restrictions on
media szporting of a judicial proceeding:

The burden — and it is a substantial one — must lie on those who seck a court
order which offends what T perceive to be the fundamental rule: that criminal
trials must be conducted publicly, and should be reported fully and fairly [...]
I think that these same principles apply to a partial restriction on reporting as
they do to a sitting in camera or to a ban on all reporting.''"®

Kong [2008] HKEC 137, (CA), it was held that a complete ban on advertising by medical prac-
titioners was unconstitutional. The Court of Appeal held that any restriction on freedom of speech
must be justifiable and proportionate.

1114. HKSAR v Ng Kung Siu (1999) 2 HKCFAR 442, (CFA). It was held that the restriction was a lim-
ited restriction: ‘It bans one mode of expressing whatever the message the person concerned may
wish to express, thal is the mode of desecrating the flags. It does not interfere with the person’s
freedom Lo express the same message by other modes,” at 921. It was a justifiable and a necessary
restriction on freedom of speech. In HKSAR v Koo Sze Yiu (2014) 17 HKCFAR 811, (CFA), leave
to appeal was refused against the decision of the Court of Appeal which had rejected the argument
that the prohibition of flag desccration was unconstitutional as a restriction of the right to hold
opinions.

1115. Wong Yeung Ng v Secretary for Justice [1999] 2 HKC 24 (CA); [1999] 3 HKC 143 (CFA).

1116. R v Shamsudin [1987] HKLR 254 (HC). (This is a case decided before the Bill of Rights came
into effect, but the principle that restrictions may be placed on open justice still holds true). Sce
HKSAR v Wu Wing Kit (No T) [2016] 3 HKLRD 386, (CA), where Shamsudin was referred to.
The Court of Appeal held that it was possible both under the common law and the Bill of Rights
to impose restrictions on open justice. The Court also referred to TCWF v LKKS [2013] HKEC
1197, (CA), where a request to hold the hearing in private was rejected. Asia Television Lid v Com-
munications Authority [2013] 2 HKLRD 354, (CA), is a case where the court refused to hold a
judicial review hearing in private. The principle that emerges from these cases is that any restric-
tion on open justice must be justified as tending (o ensure a fair trial and that the right to privacy
in itself is not a sufficient justification. An important aspect of open justice is the reporting in pub-
lic media of judicial proceedings, and it is only in exceptional circumstances that the court pro-
hibits public reporting of ongoing proceedings. See HKSAR v Wu Wing Kir (No 1) [2016] 3
HKLRD 386, (CA).
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the public to observe proceedings within the Chamber as an open legislative pro-
cess.'® Properly construed in light of its context and purpose, the prohibitions were
aimed at displays which entailed the risk of disorder in public galleries and which
might disturb Legislative Council sittings and the rights of others observing the pro-
ceedings. While access to a government premises (the forecourt of the Central Gov-
ernment Offices which also served as an access to the Legislative council premises)
may be restricted to the public for meetings and demonstrations, it would be unjus-
tifiable o restrict such access only to Sundays and public holidays, without resery-
ing discretion to permit public access for such purposes when the intended use

would not be expected to affect the normal working of the adjacent government
departments. 7

046. The Societies Ordinance requires all societies that are established in Hong
Kong to be registered by the Socicties Officer, who may exempt a society or a
branch from registration if he is satisfied that the society or the branch is estab-
lished solely for religious, charitable, social or recreational purposes, or as a rural
commiltee or a federation or other association of rural committees.'"™ Office-
bearers may be criminally liable for failure to register their societies''™ that are not
exempled from the requirement of registration.''® The Societies Officer may dis-
approve the registration application, cancel the registration or prohibit the operation
of a society.""®' The Societies Officer may, after consultation with the Secretary for
Security, cancel the registration or exemption from registration of a society or a
branch (a) if he reasonably belicves that the cancellation is necessary in the inter-
ests of national security or public safety, public order, or the protection of the righis
and freedoms of others; or (b) if the society or the branch is a political body that
has a connection with a foreign political organization or a political organization of
Taiwan.''** The Basic Law provides that:

The Hong Kong Special Administrative Region shall enact laws .. to prohibit
political organizations or bodies of the Region from establizhing ties with for-
eign political organizations or bodies.!'®?

1156, HKSAR v Fong Kwok Shan Christine (2017) 20 HKCFAR 425, (CFA).

1157. Cheung Tuk Wing v Director of Administration [2018] 5 HKLRD 740, (CFI). Thomas Au J
reminded at [71] that Ribeiro PJ in Fong Kwok Shan Christine (2017) 20 HKCFAR 425, (CFA),
142] and [44], emphasised that it is necessary (o weigh up the manner, form and impact of each
of the demonstrations at the sites concerned to decide whether a challenged restriction satisfies
the proportionality test. This is so since the rights to freedom of expression and assembly extend
to the manner in which the protestors wish to express their views and to the location where they
wish to express and exchange their views.

1158. The Societies Ordinance, Cap. 151 of the Laws of Hong Kong, ss 5 and 5A.

1159, Sections 3C and 5K

1160. Section SA(2).

1161. Sections 5A(3), 5D and 8.

1162. Sections 8 and 2.

I163. Hong Kong Basic Law, art 23.
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647. The Societies Ordinance has been criticized on the gr_ound that t.he term
‘ ociciy’ is ill-defined in the ordinance."** The Societies Ordinance, which was
;eSigned to deal with triads or organized criminal groups, may stifle activities of
A= ’ , 116t
societies that are set up for legitimate purposes.

X1. The Right to Participate in Public Life
648. According to the Bill of Rights:

every permanent resident shall have Lh_e right and the ()pp()l'tl.ll‘llr[y, [] wjthout
anreasonable restrictions to take part in the conduct of public ?ﬁalrs., dlrec_tly
or through freely chosen represcntativefz; to vote and to be clected at genuine
periodic elections which shall be by universal and c?qual suﬂrage a“fi shall be
held.by secret ballot, guaranteeing the free expression of the will of the elec-

rofaN 166 ;

oot 1167
"‘fhe Basic Law has a similar clause.

649. For examples of successlul invocatic?n of thle right Lo paglﬁglpate in public
life to challenge legislation, see Lau San Ching v Liu, Apoll_oma Aand Secret‘a?i
for Justice v Chan Wah."'*° In Lau San Ching c.aselthe retummg‘o-fﬁcc.r had I'E_]B(..tcd
the nomination paper of a candidate for L_he District Boall'd election 0‘; the groun
that he had not been ordinarily resident in Hong I_(ong n thc_ preceding leg-yeaé-
period, as required by the Electoral Prov1s_mns _Ordmar?cc _(whlch was notha lgptLet
when Hong Kong became a Special Adminls?ratlve_Reglon in ]997‘)i1]t Fvlii }i T}?
the ten-year requirement was inconsistent \_v_lth Article 21 q‘r L_he Bi L of Righ ;,miaﬁ
High Court held that while therc was a Ie‘gm_mate purpose in hlmpos!ﬁg ;:j reis:e eUim_
requirement, there was no rational basis for imposing a ten-year residen af thq it
ment, and that the requirement was disproportionate to the legltlmatle aim (1 b t:,onl
ute). In Chan Wah case the Court of Final Appeal held th_aL the.reqmr?rmzﬂ earB re}i
indigenous inhabitants could be candidlalisl zéjmcbelfjggr; to{i a4£/litram:t *abiaﬁnlg) A

ive elections was unconstitutional. L1 CJ obse at p. :

fr&:ir:ltgtt\k!lat the village representative bg s_ta;[il_ue is to an(;l 1;; fr?g; cilrolgisg;f:l;:)rsse\::h;?

i mprising both the indigenous an i end
;;Ll)a%flj Sfjrtﬁzf ll::a(scz r(I))lc togplay beyond the village level, the restriction on the

1164. R. Mushkal, ‘Freedom of Association and Assembly’, in R. Wacks (ed.) Civil Liberties in Hong
Kong (Hong Kong: OUP, 1988), 172.

1165. Ibid., 156. _

1166. Hong Kong Bill of Rights, art 21

1167. Hong Kong Basic Law art 26._

1168. Lau %S“cm Ching v Liu, Apollonia (1995) 5 HKPLR 23, (HC). ——

1169. Secretary for Justice v Chan Wah [2000] 4 HKC 428; [2001] | -CF;@) ds o

" Shing v Secretary for Home Affuirs & Another [2007] HKEC 1950, ( ‘ i

relating to the failure of Legislative Council members or persons mnmnate as c; gl ol
islative Council elections to subseribe fully and correctly the oath of allegiance.

where in this work.
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ground of n(.Jt.bcing indigenous cannot be considered a reasonable restriction’

right l(? participate in public life). For unsuccessful challenges, see e.g., Seni iy
expatriate Officers’ Association v Secretary for the Civil Service!'™ (fn dc:ll'm]r rd
senior civil servants’ right Lo participate in the elections of the selection C(]a Ofthe
for the formation of the first government of Hong Kong) and C;t,au Tsun K).mmlltee
retary for Justice (right to send letters to electors l"reecof pnstaéc) o -

. 650. There ljl:;s; bcen much controversy surrounding
;ngg{onE‘K()ng. o In Lee Miu Ling v Attorney General (No. 2) [1995] 5 HKPLR
283, the functional constituencies election system was unsuccessfully .chal

lenged.""”* The functional consti i
ed. . nsttuencies system was adopted g vic L
and its legality has been upheld.''™ piectunder the Busic LEg

the electoral arrangements

651_’ . The Blll. of Rights guarantees the right “to have access, on ceneral terms of
equality, to public service in Hong Kong”.'"" Expatriate Givil servanitg unsu .
fully challenged the civil service localization programme of the Honl K(;n o
ernment on 1he ground that localization granted more rights to ]ocalgnﬂic b
thereby discriminated against non-locals, although certain és‘pectq of -lhe :r; e
such as the .p'rohibition of non-local officers on contract tem;s- tra;lsferrin Lc er-ne
manentl posn.}(ms were held to be in breach of the Bill of Rights: Assoctg’ar(') 5
Expatriate Civil Servants of Hong Kong v Secreiary for the Civil S(;I'V;:CE ”%lgfi 0{
the h?lnd()ver, the new civil service reform package proposing a reductior.n f ol
neration and fringe benefits has, again, provoked a constitutional crises oy

1170, Senior Non-¢ 1 icers’ Associati J 3
o n-expatriate Qfficers’ Association v Secretary for the Civil Servi-e ©1997) 7 HKPLR 9],

1171,

Chau T 1 : ' fe 1
i 1t Tsun Kiu v Secretary Jor Justice [2014] 5 HKLRD 414, (CFI).

On the right to vote in Hong Kong, see generally S. Young, * aning

gm,; Kong', (1997) 42 MeGill Law Journal 649, The arrgz{n;er:lcftzdg: L
s s Cr:in‘\f;helccllons are no?ed elsewhere in this monograph.

B K LOL.”C. > ,r Wan.e%aé Foundation of thf: Legislalivc Council Election 1995" in H. Kuan, S. Lau.

A ]- fong (e s) Tke ]_995 {,egt_.simwe Crnafzc'.fi Elections in Hong Kong, (Honl Kong:

g kong Institute of Asia-Pacific Studies, The Chinese University of Hong Kéng, I9§6)' .mgd

ghl_;( eg‘geHlii!;g;kt(o Vgtz _?!nd/l;?_}ie Elected: “Through the Looking-Glass® in G. Edwards & J
E e Kong's Bill of Rights:  Befc acull i
ey i Hon 1995): ghis: Two Years Before 1997 (Hong Kong: Faculty of Law, Uni-

174. See Chan Yu Nam v Secretar [ N
1174. S I3 . - 7 - 2010 KE 189 A h ~einel
i 5 tary f()-’ (Stice HKEC 8 3, (C ) whic ZIVES a succine

o the system. Affirmed by the Court of Final Appeal [2012] HKEC

1175. The Bill of Rights, art 21.
1176. Association of Expatri ivi ?
of Expatriate Civil Servants of Hong ;
HKPLR 333, (CA). of Hons Kons
1177. A Cporay, ‘Public Sector Reform in Hon
istration and Policy 23.

of the Right to Vote in
egislative Council and

v Secretary for the Civil Service (1996) 6

g Kong: Some Legal Aspects’ (1999) § Public Admin-
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xII. The Right to Social Welfare

652. The Basic Law provides that ‘Hong Kong residents shall have the right to
social welfare in accordance with the law. The welfare benefits and retirement secu-
rity of the labour force shall be protected by law.’ 178 However, the reality in Hong
Kong is that ‘the [social security] system [is] a patchwork of laws and administra-
tive practices; the benefits that it conferred were more in the nature of [grace] than
right ... The right or benefit to housing is not ... provided for in legislation”.!"”
Article 145 of the Basic Law provides that on the basis of the previous welfare sys-
tem, the Government of Hong Kong Special Administrative Region shall, on its
own, formulate policies on the development and improvement of the welfare sys-
tem in the light of economic conditions and social needs. In Kong Yunming v Direc-
tor of Social Welfare a Mainland woman who arrived in Hong Kong to join her
husband, who died the next day, was denied comprehensive social securily assis-
tance on thesground that she did not meet the residence requirement of seven years.
At the titne'the Basic Law was promulgated, the residence requirement was only
one Yeéar, which was increased (o seven years in 2004. The Court of Final Appeal
heid. that the one-year requirement was part of the previously existing law, pro-
tesied by Article 36, continued to be operative under the Basic Law. Social welfare
rights protected by Article 36 werce subject to modification in accordance with
Article 145, which did not preclude the elimination or reduction of particular wel-
fare benefits if that proved necessary to develop, improve or maintain the sustain-
ability of the welfare system as a whole. However, any restriction had to be
rationally connected with the accomplishment of a legitimate social aim and the
means employed proportionate. As the right to social welfare was not a lundamen-
tal right but a right which intrinsically involved the Government setting rules deter-
mining eligibility and benefit levels, the residence requircment would only be held
to be disproportionate if it was manifestly without reasonable foundation. The court
held that the seven-year rule did not satisly the requirements of the proportionality
analysis, rejecting the government’s argument that the restriction was adopied to
ensure the sustainability of the social security system. It refrained from determining
whether the one-year residence requirement too was unconstitutional, in the absence
of any argument in that behalf.""™

84, LIMITATIONS ON HUMAN RIGHTS

653. Many rights that are enumerated in the Bill of Rights may be restricted so
long as the restrictions are ‘provided by law*""®! or ‘imposed in conformity with the

1178. Hong Kong Basic Law, arl 36.

1179, Yash Ghai, Hong Kong's New Constitutional Order: The Resumption of Chinese Sovereignty and
the Basic Law, (2nd edn., Hong Kong: Hong Kong University Press, 1999), 437-438 (footnotes
excluded).

1180. Kong Yunming v Director of Social Welfare (2013) 16 HKCFAR 950, (CFA).

1181, Bill of Rights, art 16.
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:\{]f_]al 1sa r;:llgmn. In rclaticmlto the law of trusts, it has been held that ancestral Wor
ship prevalent among the Chinese cannot be funded under a charitable trust becausr‘;

the beneficiaries of ancestral w i —
ghrieal piblic ) orship are the members of the family rather thap the

: Tt}S}f 7: /}rllcle 141) of _the (Basm Law Provides tl_wt religious organizations have (he
ght, in dccorda_ncg with law, Lo acquire, use, dispose of, and inherit propert
lhe_rlght to receive financial assistance. Religious organizations may acfordys 4
their preylogs p_ractice, continue to run seminaries and other schools ’hoq iLa]mg .
we]fall‘c institutions and Lo provide social services. It also providc; théllp n:l's"arld
organizations and believers in the Region may also maintain and dC\;(-?,]O thc‘lg“-)us
tions with religious organizations and believers elsewhere. It was held Ii)n Cn;}jil%
D.zoc'ese of Hong Kong v Secretary for Justice''® that the fact that reli iou: .
nizations are permitied to operate according to the ‘previous practice’ ﬁ%lam“lorga-
practice before 1997 — did not mean that the Government was barred from L}[{[he
gradual changes to the existing educational, social and welfare policies as Td H}g
those policies were formulated in accordance with the Basic Law e

§2. FAMILY Law

658. ‘ Matrn_nonial law is an area where there might arguably be some infrin
ment ol minority rights. According (o section 40 of the Marriage Ordinance, a %CF'
riage mcz,ms “a voluntary union for life of one man and one woman to the cx,clurgn .
of Olhf.:l‘S . Ad(‘)pting a remedial interpretation, the Court of Final Appeal held i;] C;I;;
VBRZg‘zs}I]mr of Mfzrn_ages, that a post~0perative male-to-female transsexusi whose
gender has been (,t_zrtlﬁed by an appropriate medical authority to have chiaaged as :
resul( o‘f Sex reassignment surgery falls within the meaning of worhan Vf\;r the u:
pose of this provision, thereby avoiding the need to declare section 40 irwalidp'm5
Marriages can be celebrated in any of the licensed places of vorship.''7¢ ACC(l) d-
ingly, as long as the administrative procedures are complics wilh,. per;sons belorfg-

ing to any religious community ma : > :
e ¥ celebrate the - ; g
religious worship. ! Ir maitiage in their place of

1193, ‘Cus i
9 g:g(i(;nLCu(zray, Customary Rights of the New Territories Inhabitants, Equality of Sexes and the
YC,:H Sezrl[\:\i:n;lpagcjr pres]cgrggd at the University of Hong Kong, Hong Kong Bill of Rights: The Final
Ye r, 8 June . referring Lo the then Legislator Christine Loh’ c
; ; $ § s argument for the abo-
!;;L(Js]:so;iqthé ;:;ID;L §rec also Anton Cooray, *The Non-recognition of Chincsf Am:aslmlr Worihip
; ritable Trusts in Hong Kong: Wi i sari 2
o o o A TR ng Kong: With Some South Asian Comparisons’, (2002) 8:1
l(;]zrférg':rtD;o‘;ese Ulfgf())!ilg Kong v Secretary for Justice [2007] 4 HKLRD 483, (CFI). Affirmed by
it of Appeal [2010] HKEC 163, (CA), and C. 5 1) 14 HI
(20111 oSt rer ) ourt of Final Appeal (2011) 14 HKCFAR 754,
1195, W v Registrar of Marriages (2013) 16 HKCFAR 112, {CFA).

1196. Marriage Ordinance (Ca 5 ic 4
Pt ol e (Cap. 181). 5. 19. Marriages may be celebrated by civil celebrants or in places

1194,
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659. Hong Kong law recognizes monogamous marriages only.''”” Any person
who, being married, marries any other person during the life of the former husband
or wife commits bigamy.'"*® The second marriage will be void. Hence, a Muslim
cannot marry more than one wife in Hong Kong, although polygamous Muslim law
marriages are recognized in some other jurisdictions. Under the common law, a
domestic court will determine the validity of a marriage in accordance with the law
of the country where the partics have their domicile at the time of their mar-

. 1199
riage-

660. Minorities may face other personal status problems. For instance, Hong
Kong courts cannot entertain a petition for divorce, in respect of a polygamous mar-
fage. > However, Hong Kong courts do recognize a divorce obtained in the coun-
fry where the parties arc domiciled, as long as the divorce i8 lawful in that

1201
country.

§3. RACHAL DISCRIMINATION

¢¢l. Hong Kong is a parly to the Tnternational Covenant on the Elimination of
All Forms of Racial Discrimination. In 1997, the Hong Kong Government con-
ducted a study to see whether there was evidence of racial discrimination in Hong
Kong, by examining the position of the non-Chinese people in areas such as edu-
cation, employment, health and social welfare, and law and order. The study con-
cluded that in the situations where there was differential treatment of Chinese and
non-Chinese, the problem was basically caused by reasons other than racial dis-
crimination. Moreover, it was found that there was no serious tension between racial
groups in Hong Kong.'*** Tn 2004, the Hong Kong government issued another con-
sultation paper ‘Legislating against Racial Discrimination: A Consultation Paper’.
In pursuance of this Hong Kong passed a Race Discrimination Ordinance in July
2008, which came into effect on 10 July 2009, to protect people against discrimi-
nation, harassment and vilification on the ground of their race, particularly in the
areas of employment, education and social interaction.'*"?

§4. NATIONALITY LAW

662. Under the British administration, any person who had the right of perma-
nent residence (equivalent to the current ‘right of abode’) in Hong Kong was

1197. Marriage Reform Ordinance (Cap. 178), s. 4.

1198, Offences Against the Person Ordinance (Cap. 212), s. 45.

1199. Afi v Ali [1966] 1 All ER 664, (DC) and Hussain v Hussain [1982] 3 All ER 369, (CA).

1200. Matrimonial Causes Ordinance (Cap. 179), s. 9.

1201. Matrimonial Causes Ordinance (Cap. 179), 5. 59.

1202. Home Affairs Branch of the Government Secretarial, Equal Opportunities: A Study of Discrimi-
nation on the Ground of Race: A Consultation Paper (Hong Kong: Hong Kong Government,
1997).

1203. Race Discrimination Ordinance Cap. 602 of Laws of Hong Kong.
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and 72 in 2012, 182 and 67 in 2013, 168 and 84 in 2014 :
_ , 3, . 259
and 26 in 2016 and 1146 and 16 in 2017,122! 9 67 n 2015 S

67_3. Th.e Jurisdiction of the ordinary courts of law over (he administration [
bg viewed in the context of administrative tribunals that have been sel up to %?[]:]Sl
dlsp}ltes between administrative agencies and citizens, or disputes arising in z; y
fessmn, s_uch as the Town Planning Appeal Board (Town Planning Ordinance grm-
1.3]), Building Appeal Tribunal (Buildings Ordinance Cap. 123, Part 6), Tmmi -
tion App.eal.Tribunal (the Tmmigration Ordinance Cap. 115, section 2’AD) T%l]“a‘
communications Appeal Board (Telecommunications Ordinance, Cap. 106) a!nd lhe‘
Market M |sgonduct Tribunal (Securities and Futures Ordinance C-ap 371, B ;
XII). A particularly important tribunal is the Administrative Appeals B(.)ard ;vh'arif
d_eals with appeals against decisions taken by certain specified administrativ,e a :;:
cies, such as licensing decisions made under the Employment Ordinance (Ca gSrjl’ﬁ
the Dangerous Goods Ordinance (Cap. 295), the Wild Animals Protection %rd"
nance (Capl. 170) or the Marine Fish Culture Ordinance (Cap. 353). The memb-l-
of the Administrative Appeals Board must be persons who are qualified for appoi:rt?

ent as Di S t[iCtJudgeS DbCiSionS Of adl‘nl i 1 i ]. als > i =
. ] & 223 . - mistrative bun' 3 Al S [0 ] ]
e k;l.”:)]ecl to l.ldl

674. Administrative Tribunals perform an important function in settling dis-
putes in an efficient and cost effective way, thereby reducing the workload ?)f t};‘
courts. ’_They are, howcver, not courts of law which exercise the judicial power (Jtl”
.lhc Region, as envisaged in Article 80 of the Basic Law. As Justice Lam explained
in Lee Yee Shing Jacky v Inland Revenue Board of Review: ‘the mere resemblancs
of a process to the judicial process to ensure fairness cannot be the acid test °dr
deClldlﬂg whether the decision-maker was exercising the judicial power of the s'A{Le
Ulllrn.atelly, one has to examine the nature, function and character of the de "wio\n iﬁ
question in order to determine whether it involves the exercise of the jadl“if'yl. ower
of the state which by law reserves exclusively for the judiciary’.'?* N

1221. Information provided by the Hon ia.i
¢ Kong government. http://gia.info.ge : I
2018022800345_278993_1_1519793382371.pdf PRI e 0L E02EE

1222, The Adl_ninis[rativc Appeals Board Ordinance (Cap. 442), 5. 6
1223. S‘ee for mslance ’f"awn Planning Board v Town Planning Appeal Board [20151 HKEC 1151, (CA)
.S:{*y ch’e .i’:nrer,r?.;'.e:s‘f'.\' Lid v Appeal Tribunal (Buildings) [2016] HKEC 1318, (CA) ;’i l;Va.' H ,
(,.e.mr.fo v Administrative Appeals Board [2015] HKEC 2080, (CFD) und\Hn;z 7 Km; ‘T(,,l, ‘ e
nications {HKT) Lid v Communications Authority |2015] HKEC 1590 (CA)A .
1224. Lee Yee Shing Jacky v Inland Revenue Board of Review [2011] HKHC 2!61 (CI.JI) [68]. The Board
f)f ln]afufl Reyf:nue Bpard was held to be an administrative, and ajudiciu], bodyv and.Lam I said
a; [79]: o if !he pn_mar)_f_dt:cisiqn is an administrative one, the constitutional r!ighl of acccsls to
the courl_s l]ilﬂ.ﬁlfeStS itsell"in the form of the exercise by the court of its supervisory jurisdiction
through judicial rev'zt_:w, It is then for the court to decide on the facts and circumsta:{:;eqlin each
case [he e~xtentl to which the court could intervene (including intervention on the basis nfkermrs of
r;zétlf:;a] facts)’. The decision of the Court of first Instance was affirmed by the Court of Appeal:
L ; ij iHKLI{.I‘) 981, (CA). See Stock Exchange of Hong Kong Ltd v New World Deve!opmen;
o Lt omm_(zooe) 9 HKCFAR 234, (CFA), [46]. [62] and [63], Where it was held that when
art %‘3 of the Basic Law referred to ‘the courts’ it meant the Jjudiciary and nothing else. Article 35
appllcc! to courts of law, that is the courts entrusted with the exercise of indcpend(;,nl 'ud'ci:;l
power in the HKSAR. The Disciplinary Committee of the Stock Exchange was not a courl-lufllaw
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675. An important development in ensuring administrative justice is the intro-
duction of the Ombudsman. The Ombudsman has power to investigate into com-
plaints of maladministration. The Ombudsman Ordinance also enables the
Ombudsman to conduct an investigation of his own motion, called direct investi-
gations, for instance when he receives anonymous complaints or when a matter of
unfairness in government administration becomes common knowledge.'”® The
Ombudsman has no powers of enforcement but may order ex gratia payments
against public authorities and make non-binding recommendations to improve pub-

Jic administration. His recommendations are generally heeded to by public authori-

. - 1226
fies.

§2. ADMINISTRATIVE AGENCIES ARE SUBJECT TO JUDICIAL REVIEW

676. Judicial review of administrative action is concerned with the actions of the
administrafien’ In a strict sense, administration refers to the constitutive parts of the
governaient such as ministers of government and government departments. How-
ever. 1n-view of the developments which have led to the creation of many non-
covernmental bodies to perform functions which were previously performed by the
government, judicial review has been extended to cover such bodies too. It is com-
mon Lo class any agencies that are amenable to judicial review as public authoritics
or public bodies. However, in this chapter we categorize the agencies which are
amenable to judicial review as (1) Public bodies; and (2) bodics analogous to public
bodies, in view of the restrictive interpretation of ‘public body” in Interpretation and
General Clauses Ordinance (Cap. 1), as meaning the government and its constitu-
tive parts. This will also overcome any difliculty in categorizing self-regulatory bod-
ies created by contract rather than by legislation which have been held to be
amenable to judicial review.

See also Luk Ka Cheung v Market Misconduct Tribunal [2009] 1 HKLRD 114, (CFI) where it
was held that the Market Misconduct Tribunal did not exercise judicial power: ‘It does not oust
the jurisdiction of the criminal courts in Hong Kong, nor does it usurp their function. It is estab-
lished to perform a regulatory and protective role in Hong Kong’s financial markets. It is there to
ensure that those engaged in market misconduct do not profit from their wrongs. In a fairly gen-
eral sense, it performs a function that protects and benefits the interests of society as a whole. Bul
it does not determine criminal guilt nor impese penal sanction. Certainly, it wields extensive pow-
ers and indeed it must act judicially. But one thing it does not do is to exercise the judicial power
of the HKSAR’ (aL p 142).

1225. Sec generally, Anton Cooray, ‘Ombudsman in Asia: A Case-Study of Hong Kong and Sri Lanka’
in Roy Gregory & Philip Giddings (eds) Righting Wrongs: The Ombudsman in Six Continents
(Netherlands: 10S Press, 2000) 75-91 and ‘Hong Kong’s Ombudsman: The First Decade’, (1999)
3 The International Ombudsman Year Book 71.

1226. Anton Cooray, ‘Some Reflections on the Legislative Context of the Hong Kong Ombudsman’,
(2009) 17:1 Asia Pacific Law Review 53-T2.
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I. Public Bodies

677. The main focus of judicial review is on the government, be they the centry)
government or local government authorities, According (o the Tnterpretation ang
General Clauses Ordinance (Cap. 1) ‘public body” includes the Executive Counci]
the Legislative Council, any District Council, any department of the govemmenE
and any undertaking by or of the government. Any of these public bodies are ame-
nable (o judicial review. Even acts of the Chief Executive in Council may be
rgviewcd by the courts. All decisions of the Chief Executive (whether in the Execy-
tive Council or not) other than *acts of state such as defence and foreign afTairs’, 1227
are subject (o judicial review: see, for example, Hong Kong Television Network L
v Chief Executive in Council'™® (refusal o grant a television programme service
licence), Yau Ka Po v Chief Executive in Council'™ (decision (o approve a draft
outline zoning plan) and Lister Assets Lid v Chief Executive in Council™ (deci-
sion to approve a railway scheme). Similarly, the Secrelary for Justice is not above
the law. However, except where abuse of process occurs, his prosecutorial deci-
sions are not amenable o judicial review. 2!

678. As seen in the chapter on ‘District Administration’. there is only one loecal
government authority: the District Council, which was formerly known as the Dis-
trict Board. Until 2000, there were two other local government authorities: The
Urban Council and the Regional Council. The Urban Council and the Regional
Council exercised administrative powers'** and were subject to judicial review,'**

1227. Hong Kong Basic Law, art 19 of the Basic Law.
1228. Hong Kong Television Network Lid v Chief Executive in Council [2016] 2 HKLRD 1005 (JA)
1229. Yau Ka Po v Chief Executive in Council [2016] HKEC 239, (CFI). ‘ )
1230. Lister Assets Lid v Chief Executive in Council [2012] HKEC 1043, (CFI), affirmed by the Court
ol Appeal [2013] HKEC 605.
See RV v Director of fmmigrarion [2008] 4 HKLRD 529, (CFI), where it was he'd that Arl. 63 of
t!}e Ba§ic Law, which provides ‘[t|he Department of Justice ... shall conrol criminal prosecu-
119115», free from any interference’, enshrined the Secretary for Justice’s independence to control
criminal proceedings as he thought best and in the exercise of that nowes e Secretary for Justice
was free of both political interference and ‘judicial encroachment’ foilowing Re € (Bankrupt)
[_ZUQGJ 4 HKC 582, (CA)) but that this was a power that had to be exercised within constitutional
limits. On a true construction of the Basic Law, the courts had jurisdiction to judicially review the
Secretary for Justice’s power to contral criminal prosecutions and to determine whether he had or
had not acted within the limits of his constitutional power. Hartmann J went on to observe that the
Sccrctgry for Justice’s prosecutorial independence was a linchpin of the rule of law. Only in truly
e{(ccplmnal circumstances could the court hold that the Secretary for Justice had acted outside of
his very broad constitutional powers. Such very limited cases might include where the Secretary
for .lus_tlcc acted on political instruction, in bad faith or fettered his discretion by a rigid policy. In
D v Director of Public Prosecutions [2015] 4 HKLRD 62, (CFI1), the Court of First Instance held
that the Director of Prosecutions’ decision not to prosecute a persen for indecently assaulting his
dor_nestic helper was amenable to judicial review. Granting leave to pursue
gatlon, _lhe court held that it was reasonably arguable whether the decisions came within excep-
tional eircumstances, such as dishonesty and bad faith, or had exceeded the constitutional limits.
See also Wong Yuk Kwan v Secretary for Justice [2016] HKEC 1392, (CFI).
1232, P. Wesley-Smith, Constitutional and Administrative Law, (2nd edn. :
Lid, 1994), 131-134.

1233, See e.g., Ng Enterprises Lid v Urban Council [1996] 2 HKLR 437, (PC).

1231.

a judicial review appli-
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679. Hong Kong being an integral part of China, the Centrz}l P_eople’s Govern-
ment may exercise administrative powers over Hong Kong. It is highly controver-
sial whether the decisions of the Central Chinese S:)vermnen{ are subject Eo the
supervisory jurisdiction of the Hong Kong courts.'”™ In Ng Ka Ling & Ng Fan_ v
Director of Immigration'™> Andrew Li CJ ruled that the Hong Kong Special
Administrative Region courts wete competent to challenge any admml.st_ratwe acts
of the Sovereign, other than Acts of State, in accordance with the provisions of the
Basic Law.'***

II. Bodies Analogous to Public Bodies

680. An important feature of the British system of government is the creation of
administrative agencies to support the work of government departments. This prac-
tice has been followed in Hong Kong too. Unlike government dc'partmcms,_ such
agencics may not be directly accountable to th_e chlslat_lvle Coul_lcﬂ,lggt the_ inves-
titure of pabic duties in them makes them subject to judicial review. =" While it is
easy vastate such a broad principle, in practice it is not easy Lo dete‘nm_nfa whcl_her
a'riven body of persons is or is not a public body for the purpose of judicial review
imdsdiction.

681. Where a government department or public body is pr_ivatized or partially
privatized (e.g., by listing their shares in the stock market), it is not clear whethe_r
it will be still amenable to judicial control."* Such is the case of the Mass Transit
Railway Corporation originally established in 1975 as a stz;lu[o_ry corporation by the
Mass Transit Railway Corporation Ordinance (Cap. 270).'** Since 2000, itis a pub-
lic limited company incorporated under the Companices Ordinance, and not a public
body.'**

682. Statutory authorities, meaning bodies created by statute, are generally
regarded as being amenable to judicial review.'?*! Examples are the Hong Kong

1234. See generally L. Feng, ‘The Constitutional Crisis in Hong Kong —Is it Over?” (2000) 9:2 Pacific
Rim Law & Policy Journal 281, for the different views of the Chinese Government and the Hong
Kong Special Administrative Region courts. ] .

1235. Ng Ka Ling v Director of Immigration [1999] 1 HKC 291; (1999.) 2 HKCFAR 4, (CFA).

1236. For an analysis of the approach of the Court of Final Appeal in this case, see I. Chan et al. (cds_),
Hong Kong's Constitutional Debate: Conflict over Interpretation (Hnng Kong: Hqug Kong Uni-
vers'fty Press, 2000) and B. Ling, ‘Can Hong Kong Courts Review and Nullify Acts of the
National People’s Congress?” (1999) 29 Hong Keng Law Journal 8. o

1237. H'W.R. Wade & C.E. Forsyth, Administrative Law, 11th edn (Oxford: Oxford University Press,
2014), Ch. 5. . o . .

1238. Lord Waolf, “The Importance of the Principles of Judicial Review’, in Law Lectures for Practi-
tioners 1996 (Hong Kong: Hong Kong Law Journal, 1996), 6‘.9—71._ _ _

1239. Cap. 270 of the Laws of Hong Kong, repealed by Mass Transit Railway Corporation Ordinance
No. 13 of 2000 (Cap. 556).

1240. Mass Transit Railway Corporation Ordinance (Cap. 556), s. 60. ) .

1241. See Secretary for Justice v Commission of Inquiry Re Hong Kong Institute of Educz_zrmn [2009]
HKEC 411, (CFI), where a commission of inquiry appointed under statutory authority was held
to be amenable to judicial review.
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