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Forewords

It v a privilege tor me to be invited to write this foreword for The Belt and Road
lithative: Lesal Risks and Opportunities Facing Chinese Engineering Contractors Oper-
At (eerseas (the Book).
e Permanent Forum of China Construction Law (PFCCL) conducted a study
4 hludy) on the risk analysis and management that Chinese engineering contractors
~alch operate overseas are facing. As an outcome of the Study, PFCCL successfully
jenents Chinese readers this Book, which comprehensively covers the topics of
pulitical, social and market environment of host countries, legal environment in host
(unntries, risks of project stakeholders, project risks and internal risks of contractors,
which will serve as a very useful guidance for Chinese engineering contractors when
aperales construction and engineering projects overseas. Its importance to Chinese
untractors operating overseas becomes even more significant in the context of the Belt
il Road Initiative (BRI) because BRI is such a dynamic project that involves the global
llow of hundreds of billions of dollars, many of which are and will be used in
vnpineering and construction projects delivered by these leading Chinese contractors.
I‘urthermore, looking from another perspective, the Book could also perfectly
vive for two additional purposes: (1) the perspectives on risk analysis and manage-
ment from Chinese engineering contractors presented by the Report may help their
rounterparts to better understand the worries and concerns of the Chinese engineering
tuntractors and the Chinese business culture and philosophy behind them; (2) more
iroadly speaking, some of the risks that Chinese engineering contractors are facing in
their overseas operation are in fact the same as those faced by the contractors from
uther countries and thus may serve as a general guidance to the same, both of which
will eventually help the improvement of business practice in the captioned sector in
ieal life practice. I understand that PFCCL will work with multiple international
orpanizations towards an updated report in the future from a more global perspective
(0 benefit the general international arbitration practice in the captioned field, to which
| am looking forward.
Being the world’s leading arbitral institution, with more than 20% of its caseload
in engineering and construction sector, ICC International Court of Arbitration (ICC



PUAITER 2
liyal Environment in Host Countries

L WORK VISA

a0t o protect local employment, host countries usually restrict foreign managers,

& lonaly and workers who are not normally resident there (“foreign personnel”)
o calering and/or working thereby requiring work visas or work permits (“work
L respect of type of work, education, number, duration, etc. The time taken to
L work visas is uncertain as this is determined by the laws of the host country and
~pluvinent policies of state and local governments. If the work visas needed cannot

~ “bbiined in good time, the contractor cannot dispatch foreign personnel to the
~bal the time(s) required by the project schedule, and the project progress will be
delayinl

1Al Quota and Duration of Visa

* iy lor a work visa, a contractor usually needs to comply with any quota imposed
* e ot country. The size of the quota and the type of work allowed to be carried
~ . with the relevant work visa has to sufficiently satisfy the needs of the project.
“ ity the type of work for which the visa is sought must be urgently needed locally,
~ L ithe loreign personnel applying for the visa must have relatively high professional
~ tochindeal skills. The work cycle to obtain a visa is relatively long, and Chinese
~uliactors need to plan in advance in order to comply with the project schedule.

I'or example, in a general contracting project for construction of a hotel in a
ulial Asian country, in order to obtain work visas for Chinese workers in accordance
i local laws, the Chinese contractor had to comply with the following requirements:
e contractor first had to apply for sufficient amounts of work quota to the Ministry
e nterior, All workers introduced from abroad have to be urgently needed in that
* “ulil Asian country and must be highly skilled or to satisfy other special require-
St (b) the workers introduced from abroad needs to have appropriate educational
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0 Lol Enviconment in Host Countries
| 'S ams i veloped
lcle experience in managing subcontractors and teams in :k "L e

WK ¢ ; " , ; <

I the Chinese way of managing workers does not ()[)LI‘? e o
1AL} [ s 3 . ; . ) ' .

tries, which has adverse impact on the normal operation of proj

W oeintries, as ¢

B

L L1A

. s ining Visa
L] Vidverse Impact of International Politics on Obtaining

i i f international
~ i wan ke visas, applicants may need to avoid the adverse impact o

i or political situations. -
dclationships or political s - i LTS
. inple, a Chinese contractor in investment and construction

bbb

i i i i curement and
~ Lo ud ditticulties in obtaining work visas for 1.ts engmlc_ee.:nngl,‘h;;r?unds g
i (1P'C) project because of tense international politics. shomisigrmry
U " '
-l machinery had been imported, but tecl-{mcabltaeiztiin ;n;r;ﬂ% e e
| he site ime due to problems in o :

B Ve at e site on time : S
:‘H" :.Im|-h'|1||'!'~"n by that contractor, technical personglel OIfl k:isg 1;1)215: e
B irati i rk visas, and such profes .

| Hpo cepiration of their wo : i o
A : '"a. "‘. local market, so the project had to be suspended until key
iy n_anet i C .; f

dbonstained work visas again.

i iti ituati China
' iother example, affected by changes in the political situation between
il < 5

N\ LU |||| caslt A."slﬂll COlllltIy fI'O[ll 2013 to 2014, tlle IIl]Il]lgIa[IOIl BUIeau Of tlla[
LLLLRY ey da searc g

L} en ,”ll “('d Eldmlnlstl‘aliml on visas Ild hed fOI alld detanled ]lle a]
L o construction sites Of ChlllESE contractors. As a COlIIltEI&CthIl to ChallgES m

" (UL} “l lh{' [Iﬂmlgl‘atlﬂn HlIIealI, a C 1

p ,JII]-EIlt IeIIIllt JlEI S e tiree’s
g 1 ||||it [bUVI] lulell EH’- lo { ), p Clal RESIdEIlt Re
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. s 5 & Z
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L “ll 155 in the hOSt c Untry and the EmbaSSy Df [ha[ C()lll'l.tl y mn Chl“a a[]d [hLIS
TN X .‘!.‘!y (0] :

“l.'“ ‘I\l'11 il (,'Inergency countermeasure meCha[llSIIl to minimize t]le adu erse

. '”l I‘I "-‘: 'L l‘ l: IELfirst that Chinese contractors overseas should strengthen ttl:;
“-“ lli"!:: :n’resou’rces, and recruit or train local skilled workers, to sa:jlsfg ;1(;'1 ::58
Bands "' ; kers of the project and/or of Chinese contractors. Second, *°
e “: : :It-,:;h\::ﬁfd take care to communicate and coordinate with the relevant gover
HIEacLors &

i i i ries of
I authorities of the host country, take different actions on ('ilffererzltl?sf(eggpmval
1] i :
uenand flexibly handle those issues when applying for w_'ork v;iis; anI:I e Koy
sl implementation of the project with approval of work visas o

i i i ojects in
f “Which Problems Will Chinese Entemrlses Enqounter 1dn ?]%Illgﬁgj“ﬁ l;g u]rnal -
:\1‘I1|li'|llll"l ;1:-1(():1[1-]!:“.ast Europe”, written by Zhang thre;,o %}l}ang Lihua and p

liternational Econ?rgicrfl?;?ceigtigigi(??# ?n[f;ﬁa’tional Engineering Projects, w_rittetal:r};sili-:il?ng
R C(')mm - ral manager of Shandong Electric Power Englneem;:? Soppding
Ao asststant' \i’egﬁc Hua, manager of commerce department qf Sl.lam(i;]r;g : e i) per

:”‘I':::il:rglc:gr%tj)rlégiiing Instituteborp., Ltd., quote from China Investigation & Design,

npine

1.2, 2016, page 18.
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avoid risks of difficu

ation and infer
ontractors shou|
Ity in obtaining

daction with (he relevant soverniment
also formulate i

o tedr advance a contingeney
VIsas as indicated in the example
L

o lcant cane provided by the International Court of Arbitration (1CC) for this
el Chiinese contractors contracted projects in a country that had not yet
~ L iplomatie relations with China. The contractors, therefore, could only
~ ik vinas through third-country governments, which caused a great deal of
~ e Judging from the correspondence between the employer and the
~ .l contractor had always believed and expected that the employer would
. Lance with respect to the work visa situation. However, the contractor did
~ o memorializing this an obligation of the employer in the contract. On the
~ e LI contract between the parties clearly provided that the contractor was
3 el work visa by itself.
L the course of performance of the contract, work visas and other issues
Ly i the construction period, and the employer filed an arbitration request
~ e the eantract and made claims based against the Chinese contractor’s
L bnearivof contract. The Chinese contractor contended that the employer did
~ s oliligiation to assist with the work visa and that the difficulties in getting the
- v twyand its control which could not be attributed to the contractor.

* _undig Lo the explicit provisions of the EPC contract, the arbitral tribunal
~ o il that there was no obligation on the employer to assist in the visa
o and that the absence of diplomatic relations between China and the host
i pieexisted the contract. This fact, therefore, could not be used as a defense by
~_ultactor, and the tribunal found that the contractor breached the contract.

[C] Avoid Illegal Labor

M CUUSTOMS CLEARANCE

© o o ocustoms clearance of goods for overseas construction projects may cause
eatlon Gagie L Ly, warehousing fees, and progress of the project on site may be delayed. In
r of Ministry i ; {  nlar, delay of key equipment and facilities or materials will seriously prolong the
~9Le1ation.3° ' e tion period. To avoid delay in customs clearance, the following factors should

e ol

Pr i i
evention and Allocation of Risks Related to Work Visas

Si i " | |
- g (Al Focus on Logistics and Customs Clearance in EPC Project

construction perjo, i s often p

environment F:)f ﬂ?ﬁ: (;:lhu:ese contractors should condyct due difiagléile dEIays;l - i

e Wl ost country in ad c€ on the leggl

insti advance a e B s i ' .
tutions when necessar nd solicit help from professiony | pinties and customs clearance are two processes with the highest risks of delaying

factor in work visa proce Iy. S0 as to avoid misjudgment,
Some cases, due to poﬁtis:;n'g ki caleulating the project constructi i

risks and other feasons, contractors encount lﬂﬂbperlod. -
€r obstacles in

ng
(0] Iallll wor visas or e y U
b k f wor ers b hel]ls lV S ]l(] must aSk 1(” he aSSlStaIlC

. PO hOS cases th i

upiens in procurement for overseas EPC projects since they are inherently uncertain
(il uncontrollable. We emphasize that the logistics and customs clearance cycle for
(ol equipment and materials may well be longer than anticipated. The risks of delay
{11 lopistics are mainly caused by shipping schedules for transportation by sea, which
i predictable but often uncontrollable. The risks of delay in customs clearance are
¢ auned mainly by two factors: first, complicated work procedures and inefficiency of
(1ntoms authorities in the country where the project is located and into which goods
e imported and second, the great variety of documents required for customs
‘learance. These two factors can be controlled through careful coordination and
jiieparation in advance to mitigate the impact of work procedures and inefficiency and

this due diligence shouly

3 A f?llote ﬁ‘om ww 1 m, web: esS as ]l”ll WWwWw (h])ﬁ](,‘l[l[]a com/f Tu h
0 W.dlbaICh na.co . -p
. » WeDsite ﬂddr SS orum P
?Il‘.lod—VIewtlll Ead&[ld M 359323&.hlghllght, V‘ lSIted on ]:Ebn‘:éry 14 201 /
Vo 4 8.
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to improve control of Progress. In overseas projects, contractors must take initial
set aside enough scheduled and float time for procarement and consider 1y
customs clearance in procurement, carefully formulate countermeasures, prepy
customs clearance and produce equipment and materials at the same time,*! Partip
care should be taken in obtaining and presenting documentation.

[B] Understand in Advance the Product Admittance Criteria of the
Project Country

Another example is Europe, where for many industrial projects iko 2ugineer|
equipment used in the project needs to have CE certification.? If the coatractor (g
not understand the product admittance criteria, the equipment rzhnot pass custoy
clearance and the contractor will also be denjed access to the murvpean market, |
example, in an EPC project for a thermal bower station in Turkey contracted by
Chinese contractor, since the engineering equipment transported to Turkey had

31. Considerations on Implementation of Overseas EPC Projects written by Liu Ying, Proj
Management Review, Isgue November to December, 2015,

32. SRO is a self-regulating organization for construction projects. In accordance with Tow)
Planning Code of Russia, the main obligations of contractors with respect to approval g
permission for construction projects are joining “SRO” which satisfy project requirements ai
obtain corresponding qualification certificates,

33. Key Legal Risks in International Engineering Projects in Russia, written by Gregory Jones,
Practicing lawyer in England and Wales and senior associate of Pinsent Masons LLP, Londqy
office; HU Yuanhang, senior associate of Pinsent Masons LLP, a practice lawyer in England a i
Wales and hold a Chinese lawyer’s license. This article was published in Sailing Abroad Shg
SA Issue No. 33,

34. CE mark is a safety certification mark regarded as the bassport for manufacturers to open anl
enter European market. CE stands for unity of Europe (CONFORMITE EUROPEENNE). Produci
with “CE” marks can be sold in Member States of EU and do not need to comply wit)

requirements in each Member State, which realizes free circulation of commodities amon
Member States of EU,
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L0 certiieation and could not pass customs clearance, llu: |:|'c)j(;cl é]r“:)grl:;:;

o and the cooperation between that contractor ‘m(? t‘].u.cmlg_(;zt ek
Sl oy all equipment was returned and the cumlat,lmlsukl,; oo
latim tor monetary damages but also the contractor was-b ac " sEum "

which made it more difficult for the contractor to expand into the D

A

1] { heck Whether Any Special Certificate Is Required

i ject materials of
t« Ales require special certificates for customs clearance of project
B | nl;llI.II lors., ' ) t ors ma
; '; i twample, due to restrictions in Russian laws, forelgn1 contrac::J f Certaig
Ay ; i i rance
= e ditfienlties in customs clearance in Russia. The customs cleara

el -llilh(]\ 4]' Celtlilcates, al]d m p[‘actlce, these CeHlflC&teS can ()]lly be
:"

i i in customs
o by Hansian legal entities. To avoid possible delay and expense

L ] LR e '“1,!,( lL'd that contractors pIOVldE mn tlle contract tIla[ th.e employel

'.ll LLL] ot BUgees

w N IO | U“.'nihl(' [”] (‘OIIIDIEtIIlg the customs Cieal'all(!e Of aH gOOdS lIIlpOItE[I nto

.Il" » Ny 1 1} -l” customs duty/fees alld ()blallllllg a]l cer tlflCEltes qutlll‘ed fOI customs
7 '

h,“ ML

i tries

Lo another example, in Southeast Asia, the custorlns law of somt; C?(;]rn rles

(it all imported M&E equipment, tools and materials shall h.au.‘r(;zj afac ensis ¥
TN ||;|||‘.|It' of approval, necessary quality certification and other documents.

i i i i ject in a
i untracting enterprise won the bid for an electrical engineering projec
8 LT [}

i j i iti rmanent
Y In llll]lt‘dS[ ASla. V‘U hen implementlng [he pl‘()]ect, 1mn Eld(.lltlﬂn tO pe
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il have ’-H"Uly test I’EpOI‘tS, certl : :
] 5 i i hE pEl manen Ql]lpm an
Ealpn l|1'|1 institution. heﬂ t ment
N i . .
e II' mater IﬂlS al‘l‘lved at thE pOI‘t Of [llﬂ‘ countr y 'llle CllS[OI]lS Clea'IaIICE C()llkl not
ld not be released. PI'IOI' to th.e af()l Esal(l ]Ep(” ts bEIIlg
" -lll'llll.l'lll xllld the gOOdS cou : ;
rtifi i iti Ompleted, a” t e eq p =
| -|Hl| ('thlflcatlon fOI'malltleS bElng C ; ll. l.l1 I[le'llt !()[)lS mate:
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R} wiie < 3 X X age
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(1L Try to Avoid Customs Clearance in Any Red Light Period

i id customs
\ porl project materials to host countries, contractors should avoldeﬁ:known
[ ‘ iance in any “red light period.” For example, Indonesw;:; custorl?is gre[) v:cember -
. However, generally speaking,
4 oliiet control on customs clearance . . ) ng, L
R | - i to March in the next year is a particular “red light period” for cu
M vy

i i — is Based
I weerpt from “Risks in Overseas Operation by Chfh;ese Engln:;né:r?g (ilrcl)élet:ia:::gtocrz nsﬁﬁgmss].splease
tsk C * itten by China Association of Interna ior b
”“I 1: ' Ill{‘l (hat:gs/}c‘:;c ?:;ofgom.gov.cn/article/jlngmaotong]1/201?05/201 70502567422
LEALLN . B

ul March 2, 2018.
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A
s 0l Project Stakeholders

ol projects usually involve multiple stakeholders, including employers,
{uie, suppliers and subcontractors. Often, the project stakeholders have differ-
i en and agendas, and such tensions may affect the outcome of the project.
il the duration of a project, the risks associated with stakeholders’ differing
il agendas may lead to project cost increase, project delays and even
¢ linese firms operating in the construction space are often responsible for the
! puujects. They need to improve their management skills and get familiar with
e, practices and operating methods in local markets in order to effectively
1l 1isks associated with project stakeholders’ differing priorities and agendas,
i the pame rules well is vital to success.

| CREDIT AND MANAGEMENT LEVEL OF EMPLOYERS

. contractors win overseas projects usually through competitive bidding. The
i 1ole played by employers in public bidding naturally puts contractors in an

~utable position during the project execution. In addition, Chinese contractors are
. involved in EPC projects which use the 1999 edition of the FIDIC Silver Book as
L plate. As a typical “pro-employer” form of contract, the Silver Book places most
Ui 1l on contractors. Since an employer typically owns the project and awards
. tupineering contract, its credit and management level determines whether the
;"ulm i will be a success or not.

I'1om previous experience, Chinese contractors typically have to deal with the
‘ “liwing types of risks because different stakeholders often have different priorities

Sl apendas.

F
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[A] 'l'l‘dnsferring Risks to Contractory in Contract Conditiong QEer's Peyment isks or problems affecting an
'oject contracting is profit. Any e ject.%
Employers ip internationa] construction Projects are often in a strony QR ose o Iul”j::l:]ﬂ[r:: ubligiliﬂ“s will negatlvely mflue;;;etelcll‘iatf:)rsjofthe
Position. Whep drafting 4 contract, it is pagyry) for a contracting party ' -llullllluu'll'lnl ,',h[l,}xver's Financial Arrangements] {n the 1 s
introduce terms which Protect its interesis and reduce jtg risks, at the CX; b Artiele 2.4 | : :ler after receiving the contractor’s reques ;_.ment shall be
counterparty’s rights and Interests, The strong nNegotiating position that JEIIOK, the ‘..I Sk Yhi,s financial arrangement and such arrangthe et
€njoy means that very often they are able to delete standarg contract tepyy | JEvidence !””v"‘u’ that the employer will be able to pay to ’s obligation
beneficial to Contractors, and tq Unreasonably transfer the riskg that gy bl m.nnl.ulnt:d -"Zvisions. This article emphasizes the emp 1Eye;m loyers of
undertaken by employers 8iven their dcquaintance with the Political, eggyy R0 the Im"h“.lt[ )Io the contractor. In practice, bowever,f ; P;mcizﬁ arrange-
Natural conditions jn the host country 52 wpe, contractual rights apd oblig Hewing |""’f"f""m are reluctant to provide such evidence o du:he ol
skewed in thig way, disputes often arise that may culminate ip project fajly R nent l"“-}l:‘{ > employer usually deletes this article, an
In most internatiopa) construction projects undertaken by Chipege eni e “"“'M”.L s ‘1ted . ing countries or
the employers are usually the governmeng of the host country, State-owned gy, B Bhnot be “"'m;”_ E::t(.)rs’ businesses are located in developing "
Or private enterprises, With years of engineering practice, many employy R Ghixeas con lfathe host country may be gl theh'emhp robability of
accumulated rich experience in contract design. Fop example, the unigue QRN RegTiomy {:1 e to difficulty in financing. Thl? leads to lf EI; there may
resources and 8€ographical conditigng of countries jp South Asia attract et funds 'u] relation to its payment Obﬁgatmn.' .Alterna 1vt Si(t,s payment
internationa] contractors Consequently, contractors from j fey developed Pt 1ty fine ,.,,.[,.il)yerlll onstraints on the employer’s ability to meet roject in an
have entered the engineering market in South Asjap countries ag early as {ly | (o= Miitional or :O‘ga t]er fall due. A case on point is a gove-mlzgl::)efween China
The public DProcurement department of the said countries, based op years of ey L;‘"""" g |‘1'I .w ]LtI; A”) funded by a bank loan agreement Sl:“:.'t1 was limited to the
In claims and counterclaims jp Internationga] Projects, hag made targeted adju; L ""““‘f ( ’ n} 2 y. 1 support offered by the local gqvernmen As it transpired,
and revisions of Standard contracy documents to eliminate whay iy A ”?[‘ [m_anclat i (I;)lude the employer’s proprietary fund. t increased by
contractual defects whjcp 8IVe contractors better chances of gy S Which did n((i) 1}:1118 construction and the accumulated Colss;:niuion, itis
claims. In addition, 4 Series of factors increase fhe Tisks borne by the ingera, W Ehanges “"m_lr?Edl Entract price. While the bid price was USD fllion (including
contractors when berforming a contract For example, the employer adds te; 1% of the n|_-|g|1n a rfu' act price will be in the order of USD 180 ntlracto 5 clahms):
Project contract such as terms which oblige the contractor to execute the i, QMR the fina f]?e subsequent possible changes and b ing, the increase
of the engineer, Including changes to the Work program, immediate}a Jeved changes, obably has access to other sources of fman;lregl;vant el
such instructiong notwithstandmg that the €ngineer and contractor may R the ‘..nployer prmatea by the Public Procurement Law an for increasing a
reached a consensys on the new price of the project. Sych fontractual proyy paect |,m|_get - reglaborate and time-consuming procedures
encourage the employer to he tardy in approving price changaes.in ¢cage of varj ' :“' on stipulate

¥ q ted
| bl (| |||(:lll(h]1 a requirement ”la[ Ile 0st Increase Should bE lIlCOIlJO al
| i pet,

. ontractor
A roved by the employer jg vastly lowgy A truction budget and approved by the leglslalture;;t';fllie‘iname 4,66
the actual cost Incurred, causing losses to the contractor, 3 n JlIR hatlonal cons s according to the contract, but the prob tﬁl to pay witlina
An employer who is able ang intent on skewing contract provisjopg agaii B aispend mnstructll‘;n er was willing to pay but lacked the abili Birn a%i[emﬂla' In
contractor is surely a serjoys risk to the contractor. The “contract trap» designed |y, QR project, the emp g ective factors, which puts the contract?r besnensidired by
employer aims 2t elaborately “setting up” the contract in such 3 manner thyy Sable time due t(,) Oaljility to pay is a key factor which needs to

contractor assumes maximym risk while the employer assymesg minimal rigk. . e, the emp l?yer i aring the proposal.

common contract traps take the form of one-sided text description, vague language ~ unbiactor while prep

y rms in the
tors must also pay close attention to the p;lylfeffgt ttge ey
Besldes, ?ontrac_ k of employers’ nonpayment due to loop dob the World Bank.
it Lo avoid tpet l'ifvolves an African project with loans offere eV ayment, putting
- l'lmt‘nll?aﬂzlzolspeciﬁc provision for the timing of the advance p
e onltrac

deletion of necessary Procedural brotections. In order
losses, a contractor muyst bay attention to
before signing a contract 64

62. Zhao Pixi, “Key to Contract Review—Risk Identification”, Internationay Project Contracting
Labour Service, 2018 (3).

63. Liu Zeqin, “Common Contractual Risks in Nepal

(,onzmctmg & Labour Service, 2017 (3)

64. Zhao Pixi, “Key to Contract Review—Risk Identiﬁcation”, Internationqy Project Contracting | L
Labour Service, 2018 (3).

¥ Ih ent Uﬁ Inte hina Arcllltecture &
ational PrO]eCt > C
| Illyillg, Li Zhlyong, Risk Managem tern
| '.I"I 'Ii'l |1ka1 Case Ar ialySlS‘ Py epaymer 1t ar d {:lla I.ge R.lSkS in International PrOIECtS 'l Jow“ﬂl
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the contractor i
actor at ris ) >
B i Tirzluzféh layed payment. According to the contract, ]
on August 9 200‘? :milt'lz“”d' Ihe contractor provided advance ‘I”-""’ |
» by ) ; ) L e J
and the employer paid the installments of -ulvnrl “- II“
L « dnet

August 17, Septe %
belibuashis gccl(:ﬁ)j?;;t giﬁtunhur:l 'm.d November 5 of the same year, I
as start-up fund imlIIEdiateel COIltI'aCl,-l((.]Ug]ll to have received all mhlruu'u
initiated a claim against th y after signing the contract. The CUlllr."n:-|ur
provision in th : o e following rea c
Paymensak ﬂﬂYer:aosI(lJtII;:‘t:)tl “tr-hlch specified a time for maﬁing Stﬁzsar:\lr:t:: q
Hhrepedlsscspiplshir s : ime was ac:ceptable, and there was no pay;nml.t '
Tearidleh s contra.ct which stipulates that interest will be palil
payment in the comractporimem’ (3) the provisions on interests for aald
a;livance . intzr?;pgzi :zetnhte ingerir(lll payment and canlnu;:
things. The ; : and advance pa
settlement C(:Iz?nil:t)fer:e"ls‘lfaﬂe‘j to.settle the dispute and glgllrrllii?;daiie!:!w‘lz
provided by the e ComAmlttee presummed that the advance paymon[t
Ir(ljake advance payment on xlgligtulsg :CSCE:::"Zf'iEd the preconditions for the e
advance paym i ing to the provision
60.8 of thpe Zoni?;cltn tifigmph 60.7 of the project contract. Acig:d?;ectizidl
after submitting the,interi I:t[:;ntmctor shall receive the interim payment \gavitl (p
interests to the contract _paYﬂlth request and the employer shall be bl]i -
made by the engineer th:{ igvcase of delayed payment. As for the cou(:lle:‘u \
committee considered that ad ance payment was different from interim payi
inherent characteristics altlfl Vﬂnce'pflyment is a kind of interim paymf ,-v.h\
ing to the final verdict t’h ough this is not clearly prescribed in the c¢ “;.“ .
August 10 and shall ae employer shall make advance payment w :»E\i;; 42(::!.
e tilrJn : lfnterests fo.r delay. This case reflects t;;e‘ im ll
its advance payment obli (;t-p ayment in the contract. Where ihe employe:}-] grt' '
chances of success wh gatlon, express contractual terrs.inicrease th )
€N it commences a claim to protect its interests "8

[C] Employer’s Credit Risk

Employers in int i

: ernational projects oft i

inst - en enjoy a a , o

fuzlil;tsse ;_amwded by contractors to secure ]agvanff;v;;;‘:ze Ltlosmon .

in point shows how ey

advance pa B an employer can abuse the 1

hOmelesspslfnlltem SE(EUI'IEY instruments. In 2010, a Chinese everage afforded |

pemr the Er project promoted by a company in “co confractar L

iy eem alI;k for advance payment guarantee and Il::rtforym? .

b ol'p _Yer. B).r the end of 2013, the Ministry of Lab a_n

a policy of rgpaig;i? relation to illegal immigrants from a policy t;)tf slh lteri

N T con?r.ga é:];-nlll gonseguently the project was terminatede tj?ﬁf t?e

the empl N ‘rece“’Ed about USD 7.2 milli : .
ployer. The contractor initiated a claim against ltltl:: I;ff;ance ;fJaYment 1

oyer for USD |

The contri
ce guarantey
n country A |
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about USD 2.8 million as payable to
Qe the advance payment guarantee provided by the contractor was
Lo, the employer requested the contractor to immediately return the
{1 4.4 million advance payment, failing which the employer would
payment guarantee. The employer also requested the contractor to
its claim as a precondition for returning the advance
guarantee. However, the contractor thought that
delay in making the advance payment, the
the employer to the contractor was not the

amount due to the contractor and about UsD 2.1 million worth of

contractor had not been recognized as payable by the
above situation, the contractor suggested that the
L ayinent guarantee be extended so that the two parties could negotiate a
Sl ol (hegdispute. The employer turned down the suggestion. Given that the
Saniewrield by the employer were on-demand, it was easy for the employer to
i i on the guarantees. The contractor could try to obtain a restraining
L i fie process would be long and probably complicated. Further, if the
\w " lledd on the guarantees, the contractor would suffer economic loss and a
4 e it rating. The two parties subsequently reached an agreement by which
ot roturned the sum of the advance payment claimed by the employer and

4 4 emorandum of understanding on claims with the employer. In this case, the

ith its potential demands on the guarantees

o0 thieatened the contractor wi
on the contractor and constrained the contractor to accepl

Wowever, the employer recognized only

i

e advance
e apreement to waive
wiatantee and performance
. wan slowed by the employer’s
0 il recognized as payable by
Bl ol the
Lanpleted by the
4o the contractor. In the

B0 il pressure
Sanhle conditions.””
uitently, most guarant
I{ the employer fails to act in goo
~ely, huge risks and losses will occur
L o1 0 credit status may impose risks on the contractor,
. (he employer’s credit during the bid process.

ees involved in international projects are on-demand
d faith and demands the guarantees
to the contractor. In practice, the
so the contractor should
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Limployer’s Excessive Interference

onal EPC projects. Compared with DB
ng, give more independent
n. According to our survey,

44 i are responsible for EPC in internati
Wi iuild) projects, EPC projects, generally speaki
{1+ (he contractor in engineering and constructio

| TR
iy e (lay-to-day management and control of the project have been increasingly
~ v i the past five years. In order to seek advantages, employers excessively

o lere with the project construction, leading to many variation instructions and even
. anil cost increase, which the employer is often reluctant to assume responsibility

B Uiiler such circumstances, it would be difficult for the contractor to claim for

roving the claim documents submitted by

~pensation, Some employers delay app
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ol Project Case”, Practice in Foreign
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contractors while requesting that ¢

S an breach of contract, and the contract shall be terminated.” Given the
~bcontractor's concerns, it decided to refuse the transfer notwithstanding
(iovions of the contract, leading to contract termination. In this case, the
Lol o ansign the contract due to a force majeure event and the terms on
1 the contract are obviously favorable to the employer. During contract
. buith parties should consider whether restrictions on assignments of

el 1o e set in the contract.

: ontractors
P et e l.“.ll tors do not suspend the projegy, 1)
§ en far less than the amount claimed |y

causing huge losse 3 i
pmjectgis ; c;gm Ill?glsl;‘}at::)ettl;:}l:; ll'l practice, employers’ excessive interfpp
Ao 53 0; d]llsad\rdnl:lgo of the contractor and even ¢y
B i in, v ; the units of Power plant projec lmd ]
;;atisfied, but the employer rv::as :;223 ‘;s?f:‘?t‘?d 3‘;1‘-'[ mepie 2 ||*" |
€ employer, withoyt issuing the interj Urm.t v handing—ovorprm'ud
gg;lgzstt;,rsft;rttid up the generator units !;:e;:::tl:dgl_uvq ot 1o g
I'the reason that the state grid had suffered Power shortage |

LS [l

On March 19, t ; Manapgement of Risks Related to the Employer
» the project manager of the employer took so| diers. ol !

' thw ruks caused by employers in international projects are diverse and

department of ¢
Wisiogrony - :tz;rai(};angnfor?d the ele‘ctromechanical managemen| i
r(?monstrated that the Ope;atio p ;n of being arrested. The contractor (4 e andd the contractor may take the following measures to manage such
did not have R 11 salety could not be guaranteed because (|
could only provide technlc:l g{zﬁ;ranng bersonnel, while the contract;)r' 3 L0 1w confractor should enhance internal contract management and improve
take over the Project since the conadnce The contractor also requested the oy, St lalls of business personnel. Some experienced employers in interna-
employer refused to take over themons for project handover hag been gatiy| Ll entrust professional consultants to design the contract terms who are
bersonnel to start the units for powgl'o}ect for a variety of reasons and | o Siiiducing term§ favorable to the. e.mployer and deleting terms f.avorable to
contractor agreed to start St T generation. Finally, the senior leg ~ualor, or designing terms containing loopholes to transfer risks to the
of their personnel. $ under such duress and out of concern for | “ an much as possible. This worsens the situation of EPC contractors who
This incident put the contract . 3 ~ L most risks. Therefore, contractors should improve the skills of their
FakEOVer and the dures i eKerteclor at huge risk. The employer’s del ay Il ~ inapement personnel, and such specialized personnel should carefully
imperiled project safety against the CcompeIIEEi the contractor to perform .\ ~ e contract terms designed by the ernploy_zer and communicate with the
glve employers the right to exercise :ntractor s better judgment. Althoug): 3 ¢ i thime as soon as they spot any term which is unfavorable to the. contractor’s
excessive exercise of the right will h'ozle COnt_rol over the project, the ;'xznp . Ihin helps to protect the interests of the contractor to the maximum extent
unforeseen risks to Bt ot inder project implementatior o) brlnl 1 violating the relevant laws and regulations.®® In addition, the contractor
' “Lpove the negotiation skills of its specialized personnel and, when necessary,
[E] Assi wleanional lawyers and contract specialists to participate in contract reviews and
gsnment of Contract by the Employer o Lo avoid risks being unreasonably transferred by the employer.
Contracts governing inte v, as for the_ employer’s payment risk§, the cm}tractor should :?na'lyze and
obligations of the partlesm[atlonal construction projects y sually clarify (e credit of the investor and employer during the bid process. Credit risks vary
either prohibited attighi Il most cases, the assignment of rights an [‘;“Sh * illerent investors. Where a project is financed by. an.mternanonal .fl.nancml
ment. An improper g In the contract or subject to multiple restricti 2 lgall “utlon, the contractor should pay attention to the possible impacts of political and
Signment of obligations which violat Tictions ofiy e risks in the host country on the policies of the international financial
es the contract cong “uution and the proprietary funds of the employer. As for projects funded by the

may lead to contract termigagi
ermination.
Lyl dtself, if the employer is a governmental agency or public enterprise, the

In a case on point, a railwa s

the ? Y Project in a Nor ;
ha dg:):et?; gl;g; (i'lilgehttz C:a:ilges i'n nfm'onal policy. '?111: (S]?Ig]iﬁ:;l :I::}’I:a:rm;(en ov ~ o lor should analyze the policy ':at.ability and econom%c development .Of the-host
contractor selected by thn obligations under the subcontract tg tie ofthely d iy and assess the employer’s ability to pay; whereas if the.empl.oyelt is a.pnvate
would continye COnstrucfjogovemmem’ and the original contractors o :e“;l gen ~ ution, the contractor should fully ar'lalyz.e and assess th.e flnan.(:la.l sﬁuatl_un and
lieved that if jt iy 1 as subcontractors, The original genera] co atc sec auhility of the emp_ioyer. If the project mvol_ves material .vanatllons, Wlth. the
damages for Hr et {.:_- transfer of agreement, it would pe at risk ozf1 ;actP v ~ouence that the final payment at the conclusion of the project will suvbs.tantlally
caused by this force maj:;:mce the construction period was shortened " (;QI;lId " vl the cost budget, the contractor should analyze the procedure for variations and
“[the original general contrazx?;lfe?‘f:allyz ::jJIIIIPe{lsated. The contract s’tl'pulaie: 1l

€lay in accepting the transfer of conyyy ~ Wany, Haichao, “Problems in Contract Management of International Project and Countermea-

wiie Analysis”, Science & Technology Association Forum, 2013 (7).




