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envisaged that art.8 rights would necessarily be interfered with as the price of
SRA being able to investigate potential misconduct by solicitors whom it regy

She said:

“The question is whether such interference is proportionate. In my judgment, Parlig
has struck a balance between the public interest in investigating the misconduct of gq
tors and the Article 8 rights of their clients in this statutory scheme. It is not disproporj,
ate for the SRA in this case to require [G] to disclose those files as they are relevan
the SRA’s concerns. ...Moreover, it is well established that this regime and its prede
sors do not breach legal professional privilege; see R (Morgan Grenfell) v Special
missioners of Income Tax...[Counsel], in his submissions, correctly recognised that if
statutory test for making the order is met the interference would be justified. I have |
that the statutory test is met and it therefore seems to me to follow that any interfe
with [G’s] Article 8 rights is both in accordance with law and proportionate.”347

Further challenges to these powers will, without more, be fruitless, a]though'
will be seen, the extension of this “technical abrogation” regime against clig;
directly will afford the Court of Appeal an opportunity to re-consider this line
authority in late 2019—see para.1-185 below.** In the meantime, there are at Je
some limits as regards who is entitled by way of the Law Society’s Solicitors .
1974 powers to access client files held by solicitors. In Quinn Direct Insurane
v The Law Society of England and Wales,* the argument was advanced that s
tors’ professional indemnity insurers also had access rights in certain circumstan
Here, the Law Society intervened in a solicitors’ practice (“SBS”) on the gro
of suspected dishonesty by one partner (“A”) and non-compliance with solici
accounts rules by another (“B”). The firm concerned had the benefit of pro
sional indemnity cover from Quinn Direct which sought access to the firm’s file
in the hands of the intervention agent appointed by The Law Society under s,3
Solicitors Act 1974, in order to see whether indemnity could be declined in resp
of partner B on the grounds that he condoned A’s fraud. Access was refused,
Quinn Direct applied under CPR Pt.8 for an order for access to the files in the >
or control of The Law Society. It argued that as between it and SBS, the firn,
obliged under the terms of its indemnity policy to produce all documen:s veleva
to an actual or potential claim against it; and Quinn Direct itself was.obiited to co
municate to The Law Society circumstances suggestive of fraud under the pro
sions of a qualifying insurers agreement. This, argued Quinn Birezt, meant thatil
was “meshed into” the solicitors regulatory scheme and so entitied it, as a qualify-

7 12015] EWHC 552 (QB) at [17].

38 These issues very briefly featured in the Court of Appeal in R (on the application of Lumsdon,
Howker QC, Hewertson) v Legal Services Board [2014] EWCA Civ 1276. Here, the claimants
barristers practising criminal law who challenged the lawfulness of the Legal Standards Board’s
sion to approve the introduction of a Quality Assurance Scheme for Advocates. A point made in
course of the challenge was that the assessing judge would not know about matters which
privileged or otherwise outside his knowledge: for example, an apparently incompetent advo
might explain his or her performance on the grounds, inter alia, that there had been a change
instructions by the client, but the client’s privilege would prevent the advocate from putting fo
points which might explain or mitigate what appeared to be incompetent advocacy. The Court of
peal (at [25]) was inclined to agree (without deciding) with the Divisional Court, which indic:
in reliance on Lord Hoffmann’s dicta in Morgan Grenfell, that in such a situation, the advocate wol
be entitled to provide the gist of the privileged information to the Regulator, which would in b
be bound not to use the information for any purpose other than determining the application

accreditation.
49 [2010] EWCA Civ 805.
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ocurer. to inspect documents iln _tt_le possession of Th_e ng Society or its
I'lflOI‘l agent without causing 1r_1fr1ngement of any obhg_anon of confidence
d by SBS to its client or the pmvﬂege_ of thgt client. Relying on the spelect_l of
gnfﬁna.nn in Morgan Greftfell, Quinn Dlrect.argue(.i thlat it came w_1t];|1n a
of confidence” that permitted such access without infringing the privilege
lients whose documents were thereby accessed. This argument was neces-
by the facts that (i) Quinn Direct had no contractual entitlement to the
documents (since n_elther the clients nor The Law Society were parties to
surance agreement with SBS); and (ii) there was no gueshqn of the clients’
.o¢ having been waived in those cases where no claim against SBS and by
under the policy had been made.*® The Chancellor rejected Quinn Direct’s

on;

% can see no reason why [a circle of confidence] should include the qualifying insurer.
_there is no reciprocity between the functions of the qualifying insurer and either its

ed or the Law Society. Further, it is not only a qualifying insurer who is bound to
1 the Law Society of misconduct of a solicitor. Under Rule 20.06 of the Solicitors’

ode of Conduct 2007 each solicitor is obliged...to report serious misconduct of any other
itor of which he becomes aware. To that extent each solicitor is ‘meshed in’ to the

! glatory sy=tein, but it would be absurd if that admitted every solicitor into the ‘circle

* of confiderz<’ so as to entitle him to information subject to the privilege of the client of
another “ nse for his own private purpose.”!

i

- —_—

45 (o this, the Court of Appeal appeared to endorse the Law Society’s view that it was only the mak-
of a claim against SBS that would constitute a waiver of client privilege (as per Lillicrap v Nalder
1993] | W.L.R. 94, as discussed in Ch.7). The Chancellor said, at [2010] EWCA Civ 805 at [6]:
0 . “There is no issue in respect of files in respect of transactions where the client has made a claim
~ against SBS which has been notified to Quinn. In such a case the Law Society takes the view that
the making of the claim constitutes a waiver of client confidentiality and privilege and has allowed
~ Quinn to have access to those files. ...As to the remainder of the documents of SBS in the posses-
~ sion of the Law Society it appears to be common ground that they all contain information confidential
'iheme or more clients of SBS whose privilege has not been waived.” See also Dooley v The Law
- Society (2002) The Times 16 January 2002.
1 [2010] EWCA Civ 805 at [28]. This decision has given rise (o a significant practical problem. As
[2010] [28]. This decision has gi i ignifi ical problem, A
N the Chancellor observed at [23] and [24]: “1 do not accept that an insured solicitor under any form
~ of ‘claims made’ policy is either entitled or bound to disclose (o his insurer, either on inception,
- renewal or notification, confidential and privileged documents or information of the client without
~ the client’s consent...If the client will not waive his privilege to enable a proper notification to be
de by the solicitor...then the solicitor will no doubt so inform his qualifying insurer. The solici-
is not enfitled to ignore the client’s privilege. ...the consequence of the resulting conflict of inter-
will be that the insurance is vitiated or the notification inadequate but that is the problem of the
licitor not the client... The solicitor’s duty of disclosure [under his policy of indemnity] cannot
- override the entitlement of the client.” In McManus (t/a Mcmanus Seddon Runhams (a firm)) v
| fegwwwm Risk Insurance Company [2013]1 EWHC 18 (Ch), the court noted at [61] that the Quinn
~decision “compounds the problems for any court trying to determine the true scope of a valid
_"?ﬁﬁﬁc&ﬁon’nt the time when the notification is made, Although those problems may well also arise
il the validity of the notification is called into question once a claim has been made, that is a better
ﬁme at which to assess how far privilege needs to be waived, how far relevant material can be
- redacted (o avoid the need for such waiver and by whom any privilege must be waived to enable
the court to resolve the issues before it.”” Having regard to the decision in Mortgage Express v Sawali
-~ [2010] EWHC B23 (Ch) it may be that this problem can be resolved by a suitable provision in the
client engagement letter whereunder the client permits the solicitor to share privileged information
~ on a confidential basis with his professional indemnity insurer when he is obliged to do so under
J i terms of the policy. See further Ch.7, section 1. In Capital Home Loans Lid v Bennett Griffin
LLF [2013] EWHC 2613 (Ch) Deputy Judge Isaacs QC was satisfied in relation (o a similar provi-
sion that there was no basis for implying a limitation into it the effect of which would be to exclude
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In The Financial Reporting Council Ltd v Sports Direct International Plc, 2 he
technical abrogation line of authority was taken a step further. Here, the FRC wag
conducting an investigation into the conduct of an auditor in relation to the audjg
of the financial statements of Sports Direct International (SDI) and had applieg
pursuant to reg.10 and Sch.2 para.2 of the Statutory Auditors and Third Coun
Auditors Regulations 20163 (SATCAR) and para.10(b) of the FRC’s Audjg
Enforcement Procedure (AEP), directly against SDI for an order requiring it tg
provide the FRC with certain documents that SDI contended were privileged. One
of the arguments deployed by the FRC was that production of the documents to the
FRC for the purposes of its investigation would not infringe SDI’s privilege, in other
words there would at worst be a technical abrogation of its privilege. This led
Arnold I. to review the above line of cases which he characterised as cases in which
it has been held that privilege cannot be relied upon as an objection to the produec-
tion of documents to the regulatory body for solicitors by solicitors, or to the tax
authority by taxpayers or regulators of advocacy services by advocates. The distine-
tion in the present case, but not one addressed in any great detail in his judgment,
was that the regulator, here the FRC, was seeking disclosure of privileged mate-
rial from the client directly and in circumstances where the client had deliberately
taken steps to ensure its privileged material was not in the possession of its auditor,

In reviewing the decisions discussed above, Arnold J. noted the criticism of this
line of authority in earlier editions of this work and by Hollander (see fn.346) but
was driven to conclude that Parry-Jones as interpreted in Morgan Grenfell remaing
good law.>* However, he went on to extend the scope of these authorities when he
held:

““...the production of documents to a regulator by a regulated person solely for the
purposes of a confidential investigation by the regulator into the conduct of the regulated
person is not an infringement of any legal professional privilege of clients of the regulated
person in respect of those documents. That being so, in my judgment the same must b
true of the production of documents to the regulator by a client. Applying that prircinle
to the present case, it follows that the production of the 40 Additional Documents i* the
FRC for the purposes of the Investigation would not infringe any legal advice vrivilege
of SDI in respect of those documents,”3

The primary basis for this conclusion was Lord Hoffmann’s wiew that Parry-
Jones did not infringe the clients’ legal professional privilege. Nonetheless, he
considered Lord Hoffmann’s alternative reason, namely that tiie statute providing
the regulatory powers concerned authorised the abrogation of the privilege. As to
this, SDI submitted that it had not been shown by the FRC that the relevant statute
contained wording which either expressly or by necessary implication abrogated or
overrode legal professional privilege, Arnold J. noted—as was pointed out above—
that Lord Hoffmann did not point to any wording in the Solicitors Act 1957 that
cither expressly or by necessary implication abrogated or overrode legal profes-
sional privilege. Rather, his reasoning was that, because the infringement (if

privileged material from inspection, since such a conclusion in the context of a mortgage transac-
tion would deprive the clause of any real content at all in terms of its utility to the claimant.
352 [2018] EWHC 2284 (Ch).
353 Statutory Auditors and Third Country Auditors Regulations 2016 (SI 2016/649).
354 In addition, he noted comments of Lord Phillips in McE v Prison Service of Northern Ireland [2009]
UKHL 15, [2009] | A.C. 908 discussed in the text at para.1-201.
[2018] EWHC 2284 (Ch) at [84]-[85].
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infringement there was) was a technical one, then the general words contained in
mgg( 1) Solicitors Act 1957 were sufficient. That approach applied in the FRC case,
P e that Arnold J. had to address the further point that Sch.2 para.1(8)(a) of
sSZ:A\ITCAR (which provides that a notice does not require a person to provide any
information or create any documeqts wf;ich that person “would be entitled to refuse
to provide or produce in proc_eedmg_s in the High Court_ on the grpunds of lega_ﬂ
pmfessional privilege”) was inconsistent with such an interpretation because it
expressly preserved privilege at the investigation stage (al?cl not merely, as with
5. 46(6) of the 1957 Act, at the stage of disciplinary proceedings).

' Arnold J. accepted FRC’s response that Sgh.Q_ para.1(8) preserved lega] profes-
sional privilege in circumstances where the infringement was not a technical one.
As to this, counsel for the FRC gave as an example of v_vhal this meant, namt_aly the
situation where a client such as SDI was contemplating a_clalm for neghgence
against the auditor, and obtained legal advice as to the merits of thatl clam_l, _such
that in those circumstances the client could rely upon its legal advice privilege
pursuant to Sch.2 para.1(8) as an answer to any notice to produce documents record-
ing that advice pursuant (o para. 1(3). Accordingly, Arnold J. held that there was a

direct override of SDI's privilege:

“] have not foand this a straightforward point to resolve. The interpretation of Schedule
2 paragrool 1(8) advanced by counsel for the FRC involves giving it a much more
restricted application than it appears to have on its face. Lord Hoffmann’s primary reason
in Meorgan Grenfell avoids this difficulty. But if Lord Hoffmann’s alternative reason
cep:esents the law, then I conclude with some hesitation that counsel for the FRC’s
ilterpretation is correct.”3%

This a decision of some concern. Quite apart from the fact that SDI deliberately
took steps to keep its privileged material out of the hands of its auditor so that the
auditor’s regulator, the FRC, could not seek these materials from the auditor itself,
the extension of this regime so as to enable an application directly against the clients
potentially opens the door to regulators more widely seeking privileged informa-
tion from regulated entities in this way. It potentially raises the spectre that a regula-
tor might even seek an entity’s privileged advice in circumstances where the regula-
tor is investigating the behaviour of individuals employed (or formerly employed)
by the entity. As importantly, it is submitted that there really is a need for the courts
to reassess (and if need be to reaffirm) the correctness of this line of authority and
closely examine in line with the principles of statutory construction approved in
Morgan Grenfell whether this technical abrogation—or indeed, the actual overrid-
ing—of privilege is authorised as these cases all conclude. Furthermore, the second
conclusion of Arnold J. in FRC would benefit from a closer examination of whether
a privilege preservation provision really is properly limited in the way that he held.
As to this, it is understood that FRC will be appealed to the Court of Appeal in late
2019.

Surveillance powers Perhaps the most controversial encroachment upon a
client’s privilege is that which can arise under the UK’s surveillance legislation,
starting with the Regulation of Investigatory Powers Act 2000 (RIPA) and the Police
Act 1997, and since supplemented (and to some extent replaced) by the Investiga-

' [2018] EWHC 2284 (Ch) at [92].
[91]
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tory Powers Act 2016.37 The encroachment under RIPA was considered at length
by the House of Lords in the McE decision, that is McE v Prison Service of
Northern Ireland (Northern Ireland Human Rights Commission Iniervening), €y
Chief Constable of the Police Service of Northern Ireland, M v Same 3% While the
nature of the encroachment that can arise here may arguably not constitute a trye
abrogation of privilege, as will be discussed below, nonetheless the manner in which
security services, criminal justice agencies and others are potentially entitled g
intrude upon a client’s privilege, usually without his knowledge, constitutes (as Lorg
Hope observed in McE) an “interference” with fundamental rights 3% That may be
to understate the legislation’s impact, particularly in light of concerns that were
aroused by reports in 2014 that the UK’s securities services may have used thig
legislation more frequently than was understood to be the case following the McE
decision itself; and no doubt that explains why the passage of the Investigatory
Powers Bill through Parliament received so much attention.

McE concerned the use in Northern Ireland of covert electronic surveillance car-
ried out by the police of conversations between suspects held in custody, who had
been arrested under s.41 Terrorism Act 2000, and their legal advisers. Media cover-
age of the practice had led to requests being made of the police for assurances that
such monitoring was not taking place, assurances which the police routinely refused
to give. The House of Lords therefore had to consider the effect of covert surveil-
lance under RIPA upon privileged communications and on the allied statutory rights
of a person detained in a police station or in a prison to consult a lawyer in private
(as per 5.58(1) Police and Criminal Evidence Act 1984 and para.7(1) of Sch.8 Ter-
rorism Act 2000 and their Northern Irish equivalents). The key provision in RIPA
relevant to these issues is s.27(1) which applies to directed surveillance (defined in
5.26(2)) and intrusive surveillance (defined in 8.27(3)). Section 27(1) provides as
follows:

“Conduct to which this Part applies shall be lawful for all purposes if—(a) an authorisa-
tion under this Part confers an entitlement to engage in that conduct on the person v hose
conduct it is; and (b) his conduct is in accordance with the authorisation.”

The House of Lords in McE was unanimous that RIPA entitled-the State to
undertake covert surveillance of privileged communications where the surveil-
lance was conducted in accordance with an authorisation propetly granted under the
Act and in accordance with the surveilled prisoner’s Convetticn rights (although
Lord Phillips dissented on the question of whether RIPA averrode the suspect’s
statutory rights in detention). On the facts of McE, the surveillance complained of
was unlawful because it breached the prisoners” Convention rights, for reasons
which are considered in Section 8 below.*®

The Law Lords’ conclusion that RIPA was capable of permitting such surveil-

357 For the sake of completeness, other early surveillance legislation includes 5.94 Telecommunica-
tions Act 1984, the Security Services Act 1989, the Intelligence Services Act 1994, Pt 11, Anti-
Terrorism, Crime and Security Act 2001 and the Wireless Telegraphy Act 2006.

338 [2009] UKHL 15; [2009] 2 W.L.R. 782,

359 [2009] UKHL 15; [2009] A.C. 908 at 930, [61].

30 The appeal came to the House of Lords in slightly unusual circumstances in that the appellants had
succeeded in persuading the Divisional Court of Northern Ireland that the surveillance undertaken
in this case was unlawful, but not that surveillance could never be conducted in respect of privileged
communications. Fortunately, the House overcame its doubts about its jurisdiction to hear this
important appeal.

[92]
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|ance was based upon the clear wordsf of 5.27(1) RIPA, the requirements of the Hu-
man Rights Convention as spelt out in Stras_bourg jurisprudence and the limts on
the scope of the protecqun conferred_by prlvilegq at common law. As to this last
int, Lord Carswell inclined to the view that privilege extends only to the protec-
of the product of legal consultations, rather than rendering their surveillance
wiul per se. Lord Phillips, i_n similar vein, noted that privilege does .not confer
4t common law an ungualified right to privacy_ of lawyer-client communications so
as (o render the surveillance of such communications unlawful and the product of
such surveillance inadmissible in legal proceedings. Had that been_the case, then
he suggested there would have been strong grounds for contending that RIPA
should not be construed as implicitly authorising a diminution of privilege.*!

As for Convention jurisprudence, this recognises that, although State surveil-
lance activities may engage both arts 6 and 8, there is no absolute prohibition on
surveillance of client-lawyer discussions since the key issue is whether supervi-
sion of legal consultations has the effect of preventing the client from instructing
his lawyer and receiving his advice. Such decisions, therefore, according to Lord
Carswell, focus on the effect of the surveillance and not the surveillance itself.

Further:

tion
unla

“What is cicar 1s the Buropean court contemplates both in legal consultation cases and the
telephoiie i2pping cases that some exceptions to the general prohibition may exist.”#?

Tioz. from a human rights perspective, surveillance is permissible so long as the
“mputance of the confidentiality of client-lawyer communications is recognised by
ersuring that interference by such means is carefully regulated in a manner that
complies with art.8(2) of the Convention. As to this, the House concluded that
Parliament intended that RIPA (which was enacted just before the introduction of
the Human Rights Convention into domestic law under the Human Rights Act
1998) sought to satisfy Convention requirements by regulating such interference
through the Covert Surveillance Code of Practice (“the Code”) made pursuant to
5,71 RIPA and laid before both Houses of Parliament in accordance with s.71(4).

11 [2009] UKHL 15; [2009] A.C. 911, Lord Carswell at 936, [83], Lord Phillips at 924, [34]. Lord Phil-
lips noted in this respect 5.97(2) Police Act 1997, which required authorisation by a senior police
officer and approval by a commissioner of entry on or interference with property under ss.92 and
93 of that Act where the person so authorising believed that any property specified in the authorisa-
tion was likely to result in “any person acquiring knowledge of—(i) matters subject to legal
privilege...” Accerding to Lord Phillips, while these provisions made lawful actions that would
otherwise have constituted trespass, the express provisions made in relation to privilege implicitly
recognised that privilege did not confer an absolute right to privacy in respect of communications
between a lawyer and his client. He said: “I do not consider that, at the time the 1997 Act was
enacted, it was considered that such an occurrence constituted an infringement of the common law
right to LPP” ([2009] UKHL 15; [2009] A.C. 911 at 791-792, at [18]-[19]. See also [2009] UKHL
15; [2009] A.C. 911 at 793, at [25] and 795, at [35].) See also Baroness Hale (at 804, [69]): the
scheme under Pt 111 of the Police Act 1997 “expressly contemplated that authorised bugging might
result in the obtaining of privileged or other confidential information and provided extra safegnards
where this was likely”. Previous editions of this book have noted the concerns voiced by Lord
Brown-Wilkinson in the House of Lords’ debate on the Police Bill on 28 January 1997, when he said:
“...the effect of covert surveillance is not limited to the suspected villain...If that bug is in the vil-
lain’s solicitor’s office it picks up not only what the suspected criminal says but what all other pecple
say who come into the office...It is therefore a major infringement of perfectly innocent people’s
personal integrity and privacy if those bugs are placed in such places.” See now the Investigatory
Powers Act 2016, discussed below.

2 [2009] UKHL 15; [2009] A.C. 911 at 936/937, at [84]-[86].

(93]
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The House of Lords thus accepted that regulation of the way in which survej].
lance interacts with privilege fell within the ambit of RIPA and could properly be
addressed by the Code.’®

As for the provisions of the Act itself, Lord Hope of Craighead said of 8.27(1)
RIPA:

“Section 27(1) is expressed in clear and simple language, and it must be taken to meap
what it says. It does not refer to legal privilege or to any other kind of right or privilege
or special relationship which would otherwise be infringed by the conduct that it referg
to. But the generality of the phrase ‘for all purposes’ is unqualified. The whole point of
the system of authorisation that the statute lays down is to interfere with fundamentg
rights and to render this invasion of a person’s private life lawlul. To achieve this resu]f
it must be able to meet any objections that may be raised on the ground of privilege, |
would hold therefore that provided the conditions in section 27(1) which render it lawfy]
for all purposes are satisfied, intrusive surveillance of a detainee’s consultation with hig
solicitor cannot be said to be unlawful because it interferes with common law privilege,
It seems to me that the phrase ‘for all purposes’ which section 27(1) uses is a clear indica-
tion that this was Parliament’s intention. It cannot be said that Parliament was unaware
of the importance of preserving the protection of privilege in other circumstances arising
from provisions of RIPA: see sections 19(6) to (8) and 54(6) to (8).736¢

Lord Carswell agreed that, in its natural and ordinary sense, s.27(1) was capable
of applying to privileged consultations and there was nothing in its wording which
would operate to exclude them:

“It seems to me unlikely that the possibility of RIPA applying to privileged consulta-
tions could have passed unnoticed. On the contrary, it is an obvious application of the Act,
yet no provision was put in to exclude them.”35

These are curious observations: as the Bar Council commented in February 201%.

“It is significant that RIPA contains no express provision about privilege, so the isstc was
not debated when the legislation was considered in Parliament. Instead, a s‘eniicant
departure from existing law came about not through open debate or votes by Lota Houses,
but by the retrospective application of rules of statutory construction. Whenever Parlia-
ment has had an opportunity to consider LLP, it has consistently voted to protect it, subject

363 Per Lord Phillips [2009] UKHL 15; [2009] A.C. 911 at 923/924, at [33,-[55].

364 [2009] UKHL 15; [2009] A.C. 911 at 930, [61]-[62]. Baroness Hale was driven to the same “unpalat-
able conclusion” by both “the plain words of the Act and by the history of legislation on the subject”
[2009] UKHL 15; [2009] A.C. 911 at 803, [67]. On this basis, was the interpretation of s.338(4)
POCA in Bowman v Fels [2005] EWCA Civ 226; [2005] 4 All ER. 609 correct? See the discus-
sion at para.1-156 above. See also AJA, ARB, Thomas Fowler v Commissioner of Police for the
Metropolis, Chief Constable of South Wales Police, Association of Chief Police Officers AKJ, KAW,
SUR v Conunissioner of Police for the Metropolis, Association of Chief Police Officers [2013]
EWCA Civ 1342 where the Master of the Rolls, said of McE at [31]: “...the House of Lords held
that the general words ‘lawful for all purposes’ were sufficiently clear to indicate that Parliament
intended them to bear their natural and ordinary meaning, despite the fact that such an interpreta-
tion involved overriding essential privacy rights. An important part of the reasoning was that the
whole point of the system of authorisation under RIPA was to enable state agents to interfere with
an individual’s fundamental rights, provided that the conditions of necessity and proportionality
stated in section 29(2) were satisfied. The protection for the individual afforded by these condi-
tions meant that giving the words ‘lawful for all purposes’ their plain and ordinary meaning would
not produce startling or unreasonable consequences which Parliament could not have intended.”

365 [2009] UKHL 15; [2009] A.C. 911 at 943, [100].
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to provisions.. .that prevent the abuse of privilege for a criminal purpose. Any extension
be?oﬂd these powers needs to be openly debated in Parliament and in public.”3%

Even so, the McE decision qndoubtedly represents Engli_s}l law and as will be
seen Parliament showed no desire to address the Bar Council’s concerns whgn the
[nvestigatory Powers Act 2016 was passed. There is however another major dimen-
sion to these issues which has cpntmued to troublf‘T the. UK Government’s use of
surveillance powers and that arises from.Convennon issues. _Thus, althopgh the
House of Lords concluded that RIPA permitted the covert ;uryeﬂlance of privileged
communications carried out in accordance with its authorisation procedures, and to
that extent overrode both a client’s common law rights as to his privilege and (by
a majority)®® his right as detainee to a private consultation .under the legislation
mentioned in para.1-191 above, the acts of surveillance carried out in these cases
were nonetheless unlawful. As to this, the Secretary of State did not appca} the
Divisional Court’s ruling—which the House of Lords approved—that if private
consultations between lawyers and clients could be the subject of surveillance, then
the controls over such surveillance under RIPA and the Code were insufficient to
satisfy art.8(2) of the Convention (there being no breach in these cases of the ap-
pellants’ art.6 rights as there was no evidence that they had been deprived of a fair
hearing). The manner of surveillance adopted in these cases, namely directed
surveillazice under $.26(2) RIPA, was held not to be proportionate in terms of the
interforenice that the surveillance involved and the degree of protection available for
the inc=rests that can be affected. In effect, the Divisional Court had held that the
“equisite degree of compliance with Convention requirements could only be
»-hieved in these circumstances by means of intrusive surveillance under 5.26(3)
which brought into play enhanced levels of safeguards. 368 3¢9

As a result of McE, the Government sought to address the House of Lords’

6 See its paper, “Protection of Freedoms Bill — House of Lords Report Siage”, paras 17 and 18. It

repeated these concerns in March 2016 in its “Written Evidence to the Investigatory Powers Bill

Comumittee” at para.10 where it said: “...the Bill which led to [RIPA], made no reference to

[privilege]. Hence Parliament had no opportunity to consider the relationship between the avthori-

ties information-gathering powers and the protection of [privilege]. That contrasts sharply with every

other statute enacted since 1984 dealing with investigation of terrorism and other threats to national
security.” Note the Court of Appeal’s observations, however, in FAJA, ARB, Thomas Fowler v Com-
missioner of Police for the Metropolis, Chief Constable of South Wales Police, Association of Chief

Police Officers, AKJ, KAW, SUR v Commissioner of Police for the Metropolis, Association of Chief

Police Officers [2013] EWCA Civ 1342 where the Master of the Rolls said at [19]: “In McE, the

House of Lords considered it significant that Parliament had already authorised interference with the

privilege in earlier statutes and so had already expressly confronted the issue.” In this regard see for

example Lord Neuberger in McE at [107].

Lord Phillips dissented. Contrary to the approach of the majority, he concluded (at 925, at [41]) that

so far as concerned the statutory rights of those in custody to a private consultation with a lawyer,

this was a case for the application of the maxim generalia specialibus non derogant, and that
therefore the power to supervise such consultations should be granted by a statute that adequately
defined the exceptional circumstances in which it might be carried out.

i See Lord Carswell at 940, at [931-[94]. Lord Carswell was critical of the Secretary of State’s failure
at the time of the hearing before the Lords to make an order under s 47(1)(b) RIPA to characterise
surveillance of legal consultations as intrusive surveillance, notwithstanding the Divisional Court
had made its ruling a year earlier and there had been no appeal from it. See also Lord Neuberger of
Abbotsbury, who said that the Divisional Court’s decision was “plainly right” and “realistically” was
not challenged by the Secretary of State: at 946, [113]. He also commented, at 948, [119]: “Unless
no surveillance of privileged and private consultations has been going on for the past year in the
United Kingdom (which appears most unlikely) this strongly suggests that the Government has been
knowingly sanctioning illegal surveillance for more than a year. If that is indeed so, to describe such

[95]

36

5

1-198

1-199




3-057

3-058

3-059

T

LrGaL PROFESSIONAL PRIVILEGE: LITIGATION PRIVILEGE

of the gathering of the information in a number of reports was to enable the defeng.
ant to be advised on its prospects in relation to any claim.!06 3
Are there other situations where an incident can be investigated in such 5 Wa

that any ensuing report is properly the subject of a claim to litigation Privilegenii
What, for example, of a fraud committed by a bank employee which result i
losses to the bank’s customer? The bank’s immediate reaction may well be g
to ascertain how the fraud occurred and to prevent it from happening again, A rg

prepared for those purposes will almost certainly not be privileged. But SUPPOse the

bank’s primary—and demonstrable—consideration in investi gating the fraud isto

seek to ascertain and to protect its position in any litigation it reasonably anticipateg
the customer may be minded to bring against it in consequence of the losses which
he has suffered. In those circumstances, it is not impossible (as the McAvan deci.
sion mentioned above shows) that the bank can prepare an internal report, that may
well include records of interviews of potential witnesses and that investigates the
background to the fraud from the dominant standpoint of the bank’s potentiy|
exposure to its customer. ' A secondary purpose—or even by-product—of sygh 2
report might well enable the bank to examine to some extent how the loss actually
occurred. Even then, provided it can be demonstrated that its dominant purpose i
to further the bank’s interests in the event of litigation then reasonably in prospegy,
the report may well be privileged.

That all said, the challenges facing those who claim litigation privilege over ge.
cident and investigation reports should not be underestimated, as the decisions jp
the Buncefield oil terminal explosion litigation exemplify, as do recent decisiong
concerning liquidators of a company trying to determine whether they need (o
litigate in order to recover assets for the benefit of the company’s creditors,

Beatson J.’s decision in West London Pipeline and Chambers OC Ltd v Total UK
Ltd'? is a prime example of the scale of such challenges. Here, the Court wag
concerned with the question of whether communications made by Total’s Az
cident Investigation Team (AIT), set up in the immediate aftermath of a majar o
refinery explosion, were made for the dominant purpose of identifying the vauses
of the explosion so that their solicitors could provide legal advice in conne:tion with
the legal proceedings which inevitably followed. The claimants contended that the
communications would have happened in any case as health and sately investiga-
tions inevitably follow immediately upon such a major inciden. In the event,
Beatson J. gave Total, one of the alleged operators of the site:where the explosion

106

In Messrs X and Carlow County Council [2002] IEIC 10 (July 10, 2002), the Irish Information Com-
mission was concerned with reports prepared by the Council into the causes of a fire that led toa
claim under Ireland’s Malicious Injuries Act 1981. Based upon the wording and contents of the
County Engineer’s report made the day after the fire, the Commissioner was satisfied that its
dominant purpose was by way of preparation for anticipated litigation. But a Fire Officer’s repoit
made four days later failed the dominant purpose test since, although it referred to the need to retain
expetts, the focus of the report was to explain why the Fire Brigade had been unable to contain the
fire when it broke out,

Evidential difficulties will need to be considered. As will be considered below, the extent to which
the litigant is able to say on oath, or now in a witness statement under the Civil Procedure Rules,
that the dominant purpose test is satisfied, may be an important—but by no means determinative—
factor in the claim’s success.

Of course, as discussed below, the party claiming privilege will also have to show that litigation was
reasonably in contemplation at this point.

[2008] EWHC 1729 (Comm); [2008] 2 C.L.C 258. The decision is considered in detail in Ch.9, in
the context of the court’s consideration of the circumstances of when it is entitled to go behind &
deponent’s affidavit or witness statement when this makes an inadequate assertion of privilege.

[346]
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d. the chance to file further evidence in or.der to bolster its claim to
e’lm an opportunity that was ultimately declined Thjs‘ appears from the
ot decision of HH Judge Chambers QC in the same litigation, where he
ct of the claim to privilege over the AIT materials that it was:

oCeuIre
pri\ﬁ'ileg
snb,sequent
noted in respeé o
« fair to say that the concerns expressed by Beats.on J. in respect of deﬁciellijciws in ttble
L produced by Total must be treated as having a certain cogency. To this rr}ay Ve
eWde:jnthe fact that the documents that have been produced...show that, on any COﬂS]dCl:Cd
addesg,ment of their contents, it would have been unwise to adopt a ]‘Jjaﬁllcularly sanguine
‘a;?zfv of the prospects of success enjoyed by the claim for privilege.”™

Before the judge, Total pursued a claim to privilege .conﬁned to c-o;lmnumf?é
.0 arising from the instruction of experts whq werelsald to have been .mstruc e
e urposes of assisting Total’s lawyers to investigate the cause of the explo-
b ﬂ;‘erptheppurposes of the litigation, A somewhat sceptical judge was unpersuaded
;l; r']I‘c:{t)al’s solicitor’s staternents in support of the claim to privilege that he read:

% a5 being a carefully nuanced account of relations between [Total’s sglicitbors, the
c;perls] and Total which [were] calculated to convey t? t_he reader that rglatlgﬁls etwe;:r;
Total and [th= experts] were kept to the absolut(j, minimum ne'eded_ for [Lfe efpcr i,
independentiy 1O perform its role pursuant to contl_npmg 1n§tfucF_101ls’,1:;jsued or the sole
purpos: or providing legal advice in respect of anticipated litigation.”!!?

TJararunately, that account was undone by documents already djsc_lo_sedl by1Tolia];.
«n were compounded by the solicitor"s attempts to addr}ass [!16 position in tgrt e:f
eutements, which only served to reinforce a dlspa}nty with his 01'1gmal_ version t}?
events. The judge was ultimately driven by the evidence to the conplumqn that_ e
experts’ expertise was intended to form a valuablg part of the accident investiga-
tion effort as well as having the poter]tlal}1 tol‘;)Ie u:;e(% ﬁ llét;ﬁzcl}trllon. Thus, the dominant

i ir appointment was not the threat of liti : _
mqlt’ll:’: I]:Z;é?:l C(])Jii't of Australia’s decision in Southern Cross A.i_rlines lHoldz@gs
Lid v Arthur Andersen & Co''3 similarly demopstrates the pract_lcal difficulties
involved here, albeit the decision was made at a time When Australia emplloyedgtéle
sole purpose test (before its replacel_'n_ent_by the dominant purpose test fn 1999).
Here, a bank investigated irregularities in the treatment of a customer account
through one of its employed solicitors. _The question arose whether certain dOC}!:ll—
ments generated in the course of the solicitor’s enquiry, thz_tt did not amount t(I; [ ]ﬂi
giving of legal advice to the bank, were covered by litigation plrLl\.fllege. The : a ]
argued that the enquiry was conducted solely to enable the sohgntor to glve ega
advice about the bank’s exposure to the customer. Dowsett ¥ rejected this since it
was obvious that a major irregularity of the sort with which the enquiry was
concerned was a matter which would have serious consequences for various aspects
of the bank’s activities. So, it was necessary to consider the question of the

10" [2008] EWHC 1729 (Comm); [2008] 2 C.L.C 258 at [101]. .

W West London Pipeline and Storage Ltd v Total UK Ltd [2008] EWHC 1729 (Comm); [2008] 2 C.L.C.
258 at [3]. ‘ ‘

12 West Lenden Pipeline and Storage Lid v Total UK Ltd [2008] EWHC 1729 (Comm); [2008] 2 C.L.C.
258 at [21]. . - _

113 11999) FC]A 786, For an Irish case that demonstrates similar challenges in the context of investiga-
tions into financial irregularities that precede litigation, see Woori Bam'f v KDB h'e.’am_j Lzd [2005]
IEHC 451 where an internal report for which litigation privilege was claimed was held to have been
created for an equal purpose of a report for management or corporate governance purposes.
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continued employment of a particular employee connected with the ilTegUlarjti
the adequacy or otherwise of internal bank procedures, the commercial €XPOSira
of the bank and also its position vis-a-vis the banking regulators and the AIJst::le
ian Stock Exchange. The judge held that by causing a solicitor to undertaje :
substantial enquiry into the irregularities, the bank was expecting not just Jg, 3
advice but also the ascertainment of various facts which, although necessary
purposes of that advice, would also be useful for the other assorted purposes setp
above. Since the bank was not at that time undertaking any other enquiries intg thlg
irregularities, the judge inclined to the view, on the balance of probabilities, thattﬁ“
bank anticipated that the solicitor would generate a record of the relevant facts su:
rounding the suspect transaction which would be of use for a number of purposes
A claim to privilege, based on the sole purpose test, was accordingly rejected, I m
interesting to speculate whether the same materials could have been withheld had
the court been free to apply the dominant purpose test,!4

Clearly, where there is a dual purpose, a claim to privilege will be close]
scrutinised. The claim in Price Waterhouse v BCCI Holdings (Luxembourg) SA s
discussed in the text below, demonstrates the difficulties that can be encounteréd
as does the Tchenguiz litigation, concerned with liquidators’ reports, also discussegi‘
below. Akenhead J. noted the challenge that dual purposes present the court when
he said in Transport for Greater Manchester v Thales Transport & Securiry Ltg:

“It is clear from...the authorities...that the onus of proof that documents are subject g
litigation privilege is on the party asserting such privilege. It is not enough that there are
two equal reasons why the documents came into being, where one of them is in
contemplation of litigation, because neither reason would then be a ‘dominant’ one such
as to justify a claim of litigation privilege. The exercise of determining whether that onye
has been discharged rests with the judge to be based on all the available information N
the judge must be able to have regard to all such evidence as well as appropriate in/=-
ences to be drawn from the evidence which he or she is presented with. Thew *re no

particular cases which determine precisely how a judge should assess and atalyse that
evidence as cases will vary in an infinite way.”16

It will be difficult to prove that a document which has been created in accord-
ance with standing instructions or procedures set out in dosuments such as an ac-
cident response manual is prepared for the dominant purpesc of use in litigation,
unless these are specifically geared to the creation of documents in (so-called)
disaster scenarios which can be shown to have been predominantly intended for use
in any resultant litigation, or to enable legal advice to be sought. As Lord Edmund-
Davies commented in Waugh:

4 Two further Australian decisions that will be considered in more detail in Ch.4 are of interest hete.
In both Seven Network Ltd v News Ltd [2005] FCA 142 and Sydney Alrports Corp Ltd v Singapore
Airlines Ltd [2005] NSWCA 47, the fact that the documents for which privilege was claimed were
made or commissioned by in-house lawyers whose roles were more ‘commercial’ than ‘legal’ pointed
to the fact that the dominant purpose was not satisfied.

[1992] B.C.L.C. 583.

[2013] EWHC 149 (TCC); [2013] B.L.R. 339; 146 Con. L.R. 218 at [9]. The claim to litigation
privilege was examined in detail by Akenhead J. and ultimately refused. The evidential issues aris-

ing when the claim to privilege is challenged are considered in detail in Ch.9 (and to some extenl
below).
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“[The test of dominance will...be difficult to satisfy when enquiries arc instituted or
reports produced automatically whenever any mishap occurs, whatever its nature, its grav-
ity, or even its triviality.”!"?

Thus, a subordinate’s report to a superior, sent in consequence of a general order
{0 report, or in the ordinary course of his duty, will not normally be privileged,
whether made before or aftgr hllga.tl‘on I:)‘f:gan,“S since the dominant purpose behind
its creation will not be use in the litigation.!"?

Furthermore, a claim to privilege will not be greatly advanced by the use of self-
serving labels on a standard report form: the key issue is always, what was the
dominant purpose for which the document was created?”“_lq Waugh, the a_cc1dent
report was headed: “For the information of the Board’s solicitor: this form is to be
used by every person reporting an occurrence when l1t1ggtion by or agamstlthe
B.R.B. is anticipated...”. However, this heading was not in any way determina-
five of the appeal’s outcome and was effectively ignored, since “words cannot alter
{he character of the report which is made by the employee for the purpose of
informing his employers of the accident, and made at the time”."2! In any event, as
Lord Wilberforce noted, despite the heading, the Board's affidavit made clear the
feport was prepared for a dual purpose, which brought the dominant purpose test
into p! ay.122 .

Dual purppose issues also arise where there exist complaints procedures which are
riggere prior to the commencement of litigation. The question then‘aris'es whether
inforcation gathered by the body that is the subject of the complaint, in order to
“doress 1t, is privileged in any subsequent litigation if the complaint is not resolved

117 [1980] A.C. 521 at 544. As the Court of Appeal expressed it in Director of the Serious Fraud Office

v Eurasian Natural Resources Corpn Ltd (Law Society intervening) [2018] EWCA Civ 2006; [2019]

1 WL.R. 791 at [118]: “The policy of the board in Waugh requiring it to investigate all accidents

was a distinct purpose that prevented the possible litigation being the dominant purpose.”

See Woolley v North London Railway Co 4 CP 602 and Fenner v The London & South Eastern

Railway Co (1872) LR. 7 Q.B. 767.

Per Millett J. in Price Waterhouse v BCCI Holdings (Luxembourg) SA [1992] B.C.L.C. 583 at 597.

An “incident involving customer” form completed whenever a customer suffered an accident in a

food store chain was held not to have been completed for the dominant purpose of litigation in the

Canadian case of Fred v Westfair Foods Lid [2003] YKSC 39. The store had come to expect litiga-

tion in the wake of such accidents, but in this case, on the evidence, litigation was a “far off”” purpose.

In an Irish case, University College Court - National University of Ireland v Electricity Supply Board

[2014] IEHC 135, claims arose out of a 2009 flooding in relation to which reports on the causes of

earlier loodings were relevant. Some of the flood reports were produced as part of a normal practice

whereby the defendant electricity supplier engaged an associate company to prepare a report fol-
lowing a flood incident. Those reports were detailed statements of fact from personnel operating the
defendant’s plants at the time of the floods which contained the primary and basic information from

those directly involved as to their cause. As this information was essential information to enable a

review to be carried out as to the causes of the flood, in accordance with the defendant’s usual

practice, then it was not possible to say that their dominant purpose was for use in apprehended or
threatened litigation.

" In Re Highgrade Traders Ltd [1984] B.C.L.C. 151, discussed below, Oliver L.J. commented (at 175)
that *....the court is concerned to determine the actual intention of the party claiming privilege and,
where it discerns a duality of purpose, to determine what is the dominant purpose...I would not want
it to be thought the mere writing of such a letter by solicitors [i.e. written with a view to preclude
further challenge to the privileged status of certain documents]...sometimes perhaps as a matter of
drill, is in all cases necessarily going to be determinative”.

" Lord Strathclyde in Whitehill v Glasgow Corp 1915 SC 1015 at 1017, quoted by Lord Edmund-
Davies in Waugh [1980] A.C. 521 at 539,

= [1980] A.C. 521 at 531.
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consideration of the relevant evidence. It is not one that will necess
determined in favour of the party claiming the privilege simply because its depongy
asserts that the essential elements of litigation privilege are present.132 In Guinnegy
Peat Properties Ltd v Fitzroy Robinson Partnership,'® a case discussed below, the
Court of Appeal accepted that the dominant purpose of a document must be Vieweq
objectively by reference to the evidence available to the court.!3

In West London Pipeline and Storage Ltd and another v Total UK Lid, B
J. said:

atily hg

Catson

“The burden of establishing that a communication is privileged lies on the party claim.
ing privilege. This is implicit in Lord Edmund Davies’s words in Waugh’s case...and i
also implicit in the other speeches in Waugh's case: see also Re Highgrade Traders Lid
[1984] BCLC 151, at 175d; National Westminster Bank plc v Rabobank Nederland [20

EWHC 2332 (Comm) at [53]; LFEPA v Halcrow Gilbert & Co Lid [2004] EWHC 2340
(QB) at [48]; ...affidavits claiming privilege whether sworn by the legal advisers o the
party claiming privilege as is often the case, or, as in this case, by a Director of the pi

should be specific enough to show something of the deponent’s analysis of the dogy.
ments or, in the case of a claim to litigation privilege, the purpose for which they werg
created. [t is desirable that they should refer to such contemporary material as it is POs-
sible to do so without making disclosure of the very matters that the claim for privilege
is designed to protect. On the need for specificity in such affidavits, see for exam; le,
Andrew Smith J. in Sumitome Corp v Credit Lyonnais Rouse Ltd [2001] 151 NLJ 272 g
[39], referred to without criticism by the Court of Appeal [2002] 1 WLR 479 at [28] .18

And in Tehenguiz v Director of the Serious Fraud Office (Non-Party Disclosure)

Court, Tomlinson L.J. said:

“The burden of proof is on the party claiming privilege to establish that the dominant
purpose test is satisfied: Wesi London Pipeline and Storage v Total UK [2008] 2 CL 259
paragraph 50, (Beatson J). A mere claim in evidence before the court that the docum m
was for a particular purpose will not be decisive: Neilson v Laugharne [1981] QF 73y,
645 (Lord Denning), 750 (Oliver LI). The court will look at ‘purpose’ from an abective
standpoint, looking at all relevant evidence including evidence of subjective vurpose:
Thanki [The Law of Privilege (2nd edn)] paragraph 3.75 and the cases cit=c a1 footnotes
187 and 188. The evidence in support must be specific enough to show sumething of the:
deponent’s analysis of the purpose for which the documents were created, and should refer
to such contemporary material as is possible without disclosing rte }rivileged material;
West London Pipeline and Storage v Total UK at paragraph 53' Beaison .71

A similar approach is found in Australian case law. Thus, in Grant v Downs il

was said more generally in relation to claiming privilege:

13
133

13
13

the approach of the Court of Appeal in scrutinising the evidence is one that still needs to be treated
with respect.

[2003] EWCA Civ 474; [2003] Q.B. 1556 at 1583, [35]. These issues are considered in detail in Ch.9,
[1987] 1 W.L.R. 1027. See the doubts expressed about the correctness of this decision in Re Bar-
ings Plc [1998] 1 AILE.R. 673.

[1987] 1 W.L.R. 1027 at 1037.

[2008] EWHC 1729 (Comm); [2008] 2 C.L.C. 258 at [50]-[53]. The Court of Appeal noted in Direc-
tor of the Serious Fraud Office v Eurasian Natural Resources Corpn Lid (Law Society intervening)
[2018] EWCA Civ 2006; [2019] 1 W.L.R. 791 at [104]: “Thus in Re Highgrade Traders [1984]
BCLC 151 ... it was made clear that the exercise of determining dominant purpose in each case is
a determination of fact, and that the court must take a realistic, indeed commercial, view of the facts.”

e}

o B

16 [2014] EWCA Civ 136; [2014] 4 All E.R. 627; (also known as Rawlinson and Hunter Trustees SA

v Akers) at [13]. In Ireland, see the discussion in Colston v Dunnes Stores [2019] TECA 59.

[352]
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u[t is for the party claiming privilege to show that the documents for yvhich the claim is
made are pri vileged. He may succeed m‘achlevm_g this objective by pointing to the nature

{ the documents Or by evidence describing the circumstances in which .they were brqught
% 10 existence. But it should not be thought that the privilege is necessarily or conch_xswely
m blished by resort to any verbal formula or ritual. The court has power to examine the
gf;élumenrs for itself, a power which has perhaps been exercised too sparingly in the past,

ingi ssibly fr i i i laim of privilege.

ne possibly from a misplaced reluctance to go behind the formal ¢ _
if ?]E;g&}dgn%t be forgotten that in many instances the character of the docqments Fhe subject
of the claim will illuminate the purpose for which they were brought into existence.'?,

138"

And Young J. helpfully summarised the position, in a way that is reflective of the
approach of the English courts, as follows in AWB Limited v Honourable Terence

Rhoderic Hudson Cole:

win Commissioner of Taxation (Cth) v Prait Hloldzl'ngs Pty L_m’,'39 Kenny J. ohse]:ved. ..that
the dominant purpose must be determined oh] ect vely, having regard to the ev1d‘ence. thf{
nature of the document and the parties” submissions. Kenny J. adde('l that the evidence of
the intention of the document’s maker, or of the person who authorised or procured i, is
not necessarily conclusive of that purpose...it may be necessary to examine the CVIFlEIlCB
concerning the purpose of other persons involved in the hierarchy of dec] sion-making or
consultatiei. that lead to the creation of the document and its subsequent
commurication.” 40

Post-\Vongh decisions As predicted in earlier VEI‘S%DHS of this Worl_q, English
2outis have not been flooded with disputes concerning the appllcat}on of %he
Joninant purpose test. Nonetheless, there has been a small stream of instructive
decisions. Included in these, discussed variously thmughout this chaptel_', are cases
where clients and their advisers fall foul of the evidentiary approaches just set out
and see their claims to privilege rejected. o _

One early, post-Waugh decision which authoritatively exmmr_uzd how the
dominant purpose test operates is Re Highgrade Traders Lid,'" a decision tha-t arose
in the context of an insurer’s investigation report. Here, the stock and premises of
acompany were destroyed by fire in June 1980, shortly after a sujbstantlal increase
in insurance cover had been taken out. The insurers suspected foul play and had
several reports prepared by external investigators into the cause pf the fire. Frc_)m
the time they received their first report, it was clear that any claim on thel: pf)hcy
might be disputed, so solicitors were instructed. This first report was a preliminary
one prepared by the insurers’ loss adjusters as a consequence of which their
suspicions were aroused as to the cause of the fire and the probability that any claim

17 [1976] HCA 63; (1976) 135 CLR 674 at 689, per Stephen, Mason and Murphy IT. I.anrurr Hold-
ings Pty Ltd v Commissioner of Taxation [2004] FCAFC 122; (2004) 136 FC.R. 357 Finn I. at 366
said that the authorities accept that an appropriate starting point when applying the domm?.nt purpose
est is to ask what was the intended use or uses of the document which accounted for it being brought
into existence. ’

1 As will be discussed in Ch.9, Australian courts are far more ready than English <_:ourts to inspect
documents in respect of disputed claims to privilege. Inspection still only happens in extreme cases
in England.

1%(2005) 225 A L.R. 266 at 278.

1% [2006] FCA 571 ac [110]. 7 _ _

' [1984] B.CL.C. 151. The decision was criticised in Re Barings [1998] 1 All E.R. 673 discussed in
Section 3 above. Two post-Waugh Court of Appeal decisions which touch on the availability of litiga-
lion privilege in relation to police enquiry reports are Neilsen v Laugharne [1981] 1 Q.B. 736 and
Peach v Commissioner of Police of the Metropolis [1986] 2 W.L.R. 1080.
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under the policy would be disputed. Three further reports were C()mmjssioned! from
the loss adjusters and two other investigators, before liability was repudiated undey
the policy in April 1981. :

Shortly afterwards, the company entered into a members’ voluntary liquida[igm
The only hope the creditors had of making any realistic recoveries was if the insur.
ance claim was met. The liquidator attempted to negotiate a resolution with the
insurers in the course of which he requested copies of the three later reports, go ﬂm
he could understand the basis upon which liability was repudiated. These were With.
held on the grounds of privilege, whereupon he applied for an examination under
5.268 Companies Act 1948 (now s.236 Insolvency Act 1986) of a responsible of-
ficer of the insurers, coupled with an order for production of the reports.

At first instance, Mervyn Davies J. held that the reports served a dual purpose
because the insurers wanted not only to obtain the advice of their solicitors, byt alsg
to ascertain the cause of the fire. The Court of Appeal disagreed, finding thege two
issues:

“*...quite inseparable. The insurers were not seeking the cause of the fire as a mater pf
academic interest in spontancous combustion. Their purpose in instigating the enquiries
can only be determined by asking why they needed to find out the cause of the fire, And
the only reason that can be ascribed to them is that of ascertaining whether, as they
suspected, it had been fraudulently started by the insured. Tt was entirely clear that, if (he
claim was persisted in and if it was resisted, litigation would inevitably follow. . It s
entirely unrealistic to attribute to the insurers an intention to make up their minds,
independently of the advice which they received from their solicitors, that the claim shaylg
or should not be resisted. Whether they paid or not depended on the legal advice which
they received, and the reports were prepared in order to enable that advice (o be given,
The advice given was necessarily to determine their decision and...whether the anticipated

litigation would or would not take place.”42 )

Accordingly, the reports were held to be privileged and the liquidator faiied v
gain access to them,

It is worth focusing on why the railways board report in Waugh was hela not to
be privileged, whereas the insurers’ investigations reports were held 19 fall within
the scope of litigation privilege in Re Highgrade. As well as beiiis'a demonstra-
tion of the fact specific nature of these sorts of matters, the distinction between the
two outcomes reflects the facts that in Re Highgrade, the report was directed, nol
towards finding the cause of the fire with a view to pieventing a recurrence,
something in which the insurers would have had no dnzct interest, but towards
establishing legal responsibility for its cause; and thus informing the insurers’ deci-

142 Per Oliver L.J., [1984] B.C.L.C. 151 at 173. Strictly, then, this was not a “dual purpose” case. The
decision can be contrasted to some extent with that of the High Court of Australia in National
Employers Mutual General Insurance Associarion Ltd v Waind (1979) 141 C.L.R. 648 where it was
held that five reports from a firm of loss assessors and six medical reports obtained by an insuer
did not attract privilege because they were brought into existence for the dual purpose of enabling
the insurer to decide what it would do, as well as for use in litigation by legal advisers against il8
insured if the occasion arose. The decision was, of course, made before Australia adopted the:
dominant purpose test in 1999. Similar issues have been addressed by Canadian courts, which haye
been keen to identify whether information is gathered by an insurer’s agent or loss adjusters both |
for the purpose of investigation and assessment, as well as for the purpose of defending a possible
claim, in which case convincing evidence is required as to whether the dominant purpose is Litigation*
see, for example, Ontario Inc v Zurich Insurance Co (2003) CanLlIL 5014 (ON SC). In ﬂusm
Karakatsanis J. said that litigation privilege is not dependent upon advising the insured of 2 denial
of coverage.
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ion whether or not to litigate the liquidator’s claim; in Waugh, the documents
would have had to be produced for the Board’s internal purposes in connection with
railway safety, where preventing the type of accident that killed Mr Waugh was at
jeast an—if not the most—important purpose behind the Railway Board’s
investigatiou.m In Director of the Serious Fraud Office v Eurasian Natural
Resources Corpn Lid (Law Society intervening), the Court of Appeal noted a

submission:

« _that there was a tension between the decision in Highgrade and the House of Lords’
decision in Waugh, and that the latter should be followed here. We do not accept that the
decisions are irreconcilable: they follow an identical principle, reaching different conclu-
sions for fact specific reasons. The House of Lords specifically concluded that the fatal
accident report over which privilege was asserted had been prepared for two purposes of
gqual importance only one of which concerned litigation whereas in Highgrade, as Oliver
L.J. explained at pages 174-175 of his judgment:- “The instant case is not, in my judg-
ment, on all fours ... with [ Waugh ]. In ... [ Waugh ] the documents in question would,
in any event, have had to be produced for the Board’s internal purposes in connection with
railway safety. Those seem to me to be quite different circumstances from those of the
instant case where there was no purpose for bringing the documents into being other than
that of obtaitun.g the professional legal advice which would lead to a decision whether or
not to litigate ».. .14

A mor=recent decision which also demonstrates the fact specific nature of a
det2om nation as to whether an investigation report is made for the dominant
puvpose of litigation, as well as the need for precision and focus in the claiming
Jarty’s evidence, is Starbev GP Lid v Interbrew Central European Holding BV.145
Here, the claim concerned the defendants’ entitlement to additional consideration
when a business it sold was on-sold by the claimant purchaser. The consideration
provisions, which included a defined term called the “Investment Amount” (the
amount of which was central to the defendants’ additional consideration entitle-
ment), were complex and when the defendants became aware of the on-sale they
investigated whether that sale had been structured so as to avoid the defendant’s
entitlement to more money. To this end, and against a background of prior disputes
between the parties, the defendants’ evidence was that they sought advice from their
investment bankers, Barclays Capital, as to what steps were available to them to
challenge the structuring of the on-sale, with a view to discussing this [urther with
their legal advisors.

Hamblen J. rejected the submission that this was sufficient to show that litiga-
lion between the parties was reasonably anticipated and that the dominant purpose
of instructing Barclays was in connection with that anticipated litigation. Subject-
ing the defendants’ witness’s evidence to “anxious scrutiny””,'6 he held:

“I cansider the effect of his evidence to be that [the witness] had a suspicion concerning
the sale of the Business by Starbev and instructed Barclays to investigate in order to sce
if there was substance to his suspicion. Barclays’ role was investigatory. Unless and until
they confirmed that there was substance to [the witness’s] suspicion there was no real
Teason to anticipate litigation. This is borne out by his statement that ‘it occurred to me
that [Interbrew] would end up in another dispute with Starbev.’ This suggests no more than

= See Oliver L.J, in Re Highgrade [1984] B.C.L.C. 151 at 174.
m [2018] EWCA Civ 2006; [2019] | W.L.R. 791 at [106].
e [2013] EWHC 4038 (Comm).
Per Eder I. in Tehenguiz v Director of the SFO [2013] EWHC 2297 (QB) at [52].
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were given of the “legal options and strategies being considered”. Having theq ra
the document, he noted that there was no reference in it to “legal options and gy
gies”, and that the court was left to speculate what was meant by this. He cong]yg

son to an unsuccessful claim for advice privilege over reports prepared by an
vesﬂgatj{)rl committee established by BCCI, of which some of the plaintiffs’
N iners were members. In the alternative, it was argued that the reports were
otected by litigation privilege because they were prepared in order to obtain legal
ice in connection with possible litigation for the recovery of outstanding loans.
“this much was conceded, but Millett J. refused to accept that this was the dominant
 oose behind their preparation. Rather, this was to establish the facts necessary
enable BCCI’s financial position to be determined, something that was not “of
oly academic interest”, since only then could a decmlon .be taken to institute
overy proceedings. Here, the two purposes were “quite independent of each
or? 157

: Ianchenguiz v Director of the Serious Fraud Office (Non-Party Disclosure),'s®
jual purposes issues also featured at some length. Here, the claimant brothers,
er with companies and trusts through which their business was conducted,
‘sought damages from the Director of the SFO arising from their arrests and the
ﬁgeeution of search warrants at their residences and business premises. The search
\warrants were illegally obtained.'® The claimants asserted that, in seeking them,
%5}70 relied upon various draft reports prepared by a firm of UK accountants who

“In the result it is difficult for the court to conclude on an objective basis that [the
to be redacted] are the subject of litigation privilege. On an objective basis the mym
of all the options appears to have been to consider how costs could be reduceqd. e
not a purpose which would attract litigation privilege. If that was one purpose and.
analysis of legal options and strategies’ was another that would also not be enough to
[those pages] subject to litigation privilege unless the latter analysis was the dopm "
purpose...There is no evidence from [the solicitor] that that was the dominant !
It may be that the reason why there is no such evidence is that [the solicitor’s] e
is that the only purpose of [those pages] was to analyse legal options and strategies.
if so, such evidence would sit unhappily with the language of the document itself yj,
suggests that the aim of the document was to consider options to mitigate costs, ™51

In reaching this conclusion, Teare J. also gave the claim to litigation privile
“anxious scrutiny”. Further, he kept in mind that a witness statement ¢laj
privilege is normally conclusive, and that the solicitor giving evidence was a m
experienced solicitor. But the conclusion which he reached, bearing in mind (a)
objective indications that the pages to be redacted, like the rest of the docume
were concerned with reducing costs, (b) the shortness of the explanation for claj
ing privilege, and (c) the absence of any assertion as to what the dominant purpg
was “that something must have gone wrong with the claim to litigation pri
in this case” 152

shown the ¢eports to the SFO but had not provided them with copies. The claim-
ants soughttheir disclosure from representatives of the accountants pursuant to CPR
131,17, woici entitles a litigant to seek disclosure from a person who is not a party
o th proceedings. The application was made against two such representatives who
had L=en appointed as Joint Liquidators of the Oscatello group of companies (the
~ “JLs”). The JLs acknowledged that they had commissioned the reports the subject
" f the application but they claimed that they were subject to litigation privilege.
‘Eder J. rejected the claims to privilege and ordered their disclosure in a judgment
that the Court of Appeal substantially upheld.

" The main point of interest in these decisions is the way in which both Eder J. and
the Court of Appeal focused on the need for the party claiming privilege to do so
\jna way that clearly demonstrated that the relevant communications were made for
the dominant purpose of identified litigation. The draft reports that the claimants
‘sought were said by the JLs to have been made in connection with complex litiga-
tion against Oscatello entities, that began shortly after their appointment, and
'~ included proceedings in Guernsey. The main function of the Oscatello Companies
‘had been to hold positions by way of direct equity/debt investments and to
participate in large-scale derivatives and futures trading. Investment decisions
“underlying Oscatello’s activities were made in conjunction with or at the direction
of an entity called R20 Limited (R20) of which one of the claimants was a director.
8o, inrelation to one report, the JLs” evidence was criticised by Eder J. because
 their witness did not in terms say explicitly that it was produced for the dominant
purpose of obtaining information or advice in connection with pending or
contemplated litigation, or of conducting or aiding in the conduct of such litigation.
Rather, the witness referred to the report having been “commissioned” in order to
“assist” the JLs in formulating their response to the Guernsey Proceedings; that the

Liquidations Investigations undertaken by liquidators often give rise to chal-
lenges in terms of whether their enquiries into background matters relating to the 0
company’s demise, and which are a necessary prelude to litigation, are protented
by litigation privilege. On the one hand is the Hong Kong Court of Final Ar,P:{"
decision of Akai Holdings Limited (in compulsory liquidation) v Ernst & Youny
Hong Kong firm),'53 where the Court upheld claims to privilege over the tronucripts
and notes of a series of private examinations and interviews conducted p'lrsuangﬁ
or under threat of s.221 Companies Ordinance (Cap 32) (the Hong IXnng equivalent
10 8.236 Insolvency Act 1986). Lord Hoffmann N.P.J. said that the case turned upon
the answers to two simple questions: whether the liquidators conducted t
examinations for the sole or dominant purpose of obtaining advice from their solici-
tors as to bringing or conducting legal proceedings; and wiether such proceedings
were reasonably anticipated at the time? These questions were “an application (o
the facts of this case of the general principles of legal professional privilege stated
by the House of Lords in Waugh v British Railways Board...”.'%

On the other hand, there are the decisions in Price Waterhouse v BCCI F
ings (Luxembourg) SA'SS and Tchenguiz v Director of the Serious Fraud Office
(Non-Party Disclosure),'"S in both of which the dominant purpose test was nol
satisfied. The Price Waterhouse decision was considered in Ch.2, Section 5 inrela-

|

151 [2018) EWHC 1763 (Comm) at [18]. "
122 [2018] EWHC 1763 (Comm) at [31]. Identical conclusions were reached with the other January 2012 - and, in the Court of Appeal, [2014] EWCA Civ 136,
documents, " 1 [1992] B.C.L.C. 583 at 590.
153 [2009] HKCFA 14. S Tehenguiz v Direcior of the Serious Fraud Office (Non-Party Disclosure) [2013] BWHC 2297 (QB)
154 [2009] HKCFA 14 at [117]. The case is discussed further in Section 10 below. " - and, in the Court of Appeal, [2014] EWCA Civ 136.

155 [1992] B.C.L.C. 583.
156 Tehenguiz, v Director of the Serious Fraud Office (Non-Party Disclosure) [2013] EWHC 229

[358]

% See R, (on the application of Rawlinson & Hunter Trustees) v Central Criminal Court [2012] EWHC
2254 (Admin); [2013] 1 W.L.R. 1634.
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remains fraught with danger, as it is for the courts objectively to determine Whett,
there has been a wider waiver. Two examples suffice to illustrate the point, .
7-077 In Oxford Gene Technology v Affymetrix Inc,'*s the claimants, OGT, g
of intention to seek amendment of a patent pursuant to 5.75 Patents Act 1977 ang
in due course served their statement of reasons. Affymetrix wer

the claimant’s obligation of utmost good faith to put all relevant matters bﬂfDre'th
court.”!% In compliance, its list disclosed privileged documents but asserted (hay
limited inspection only would be permitted in order to meet its obligation of iy

respondence between the parties” solicitors, it permitted disclosure only tg
Affymetrix’s English solicitors. However, having inspected the documents, fhe
solicitors for Affymetrix concluded that they needed help and advice from their
clients and so sought permission inter alia to share the privileged materialg with
representatives of their clients, including personnel based in the United States, QGT
opposed this, fearing that such disclosure would destroy their ability to asser
privilege in any US proceedings.

7-078 Pumfrey J. held that the form of the list of documents and inspection by
Affymetrix’s UK-based solicitors meant that privilege had been lost because the
documents had been handed over to OGT’s opposing party, albeit on a limited basis,
Notwithstanding that he had decided that the privilege had gone, he held that he had
a discretion to limit use of the documents to the purposes for which they were
disclosed, namely the amendment proceedings. The Court of Appeal, in dismigs-
ing Affymetrix’s appeal, held that privilege in OGT’s documents had not been lost:
both the terms of OGT’s list and the correspondence pursuant to which disclosure
was given made it clear that there was to be no disclosure by OGT to Affymetrix':
personnel, whose counsel accepted that Affymetrix’s solicitors remained undcr g
duty of confidence not to disclose the documents to their clients or to others, Ap-
proaching the matter on the basis that whether or not any act amounted (3 aiver
of privilege was a decision for the court, Aldous L.J. held that the documents
remained confidential, a prerequisite to a claim for privilege, as the dccuments had
not been disclosed to their adversary in the litigation and that it ‘would otherwise
be unjust to regard the events surrounding the limited disclosuie az giving rise o a
general waiver.¥” This was, no doubt, a practical and fair ¢onciasion, albeit it ap-
pears instinctively odd to say that disclosure to an opposerit’s solicitors does not
amount to disclosure to an adversary but such, it seems, was the nature of the agree-
ment reached between the parties when limited disclosure was given.

7-079 The Oxford Gene decision was unsuccessfully prayed in aid in Dupont Nutri-
tion Biosciences ApS v Novozymes A/S.1* This concerned an application to use a
document (“the Luna memo”) that the defendant, Novozymes, claimed was
privileged and had been disclosed by mistake. Here, disclosure was given in the

45 [2001] R.P.C. 18.

146 This order reflected a widely understood practice at the time that patentees had to disclose privileged
materials, a practice which the Court of Appeal held was based upon a misunderstanding (see the
next footnote).

[2001] R.P.C. 18 at 320, [32]. As discussed at para.7-385 below, the court also made it clear that there
is no obligation on a patentee in amendment proceedings to disclose privileged materials (at 317 and
326).

148 [2013] EWHC 155 (Pat).

2
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al circumstances that the defendants could not be sure wh_ether there existed
k- to privilege over certain documents because (a) the solicitor responsible for
“lmmting the document review exercise pursuant to which the disclosure was
mﬁducone B, needed the assistance of a Novozymes representative, one G, who
ulg'deﬁnitively determine questions of privilege; but (b) G was unavailable dur-

« o the review process because she was on holiday and L}ncontactable by_ teleE)hone.
mga result, a list of documents was prepared and scr\_fed in accordance wqh B’s own
- iew. B however asserted in a contemporaneous witness stalemc_ntl that it was pos-
1?;11‘3 that some documents which had not been recogplsed as privileged might bg
identified once G returned from l_mr vacation. On this basis, the Luna memo w_as
p closed in the non-privileged section of the list then served. It was not until nearly
girsge weeks later that Novozymes’ so_lici_tors clalrnec;i to recognise that the L_una
memo was privileged after all. By this time the claimants had made use of the

mel-tlrclﬁéiing that there was no basis in fact on which the claimants’ solicitors should ~ 7-080
have appreciated that the Luna memo was privileged, Floyd J. rqeﬁcted the deferll]dw
ants’ argument that the circumstances of its disclosure (pamely B’s .Statem&?m that
it was possible that some documents would be later identified as privileged, and the
pther circumstatices concerning G’s absence on holiday) meant that privilege had
not in fact been waived in the Luna memo. As to this, the detendants_ argued that
the case was.analogous to Oxford Gene, in that in order to comply with the oner-
ous obligacions for disclosure, the documents had been supplied Lo the claimants
for the lirnited purpose of allowing them to see the doquments until G had'had the
Jiance to complete her own review. The claimants pomled out that, on this basis,
i ~ould be open to a solicitor to accompany any list of documentslwnh a state-
ment like the one B made, so that no list of documents need ever waive privilege.
Floyd J. rejected the defendants’ argument and held that the document was being
disclosed for the general purposes of the action. While it was true that the claim-
ants were aware of the possibility that, in relation to any one of the (mqre than 100)
documents disclosed in the non-privileged part of the list, a mistake might have oc-
curred, that did not justify the suggestion that the Luna memo was being disclosed
for a limited purpose. And since there was no basis in fact which would havg puta
reasonable solicitor on notice that the Luna memo had been disclosed by nustakf:,
it followed that privilege in the Luna memo was waived, aqd that there was no basis
for placing the receiving party under any restriction as to its use.!*

Disclosure to the criminal justice authorities and to regulators

It is now appropriate to examine in detail the considerable body (_)f case law  7-081
which supports and expands upon many of the various situations outlined above.

¥ As for the defendants” submission that a party could serve a list of documents but assert a lack of
intention to waive privilege, it will be recalled (see above) that in Causmn_v _Ma:fu-z E’ge_.':rrm
(Johnsons) Litd, Lord Denning MR said a solicitor’s authority over the conduct of his ghents litiga-
tion meant that he could waive his clients’ privilege “[u]nless his client has expressly w1thd_rawn that
authority or any part of it, the other party is entitled to assume that he is actipg w'ithin his a}u_ﬂ-mr-
ity” [1974] 1 W.L.R. 162 at 167. However, this does not allow solicitors lq disclaim any ability to
waive a clients’ privilege. Of the Serious Fraud Office’s attempt to do this in the context of_ a huge
disclosure exercise where mistaken disclosure of privileged materials occurred, Moore-Bick lT'J i
said: “...Tdo not think that general assertions in correspondence that the SFO Fiid not intend to waive
privilege are sufficient to make it obvious that any document arguably privileged must ﬁave been
disclosed by mistake”: Tchenguiz v Director of the Serious Fraud Office (No.2) [2014] EWCA Civ
1129; [2015] 1 W.L.R, 797 at [15].
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The usual starting point is the decision in British Coal Corporation v Dennig
Ltd (No.2)'™; which was concerned with the consequences of making a disclogy,.
of privileged information to the criminal justice authorities. Issues of disclosurg
the criminal justice authorities (as well as other regulatory authorities) wil] Usy.
ally arise in two circumstances: (i) where a third party makes such disclosura in
order to assist the authorities, as in British Coal itself and (ii) where a suspg
decides to make such disclosure in an attempt to persuade those authorities not o
prosecute him. In the first case, the privilege holder will be keen to ensure that g
privilege is used only for the purposes of the authority’s investigation, such that
there is no wider loss of privilege as against third parties with whom the privilege
holder might be in dispute. In the second, the privilege holder will often wish to
make a limited disclosure in order to persuade an authority or regulator that the mjs.
conduct they are suspected of is unfounded: and likewise they will wish to ensure
both that no third party becomes entitled to use their privileged materials againg
them and ideally, but more difficult, that the authority is limited in what it cap do
with the disclosed privileged materials. The starting point is the first scenarjg
considered in the British Coal decision.

Here, the plaintiff had investigated overcharging by one of its suppliers with g
view to taking legal proceedings against it. Copies of privileged reports and othey
material which resulted from its investigation were made available to the police,
who were also investigating the defendants’ conduct. A prosecution followed, in the
course of which some of the privileged material made available to them by British
Coal was disclosed by the police to the defendants under the Attorney General’s
Guidelines on Disclosure of Information.'s' Some of the remaining material sup-
plied by British Coal to the police was disclosed to the defendants during the course
of the criminal trial pursuant to orders made by the trial judge.

When the criminal proceedings concluded, British Coal instituted civil proceed-
ings against the defendants and applied for the return of all its privileged materiale
held by them. The defendants argued that any privilege in the documents had becn
lost since the documents came into their hands quite properly and in circums:a: ces
in which the plaintiff either approved or acquiesced in their disclosure to the defend-
ants, since there had been no express reservation by the plaintiffs of thair privilege,
In the Court of Appeal, Neill L.J. said:

“[I]t is clear that the plaintiff made the documents available for a lifviied purpose only,
namely to assist in the conduct first of a criminal investigation at:d then of a criminal tral,
This action of the plaintiff, looked at objectively as it must b2, cannot be construed as a
waiver of any rights available to them in the present civil action for the purpose of which
the privilege exists... The action of the plaintiff in making documents available for the
purpose of the criminal trial did not constitute a waiver of the privilege to which it was
entitled in the present civil proceedings.”152

The decision is a pragmatic one, designed to encourage those with relevant
knowledge to assist the criminal justice authorities in circumstances where those
authorities could not use their compulsory powers of disclosure (for example, under
5.2 Criminal Justice Act 1987) to obtain such information, since those powers do
not cover the disclosure of privileged information. Indeed, Neill L.J. expressly

150 [1988] 1 W.L.R. 1113,

151 The Attorney General’s Guidelines are now based inter alia upon prosecution disclosure obliga-
tions contained in the Criminal Procedure and Tnvestigations Act 1996 see briefly Ch.3, Section 12.
132 [1988] 1 W.L.R. 1113 at 1121-1122.
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ferred to the plaintiff’s disclosure to the police as bj:igg “in accqrdancel (;Nl.t;llﬁ
. {0 assist in the conduct of criminal proceedings”.!** Further, it would, .
oy have been contrary to public policy if a person who assisted the police in this

vie;‘ﬂwgre subsequently to find his privilege was lost for the purposes of civil
wa ;

s. ,
P“}ff;ﬂ},ngcoaz demonstrates then that under English law voluntary disclosure of

ivileged materials to the criminal jus_ticg authorities,‘ even where those maltjer?hm
e disclosed to a defendant to criminal proceedings, who happens to be the
£ t‘hfme holder’s own adversary in pending civil proceedings, will not result in a

lWIJeigwaivcr of privilege. But the decision is as important for the fact that it forms

Enet:asis for the English courts’ general acceptance in situations aside from
@e ](fsure to such authorities that disclosure of privileged material§ can occur for
d]sf:iﬁc and limited purposes without there being a wider loss of Prlvﬂege .beyond
= to whom the disclosure is made, including even where the disclosure 1s made
R gversary. That said, the decision in British Coal is not, it is suggested, without
b ?meplual difficulties.!® The absence on the facts of British Coal of an express
e covation of the plaintiff’s privilege at the time of disclosure,'s coupled_wuh an
rcse-ress or deliberate disclosure to the defendants by the prosecution—albeit pursu-
exﬂﬂ what would now be a statutory obligation under the Criminal Procedurc:: apd
?Svestigatiom et 1996 (CPIA)—makes it difficult to see how the conﬁden??ht};
in the discloseddocuments had not, as against the defendants, been lost—or at leas
<ot aside—especially as the circumstances were such tl}at once the fiocumerlljts were
made available by the plaintiffs to the police the defendants ultimately : ec.ilm‘e
earitled to access to the information concerlne.d and then to use th(:‘m int ]}Bl]r
defence. 156 Of course, there are now other restrictions on t'hc collqteral use o w ich
a criminal defendant can put materials disclosed to him as either prosecution

13 [1988] 1 WL.R. 1113 at 1121-1122. See also R. v Skingley and Burrert, unreported £j7 D‘ectemltasé
1999, Case No.990367722/9904709/9903679, where the C_nurt Qf Appgal LhOL_lght Ll}at_l f:pl;ilvn'lgt b
defendants of potentially valuable material relevant to their de.fen.ces, including privilege mf;i Z -
als, undermined their convictions, albeit in the event such prejudice was held to be more app

154 g\lﬁ llf?i not without its doubters. In R. v Ahmed [2007] EWCA Crim 28'{0, Muo_re—Blc.k LJ Eszud

at [25] that the scope of the British Coal principle “may require fprﬂler el_uc_ldatlfll 2181112116 ((::c-ilu(r)*s 176

See also J. Brabyn, “Limited Purpose Waivers of L@gm meess?c‘m‘al anﬂgge ( + g : aaﬁong’:

who critiques a “(mis)use” of the Brirish Coal decision and Cl‘ltl(:‘,lSBS the vexy“l, n oglln o8

(at 184) on which limiled purpose waivers are built. Her analysis asserts that ‘a corvni g ]

historical accident, pragmatism and loose jurisprudence have made limited purpose waivers. .

sibility i e British Isles...” (at 187). o N
E’cl’lisﬂjér]‘:;r){dl:nttl;i\ppeared to accept that had the plaintiff made a reservation of its i ght lfo pn'vﬂe%ti.
when making its documents available to the plo]l]ige Emldl 2Ll;ﬂ”‘enda.nts then no question of waiver
ivi arisen: [1988] 1 W.L.R. at . S

g?r;ﬁ:ﬁ?“llr? l.:?l,dvh?}‘;ivmri [20[03] E]WCA Crim 2346, a defendar_lt authc}ﬂs.ed his solicitor to mak? a

statement to the Customs and Excise authorities and to make his ﬁlfe available to them_. The mal lf—

rial was relevant unused material that Customs was under a duty to disclose to his co—defendz_liil:dw 0

ran a “cut throat” defence, and called the defendant’s solicitor in the face of his attenllpt to wi : ra\»(\/1

his waiver of privilege through counsel at trial. Before the Court 01‘" Appt:al.. the defer_ldant a?j gue
on the basis of British Coal that he could not have intended to permit the solicitor to give evi enc:is

against him at the instance of his co-defendant. Clarke L.J. held (at [67] and [6_8D that, asin Br m.lv h

Coal, the defendant made materials available for the limited purpose of th_e criminal trial. By n(:tla k-

ing his solicitor available also, Customs could have called him to give evxdenc'e anq the d.efer} an;

could have had no complaint, nor could he have withdrawn his waiver. That being so, Ll:?lelw&s élle
reason why the same was not true of the co-defendant, to whgm Custom_s was bound to disc oies -
privileged material, who was then entitled to deploy it in evidence, subject to the ordinary rule;
evidence.

=
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evidence (that is, used material) and unused material, as per s.17 CPIA apq the
House of Lords’ decision in Taylor v Director of the Serious Fraud Office.\s7 _
could therefore now only be used by the defendant in other proceedings wih .
court’s permission given under either .3.5 Criminal Procedure Rules 201§
s.17(4) CPIA. Such an application would require the court to address how the ad-.
ditional factor that any such material is privileged would be dealt with and whethe

for example, fairness considerations, discussion of which was notably absen j»
British Coal, would have any role to play: it is, it is submitted, pertinent tq asli
whether it is fair to deprive the defendant to a civil action of access to the VEry mae
rial he has seen when a defendant to a criminal proceeding involving the Sam;,
subject matter? The answer to that, based on the reasoning deployed in British Cogl
would in all likelihood have been that as the defendant had no entiflement to Seé
the plaintiff’s privileged materials in the civil proceedings, and had only seep the
privileged materials in the criminal proceedings, then from the perspective of the
civil proceedings the defendant was in no worse position by being denied aceegy
to what he had already seen in the criminal proceedings. In other words, the English
courts are likely to continue to follow British Coal in this regard.

But would the same answer be reached if the privileged materials had actual]
been deployed in the criminal proceedings—would they thereby have entered “the
public domain™? It appears that the privileged information disclosed to the defend-
ants in British Coal was not deployed in evidence, so that the Court of Appeal did
not have to address this question. Had the materials been so used, it is submitted
that unless the court had gone into closed session at this point, or an order against
further use had been made under the Contempt of Court Act 1981, then it is dif-
ficult to see how the plaintiff in the civil action could have succeeded in maintain-
ing a claim to privilege in respect of that material in the later civil action. As noted
earlier, once privileged documents are used in open court, even in criminal proceed-
ings, they become susceptible to disclosure under the open justice principles a4
privilege is no answer to disclosure under this route. Furthermore, 5.17(3) C2Ie.
provides expressly in relation to unused material that the accused can use it * 0 the
extent that it has been communicated to the public in open court”,158 159

While the courts encourage co-operation with criminal justice authosites, includ-
ing by way of a third party making its privileged materials availoble to them, the
risks in doing so have to be recognised, despite the outcome in Bidvish Coal, since
the privilege holder has effectively lost control over his‘documents. Absent
considerable care, the consequences for that privilege can hé daniaging, even where
such materials are shared on an apparently agreed and Limited waiver basis. This

17 [1999]2. A.C. 177.

138 Regard should also be had in criminal matters to the various Criminal Practice Directions 2015 and
note in particular PD 5B.14, entitled “Documents read aloud in part or summarised aloud”, This
provides: “Open justice requires only access to the part of the document that has been read aloud.
If a member of the public requests a copy of such a document, the court should consider whether it
is proportionate to order one of the parties to produce a suitably redacted version. If not, access to
the document is unlikely to be granted; however open justice will generally have been satisfied by
the document having been read out in court.”

In_ci_vil pr_oceedi.ngs, there appears to be a tendency by the courts to seek to ensure that any loss of
privilege is limited so far as possible. Thus, as will be seen below, the Court of Appeal in Eurasian
Natural Resources Corporation Lid v Dechert LLP was anxious to ensure that a s.70 Solicitors Act
1974 costs assessment was heard in private in order to protect the clients’ privilege over docu-
ments that the SFO, which was conducting an investigation into ENRC’s affairs, was keen (o se.

See too Knowles 1. in Vincent Tehenguiz v Director of the Serious Fraud Office [2017] EWHC 2644
{(Comm) at [36].

159
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{lustrated by the Hong Kong Court of Appeal decision in Rockefeller & Co

¢ y Secretary for Justice. 160 The facts were that the plaintiff was notified by Hong

Kong's financial regulator, the Securities and Futures Commission (SFC), of its
(=4

oncerns over the conduct of Rockefeller’s Hong Kong subsidiary and that
obsidizu‘y’s managing director (L). Shortly afterwards, L was interviewed by a
e ckefeller manager and its accountants and lawyers. The SFC served a notice on
ﬁgckefel]er, pursuant to s.33(4) Securities and Futures Commission Ordinance (Cap
4 requiring it to produce certain doauments. Although such a notice cogld not
el the production of privileged materials, Rockefeller no_nel,heles‘s de<:1.dgd to

oduce the interview notes, subject to the terms of a letter written by its solicitors
1o the SFC. The intention behind the letter was to try to ensure that the disclosure
of the documents to the SFC amounted only to a limited ll'elaxanon of the
confidentiality and privilege which Rockefeller could otherwise assert over the

documents, thus enabling Rockefeller, so it was thought, to assert that confidential-

ity or privilege as against other parties. o
The flaw in this plan was that, by the terms pf the so_llcltors letter, the SFC was
expressly permitted to use the documents in the discharge of its regulatory
responsibilities, which included assisting in bringing a prosecution in Hong Kong.
The SFC was alsa permiited to disclose the documents to persons specified in 5.59
of the Ordinarce, but otherwise undertook to keep the documents confidential.
The SFC supplied copies of Rockefeller’s documents to Hong Kong’s corrup-
tion and investigation body, the ICAC, which in turn passed them to Hpng Kong's
Secretary for Justice, who passed them as unused material to L's sollc:ltorsfl_l by
acw aJdefendant to criminal proceedings. Rockefeller intervened in the criminal
ne ceedings to assett its privilege over the documents as against the Secretary for
Tustice and as against L. Rockefeller lost at first instance and its appeal was
dismissed by the Hong Kong Court of Appeal, albeit for varying reasons. One judge
thought that the terms of the solicitors’ letter permitted the prosecution’s use of the
documents; another, surprisingly—and with respect, incorrectly—thought it was
conceptually unsound to assert privilege over documents that had _bqen vo]unt;'lrﬁ
ily produced to the SFC'®!; while the third took the view that privilege was 1r-
relevant since the documents were already in the hands of the Secretary for Justice
and L’s solicitors, and because Rockefeller was not being jasked to produce them
for use in evidence. That being so, Godfrey V.P. determinef the application solely
on the basis of the SEC’s obligation of confidence and ruled that the public policy
in favour of all unused material in the possession of the prosecution in a criminal
frial being made available for use by the defence outweighed the public policyl in
favour of preserving the plaintiff’s confidentiality in relation to documents to which
privilege would attach,'62 163

Limited waiver by a criminal suspect? The waiver issues considered above are

16 [2000] 3 HKC 48, While this is an interesting case study in what can go wrong, it has to be noted
that much of the reasoning adopted by the Court is open to challenge, or is even wrong, as explained
in footnotes below.

This issue has now been resolved by the Hong Kong Court of Appeal’s decision in CITIC Pacific
Lid v Secretary for Justice [2012] HKCA 153; [2012] 2 HKLRD 701, discussed below.

[2000] 3 HKC 48 at 59. Godfrey V.P. went on to suggest that it was open (o the trial judge to hear
in camera those parts of the evidence that necessitated reference to the plaintiff’s confidential
information.

The facts of this case thus present a salutary warning about the dangers of sharing privileged informa-
tion, even though the decision needs to be used with care because of unsatisfactory elements in the
reasoning adopted by the Court of Appeal (not least Godfrey V.P.'s “rule of evidence”-based ap-
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ones where third parties disclose privileged materials
ties in order to assist an investigation into the conduct of a third party suspect whg,
own privileged materials are not in issue. However, the issue occasionally arigeg;
practice as to whether the suspect in a criminal Investigation, or a party who b
entered into a Deferred Prosecution Agreement pursuant to Sch.17 to the Crime g,
Courts Act 2013 can and should engage in some sort
as against those very authorities. These are extreme examples of the privilege holdey
making disclosure to his adversary. So far as the English criminal justice agencig
are concerned, this may be a hypothetical consideration since it is unlikely as a my.
ter of practice hitherto that authorities such as the English Serious Fraud Officp
would accept any limits on a proposed waiver of privilege to be made to them by
a suspect. This would be for a number of reasons, including the fact that it migh
hinder their co-operation duties with other international law enforcement agep.
cies, because disclosure of relevant material could not be received on a basis which
would hinder its use in relation to a subsequent prosecution, and because any such
material would have to be disclosed in any case to the suspect’s co-defendant (it
he has one) as unused materials under the CPIA and other disclosure obliga-
tions—as noted above. An example in relation to waiver to the UK Revenue
authorities is the decision in R, v Ungvari,'™ noted at fn.156 above.
Itis difficult to see that British Coal would be relevant to or would aid the suspegy
in such situations. At best, any such disclosure by the suspect on a limited waiver
basis is only likely to benefit him in relation to altempts by other parties, perhapg
his adversaries in civil litigation, to gain access to his privileged materials. Even
then, he is at risk, in the event his privileged materials are used in any criminal
prosecution, to his civil opponents obtaining them in any event under the open
Justice principles. Furthermore, as discussed in Section 7 below, the English courts’
approach to situations where a defendant’s privileged material comes into the pos-
session of the criminal justice authorities as a result of inadvertence, or evep h
unconditional consent (as in R. v Cottrill'ss), is that, as a matter of public poL~y,
the criminal justice agencies are entitled to use such material in their prosseition
of the defendant,

The Administrative Court’s Judgmentin R. (on the application of AL v Serious
Fraud Office ( "XYZ )16 illustrates the very real difficulties that\ave found here,
Here, a company (referred to as XYZ) became aware that it may have won a
number of contracts because its employees had paid bribes, it ihstructed external
lawyers to conduct a review of their behaviour to enable itv.accide whether or not
to self-report these issues to the SFO. Lengthy interviews of four individual
employees were conducted by XYZ’s lawyers. The interviews were not recorded,
but the interviewing lawyers took detailed notes. The notes of interview formed part
of the material used by XYZ to decide that it should self-report. Subsequently, the
SFO concluded a Deferred Prosecution Agreement (DPA) with the company under
which it prepared a draft indictment which was then suspended with the approval

to criminal justice aughgy

of limited waiver of Privilegs

proach to privilege, and Keith J.A’s rejection of the
CITIC decision mentioned in the text below,
[1913]2 Ch. 469 line of authority considere

notion of limited waiver—now resolved by the

and because it is not clear whether the Ashburton v Pape

d below in Section 7 was cited to the court). Furthermore,

even though there is English authority in support of the Court of Appeal’s outcome, such as Goff
1.’s decision in Butler v Board of Trade, [1971] 1 Ch. 680, also discussed in Section 7 below, even
here care is needed as the CITIC decision declined to follow Butler.

164 [2003] EWCA Crim 2346.

165 [1997] Crim L.R. 56 (28 June 1996, Court of Appeal (Criminal Division), transcript no.950810).
1% [2018] EWHC 856 (Admin); [2018] 1 W.L.R. 4557,
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i sontai g ition of the continued
crown Court. Inevitably, the DPA contained as a co;l(cih“;(ér_lﬂ e sty and
gitte - of the indictment a requirement that ?(YZ Wwou K dpa e s
‘ cfnﬁ;l] with the SFO in its efforts to investigate and proceed agains
qruthfu | )
myees.n rosecutions of various individuals were c-ommencitli, t:he 85(31 zoggo
B?fore' ateiv%ew notes. XYZ asserted privile;gu; over them. thuagnow e SEL
the iugﬁhnwith this assertion, after some nego%atéon t)gf%rzlljgcr:; et
. to give an “‘oral proffer”. Under this i e
i eXtemd'ldl FJ;V:){i)rrsovi(ige: a copy of, a statement which purpor.tg]d to sugl?:il\:zg
g bpt c;,iwith four key employees. The lawyer stated thgt mzi pglm ig:n‘:jribed e
e f i i The SFO recorded and then tr
tes of the interviews. L .
gver the fuu[_?l?imately, one of the four employees was chgrged, with (;trltlel 1~S1 V _]?eag !
anetsk'le SFO disclosed the summaries. As XYZ cpnlmucd ‘L(()j ass gouﬂ g
of whomfull interview notes, one defendant, AL, appl_led to the TLOWLnlduc ot
e uiring the SFO to disclose the full interview _notes. e’ j bgsesgion
an ordegec},t refused on the basis that the notes were not in the Sdes p?soivings
menuil?;d by its CPIA disclosure obligation), alb;c;t he gxlf)r;sbz te?anﬁ .
e it SFO again asked XYZ to produce the full n
e Sill"tl't]f-aggg Elltzgrmed A% it would take no further steps against the-c?rr;girllr)rf;
) F'{;‘ft?sil(irr m :tl'ative Court held that the High Court “1; aslpgt t?edalljfégﬁrclﬁl zed i
4 i e of thi hould be litigated.
i ich & digpute about disclosure of this sort sho : Jeg
E\:E lgvti;cdaii%quate alternatives open to the Clalfmv?;-l: in thse) /C;Z?‘Tgﬁgoiflhich%t
‘e imi dance of Witnesse , Whi
N .2 Criminal Procedure (Atteﬂ . : ; : !
. LIJ(J']L;?VS(}LzlldLe sufficient to enable this issue to be res?olved. _In ei‘felct t}:ﬁ) ]tgcs:l%c)
. ggte sssgaestcd that thereby XYZ would be ordered to bring the interview
men = [t . :
terial evidence in the case. n
mﬁ;sisn]gaarrived at this conclusion, Holroyde L.gi. artldd(}t)rse&g'g;(t)m{ll\?hile
i iti e :
al reservations as to the position adopt il
cxprei?lifi ri?lg that they could not bind a Crown Coqrt if AL %rﬁgi tgz :11.-1tah:d
ackﬂ(})l in th%lt forum, they made clear that had they decided thatdt }? ! gCiSiDn o
?ﬁ?ssdic:tion to deal with this dispute then it lwould have quashg the 331-;11 D
JSLE) and remitted the issue for reconsideration. It conclu(kileili tt a:(t in ?Em Bl e
i \ iderations, had taken
d failed to address 1elevgnt consi al
thfegfr?t r}:;tters and had applied an incorrect appro?xch to'thfolfg{ﬁgz éiggétsum
lt-:iekd (but necessarily obiter) that the 1a\_N as it stood in f;pnl. N e
that “[plrivilege does not apply to first interview n?e;; .;a(;ik . fSEng,!and g e
[ istrict Council v Governor and Company o he ; Sl
Rﬂtﬁlﬁf éf‘i‘.?icnstance decision in Director of I{ae Serious Fraufi (l)ﬁ'ice ;;t L;I:Tmuz3 gs;i{;e
aNn tural Resources Corp Ltd. ' The latter decision was substant-lal y ;\_ie N e
mcclmt)lfs later by the Court of Appéal ir;Tlf)IirictorSofc ;fg} f:gf\ifnm;x {.jbi s
jan Natural Resources Corp Ltd. (The aw So berVening), by
‘g;;i?lségtﬁscussion of this in Chs 2 and 3), rc}r;dclarm% 11%6 Administrative Cour
: st interview notes dubious to say the efas.. " ) &
mg\?\(f)trllaithiztslglfof interest however is the Court’s further observations on whe

5 g 11 at [102].
16 [2005] 1 A.C. 610 per Lord Carswe
16 [2017] EWHC 1017 (QB); [2017] L W.L.R. 4205.

i ;[2019] | W.L.R. 791. ) ) . Roval
:23 ?l?altgs]a]'iiwciA?cjr;’)g]lU 3(6)1[9 the]current Serious Fraud Office Director gave a speech at the Roy

nited V1 g 1 cated that the FO’s polic elation to the waiver of LPP over
U Services Institute tha dicat SFO P yAr
such accounts in the context o DP. negouatlmls woul e updated and that this remains very muc
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the oral proffers made by XYZ’s lawyer in respect of the interviews (being mate.
rial which they had asserted was privileged) amounted to a limited waiver of tha
privilege. The Court was clear that the proffering of the summaries amounted tog
waiver and that (prima facie) this opened the door to disclosure of the underlying
interview notes. That led to the next question of whether it was arguable that any
waiver is limited or partial, the only argument being envisaged that the waiver wag
for a limited purpose i.e. the exclusive use of the SFO only.!7!

That argument failed because there was no evidence that the SFO ever ad-
dressed the question of waiver and (it followed) none that the SFQ consideregd
whether any waiver was for a limited purpose. Had the SFO raised this argument,
the Court made it clear that it would have had difficulties with it:

“When the oral protfers were made XYZ Ltd (via [its lawyers]) knew (or must haye
known): (i) that it had already submitted a document to the SFO which was inculpatory
of the defendants; (ii) that the oral proffers were being made to further the SFO’
investigation into the defendants; (iii) that it was a very real possibility/likelihood that the
defendants would be prosecuted; (iv) that there was a real possibility/likelihood that the
summaries would be provided by way of disclosure to the defendants; and (v) that the
proffers were of material that XYZ Ltd was asserting privilege over. Bven if we were to
accept that the waiver was for a limited purpose we do not see how that limited purpose
would not have included transmission of the underlying documents to the defendants since
this was squarely in contemplation and was an integral part of the process being
undertaken. When the proffers were made ... they were said to be without prejudice to
privilege. The test for waiver is not subjective; it is objective. If objectively a client waives
privilege it cannot then claim that the waiver did not exist simply because it (subjectively)
asserts that there has been no waiver. We observe further that none of the objections raised
to disclosure [by XYZ’s lawyers] have been applied to the oral proffers. These were
provided even though: (i) XYZ Ltd asserts privilege over this self-same material; (ii) the
interview notes from which the summaries were prepared contained lawyers’ notes, mark-
ings and advice but these have not been provided by way of proffer and were not an
obstacle to the proffer being made; and (iif) the interview notes are said to contain advise
relating to civil proceedings, but this has not prevented the proffers being advanced. i,
short none of the objections to disclosure have been applied to the summaries.”!72

This well illustrates the challenges that most suspects, and indeed others, such
as the beneficiary of a DPA, would have in seeking to agree a limited waiver of
privilege with agencies such as the SFO. Of course, XYZ does not diszass, let alone
decide, what the status of the notes would be if sought by a ftird party in related
civil proceedings, but as noted above, their use in open couit it ensuing criminal
proceedings would not, without more, prevent them entering the public domain: see
s.17(3) CPIA. In that situation, the waiving party such as XYZ would need to ap-
ply for a restriction on use pursuant to CPR 1.31.22 (as to which see Serdar Moham-

a live issue. See the discussion on this and the current SFQ approach in Ch.1.

[2018] EWHC 856 (Admin); [2018] 1 W.L.R. 4557 at [116].

* [2018] EWHC 856 (Admin); [2018] 2 Cr. App. R. 13 at [117]-[119]. The Court went on to consider
whether the SFO should have sought a waiver of privile ge as part of XYZ's continuing duty of co-
operation under its DPA. Having reviewed the SFO’s many public statements in this regard, it said
at [121]: “In our view there is evidence that the SFO does treat waiver (in so far as it exists) as
relevant to the duty of disclosure under a DPA but there is no evidence that the SFQ gave thought
to whether or not it should require a waiver as part of the duty of cooperation. The evidence before
the court inclines us to believe, not. Given that the SFO’s position is that the privilege argument is,
on balance, wrong, this was an issue it should have at least addressed itself to.”
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med v Ministry of Defence,'™ discussed above). That is a far from easy restriction
o secure, as that judgment makes clear. ] N ; et
The current state of play appears to be _then that (1) there 1s an__a sence of de |
sions in which a defendant has sought to disclose privileged matella]s tq a fqmlnad
-ustice agency on an expressly limited basis, so that (ii) if disclosure O.f. pllVﬂeEel
material on terms were to occur then the courts would be presen,ted _w1th the c_ ]iil -
lenge of seeking to reconcile (a) on the one hand the suspect’s rlghts p}rel f_IS-
prjvileged materials and (b) the prosecution’s statutory duties, _on the & 611:, or
example, to make such materials available to co-defendants under the CP. . lE.:ElV-
ing aside the question of whether thf; agency would ever accept such a.hrmla ion,
it is otherwise very likely, it is submitted, that the CPIA duties and the importance
of securing a fair trial for the defendant would have to prevail despite any agTe‘e-
ment between the parties, at which point the suspect W()ul(_i be left to argue that such
materials only be used in closed session.!™ It is not obvious that a criminal court
would accede to such an application. N . .
There is one recent decision that has 1001(§d at thf: position where a limited i ver
of privilege has been made to overseas clrlmmal justice agencies, vlv1t1.17 palllcplar.
reference to the question as to whether, in such cucu_mslanc;s, a l:mltqd waivel
would still entitie the suspect to assert priyilege as against a third party w1th \ivhom
they are engaged in parallel civil proceedings. As will be see? f;'orn the decision ;ln
Property Alliance Group Ltd v Royal Bank of Scotlanc_i P_!c"’- dlscussed belolw,.t ?
Englisi. churts seem prepared to accept that a form of limited disclosure to crimina
jastice and regulatory agencies—in this case based in the UmtedlStalles%an be
‘ancertaken, notwithstanding the agencies’ statutory gateway obligations, on the
tasis that the party being investigated can stilll_assgrt privilege over the waived
material as against third parties in parallel civil hugauor_l where .the privileged mate-
rial continues to be confidential and not within the public domain. It has to be noted
that the basis upon which this limited waiver of privilege was agr§c_d with the
overseas agencies in this case is not described in the report of this decision and nor
is it clear how those agencies would have dealt wn_h any dec131031 to use the
disclosed materials in a manner inconsistent with the disclosing bank’s privilege.

Other regulators and limited waiver Ther_e ib: wc:zll-_developed authority, 1.nc1ud-
ing at Privy Council level and from other Jurlsdlgtlgns, thgl demonstrates the
permissibility and acceptance of an enforcefable llmlleq waiver of prwﬂege as
against regulators: the cases below concern disclosure io financial services regglav
{ors, overseas criminal investigation agencies, as well as local law societies acting
in their regulatory capacity. It is of interest that one UK- regulaltorl expressly
recognises the practice of making a limited waiver, albeit while cautioning that the

173 [2013] EWHC 4478 (QB). See also, by way of example, R. (on the n,upr’ica!im_i of British American
Tobacco (UK) Ltd) v Secretary of State for Health [2018] EW_HC 35.86 (A_d!_nm). . ”
There may also be for the suspect a potentially bigger danger in sharing pnvd_eged materials witl hd
criminal justice agency in that it could encourage the agency to mount a wider challenge to the
privilege by using the crime-frand exception dlscussgd in Ch, 8 . i
[2015] EWHC 1557 (Ch); [2016] 1 W.L.R. 361. It is interesting (o note tl_1at a]t.houg no w v?r
agreements can be reached with US authorities, this did not seem to happen in United States Secuf [;/
ties and Exchange Commission v Sandaval Herrera et al (2017) Case No-17-20301-C1V - Lenar !
Goodman. Here, the client’s lawyers “orally downloaded” to the SEC the 311b§tange o,f 12 sets c?
interview notes without also sharing the notes themselves. That disclosqre to their client’s adverlsaly
was enough to waive privilege in the notes which became disclosable in later related proceedings,
even though these did not involve the lawyer’s clients.
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practice cannot hinder its statutory functions. The En glish Financial Condygy
Authority (FCA), for example, while recognising in its FCA Handbook Enforce.
ment Guide at EG 3.11.1101/03/2016 that it is not able to require the productigp of
privileged materials under its enabling legislation (the Financial Conduct

Markets Act 2000 as amended), goes on to say inter alia at EG 3.11 -1301/03/2016
that it considers that En glish law does permit “limited waiver” and that legal
privilege can still be asserted against third parties notwithstanding disclosure of g

privileged report to the FCA. However, that same provision goes on to warp that
the FCA:

“...cannot accept any condition or stipulation which would purport to restrict its ahilj

to use the information in the exercise of the FCA’s statutory functions. In this sense, the
FCA cannot ‘close its eyes’ to information received or accept that information should, say,
be used only for the purposes of supervision but not for enforcement.”176 A

In any event, a number of common law jurisdictions have examined this issye
at a senior court level, including the Supreme Court of Treland in Fyffes Plc v DCC
Ple,'" the Hong Kong Court of Appeal in CITIC Pacific Lid v Secretary for Justice
and Commissioner of Police,'™ and the Privy Council in the context of solicitors
and their local law society in B v Auckland District Law Society.'” These cases,
which all demonstrate that partial waiver of privilege as against a regulator is Pos-
sible and that the terms of the waiver will be enforced by the courts where these
are clear, are now joined by the English first instance decision in Property Alli-
ance Group Ltd v Royal Bank of Scotland Plc.® As will be seen when they are
discussed below, they all demonstrate the benefits of the good practice of ensuring
that (i) the terms and purpose of the partial disclosure—and the restrictions on wider
disclosure—are reduced to writing and clearly accepted by the recipient of the
privileged material and (ii) the disclosing party is ready to take immediate injune-
tive action to prevent any breach of the agreed terms and to seek the return of it
privileged documents if the privilege comes under threat as a consequence of the
limited waiver. They also demonstrate that, ultimately, all disclosure carries v ith
it the risk of there being a wider dissemination than ori ginally intended, '8* with the
consequence the privilege may be undermined if not lost altogether.

176 EG 3.11.1401/03/2016 goes on to provide that information provided to the &
since the FCA is subject to strict statutory restrictions on the disclosure i+t ¢
Accordingly, as per EG 3.11.1501/03/2016, the FCA recognises thav *ven'in circumstances where
disclosure of information would be permitted under the “gateways” set Gut in the Financial Services
and Markets Act 2000 (Disclosure of Confidential Information) Regulations 2001 (ST 2001/2188),
the FCA will consider carefully whether it would be appropriate to disclose a report provided
voluntarily by a firm (but even then subject to exceptions that include circumstances where disclosure
is urgently needed, where notification might prejudice an investigation or defeat the purpose for

which the information had been requested, or where notification would be inconsistent with the
FCA’s international obligations.

177 [2005] IESC 3 discussed at para.7-091 below.

178 [2012] HKCA 153; [2012] 2 HKLRD 701.

179 [2003] UKPC 38; [2003] 2 A.C. 736.

10 [2015] EWHC 1557 (Ch); [2016] 1 W.L.R. 361. The decision fulfi
tions of this work that limited waiver to regulatory authorities
English law.

See Kirk and Woodcock, Serious Fraud: Investigation and Trial (London: Butterworths, 1991) which
refers at p.38 to a ruling by Mackinnon J, in R, v NatWest Investment Bank, 23 January 1991, in
which he held that the release of documents under a limited waiver of privilege to inspectors ap-
pointed by the Secretary of State for the Department of Trade and Industry could not be subject to
a claim for privilege in criminal proceedin gs. Mackinnon J. ruled that the waiver to the inspectors
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id, [ > sake of completeness, that the Australian High Court
: Shoumnzz i%létet?isﬁl;s Sie:l Ga!dber; v Ng,'s2 where it came to the contrary
o that limited waiver to a regulator could not be per_n}:tted. Sgb§egtlent
condus‘mnngh Court decisions have rowed back from this position. A brief discus-
Ausna]-lg]oldberg will help to set the scene for developments of the case law in
sion 0" Ireland and Hong Kong just referred to. In Go.idberg,l the Ngs,l who were
Engla['ld,t of G. a solicitor, sued him for monies had and received and in adchtl_on
- Chefl'l e§mal c;)mplaint about him to the Law Society of New South Wales. Inlthe
E ;‘) ljts investigation of the complaint, G was interviewed by the Law Soc1—ely
e % he made a?failable privileged documents which he handed over under an
o eservation of privilege, which the Law Society accepted. In the proceed-
R lients subpoenaed the Law Society for production of these docgmemg and
P tgct}(;at their disclosure to the Law Society amounted to a waiver (_)f the.
E The High Court agreed that there was an imputed waiver by operation of
anif%}?é particufar circumstances.'® As to this, the majority in the High Court held
aw

that:

« where two ar more distinct proceedings or procedures are relat?d _ir;] thti hsen:i]t:gti :giit'z
- i ise out of either the s
i spandence between the parties and they aris :
L i g i i eding or procedure, whether
connecte -onduct in relation to one proceeding

sely connected disputes, con _ : ding : 1
Z;fi]c:?;a;ed or already commenced, can found an impuied waiver for the purposes of al
proceedings or procedures,”!#

The proceedings against G and the complainlt to the Law Soiletyswg: reiatae‘?é
wuch that the critical question was whether the‘dlsclosure_to th_e awG S :Zc] Eded
2 to a situation where ordinary notions of fairness r_equued that [ ] ep ‘
E‘zcm asserting that those documents were protected from production or mSpiC., 1(1);;
by the Ngs in the related equity procec_zdings between the Ngs and the Gtz)ltclllf)ce;;?ct.e(i
Taking account of the fact that the disclosure of the Cl(.)cl.unentiﬂ:l \:fiisenLaw o
to perﬁsal by the particular officer to whom they were given so tha D il
could make whatever internal use of. them it thought a.p_propnatf 1]21 ?um;ﬁ oyl
various aspects of the Ngs’ complaint, that the provision of the : oct, inbariecy
Law Society was voluntary and fo}rn_ the calcl:ulzteg pl;;]eaglsi)(ith :scaljii ;?gand o

in having the complaint against him resolved advers ;and tt
tﬁgzlﬁf Go%dberg wzl:s able to respon? to thc:,j complilirétl %{O'ilhlz f:vgi ECEE;;LZggﬁ
instead of following usual procedures w oul :
:g;lrlin\?ﬁ:;d“\lfvritten response, the High Court held, by a majority, that it would be

- . 2 85,
could not be limited to the immediate purposes of their 1r;speclnon untf:h;,)rt s.;f[?{? (ﬁ(:;lpaczlﬁfpﬁ;elsgp\ct
i e fact that the scheme o
-uling appears to have been based on the fact :
E;S:SI lénti%leg ?he inspectors (o pass documents to the Secretary of State who could pass them to the
prosecuting authorities. ”
Ng [1995] H.C.A. 39; (1995) 185 CL.R. 83. . o ]
”([;'E(icﬁgjt: aléoladvanced various other arguments concerning t}:ie pm_flletg]?', m;lyu(;lr;g r(r)lll'l:rtslilsteifn
ici is in proceedings instituted against him :
fect that a solicitor who is a defendant in pr oceeding i L ag 0 g
i isi a for 1 relationship is not entitled to privilege,
to maiters arising from a former professiona ip thien i
iril?et:sc;rt]:c? o?conﬁdentialgcommunications made between the sollcn_or a;:d I1:111_5 g“ é-lnle[gLai Fi{);::f;lﬁ
i i i r ings. The majority in the Hig u a,
tive retained for the purpose of these proceedings t : L o
: — led this argument, it being settle
ison and Gaudron JJ., at 93-94, [14])}’8_]80[6 x it | el
ﬁiﬁ:ﬁiﬁm privilege had never been seen as subject to an exception d.eprmng a solicitor of the
benefit of privilege in relation o proceedings in which he is sued by a client.
1 [1995] H.C.A. 39; (1995) 185 CL.R, 83 at 98, [21].
%5 [1995] FL.C.A. 39; (1995) 185 C.L.R. 83 at 98, [21] and [22].
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advanced on behalf of his client in Single Buoy Moorings Inc v Aspen Insurape,
UK Ltd. ¥ Here, the claimant insured settled a dispute with an entity Talisman Over
the construction of an oilrig. The construction was allegedly defective in Certajy
respects, which resulted in it being left exposed for two winters in the North Sea
where further damage resulted. The insured sought indemnity from its insurers, ali
of whom settled save for one insurer, which maintained that in reality the cauge of
loss was the claimant’s decision to bring the contract to an end and to decommjs.
sion the rig for commercial reasons connected with delays in, and the unexpecteg
expense of, the construction project. The defendant insurer sought disclosure gf
documents concerning the circumstances in which the contract was ended and the
rig decommissioned. Amongst the documents sought were various documents
generated by the claimant in connection with its prior proceedings against Taljs.
man, now settled, which had been disclosed to the insurers without any accompany-
ing claim to privilege. The insurers applied under CPR r.31.20 for permission to use
them, while the claimant made a belated claim to privilege over certain sections of
the documents.

Teare J. held against the claimant having regard to the unsatisfactory evidence
it advanced to support its claim. As to this, in his evidence, their solicitor referred
to “the wide-ranging disputes between SBM and Talisman”, and noted that:

“beyond the formal arbitrations, there was an ongoing dispute, liable to crystallise intg
proceedings, that went to the heart of the contractual relationship between the parties and
threatened the continuation of the Project as a whole”.

In relation to certain documents, the solicitor asserted that they evidenced internal
analysis of the legal options and strategies being considered in the context of the
arbitral proceedings and the wider dispute which he had already described. On that
basis he claimed they were subject to (at least) litigation privilege. Teare J. notea
that the claim to litigation privilege for one document was short and concise, that
no assertion was made that the dominant purpose of the redacted pages was fr use
in the actual or anticipated proceedings or in settling the actual and anticipated
disputes, and that no particulars were given of the “legal options and straicgies be-
ing considered”. Having then read the document, he noted that there was no refer-
ence in it to “legal options and strategies”, and that the court was lef: to speculate
what was meant by this. He concluded:

“In the result it is difficult for the court to conclude on an objcctive basis that [the pages
to be redacted] are the subject of litigation privilege. On an objective basis the purpose
of all the options appears to have been to consider how costs could be reduced. That is
not a purpose which would attract litigation privilege. If that was one purpose and ‘an
analysis of legal options and strategies’ was another that would also not be enough to make
[those pages] subject to litigation privilege unless the latter analysis was the dominant

the witness had said, though the betrayal of further lines of inquiry would not in itself have been suf-
ficient in any event. As in fn re RBS Righs Issue Litigation, the evidence relied on by ENRC fails
to show anything substantial of its legal team’s analysis of the documents, and fails to give examples
of the sort of legal input into the document that would justify a claim to privilege. The evidence
consists of no more than conclusory statements that fell well short of what would suffice to make
out a claim for working papers privilege.” The Court of Appeal in ENRC did not address this part
of Andrews J.’s ruling, holding that *...it would be better if it were considered in the context of the
Supreme Court’s future consideration of legal advice privilege” (Director of the Serious Fraud Of
fice v Eurasian Natural Resources Corp Ltd [2018] EWCA Civ 2006; [2019] 1 W.L.R. 791 at [142]).
31 [2018] EWHC 1763 (Comm).
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urpose...There is no evidence from [the solicitor] that that was the dominant purpose.
1t may be that the reason why there is no such evidence is that [the solicitor’s] e\_iiclf:nce
i that the only purpose of [those pages] was to analyse legal options and strategies. But
if so, such evidence would sit unhappily with the language of the dgc_ument 1tse'l,f which
suggests that the aim of the document was to consider options to mitigare costs. 5

In rare cases, a failure to advance an adequate claim to privilege can have
otential sanctions consequences, the most striking recent example of wf‘uch is JSC
BTA Bank v Shalabayev.3 The background to this was a search and seizure order
fhat resulted in the production of 14 boxes of documents that appe.ared to belong
1o clients of a solicitors firm, C. An initial review of the files by leading counsel for
jhe supervising solicitors identified about 800 documents that were potentially
privileged. In late July, an order was made that the defendants by 31 August put
forward their claims to privilege over each of these documents and to “provide spf—
ficient particularity of the claim to privilege so as to enable the Bank to decide
whether to challenge such claim”. The defendants failed to comply with this 01:der,
50 an unless order was made in September that sought to debar the defendants from
claiming privilege over such documents for which no claim to privilege had been
advanced by 20 September.3¢ The defendants then advanced claims to privilege over
2,000 documeris but in such general terms that Henderson J. held that the unless
order had potbzen complied with. In the meantime, the bank’s criticisms of the
claims te-privilege had caused the defendants to revisit their claims and ultimately
reduce ii> number down to 221 documents; additionally, the defendants continued
{0 2dvauice grounds for privilege that continued to be attacked by the bank as vague.
pienderson J., having held that the unless order had not been complied with,
~rdered a further hearing to enable the defendants to argue for relief against sanc-
tions for their breach. Henderson J. said:

“ have recounted the long and tortuous process which has finally Jed to the production
of the 221 Schedule. It is a process which in my judgment reflects little credit on [C]. and
it is hard to avoid the conclusion that an insufficiently rigorous and professional ap-
proach was adopted to at least the initial phases of the review. ...the standard set by the
July Order was, deliberately, not a very high one. The July Order did not envisage or
require that the claims to privilege advanced should be definitive, or the last word on the
subject by the defendants, but only that they should be sufficiently particularised to en-
able the Bank to decide whether or not to challenge them. ... Viewed in this light, it seems
to me that the 221 Schedule, although it still suffers from some serious defects, neverthe-
less contains enough detail (when read in conjunction with [the solicitor’s] evidence) to
satisfy the relatively unexacting standard laid down by the July Order. ...I think I must
therefore assume, in the absence of compelling evidence to the contrary, that the basic

2 [2018] EWHC 1763 (Comm) at [28] and [29]. In reaching this conclusion, Teare J. gave the claim
to litigation privilege “anxious scrutiny”; he kept in mind that a witness statement claiming privilege
is normally conclusive and he noted that the solicitor was a most experienced solicitor. But the
conclusion which he teached, bearing in mind (a) the objective indications that the pages to be
redacted, like the rest of the document, were concerned with reducing costs, (b) the shortness of the
explanation for claiming privilege, and (c) the absence of any assertion as (o what the dominant
purpose was, that something must have gone wrong with the claim to litigation privilege in this case.
[2011] EWHC 2915 (Ch),
¥ “Unless the Fourteenth and Eighteenth Defendants comply with paragraphs 2(a) and (b) of the Order
of Mr Justice Henderson dated July 25, 2011 (‘the July Order’) by 4 pm on September 20, 2011 they
shall be debarred from claiming privilege over all those documents contained in the Boxes (as
defined in the July Order) in respect of which there has been no claim to privilege in accordance with
the July Order by that date.”
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requirements of legal advice privilege and litigation privilege were well understong
those who prepared the 221 Schedule, and that where (for example) the explanation gjye,
in the right-hand column for a claim to litigation privilege says that the document in gyg,.
tion was prepared in contemplation of litigation or in connection with ongoing litigatig,
it should be understood that the ‘sole or dominant purpose’ test is thereby alleged tq bé
satisfied. ...I think I must also assume that, where no date is given for a document gp the
221 Schedule, or where no details are given of the parties to it or the sender or recipieq;.
the reason is not that these particulars are being deliberately withheld, but simply that they
cannot be discovered from the document itself and [C] are at present unable to suppjy
them from any other source. ...Despite its prolonged and unhappy gestation, I think thy
the 221 Schedule does now satisfy the test, albeit by a fairly narrow margin,”3

Whose evidence? An issue that occasionally crops up concerns who shoulg
advance the evidence needed to prove a claim to privilege. The English courts haye
avoided setting any hard and fast rules. The best that can be said is that there ig g
preference for evidence to be given by those—usually non-lawyers and representa-
tives of the client asserting the privilege—who have direct knowledge of
contemporary events relevant to the claim of privilege, whereas it is frequently the
case that such evidence is provided by solicitors after the event and that such
evidence is ultimately accepted by the courts.

One decision in which such issues arose is Westminster International BV y
Dornoch Ltd* (discussed in Ch.3), where Etherton L.J. noted the appellants’ critj-
cism that the judge appealed from could not properly have reached the conclusion
that the test for litigation privilege had been met because this concerned the slate
of mind of the person procuring the documents for which the privilege was asserted,
In this case, that person was a lead underwriter who did not give any evidence,
Instead, his solicitor did, but even then he did not state the source of his belief in
his witness statement as to the purpose behind the generation of certain documents
The claimants thus submitted that the judge could not properly uphold the defe:-
ants’ claim to privilege in the absence of any direct evidence from the underwnisr
and any explanation from the solicitor as to the basis on which he could speik as
to his client’s state of mind. Cooke J. at first instance had said:

“Where litigation privilege is being claimed, it seems to me that the person who is
responsible ultimately for the creation of the document, and whose motivation and state
of mind is in issue, is the person who ought to be making the stteinent in question. At
the very least, if it is to be someone else, that person shoulc in the statement give the
source of the information as to the purpose, to which the statcmeat refers, so that it is plain
who it is that is being referred to and who it is that is said to have had the dominant, dual
or single wider purpose in question.”

Even so, the claim to privilege was upheld, notwithstanding further criticism in
the Court of Appeal. Thus, in answer to the defendants’ contention that it was obvi-
ous that what was contained in the solicitor’s witness statement was on the instruc-
tions of the underwriters and therefore reflected their motivation and state of mind,
Etherton L.J. said:

“I do not accept that this is a satisfactory answer to the just criticism of the judge. On the

35 [2011] EWHC 2915 at [27]-[29]. Henderson J. went on to consider by reference to the factors set
out in CPR 1.3.9 whether it was appropriate to grant relief from the sanction imposed by the unless
order, which in the event he did.

3% [2009] EWCA Civ 1323,
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other hand, I see no reason why the judge was bound to reject out of hand the defend-
ants’ claim to litigation privilege in the absence of a witness statement by [the underwriter]
or a statement by [the solicitor] that [the underwriter] was the source of [the solicitor’s]
pelief in...his witness statement. In a case such as this, it will be more difficult, and may
be impossible, for insurers to satisfy the requirements for litigation privilege in the absence
of direct evidence of the relevant representative of insurers as to his or her state of mind.
Equally, of course, if such evidence is adduced it is not automatically conclusive. Each
case must be considered in the light of the evidence as a whole. This was the exercise car-
ried out by the judge.”?

In the event, the defendants’ evidence was accepted, but the decision provides a
qalutary warning especially given the Court of Appeal’s concluding words:

“In the present case it is reasonable to assume that the evidence of [the solicitor], an of-
ficer of the court, including his statement of belief in...his witness statement, was based
on what he had heard and read as a result of the retainer of his firm, and his own involve-
ment, since 27 March 2007. That is of some evidential value. Whether or not it was cor-
rect has to be considered in the light of the other relevant and admissible evidence.”

One decision where the court rejected a solicitor’s evidence is Starbev GP Ltd v
Interbrew Cerirel European Holding BV, where Hamblen J. described the
defendant’s golicitor’s attempt to provide corroborating evidence as ““second hand
evidence”, as iie was not instructed or involved at the material time.? % But if this
raises 2 concern that a solicitor’s evidence in which he/she seeks to recreate the
relevan; background for the court is unlikely to carry little weight, then the ENRC
I oavion, discussed in detail in Chs 2 and 3, demonstrates otherwise, as well as

seme difference in approach as between the High Court and the Court of Appeal.

7 [2009] EWCA Civ 1323 at [22].

[2009] EWCA Civ 1323 at [23].

7 [2013] EWHC 4038 (Comm) at [40]. As for the suggestion that he should inspect the disputed docu-
ment, Hamblen J. added:; “However, as the authorities make clear, that is a matter of last resort, It
is generally undesirable for the Court to consider material which is not to be shown to one of the

parties and 1 am not persuaded that it would be appropriate for me to do so in this case. If ICEH has
a good claim for litigation privilege, it should have been able to make it goeod without reference to
privileged material.”

# Australian courts tend to prefer evidence from the client. Thus, /i the matter of Southland Coal Pty
Lid (rec and mgrs appid) (in liquidation) [2006] NSWSC 899, where Austin J. said at [28]: “In my
opinion, evidence by a lawyer on information and belief about his or her client’s motivation in caus-
ing a communication to occur, if allowed, will not of itself be sufficient to establish that the dominant
purpose of the communication attracts legal advice or litigation privilege. But the lawyer may be in
a position to give admissible evidence about the circumstances surrounding the communication,
which will suffice, perhaps together with inferences from the document itself, to establish the
privilege. Further, the purpose of a communication between a client and a lawyer can in some
circumstances be inferred from the purpose of the lawyer’s retainer (General Manager, WorkCover
Authority of NSW v Law Society of NSW [2006] NSWCA 84 at [85] and [88] per McColl J.A., quot-
ing from The Sagheera [1997] 1 Lloyd’s Rep. 160 at 168, per Rix 1.); DSE (Holdings) Pty Lid v

InterTAN fne [2003] FCA 1191; (2003) 135 F.C.R. 151 at [52] and [58], per Allsop J.).” In Asahi
Holdings (Australia) Pty Limited v Pacific Equity Partners Pty Limited (No.4) [2014] FCA 796,
Beach J. was critical of the fact that the main deponent advancing the claim for privilege was a solici-
tor acting in the litigation, but not one whose firm had acted on the original transaction the subject
of the litigation. The deponent was criticised for having no direct knowledge of the purpose for the
creation of the various communications. He was at best several steps removed from the authors of
the communications. As a result he could not speak directly to the direct knowledge of the client in
relation to the purpose of the relevant communications. Nor could he directly speak to the direct
knowledge of any of the third party advisors in relation to the purpose of the communications to
which they were party.
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worth looking at them in a little detail.
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At first instance in Director of the Serious Fraud Office v Eurasian Naturg)

Re_som-ces Corp Ltd,*! Andrews J. accepted that ENRC had been unable tq call
evidence from its officers because the group of individuals within ENR(
responsible for directing the various investigations in which the claims to privile
arose had changed over time, with most of its directors or senior employees ha%e
ing left ENRC’s employ or refusing to speak to ENRC’s present solicitors 0
Andrews J. was sympathetic to these difficulties. She also noted some senior ofﬁc
ers had only taken up their appointments after the latest date from which 0_
ENRC’S case, it contemplated adversarial litigation, and so considered tixeinr
evidence of less value (but not wholly irrelevant) than the evidence of those who
could _spea.k to the prior events leading up to the instruction of the lawyers ang
f()l‘el}sm accountants. In consequence of these difficulties, ENRC’s evidence wa
inevitably advanced in witness statements made principally by its solicitor S
Aqdrews J. made a number of interesting comments and criticisms about ,S 's.
evidence, few of which had any influence when the matter went to the Court of
Appeal. First, she commented:

9-040
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"I accept that [S] has reflected in his evidence what he was told by others, though he has
obyiously put what they told him in his own words. Whilst the absence of direct witness
evrdelncq is regrettable, and I am not persuaded that the reluctance of those witnesses tg
provu_le it...was necessarily justified, [ do have a degree of sympathy with the position
in which ENRC has found itself. Even if that evidence had been given by the witnesses
themselves instead of via [8], the court would still be faced with evaluating its quality and
reliability in the light of all the other evidence, bearing in mind such matters as the ef-
fects of the passage of time on memories; hindsight; wishful thinking; and a natural
tendency on the part of even the most honest witness to put a subconscious gloss on thei
version of history that supports the position they are now adopting.”#

Next, the judge noted that, in any case:

“The best evidence of what ENRC’s senior management foresaw at the tim a1d what
impelled them to instruct lawyers and forensic accountants was always going to be the
contemporaneous documents, against which their recollections could.be 1ested. [S] has
stated...that he and his colleagues reviewed ‘tens of thousands of documents...". Despite
this, ] hflve not been taken by [Counsel] to any record of discussicns either at Board level
or within any group within ENRC which was responsible foi @i\viig instructions to the
lawyers and forensic accountants, which might have shed light on what ENRC
contemplated, and why, in the key period up to and including 19 August 2011, Most of
the relevant contemporaneous documents in respect of that crucial period that have been
adduced in evidence are internal e-mails, and a handful of newspaper reports.”

Having declined to allow ENRC to file further evidence that might have cor-

rected some of these deficiencies, and noting that she had no choice but to decide

41

43

[ {11]]]7] = || ||| |||

[2017]»EW'HC 1017 (QB) [2017] 1 W.L.R. 4205. Note that Hildyard J. expressed no concern in e
RBS Rights Issue Litigarion [2016] EWHC 3161 (Ch); [2017] 1 W.L.R. 1991 with the fact that RBS’s
primary evidence was given by its current solicitor.

The judge also noted ([2017] EWHC 1017 (QB); [2017] I W.L.R. 4205 at [46]) that ENRC had also
been unable to adduce any evidence from its former solicitors with whom they had fallen out, there
being “no love lost between them”,

[2017] EWHC 1017 (QB); [2017] | W.L.R, 4205 at [44].

[2017] EWHC 1017 (QB); [2017] | W.L.R. 4205 at [45].
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the claims 1o privilege on the basis of the evidence before her, in relation to which
she could draw reasonable inferences, but not supply evidence to make up any
deficiencies in the evidence that had been adduced, it was clear that she found S’s
gvidence less than compelling. In particular, Andrews J. noted:

“[§’s] evidence about the contemplation of criminal proceedings amounts to little more
than generalised assertions with no substantive evidence to back them up, and that is not
goed enou gh. The totality of the evidence establishes that criminal proceedings were not
in the reasonable contemplation of ENRC at any material time, and for the avoidance of
doubt that includes the whole period of dialogue between ENRC and the SFO."

When the matter came before the Court of Appeal,* the impact of §’s evidence

was rather different. The Court noted that:

|. ENRC’s main challenge to the judge’s conclusion was that she placed too
little weight on the evidence of S;

9. Andrews I. did not see ENRC’s witnesses (including §8) being cross
examined (such that the Court of Appeal was in as good a position as
Andrews I, to evaluate the facts??),

3. the whelesub-text of the relationship between ENRC and the SFO was the
possibility, if not the likelihood, of prosecution if the self-reporting process
did w4t result in a civil settlement, a sub-text supported by S’s evidence,
which, whilst hearsay, was not suggested as being untruthful*;

457y statement that senior executives had told him that ENRC’s lawyers had
advised that criminal proceedings could be reasonably said to be in
contemplation was supported by contemporaneous documents; and that that
view, according to S, had reflected their understanding of the effect of the
oft-repeated advice of their lawyers, which it was not open to the judge to
disregard®;

5. the judge’s conclusion that the dominant purpose of the review was compli-
ance and remediation (which itself might have been intended to avoid or
deal with litigation) sat uncomfortably with that background, and was also
in stark contrast to ENRC’s evidence including that from S.

As discussed in the earlier chapters, the thrust of this evidence was a major fac-

tor in the Court of Appeal’s decisive overturning of the first instance ruling. It is dif-
ficult to suggest clear lessons from its ruling, save that in the absence of cogent chal-
lenge, for example via cross examination (even assuming this is available—see
further below), even a solicitor’s hearsay evidence can have a direct and positive
impact on the court’s determination that a claim to privilege is successfully made.®

[2017] EWHC 1017 (QB); [2017] 1 W.L.R. 4205 at [163].

Director of the Serious Fraud Office v Eurasian Natural Resources Corp Lid [2018] EWCA Civ
2006.

[2018] EWCA Civ 2006 at [88], relying on Assicurazioni Generali SpA v Arab Insurance Group
(Practice Note) [2002] EWCA Civ 1642 per Clarke L.J. at [14]-[16], and Darec Electronic Hold-
ings Ltd v UPS Lid [2007] UKHL 23 per Lord Mance at [45]-[50].

[2018] EWCA Civ 2006 at [93] and [111].

[2018] EWCA Civ 2006 at [93].

It is also worthy of note in this case how much impact an early advice from ENRC’s solicitors had
on the court’s ruling. At a very early stage of the underlying investigation, they had advised ENRC
that an internal investigation related to conduct that was potentially criminal in nature, such that
adversarial proceedings might occur and both criminal and civil proceedings could be reasonably
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2. CHALLENGING PrIvILEGE

In many of the decisions just considered, the focus on the detail of the c]gj
privilege arose because claims to privilege were challenged and tested in Contesteg
interlocutory hearings. Section 2 examines the basis on which such challenges i
and the powers available to the courts to resolve them. "

There is a short history to mention here as some of the decisions stem from
19th century. Following the Court of Appeal decisions in Taylor v Batten 5! Jonea;
v Montevideo Gas Co® and Bewicke v Graham,” disputes over the adequacy of
claims to privilege became increasingly uncommon as, together, these decisiong
both established the near conclusiveness of an affidavit verifying the basis of the
claim to privilege™ where the claim was good on its face, and endorsed the Practice
of the party resisting disclosure giving a generalised description of the documeng
concerned. As aresult, challenges to claims for privilege, based upon the adequacy
of the claim, rather than the legal scope of the privilege, became increasingly more
difficult to sustain unless it was apparent—whether from the list of documens or
verifying affidavit, or the documents they referred to, or from an admission in the
pleadings of the party from whom disclosure was sought—that the claim gq
privilege was insufficiently made out.’

In consequence, the court would normally accept a claim to privilege on oath af
face value, would rarely exercise its power to inspect documents to check that claim
and would discourage an opposing party from challenging a claim to privilege b
the use of a contentious affidavit of his own. This is notwithstanding that under the
former RSC, and subsequently the CPR, provision was made for a party to chal-
lenge a claim to privilege.’ So, CPR 1.31.19(5) entitled a party to apply to the court
to decide whether a claim to withhold inspection made under CPR r.31.19(3) should
be upheld. CPR 1.31.19(6) then provided:

ms (g

“For the purpose of deciding an application under...paragraph (3) (claim to withhld
inspection) the court may—

(a) require the person seeking to withhold disclosure or inspection of a daeument to
produce that document to the court; and

said to be in contemplation. The Court of Appeal noted ([2018] EWCA Civ 2096 at [95]): “We ac-
cept also that [this] view was not conclusive, and [the solicitors] may ha e vanted to create a situ-
ation where legal professional privilege covered what [they were] doing, b that again does not mean
that a criminal prosecution was not actually in contemplation.” Ana again, at ibid [111], it noted:
“We have already observed...that...the solicitors advised ENRC that ‘both criminal and eivil
proceedings can be reasonably said to be in contemplation’ so that documents arising out of the
investigation were covered by litigation privilege...[S’s] evidence, which as we have said has never
been suggested to be untruthful, is that ENRC took that advice on board.”

51 (1878) 4 Q.B.D. 85.

52 (1880)5Q.B.D. 536.

#(1881) 7 Q.B.D. 400. As to this case, see the Law Reform Committee’s 16th Report “Privilege in
Civil Proceedings”, Cmnd 3472, para.28.

% Under the former RSC, a party serving a list of documents could be required to verify his list on oath:
see the former RSC 0.24.2(7) and 3.

55 Thus, leading counsel for Mrs Waugh in Waugh v British Railways Board [1980] A.C. 521 at 539
(discussed in Ch.3) accepted he could not challenge the assertion made on oath on behalf of the
Board that litigation was anticipated when the report in issue in that case was prepared.

36 PFor a decision under the RSC, see Fayed v Lonhro Plc, The Times, 24 June 1993, See also Hoffmann
L.J.in GE Capital Corporate Finance Group v Bankers Trust Co [1995] 1 W.L.R. 172 at 175, a pas-
sage that was cited in a post-CPR decision, Paddick v Associated Newspapers Ltd [2003] EWCH
2991 (QB) at [15].
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(b) invite any person, whether or not a party, to make representations.>™

CPR 1.31.19(7) then provided that an application under paragraph (5) “must be
supported by evidenc_c’_’. . -

Despite these provisions, recent case law continues to show an unw:}hngncss by
{he courts tO exercise its power of inspection, save in rare cases. This may well
change, however, as a result of the pilot disclosure scheme outlined above where
he Practice Direction at para.l4 now provides:

«14.2 A party who wishes to challenge the exercise of a right or duty to withhold
disclosure or production must apply to the court by application notice supported where
pecessary by a witness statement.

14.3 The court may inspect the document or samples of the class of d{)cumepts if ?hat
is necessary to determine whether the claimed right or duty exists or the scope of that right

or duty.”

Before examining the potential impact of this provision, the most modern and
comprehensive analysis of the law in this area was c-ontained in _Beatsor_l I’s Judg-
ment in West Lojdon Pipeline and Storage Ltd v Total UK Lid,® (albeit the deci-
sion was slightly refined by the Court of Appeal in 2018, as will be discussed
pelow). Aliiough West London Pipeline was decided by reference to the provi-
sions of the CPR mentioned above, it is suggested that it is likely still to influence
how Uiy matters are now addressed under the pilot scheme, albeit one senses that
m.der the pilot judges will be encouraged to exercise more frequently their pow-
ers of inspection. In West London Pipeline, Beatson J. examined whether a court
can go behind an affidavit sworn by a person claiming litigation privilege, and, if
50, in what circumstances and by what means. The facts of this case are discussed
pelow, but what is interesting is Beatson J.’s categorisation of the court’s four pos-
sible responses when minded to go behind an affidavit (or now a witness statement).
These four options are as follows:

(1) The court may conclude that the evidence in the affidavit does not establish
that which it seeks to establish, i.e. that the person claiming privilege has
not discharged the burden that lies on him to do so, and so orders disclosure
or inspection. '

(2) It may order a further affidavit to be made to deal with matters the earlier
affidavit did not cover or on which it is unsatisfactory. Beatson J. said that
this response was seen in cases of inadequate affidavits disclosing assets in
response to freezing orders, but also in the case of an affidavit as to
disclosure or inspection.

(3) The court may inspect the disputed documents.

(4) The court may order cross-examination of the deponent.™

These options provide a convenient starting point for the detailed analysis that
now follows.®

% The procedure set out in this rule also applies to claims to public interest immunity, hence no doubt
the reference to inviting persons not party to the proceedings to make representations.

# [2008] EWHC 1729 (Comm); [2008] 2 C.L.C. 258,

9 See Beatson J. at [2008] EWHC 1729 (Comm); [2008] 2 C.L.C. 258 at 284285, [74] and [B6(H)].

# There is an extreme, fifth option, which is to debar the beneficiary of the privilege from asserting
it: JSC BTA Bank v Shalabayey [2011] EWHC 2915 (Ch), discussed above. But as Henderson J.
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Rejecting the claim to privilege/going behind an affidavit
claim to privilege does not establish that which it seeks to establish, then j

adequacy is likely to be challenged. Some relevant decisions in this regard Wwer,

considered in Section 1 of this Chapter. Additional decisions include Gardngre
Irvin 8! where a challenge to privilege was entertained because the affidavit sta 4
merely that certain documents “are privileged”, a claim which was highly dubigyg
having regard to the fact that the documents concerned were described merely g
“correspondence between ourselves and our solicitors; correspondence between our
solicitors and their agents; cash books, ledgers and accounts”. Cotton L.J, held:

As noted, jf the

“How can it be said that this affidavit is sufficient; in the body of the affidavit the defeng.
anis simply say ‘that the same are privileged’, and in the schedule they set out the docy-
ments, some of which clearly are not privileged. They ought to say not only that the docy.
ments are privileged, which is a statement of law, but they ought to set cut the factg from
which we can see that the defendants’ view of the law is right, Cash books and ledgers
prima facie are not privileged.”®

In Standrin v Yenton Minster Homes, the Court of Appeal refused to accept (he
conclusiveness of a deponent’s assertion that certain documents were privileged
from production on the grounds of the “without prejudice” privilege. Here, the
claim to privilege was bad on its face since it was made in respect of documents
which post-dated the successful conclusion of the without prejudice negotiations
of which it was wrongly asserted they formed part.

On the other side of the coin, in Derby & Co Ltd v Weldon (No.7),5* Vinelott J.
was prepared to accept assurances given by solicitors in correspondence as {o the
validity of the claim to privilege (despite challenges to the “pleonastic” formulae
by which the claim to privilege was made).

In Neilson v Laugharne,® the Court of Appeal refused to accept the assertion on
oath by a “common law clerk” that the dominant purpose for which the police tok
statements in connection with an investigation under .49 Police Act 1964 was iy
respect of threatened litigation. This refusal was based on a consideration of the
contemporary correspondence and the direct evidence of the person respons.ble for

noted in that case at [29]: “Ifind it hard, if not impossible, to envisage any ciccumstances where legal
professional privilege could preperly be directly overridden by an order o1 the “ourt made in exercise
of its case management powers: compare R (Kelly) v Warley Magistiaies” Court [2007] EWHC 1836
(Admin); [2008] 1 WLR 2001. Since, however, privilege has to be cinimed, and since the onus is
on the person claiming it to make good the claim, the possibility clearly exists that, without waiv-
ing privilege, a person may nevertheless indirectly forfeit the right to claim it (if, for example, hay-
ing been given every opportunity to do so within a reasonable period, he fails to do so). Similarly, a
potentially valid claim may fail because it is not made with sufficient particularity, or because the
evidence to support it is for some reason not available. Nevertheless, the court should in my view
be very wary of allowing a potentially valid claim to privilege, however late it is made, to be
indirectly overridden by exercise of a case management power. Otherwise there is a danger of a
litigant’s substantive right to legal privilege being forced to yield, indirectly, to just the kind of
balancing exercise that the highest authority says is impermissible. Such an approach was in my judg-
ment appropriately reflected in the wording of the Unless Order itself, and the same approach should
in my view guide the court in deciding whether to grant relief for the privilege claims now belat-
edly made in the 221 Schedule.”

61 (1878) 4 Ex D 49.

62 (1878) 4 Ex D 49.at 53.

83 (1991) The Times, 22 July 1991.

& [1990] | W.L.R. 1156.

5 [1981]1 Q.B. 736. See also Lask v Gloucester Health Authority, 6 December 1985, discussed below.
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instilutin g the in veslligation.f’f‘ Re Highgrade Traderss? was also con.cerned.with .the
adequacy of the evidence that had peen sworn in support of a claim to litigation
rvilege. For the appellant, it was argued that in the light of the uncontradicted af-
EdaViL evidence it was not open to the judge at first instance to cor}c_lude that the
Jominant purpose for which the reports which featured in that decision had been
obtained was to use them to obtain advice in relation to litigation then reasonably
in prospect. In response, it was argued that the court could “go behind” the af-
fidavit evidence in the same way as the court had done in Neilson v Laugharne.
oliver L.J. agreed, noting that if there is something in the circumstances of the case
which shows that the affidavit evidence is wrong, then the court is entitled to do
hat. Furthermore, he did not feel able:

«_to subscribe to the view that the court is necessarily bound to accept a bare assertion
ag to the dominant motive of a depenent, unaccompanied by some explanation of the
circumstances, at any rate in a case where more than one motive is possible,”68 69

In Lask v Gloucester Health Authority,” the Court of Appeal went behind af-
fidavits sworn by the defendant’s solicitor and one of its administrators concern-
ing an accident report prepared on a report form which the defendant asserted was
prepared for subinission to solicitors in the event of a claim and so was subject to
Jitigation priviiege. The administrator’s affidavit stated that the only reason for
requiring accisent report forms to be completed was to enable them to be given to
solicitors in the event of a claim; the solicitor’s affidavit stated that he had ap-
provail a standard form for use in accident cases in the 1950s, the form in that case
vac virtually identical to the standard form, and privilege had always been
syintained for such forms. The Court also considered an in-force 1955 National
Health Service Circular exhibited by the solicitor which stated:

“from time to time accidents or other untoward occurrences arise at hospitals which may
give rise to complaints followed by claims for compensation or legal proceedings, and
which may also call for immediate enquiry and action to prevent a repetition.”

In contrast, the report form stated that the report was prepared for the use of
solicitors in the event of a complaint or legal proceedings and it was to be submit-
ted to the head of department, who should forward it to the unit administrator'for
onward transmission to the sector and district administrators. Noting that the
gircular differed from the report form because the former stated in terms that the
report had a double function (namely to assist in dealing with claims, and to
consider whether action was necessary to prevent a repetition), O’Connor L.J.
concluded that it was plain from the circular that the report was prepared for a dual
purpose, and from the form itself because there was no legal professional purpose
in submitting the form to the head of department and the other administrators before
sending it to the person who was to hold it for submission to the solicitor unless
there was a second purpose as envisaged in the circular. Accordingly, the deponents’

% Per Oliver L.J. [1981] 1 Q.B. 736 at 750. See also Lord Denning MR, [1981] 1 Q.B. 736 at 745.

1 [1984] B.C.L.C. 151. The decision is discussed in detail in Ch.3.

In the event, in the Highgrade case, there was no need to do so because the challenge to the appel-
lant’s evidence came at a very late stage and in fact the Court of Appeal allowed further evidence
to be introduced. Compare the Court of Appeal’s approach in Westminster Airways Ltd v Kuwait Oil
Co Lid [1951] 1 K.B. 134, discussed in the text next.

% [1984] B.CL.C. 151 at 166.

' 6 December 1985.

[1001]

-l-l-lil-lain.ln.xn-anmmmm.m.m“.;

9-053




9-058

9-059

CLAMING PRIVILEGE

by Beatson J. in the West London Pipeline and Storage Lid case) of ordering inspectipg
of the document (by the chief master or another judge). In the circumstances, I do Tiog
consider that fairness requires this, nor that it would be propertionate and appropriate, The
matter has been argued out; RBS has been prompted by close questioning in the cop.
respondence and had every opportunity to advance its case; and implicit in its genery]
submissions is that it has carefully considered the position and what is required (q
substantiate it at the highest legal level.”?

Similarly, Andrews J. in Director of the Serious Fraud Office v Eurasian Naturq]
Resources Corp Lid, noted:

“In West London Pipeline Beatson J referred to the options open to the court (other thay
concluding that the claim to privilege fails) where it is not satisfied on the basis of the
evidence before it that the claim to privilege has been made out. These include ordering
a further affidavit to deal with matters which the earlier affidavit does not cover, or on
which it is unsatisfactory; ordering cross-examination of the deponent; or (as a last Tesort)
inspecting the ‘privileged’ documents itself. Beatson J indicated that inspection should not
be undertaken unless either there is credible evidence that those claiming privilege haye
either misunderstood their duty or are not to be trusted with the decision-making, or there
;:s no reasonably practical alternative. At one point [counsel] floated the possibility tha,
if the court were to conclude that the evidence fell short of establishing the claim to
privilege, it might take the first of these options, but I was not satisfied that an order of
the court for the provision of further evidence would make any difference to the attitude
of the prospective witnesses over whom ENRC has no powers of compulsion. At an earlier
stage of these proceedings I invited the parties to consider whether they wished me to give
directions for the claim to continue as a Part 7 claim, which might have enabled witness
summonses to be issued; but neither party was attracted by that course. There is nothing
that could be gained by cross-examining [the witnesses] and [counsel] on behalf of the
SFO did not seek to do so. Nor do I consider that looking at the Disputed Documents
themselves (apart from those that I was specifically invited to read by counsel) would shed
any further light on the purposes for which they came into existence.”%

Where the court does allow further evidence to be adduced, it will require ge=ater
specificity around the claims to privilege, including details of the parties b=t ween
whom the privilege correspondence is said to have passed—this is in conicast to the
position in relation to the practice of claiming privilege by class of dozuments when
disclosure is first given. In Astex Therapeutics Ltd v Astrazeneca 428! the evidence
in support of a claim to litigation privilege was “not plentifii”. <uch that Chief
Master Marsh was unable to accept on the evidence before fim an assertion that the
party concerned had contemplated a dispute or potential litigation by a certain date.
However, this was an exceptional case in which further evidence about the claim
to privilege was essential, albeit such further evidence about the scope of its claim
to privilege, as expanded and explained, had to be given by a proper officer of the
company, not by its solicitors. The Chief Master said:

“.I therefore propose to make an order, the detail of which is o be agreed between the par-
ties, or subject to further submissions. A witness statemnent must be made by a proper of-
ficer of AZ which supports and explains in more detail the claim to privilege. The wit-

 [2016] EWHC 3161 (Ch); [2017] 1 W.L.R. 1991,

8 [2017] EWHC 1017 (QB); [2017] 1 W.L.R. 4205 at [48]. Of course, Andrews J.’s decision was
comprehensively overturned generally by the Court of Appeal, as discussed above.

8L [2016] EWHC 2759 (Ch).
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ness statement should include the following elements: i) A list of the documents over
which privilege is now claimed, taking account of the limited nature of legal advice
privilege, and the date when each document was created. In the unlikely event that the
description of a document or its date is said to reveal privileged information, in the first
instance such a document may be described in general terms or included within a class
of similar documents. ii) Each employee and ex-employee must be identified and date or
dates of interviews specified. iii) Each document listed must be marked showing whether
legal advice privilege, litigation privilege or both is claimed. iv) Further evidence about
how the claim to litigation privilege arises and when it is said to arise.”?

Inspection by the court Just as disputes in the 19th century over the sufficiency
of the claim to privilege were common, so the courts were more willing to inspect
the underlying documents in order to reach the right result, at least where the claim
to privilege was not convincingly made out. As to this, Sir George Jessel MR
referred in 1876 in Bustros v White to the then prevailing chambers practice:

“_..in cases where affidavits have been produced to the judge which appeared to be defec-
tive; and where at the desire of both parties, and with a view of avoiding...delay and
expense...the judge has taken upon himself the trouble and responsibility of looking into
the documents 2l deciding whether they ought to be produced.”®

The practice &t this time was voluntary, there being no rules of court that provided

for a power.of inspection. Even when inspection rules were introduced shortly
afterwaids, the courts did not avail themselves of the opportunity to inspect very
offer Authiough one can point to occasional examples of inspection, such as Wil-
liazis v Quebrada Railway Land & Copper Co®; and Ainsworth v Wilding % in 1951
iie Court of Appeal in Westminster Airways v Kuwait Oil Co® made it clear that
where the claim to privilege is formally correct, then inspection was to be
discouraged. As it was put by Jenkins L.J. in the Westminster Airweays case:

“The question whether the court should inspect the documents is one which is a matter
for the discretion of the court, and primarily for the judge of first instance. Each case must
depend on its own circumstances; but if, looking at the affidavit, the court finds that the
claim to privilege is formally correct, and that the documents in respect of which it is made
are sufficiently identified and are such that, prima facie, the claim to privilege would ap-
pear to be properly made in respect of them...the court should, generally speaking, ac-
cept the affidavit as sufficiently justifying the claim without going further and inspecting
the documents.”

In the Westminster Airways case the defendant, which was sued when its truck

ran into and damaged an aeroplane owned by the plaintiff, wrote to its insurers
about the matter and claimed privilege for this correspondence. The court was clear
that this was an obvious case in which a claim could be anticipated following the
accident and that the privilege was properly claimed in respect of documents com-
ing into existence at a date considerably after the date of the accident. As Jenkins
L.1. noted, the appellant did not argue that the privilege was “wholly bad on the face

82
8
84
85
b
87

[2016] EWHC 2759 (Ch) at [55].
1 Q.B.D. 423 at 427.

[1895] 2 Ch. 751.

[1900] 2 Ch. 315.

[1951] 1 K.B. 134,

(19517 1 K.B. 134 at 146,
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claim in relation to these documents, albeit it did not seek to intervene in th

proceedings. ;

_ Hitherto, there had been no reported case in which a party subject to an investiga.

tion by the FSA/FCA (nor indeed any other regulator) which resulted in the issue

of a decision or final notice had sought to invoke the without prejudice privilege
even though, the author would suggest, the practice has been widespread in the UK‘

Birss J. found it necessary to undertake a full analysis of the privilege’s avail.
ability in such circumstances.® Accordingly, in order to decide the issue he

‘l}n(_iertook a full examination of the FCA’s enforcement process and its use of’ the

without prejudice” tag. Space considerations do not allow a summary of his ver

detailed analysis.5! It suffices to say here that while the FSA’s Decision Procedurz
and Penalties Manual (DEPP) and the FCA Enforcement Guide do not mention the
words “without prejudice”, the Enforcement Guide at para.5.9 provided that the
FCA would expect to hold any settlement discussions on the basis that neither ECA
sFaf[ nor the person concerned would seek to rely against the other on any admis-
sions or statements made if the matter was considered subsequently by the FCA’s
Regulato_ry Decisions Committee (“RDC”) or the Upper Tribunal. Further, the
ECA’S evidence (given by letter) at the PAG hearing was that it marked commulllica-
tions that way and accepted communications marked that way from a regulated
entity. I.n addition, the expectation of both parties was that the basis of settlement
dlscussmns was such that admissions would not be used later by the RDC or before
the.Tnlbur:a] and that therefore the FCA purported to conduct a form of without
prejudlce settlement discussion with subject firms: indeed, the FCA considered that
its ability to conduct settlement negotiations on a without prejudice basis was vitally
important to the success of any settlement discussions and it was concerned that
firms might choose not to enter into settlement discussions with them if they thought
thay there was a risk that admissions made in such discussions could be disclosed
or inspected in separate proceedings.

_ Bll"SS J. broadly agreed with the FCA’s position and rejected PAG’s submis-
stons inter alia that an early agreement was not a true negotiated Compromiss \ and
Fha‘l the underlying public policy rationale was inapplicable in this conter: ‘{Clﬁng
in favour of the bank, he accepted: -

“... the FCA’s submission that the public policy justification for facilitting settlement is
a ppwerful one. As the FCA's [evidence] explained, a beneficial &fect of an early final
notice arrived at following settlement is in notifying consumersof hie possibility of a civil
clalm, perhaps before any limitation period might have expired. ... The implied contract
basis for.a ff_)rm of without prejudice rule is also relevant. The FCA made and accepted
communications marked in that way and in such a case a firm would be entitled to expect
that the label meant at least what the words of para 5.9 of the Guide provide for. Although
para 5.9 does not refer to use in other civil proceedings with third parties, the protection
would be undermined if it was not covered: see Rush & Tompkins Ltd v éreater London
Council [1989] AC 1280, 1301D. The settlement discussions with the FCA which are
labelled wiFhoul prejudice take place alongside the investigation process and alongside
the production to the FCA of documents and other material as part of its investigation

A.lthuug_h this decision was discussed in respect of other aspects of its holding in the Trish Court of

A.ppeal in Purcell v Ce_n_rral' Bank of Ireland [2016] IECA 50, the Irish Court did not discuss the ques-

té(;gl?f whether th; pl‘i}itllﬂge should be available in relation to an inquiry undertaken by the Central
pursuant to Part ITIC Central Bank Act 1942, argument in the cas i

| o ant {0 P g e proceeding on the assump-

81 [2015] EWHC 1557 (Ch); [2016] 1 W.L.R. 361 at [62ff].
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process. In that sense there is an analogy between those discussions and normal without
prejudice discussions in civil court proceedings, which also take place alongside the
exchange of pleadings and argument in court. The nature and extent of a without prejudice
rule as it would apply to settlement discussions with the FCA is not exactly the same as
the way the rule applies in court proceedings given the FCA’s position as a regulator and
its obligations but that is not a reason not to apply the same principles by analogy. In my
judgment the public policy on which the without prejudice rule is based is capable of ap-
plying in order to promote settlement of FCA investigations.”®

Having thus ruled, it would appear that the privilege was effective in favour of
the bank in the subsequent civil proceedings, save for the fact that Birss J. held that
RBS had waived the availability of the protection. This part of his decision is
discussed in the context of the wider consideration of waiver issues in Section 5
below.

It is of small note that in another decision involving regulators the court was
seemingly content to accept that the privilege applied to settlement discussions.
Thus, in Nicholas Taylor v Commissioners for Her Majesty’s Revenue & Customs,»
HMRC successtully sought to exclude certain documents from a hearing bundle on
the basis that they.were subject to without prejudice privilege and so should not be
admitted in evidence.

Scope of the rule

The quotations from the authorities set out above indicate that, while the purpose
tehind the without prejudice rule is to prevent admissions against interest being
used in disputes on questions of liability, damages and remedies, the scope of the
without prejudice protection under the public policy basis for the rule is wide
enough to exclude evidence of the entirety of the settlement negotiations in which
the admissions are made, irrespective of whether everything said or com-
municated in such negotiations amounts to an admission against interests.5 As will
be seen, that principle is subject to the recognised category of exceptions to the

2 [2015] EWHC 1557 (Ch); [2016] 1 W.L.R, 361 at [85]-[871f].

8 [2017] UKFTT 0769 (TC).

6 Tn Portmykh v Nomura International Ple Appeal No. UKEAT/0448/13/LA, HH Judge Hands QC
referred at [39] to a debate as to whether there is any distinction for the purposes of the privilege
between “a dispute” and “negotiations”. Of Lord Hope’s observations in Ofislue to “a letter wrilten
‘without prejudice’ during negotiations with a view to a compromise™, the judge said: “This describes
not only the factual situation at issue in Ofuslue but also, as it seems to me, the factual matrix that is
most likely to be encountered, namely negotiations about a disagreement likely to lead to litigation
if not otherwise compromised. Such ‘negotiations’ obviously take place in the context of a ‘dispute’.
Some authorities, however, contain the alternative formulation ‘dispute or negotiation’. ... This has
encouraged [Counsel] to submit that ‘negotiation’ represents a pure alternative to ‘dispute’ so that
even if there is no dispute the ‘without prejudice’ exclusion can apply so long as it arises in the course
of a ‘negotiation’. That this is theoretically possible is supported by the fact that the authorities
recognise two different explanations of the basis of the concept, namely the public policy of
encouraging settlement so as to avoid litigation and an express or implied agreement. *Dispute’, in
the sense of a potential for litigation, is abviously essential to the public policy explanation but there
is no reason why a ‘dispute’ should be necessary if there is a freestanding alternative of express or
implied agreement. Whilst many contractual negotiations might be thought to contain, at least, the
germ of the possibility of future litigation, it would be stretching things very far to imply a ‘dispute’
in every set of ‘negotiations’.” After referring to Lord Neuburger’s opinion in Ofulue, he added at
[40]: “In the event, I need not reach any such conclusion on it. Whether or not there is a species of
‘without prejudice’ exclusion that can apply in circumstances where there are ‘negotiations’ but no
‘dispute’ is a difficult question best lefi to a case in which that issue might be crucial and it is not

[1039]
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privilege discussed in Section 4 below, the question (canvassed in a recent Hoyge
of Lords’ decision, discussed at para.10-297 below) as to whether the privilege ap-
plies in its entirety where the privileged communication is relevant in some way g
other, unconnected proceedings, and finally the ability of parties to use e
contractual basis for the privilege in order to agree between themselves modificy.
tions to the parameters of the protection afforded by the public policy basis alone

So, in Cutts v Head, Oliver L.J. said that parties should not be discouraged frop

undertaking settlement negotiations by the knowledge that “anything that is said
the course of such negotiations ... may be used to their prejudice in the course of
proceedings.”® In similar vein, Lord Griffiths in Rush & Tompkins said thg
“evidence of the content of [without prejudice] negotiations will, as a general ryle
not be admissible at the trial and cannot be used to establish an admission or partia]
admission™.%” On the other hand, Hoffmann L.J. in Muller v Linsley & Mortimey
referred to other statements of both Oliver L.J. and Lord Griffiths in those cases thay
seemingly supported the narrower view that the rule is aimed only at the use gf
‘pure’ admissions. 5

This debate, as to the width of the without prejudice protection, was comprehep-
sively resolved in favour of the wide view which prevents elements of without
prejudice discussions or communications being dissected out and used in evidence
where these are not confined to admissions. This was the central issue in the Court
of Appeal’s important decision in Unilever Plc v Proctor & Gamble Co,% the
reasoning in which has been adopted in two subsequent House of Lords’ degi-
sions, Bradford & Bingley Plc v Rashid™ and Ofulue v Bossert,"* discussed below,
which were concerned with the admissibility of acknowledgements of debt and of
title made in the course of without prejudice correspondence.

In Unilever, senior executives of both parties met in Frankfurt in the context of
on-going discussions with a view to settling a number of issues between the two
organisations. There was no dispute that both parties had agreed to those discus-
sions being conducted on a without prejudice basis. Unilever alleged that, durw:e
the meeting, P&G’s representatives stated that the marketing of a Unilever product
infringed a P&G patent, and threatened to bring an action for infringement. Rely-
ing on those statements, Unilever brought proceedings against P& under 5.70

65

66

67
68

69

thhnhnhhhhht_l“il“““““hnnnnunniiiuahnnnnnnnnnnnnnnn.‘nuunn“uuun;

necessary here for me to consider what might be described as the ‘outer Limits’ of the ‘without
prejudice’ doctrine. In most cases, and in my judgment this is clearly cne ot ‘nem, the negotiations
will be connected to a dispute.”

As to which see Robert Walker L.J.'s comments in Unifever Plc v Proctor & Gamble Co [2000] 1
W.L.R. 2436 at 2449-2450 quoted at fn.76 below.

[1984] 1 Ch. 290 at 306.

[1989] A.C. 1280 at 1299-1300.

[1996] PN.L.R. 74 at 78 where he referred to Lord Griffiths [1989] A.C. 1280 at 1290 who said that
“the underlying purpose of the rule...is to protect a litigant from...any admission made purely in
an attempt to reach settlement”.

[2000] 1 W.L.R, 2436. In Briggs v Clay [2019] EWHC 102 (Ch), Fancourt J. noted at [58] that
Unilever “marks the start of the retreat from the notion that only admissions are protected by the
without prejudice rule. The public policy underlying the rule necessitates a wider application and
would be undermined by seeking to remove parts only of the communications in the nature of admis-
sions from the rest of the text.”

[2006] UKHL 37; [2006] 1 W.L.R. 2066.

[2009] UKHL 16; [2009] 1 A.C. 990. The Unilever decision has been applied in a number of Hong
Kong cases: Re Jinro (HK) International Ltd, HCCW 1352/2001 unreported 26 July 2002, Kwan I.
at [17]; Dynamic Creations Ltd v Mint Gem & Jewellry Manufacturing Co Lid, HCA378/2007
unreported 12 April 2006, Chu I, at [27]; and Ninh Diep v Luigi Ferrini, DCPI1152/2006 unreported
27 July 2007, HHI Au at [20].
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patents Act 1977.72 P&G responded by seeking to strike out the claim as an abuse
of process since it was based on an alleged threat made during the course of a
without prejudice meeting on which Unilever was not entitled to rely. The ques-
ion arose as to the scope of the without prejudice rule.

In determining the appeal, Robert Walker L.J., who gave the leading judgment,

observed that the court should:

« . give effect to the principle stated in the modern cases, especially Custs v Head, Rush
& Tompkins and Muller. Whatever difficulties there are in a complete reconciliation of
those cases, they make clear that the without prejudice rule is founded partly in public
policy and partly in the agreement of the parties. They show that the protection of admis-
sions against interest is the most important practical effect of the rule. But to dissect out
identifiable admissions and withhold protection from the rest of without prejudice com-
munications (except for a special reason) would not only create huge practical difficul-
ties but would be contrary to the underlying objective of giving protection to the parties,
in the words of Lord Griffiths in the Rush & Tompkins case [1989] AC 1280, 1300: ‘to
speak freely about all issues in the litigation both factual and legal when seeking
compromise and, for the purpose of establishing a basis of compromise, admitting certain
facts’. Parties cannot speak freely at a without prejudice meeting if they must constantly
monitor every sentence, with lawyers or patent agents sitting at their shoulders as
minders.”"

Earlier, Rohert Walker L.J. had observed that, without in any way underestimat-

ing the need-for proper analysis of the rule:

“I1.ay2 no doubt that busy practitioners are acting prudently in making the general work-
11:g assumption that the rule, if not ‘sacred’ (Hoghton v Hoghion (1852) 15 Beav 278, 321)
Las a wide and compelling effect. That is particularly true where the ‘without prejudice’
communications in question consist not of letters or other written documents but a wide-
ranging unscripted discussion during a meeting which may have lasted several hours. At
a meeting of that sort the discussions between the parties’ representatives may contain a
mixture of admissions and half admissions against a party’s interest, more or less confident
assertions of a party’s case, offers, counter-offers, and statements (which might be
characterised as threats or thinking aloud) about future plans and possibilities. As Simon
Brown L.J. put it in the course of argument, a threat of infringement proceedings may be
deeply embedded in negotiations for a compromise solution, Partial disclosure of the
minutes of such a meeting may be, as Leggatt L.J. put it in Muller v Linsley & Mortimer
[1996] PNLR 74, 81, a concept as implausible as the curate’s egg (which was good in
parts).”

Having doubted whether the large residue of communications which remain

2

* This is not the place to examine an action for threats, Fortunately, Robert Walker L.J. does so in his

judgment in Unilever at [2000] 1 W.L.R. 2436 at 2439.

[2000] 1 W.L.R. 2436 at 2448-2449. See RMC Building & Civil Engineering Ltd v UK Construc-
tion Lid [2016] EWHC 241 (TCC) where Edwards-Stuart J. refused to carry out such a dissection.
Note also Briggs v Clay [2019] EWHC 102 (Ch) noted at para.10-249 below.

[2000] 1 W.L.R. 2436 at 2443-2444. See also Alan Ramsay Sales & Marketing Lid v Typhoo Tea
Lid [2016] EWHC 486 (Comm) where the argument was run that even if the other correspondence
was protected by “without prejudice” privilege, two particular e-mails were not, because they could
not be construed as part of a chain of correspondence which was seeking to resolve the dispute, rather
they were statements of intention in mandatory terms. Flaux J. noted ([at 24]): “That point was not
pressed in closing, which is just as well, since it seems to me that it runs counter to the principle
recognised by Robert Walker L.J....that it is not appropriate to fillet out, from a continuum of without
prejudice negotiations, particular pieces of correspondence as constituting identifiable admissions
which would be admissible in evidence.” Later, he added at [65]; “Whilst, if the two e-mails are
viewed in isolation, they can be seen as somewhat mandatory or peremptory, when they are seen as
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testimonial and non-testimonial use, but on a more elusive distinction between differeny client for the purchase of the property.” This offer was promptly rejected by
types of testimonial use. ! the Os’ solicitors.
1996 Mr B died.

10-058 A further objection to the Lord Heffimann approach is that it is inconsistent with 2000: Nothing having happened for many years, the proceedings were
the implied contractual basis for the privilege (albeit on the majority’s reasoning automatically stayed under the CPR. The Os applied to lift the stay but the
this did not arise in Bradford & Bingley—see below). But quickly afterwards, the district judge refused their application and in April 2002 the proceedings were
House of Lords was forced to address this point, and Lord Hoffmann’s reasoning, struck out.
head-on, in Ofulue. Here, the case turned on whether the court could take note of September 2003: the Os issued fresh possession proceedings against Ms B; and
an acknowledgement of title made in correspondence that was expressly undertaken statements of case were exchanged in the normal way.

on a without prejudice basis—in effect, the House of Lords had to decide whether
acknowledgements of a title so made were within the scope of the protection or
otherwise might be carved out, either because not an admission or as a new excep-
tion to the rule.

10-059 The facts of Ofulue can be summarised by reference to a time line, as follows:

Although other points were ventilated in her defence and counterclaim, Ms B’s  10-060
only relevant contention was her claim that she had obtained title to the freehold
of the property by adverse possession. The only relevant answer to this was that Ms
B had acknowledged the Os title during that 12-year peried in the defence in the
carlier proceedings® and/or in the January letter (s.29(2)(a) Limitation Act 1980

1976: the appellants (the “Os™) were registered as the proprietors of the provides that “if the person in possession of the land...acknowledges the title of the
freehold of a London property. Thereafter, they went to Nigeria, and let the person to whom the right of action has accrued...the right shall be treated as hav-
property to tenants. ing accrued on and not before the date of the acknowledgement”).

1981 the respondent (“B™) and his daughter (together, the “Bs”) were permit- Lord Walker picked up the threads of his speech in Bradford & Bingley and said:  10-061

ted to occupy the property by one of those tenants.

1989: the Os began possession proceedings against the Bs in the High Court.
| In their statement of claim, the Os asserted that they were “the owners and

entitled to possession of the property”, and that the Bs were trespassers.

“In this apr'ea’...your Lordships cannot avoid the issue of whether a written statement,
expressly. made without prejudice, can be admissible as an acknowledgement within
5.29(7) ¢f'the Limitation Act 1980, even though it is or may be inadmissible as an admis-
sion azainst interest, In [Bradford & Bingley] ... I felt considerable difficulty about this

July 1990: the Bs’ defence and counterclaim admitted the Os’ title, but denied Lroposition ([42]), as did Lord Hope ([35]) and Lord Brown of Eaton-under-Heywood:
their right to possession, on two alternative grounds, that they had taken an as- raras 66-68. Lord Mance (para 93) reserved his opinion, Having given the matter further
signment of the tenancy; additionally, that they had carried out substantial thought, I still feel the same difficulty. To my mind there is no great difference between
work to the property on the understanding that they would be granted a 14- | the natural meaning of ‘admission’ and the natural meaning of ‘acknowledgement’. The
year lease. Accordingly, the Bs contended either that they had a protecten former expression naturally conveys the sense of accepting the truth of something which
tenancy, or that they were entitled to a 14-year lease of the property. is or may be detri‘mei}tal_ to tl*_ua interest of the person lmaking thf: (_:ommun_ication, whereas
December 1990: the Os served a reply and defence to counterclaim. the latter expression is (in this context) concerned with recognising the rights or status of

the party addressed. But if the two parties are debtor and creditor, or tenant and landlord,
that may be a distinction without much of a difference. By one and the same form of words
the debtor (or tenant) may admit his disadvantaged or inferior position and acknowledge
the superiority of the position of his creditor (or landlord). Lord Hoffmann observed (in
para 16 of his opinion in [Bradford & Bingley])...that an acknowledgement is not evidence

1991 further and betier particulars of the case of each of the parties were
provided, and lists of documents were exchanged.

August 1991: by letter headed “without prejudice”, the Bs’ saliciicrs wrote to
the Os’ solicitors. Referring to earlier correspondence, the Bs stated that they

were prepared to buy the property for £20,000. This off=i\was rejected, and of anything; it simply is an acknowledgement (his emphasis). That is no doubt correct.
further correspondence ensued. But equally an admission can, it seems to me, be made in a way that is not evidence of
January 1992 (“the January letter”): with the same heading, the Bs’ solicitors anything; it is simply an admission (for instance a litigant might write, either in an open
stated that the Os would “at the most ... be entitled to six years arrears of rent”, or in a without prejudice letter, ‘T do fot dispute your version of our oral agreement). The
and they then set out their assessment of the value of the property, and of the truth of an admitted fact is often presumed rather than proved.”®*

work carried out to it. The letter concluded with this sentence: “In these

: ; o - conc (er incipl i . prejudi le 10-062
circumstanicss, out dlient would be willing to makean offer of £35,000 1o youg Lord Walker concluded that as a matter of principle the without prejudice rule 6

should not be restricted unless justice clearly demanded it. Noting that the rule has
developed vigorously in England (and more vigorously, probably, than in other
31 [2006] UKHL 37; [2006] 1 W.L.R. 2066 at 2080-2081, [41][42]. As for Lord Brown, he said at common law jurisdictions), he held that the recognition of an exception for an

[2006] UKHL 37; [2006] 1 W.L.R. 2066 at 2087, [66]: “If without prejudice admissions of liability
are not admissible at trial as evidence of their truth, no more in my opinion can they be admitted as

acknowledgments for the purpose of setting time running afresh under the 1980 Act. T do not see #  The acknowledgement in the defence proved ineffective, however, as served more than 12 years

the position here as analogous to that arising in Muller v Linsey where...Lord Hoffmann said: “The before the later proceedings were brought, and the House rejected the contention that it operated as
‘ public policy aspect of the rule is not in my judgment concerned with the admissibility of state- a confinuing acknowledgement which prevented time running for the period up to the time the

ments which are relevant otherwise than as admissions, i e independently of the truth of the facts proceedings in which it was served were dismissed. Ms O therefore needed to establish that she was
| alleged to have been admitted.” In acknowledgment cases, by contrast, the statements are sought to entitled to rely on the offer in the letter, notwithstanding that it was written expressly “without
| be adduced in evidence as admissions. Indeed, it is only as admissions that they are relevant as prejudice”, with a view to settling the earlier proceedings.

acknowledgments.” Lord Hope also expressed doubts and Lord Mance reserved his opinion. % [2009] UKHL 16; [2009] 1 A.C. 990 at [491-[52].
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