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truly allows the Chief Executive in Council to exempl anyone from the most
important sections of the Ordinance.

This level of political intervention, with the clarity and the frankness of s.4,
is rarely seen in modern jutisdictions. Applications for block exemptions, or
exemptions for particular conducts or agreements, are common and are also
found in the Ordinance. In the case of Hong Kong, the Chief Executive in
Council does not intervene in applications for block exemptions or individual
exemptions (individual applications are discussed at 8.9, and applications
for Block Exemption Orders are discussed at s5.15). In Singapore, for
instance, the government may, in the “public interest”, intervene in merger
applications and cffectively clear a merger despite the Competition and
Consumer Commission of Singapore’s (CCCS) opinion that a merger would
be anti-competitive.® In Hong Kong, under the securities regulation regime,
the Chief Executive in Council can hear appeals against certain decisions by
the Securities and Futures Comumission (SFC).? This shows that the level of
intervention provided for in s.4 of the Osdinance is not unusual in Hong
Kong. Nonetheless, this unprecedented (by international standards) level of
displacement of the scope of the law results in a sharp reduction of the
effectiveness of the Hong Kong competition regime, as well as a reduction
in the independence of the Competition Commission.

5. Regulations

(1) The Chief Executive in Council may, by regulation—
(a) apply the provisions referred to in section 3(1) to—:
(1) any statutory body; or
(ii) any statutory body, to the extent that i i< cngaged in
an activity specified in the regulation,.and
(b) disapply the provisions referred to in section 3(1) to—
(i) any person; or
(i) any person, to the extent that the person is engaged
in an activity specified in the regulation.

(2) The Chief Executive in Council may only make a regulation
under subsection (1)(a)(i) or (ii) with respect to a statutory
body if he or she is satisfied that—

(a) the statutory body is engaging in an economic activity in
direct competition with another undertaking;

* Singapore Competition Act 2004 (Cap.50B) 5.57.
' Securities and Fumures Ordinance {Cap.571) (SFO) 5.33.
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(b) the economic activity of the statutory body is affecting
the economic efficiency of a specific market;

(c) the economic activity of the statutory body 1‘; not di.rectly
related to the provision of an essential public service or
the implementation of public policy; and

(d) there are no other exceptional and compe]]ilng reasons of
public policy against making such a regulation.

(3) In subsection (1), a reference to a statutory body or a person

includes an employee or agent of the statutory body or person,

acting in that capacity.

COMMENTARY

Secticn 3 gives the Chief Executive in Council the power to either re-impose
ihe provisions listed at 5.3(1) onto specified statutory bodies exempt under

die previous section.

The Chief Executive in Council reapplied the key provisi?ns of . jahe
Competition Ordinance to six statutory bodies, through the Competition
(application of provisions) reg.619C, and exempted seven pefsons _from
the same provisions, through the Competition (application of provisions)
reg.619B.

Section 5 imposes four cumulative conditions on the. (.:hief Executive in
Council before it can re-impose the competition provisions on an exempt
statutory body. The statutory body must be engaged in an econoic act1v.1ty,
and this activity must be affecting the economic efficiency of a specﬂ_ic
market, whilst not being directly related to the provisior‘L of an essential
public service ot the implementation of public policy. Fu.w]ly, ﬂlere must
be no other exceptional and compelling reason of public pF)]Jf:y against
re-applying the provisions to this statutory body. These rcstnct_tons ate i,
testament of the Legislature’ intent to ensute that statutory bodies remain,
as much as possible, exempt from the bulk of the Ordinance.

The restrictions of s.5(2) also seem to indicate that the Chi‘ef Executive
in Council must, priot to re-applying the competition provisions, conduct
a genuine, if no thorough, legal analysis. However, the process has shown
to be entirely non-transpatent, and to arrive at questionable'results. Nc?n-
transparent, as there has been no publication of the Chief Executive
in Council’s deliberations, little public explanation or summary of jche
authority’s reasoning to re-apply the provisions to six statutory 1-)0(1165,
nor any evidence ot hint that any analysis has been conducted. Predictably,
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the results are surprising: a list of six statutory bodies which seemingly
lacks logic. The Matilda International Hospital, for instance, is subject
to the competition provisions of the law, but the Tung Wah Group of
Hospitals is not. The Tung Wah Group of Hospitals, also a statutory
body, is arguably a much larger economic player on the market for
medical services. The rest of the list does not make a lot more sense:
the “Kadoorie Fatm and Botanic Garden Corporation™ is a conservation
and education centre based in the New Tertitories. It is unclear what
market the Kadoorie Farm is involved in. This perhaps demounstrates that
the Chief Executive in Council may not have followed the restrictions
of 5.5(2) — which would have requited a market analysis. The same
temark applies to “The Helena May”, a relatively small club for women
established in 1916. The Helena May is certainly active in some marker,
as it organises classes, lectures and recreational activities. But it is difficult
to see how it represents more of a threat for competition in any of
these markets than the hundreds of statutory bodies still exempt from
the law. The inclusion of the Ocean Park Corpotation (a large theme

patk on Hong Kong Island) and of two organisations linked to the Hong

Kong Federation of Industries (an industrial lobby) make more sense:

these bodies are active on a high number of markets, and arguably have

sufficient market power or opportunities to impact these markets. The
inclusion of these three statutory bodies in the scope of the law show
that the Chief Executive in Council is able to identify which organisations

should be subject to the law — however this effort is insufficient, and
marred by a serious lack of transparency.

More importantly and more surprisingly, 5.5 also enables the Chief Eiecutive
in Council to disapply the same provisions to any person, Tn effect, this
means that the Executive branch can, without any form of dei:aie or check,
exempt any entity from the remit of the law. This is excepional, and almost
appears as a loophole when consideting where in the law this exceptional
power is found (in a provision enabling the Executive to testrict the large
exemption granted to statutory bodies). Where ss.3 and 4 appear to be
focussed on statutory bodies, the inclusion by the Legislature of a wide and
unchecked power to exempt any person under 5.5 seems out of place, and

of course out of measure with the other powets of the Executive under the

Ordinance.

Before the law came into force, seven petsons were exempted by regulation
under .5, namely the Stock Exchange of Hong Kong Limited, Hong Kong
Futures Exchange Limited, Hong Kong Securities Clearing Company
Limited, HKFE Clearing Corporation Limited, the SEHK Option

s Clearing
House Limited, OTC Clearing Hong Kong Limited, and Hong Kong
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hanoes and Clearing Limited. These seven entities effectively make up
E rally referred as the “Hong Kong Stock Exchange”. In terms of
i g enzm zed under sub-s.(2), the list is shorter, mote logical, and the
B e E)X]lovid by the authotity is more transparent and thorough than th_e
Proces]i ton of };rovisions to éome statutory bodies under sub-s.(1). This
T:E-HPP C?ﬂ considering that the Chief Executive in Council did not have,
4 Surl:mzls‘t)—sg ,(2) to justify its decision to exempt persons, let alone t.o gi_ve the
qudz:ﬁve (.:ou’ncil an opportunity to discuss it. Following an apph(.:aﬁogby
theg1 Hong Kong Stock Exchange, the Chief Executive mCoEnqil dlls)ap];ht;i
the key provisions of the Ordinance to .thc seven entitles' ste: z(li OV .d

2 ér submitted to LegCo for discussion on. the tegulﬁ.'f[l(.)ﬂ.ma e un ?I
3;’ Eae Administration explained that it “considers that it is in the public
is;lt:ercst for the key provisions of the CQ to be disaPPHed _to feven Bof-
statutory bedies.”” The LegCo paper details the Administration’s reas':):lmg
for exempting the Stock Exchange. In short, the _governmef{t ’cgns1 ers
thet tiwese bodies are already required by law to act in the public’s mteres.t,
'ad must, in discharging their duties, ensure that ﬂ1e1mtcrest of the public
prevails whete it conflicts with their own interest”.” The LegCo paper g;gs
on to describe the vardous ways these bodies are rggula"ccd undeitl_le b ;
and the numerous objectives of the regulatory regime in place. This litany
of rules does not bear an obvious link to the need to exempt t}.lesc pcrson;
from competition rules. Overall, the government’s argument in fzg;ou;FoO
an exemption is that the regulation of the Stgck Exchangc under the
should continue and that their exemption “will ensure this and p_revcr}t any
tegulatory ambiguity that might otherwise arise as a result of their actn{"ﬂ.:les
being subject to regulation under both the SFQ “and ﬂ’.le .[Competltlon
Ordinance]”* The paper adds that the SFC is estabhs}m.)g a regular
dialogue with the Competition Commission to dlscu‘ss competition matte;s
relating to [the Stock Exchange]”” There are relatively fev‘v lessons to be
drawn from the exemption granted to the Stock Exchange. First, t_he procclss
is mote transpatent and seemingly more th(:? result of 2 reaspning on the
patt of the government than for the application of provisions to O-ﬂmﬁf}llse
exempted statutory bodies. The same LegCo_ papet mcreiy_ mentions that
the government has decided to include the six above-mentioned statutory
bodies in the scope of the law “on the ground that they meet the criteria

E, i Legislative Council Brief, the

& e and Economic Development Bureau, Legis . B
gzzgi:éfion Ordinance, Competition (Application of Provisions} i{cg}iasn/c;: (ign;‘pgt:tmn

i icati hi i ile : CITB CR 05/62/2 ) ebruary

lication of Provisions) Regulation, File Ref.: CIT . 4, 16

ggi?pgvﬁable at: <https:/ /wwwlegco.govhk/yr14-15/english/subleg/brief/36_37_brf.
pdf>.
Ibid., para.7.
* Ibid, para.10.
= Thid.
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“qualitative”.®® On the other hand, minimum turnover requirements are

quantitative, and fall outside of the safe harbour for selective distribution
systems.'>

The concept of “single overall agreement”

Cartel activity is not linear and is rarely simple. A cartel can last several years,
evolve, accept new members whilst others merge, disappeat, exit the market
(on their own or as part of the cartel activity in question), A large part of the
agreements between the relevant firms may be unwritten, their contours and
scope shrouded in secrecy and convenient vagueness.

If it was not possible to simplify the relevant practices, the regulators of
the courts would have to assess every single separate element of the
practice individually, perhaps in sepatate investigations, and possibly with
the imposition of several, relatively small fines. This, the ECJ said, would
“would lead to an artificial fragmentation of comprehensive anti-competitive
conduct, capable of affecting the market structure [---], into a collection of
sepatate forms of conduct”' Enforcers and the courts in Hurope have
tesolved to find a “single overall agreement” encompassing several Ppractices,

arrangements and agreements which took place over a certain period of
time.

In fact, when the European Commission finds a single overall agreement, it is
bound to find s0.”! Tn one occasion, the enforcet’s findings wete overturned
on appeal, when the court found that the European Commission had. nist
clearly established whether the parties to the alleged cartel activity. \were
engaged in a single overall agreement, or in several cattels.' The Rutopean
Commission is required to make such finding, even where the classification
of the conduct as a single overall agreement would have besy, T10te severe
for the undertaking, 6

" Grundig OJ [1985] T, 233/1.

P Case T-19/92 Groupement d’Achat Edouard Laclrc Eurgpean Commission EUT: 1996:160,
[148]. It should be noted here, however, that although a minimum turnover requirement will
probably fail to be qualified as “quantitative”, it may still form part of a distribution scheme
which generates ecanomic efficiencies, mostly because it allows the supplier to concentrate
its distribution effort onto distributors most likely to drive up demand for its products, This
was recognised by the European regulator in the decision which was then appealed in the
above case: Yoes 5t Laurent OJ [1992] L 12/24.

" Case C-413/14 P Inze! Corp v Enrapean Commission EU:C:2017:632, [57]. The ECJs comment

is made in relation to unilateral conduct and to the single overall agreement’s equivalent, the

concept of single and continuous abuse. For a discussion of the single and continuous abuse

coneept, see s.21,

Cases T-373/10 ez Tilleray & Boch Austria Grab » Enropean Commission EUT:2013:433, [34].

Case T-62/11 Martinair y BEuropean Commission EU/T:2015:984.

' Cases T-373/10 efe Villeray & Boch Anstrin GmbH p Enrgpean Commission EU:T:2013:433, [36].

2
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ept of a single overall agreement is a double-edged sword: 911 6.098
E pd the regulator needs the concept to capture conduct which
s h:;j“l ’r too complex to be divided into separate agreements. Once
¥ 1:OO'Oldd Z single overall agreement means that all undertakings are
eSfﬂbhshgl ’ for\the entire cartel — regardless of whether they attended all
respzz; :1' pa.tticipated in all decisions made by the cartel.
mee

of fines, the European regulator can only impose one fine, one all  6.099
i ts to a ;ingle overall infringement — but this fine may be higher
< zld have been without a finding of a single overall agreen.lent,
t?lﬂﬂ i e period taken into account may be longer than for a smg]e
ijc'e - ‘1‘? Sl::l result of taking into account events which would otherwise
mfﬂ{lgen.];zr:r:d - bamagcs may also be affected, as the General C(:;.rt
?;mn;nfl;ar all p.zlrticipzmts are joi.;ltly and severally liable for all damages.

On the other hand, if the regulator fails to identify a single overall agreement  6.100
n theoth &
when i is bound to, it may lose on appeal.

T he Genetal Coutt set three cumulative conditions for the finding of asingle 6.101
hd £

overall agteement. Hirst, the regulator rnust_ ﬁn‘d that &edca;ltcl pz;i:g;ja;tz
has an overall place to pursue a common 01_)]ec11vc. SEC?I-l , the unt ey ai
participated intentionally into the pl-ﬁltl. T-}nrd., the pariﬁpz!:nt mli;duct e
that the othet patticipants ate participating E the offensive co :
third patt can be either proved ot presumed.

i it i .102
In its guidelines, the regulator indicated that “it is not necessary to S}fIOW 6.1
3
i i an
that an undertaking participated in or agreed to each and every aspect o

anti-competitive agreement for the undertaking to be held responsible for

168
the agreement as a whole.”

7. “Object” and “effect” of agreement

(1) If an agreement, concerted prjactice or decisl;ion hajs more
than one object, it has the object of preventing, restrlctlpg
or distorting competition under .this Ordman_cf: if one of its
objects is to prevent, restrict or distort competmo-n.

(2) An undertaking may be taken to have made or given effeitt tg
an agreement or decision or to have engaged in a concerte

“ Vitamins O] [2003] L 6/1, [645]-[649].

165 bﬂ‘ ‘ o . v i .
g {Cgses T-373/10 etr Villeray & Boch Ansiria GmbH v Eurapean Commaission EUT:2013:433, [57]

" Case '1-204/08 International removal services EUT:2011:286, [37].
' First Conduct Rule Guideline, para.2.26.
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practice that has as its object the prevention, restriction or
distortion of competition even if that object can be ascertained
only by inference.

(3) 1If an agreement, concerted practice or decision has more
than one effect, it has the effect of preventing, restricting or
distorting competition under this Ordinance if one of its effects
is to prevent, restrict or distort competition.

 owmmme————

that the harm can be traced back to the agteement, concerted practice or
decision of an association subject to the proceedings.

So far this is uncontroversial, In Competition Commission v Nutanix Hong Kong
L#d (No 3), the Competition Tribunal confirmed that “[i]t is common ground
that an anti-competitive object and an anti-competitive effect are alternative
conditions in determining whether certain conduct is prohibited by the firs,
conduct rule”." This follows the European case-law: in the long-estal.Hshed
ruling Societé Technigue Minisre » Maschieneban Uln, the court cor. firnied that
where it is established that an agreement is anti-competitive hv ohiect, it is
unnecessary to look at its effects "t

The concept of object/effect comes from the language of the Furopean
treaties,'™ and has been one of the most hotly debated topics in competition
law, with few signs of abating.

The discussion in Europe, in the United States and in other jurisdictions, will
doubtlessly spill over in Hong Kong, The questions raised over the past 60
years of case-law can broadly be put into categories:

1% Thid, para.3.2.

™ [2019] 3 HKC 307, [35], citing Case C-56/65 Somis Technigue Mindsre p Maschinenban Ulp
EU:C:1966:38, [249].

Case 56/65 EU:C:1966:38.

"2 TFEU, art.101(1),
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! hat makes an agreement or practice anti—compeﬁtiﬁ “by objfa(.:t”, ;5 7.005
i “by effect”, ot not at all? Is an agreement anti-competitive by
oppos‘fd - }the law 1’:he guidelines say so, ot is it “by object” becaus§ of
g b":ca:ilse erity, or even because the terms of the deal or the bchav:iou:

# P;: CE;iﬁZ:Vthe;selves point at an anti-competitive intent — either
of the

objectively ot subjectively?

in the case of the “by effect” category, how far must the_regulatot 7.006
E trating an anti-competitive effect? Is a hypotheth.al effect
’ W}'len S;Slh(;fclseconoiﬁc evidence is required? Are some economic effects
Suff;:i:lls that a mere qualitative explanation suffices?
50

icati 007
third, less fundamental question concerns the application of the concept 7.0
?f ob}e;t and effect to the Second Conduct Rule.

‘I R S5 L1 Sul i i fl Y 008
ne C pefiton (,Oﬂlmi'%%ions 1 1rst Colld ct R e (deehne bﬂ_‘ﬂgs Clﬂ . 7
O1ps

d 25,SW 2TS thC ﬁL‘St set 0{ queSﬁOﬂS. IDI t‘he SﬁCOﬂd se Of queSthflS, mn
Aar ~ 4 -
1 ; lS necessary to ICIS o1 lhﬁ Eutopean Cﬂs(‘lflaw.

i ious
'he hesitations of the case-law with regards to how ser
should objects contraventions be

i i i e 7.009
Th idelines first outline the reason behind the classification of sihm
3 ' 22 . cc 5 22 e ey
\ ree%nuclants and conducts as “object”™: these are “object b(?c.aus Al
. “so harmful to the proper functioning of normal compei;t:lon !
i i i 7?17 The regulator then
i d to examine their effects”. :
market that there is no nee _ : s
oes on to explain how to determine whether an agreement is suffici Z
‘ -
1% mful. This is made of three elements: “the content of the agreeme b
. . i i ing both the economic an
it is 1 ented and its context (including
the way it is implemen _ . : omic and
j the agreement “re
'™ Futthet, the objective aims o Sre
legal context)”. v , . of o
thi purpose ot aim of the agreement viewed in its contextdand in ]Tlgt o
tor did not reject the
v it s 1 d”.!” Importantly, the regula :
the way it is implemente . e
subject-ive intent of the parties as a relevant factor, but smﬁly Lzlaélﬁ; e
is si t. opipetitio
i rely at this single elemen
the regulator will not look merels en o
Commission v Nutanisc Hong Kong Ltd (No 3), the Compf;[:mOE'TrE CL; il noted
e s .. o
strictive of competition by obje .
that “[a]greements can be res ve | th ren it the
parties ate able to show that restricting competition was not

j 33 177
primary aim, or that they had other laudable motives™."”

" First Conduct Rule Guideline, para.3.3.

7 Ibid, para.3.4.

% Ibid, para.3.4.

:; {310{3;1,9??;14(&3 307, |431], citing Case C-209/07 Competition Authority v Besf Industry Developmient

Society 1 1d EU:C:2008:643.
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8  Market power exists, according to the regulator, “whete an undertaking doeg
not face sufficiently effective competitive constraints in the relevant market? 21
This can mean pressure from inside the market, ot from outside the market.
An undertaking’s ability to raise prices above competitive prices, which the
tegulator considers is the clearest sign of an undertaking having market power,
is not restricted to prices. It can manifestitself through an ability to affect quality,
range of products, customer service, innovation, or “any other Parameter of
competition in the market” 240 Finally, 2 buyer can also have market power ag
a buyer of products, a situation referred to as a “monopsony”. In this case,
market power manifest itself in the below-competitive ptices which a buyer i
able to secure. An undertaking may be found to have a substantial degree of
market power even if it faces some constraints: the guidelines make clear that it
1s not necessary for an undertaking to be entirely
would be. Instead, the test for the regulator is
“sufficiently effective constraing” 2!

free to act, as a real monopoly
whether an undertaking lacks 5

The second reason why market shates are an insufficient factor to determine
matket power is that “a high market share does not necessarily imply 3
substantial degree of market power” #2 Market shares are an important factor
for the Commission Commission’s assessment of market power. However,
this factor is neither necessary not sufficient to establish a substantial degree
of market power. For instance, very low barriers to entry into an industry, ot
a very strong countervailing buyer power, could mean that an undertaking is
unable to exercise market power — even if it has consistently high markes
shares. Therefore, the regulator will not look solely at market shares
will look at a range of additional factors, in order to determine whethes
undertaking has market power. This in effect recognises that markes share
an inherently limited and imperfect mettic. For example, market shares alone
do not capture the fact that potential entrants may be eyeitr the market, or
that the rest of the market may be made of a small numbe <&

< equally strong
OF even stronger competitors (i a very concentrated market).

L
an
S 1

Having said that, market shares remain a useful indicator of an undertaking’s
position, and although it needs to be completed with other, often market-
related metrics, matket shares are 2 good starting point to a market power
analysis, The absence of a market shate threshold means that there is no “safe
harbour™ or “de minimis” level below which undertakings are safe from the
Second Conduct Rule. In Europe, for instance, the EBuropean Commission
takes the view that “low market shares are generally a good proxy for the

0 Thid., para.3.2,
0 Ibid, para.1.7.
Iid, para.3.28.
2 Ibid., para.3.10,
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mmission’s experience
et i m?tkEt P‘_)WCI'_ EEC Em;er;::;lifg?s matket sharzti’s below
that dominance is not likely if the un Y-
geece levant market.”?® In Singapore, the regulatq : ' :
e fe}:‘ve 60% as likely to indicate that an undertaking is dormr.lant in
i :i);et Howevet, this starting point does nmf preclude dormn{mce
- m}? d a;t a lower market share”®* If anything, th.e Hong Kong
being oo be ble to rely on the governments statement during t]:}f: debates
e f ﬁle Co-mpetition Bill, during which it was mentioned that
- dfaft_mg; articipants, in which each participant has a 25% market
. m:.irkﬂ W.;lidl_; 01:55131& for all of them to be subject to t]'l? Seco'nd .COﬂiuCt
share;alst Twlmﬂ[—loipl(ong regulator cleardy contemplates m its gmdeh?es ’;{hi
Rulﬁ'. - - ¢ ri than one undertaking having 2 substanua‘l degree of mat P;i
pOSSlbﬂ_ﬁyo e t market, particularly if the market is highly concentrate
i, f"‘levaﬁ I:narke; participants”?* There ate several ways to express
i Ofﬂ? N kgii shares. In general, competition authorities accept market
) ch ﬂr1.x]i’i.'l;1ted by reference to sales by volume and sales by value b—
= .,;‘F:SUJ";;; 11(1: the case of homogenous ptoducts (7 when p-ro;flljlcts ca)nnh(itthz
. c mpetitots in 4 meani way). :
disdﬂgu'iSth :[d(;:tl E;Esﬂ::z;tjl:: bcz exl;ressed as an undertaking’s capa.citg
ﬂfﬁmaﬁ"fe{m share of the market’s supply), especially in ma.rke'ts charactf:?lse
- Suppl}; e uitements (¢ markets in which firms determine in advance 0\}?
sl rquu«:;t their need to produce). Finally, in certain cases, the sharc? o
o be the relevant unit in which to express market shares. This s
B it e i ‘ket, where market shares are often
the case for instance in the air passenger market, vh e
lled by an aitline between
based on the number of seats contro v

abse

. onal
i ituation, where the traditiona
iddi esent a particular situation, : :
idding markets reptesen matl a—
. rker% of market power may not be effective in evaluaﬂngd the rth 5 ctive
masition of bidders. In general, the less frequent the ten ers},E ¢ mote
: - ially i ial bi subje
lcjornpetitive the process is, especially if potential blddelrs ar}c;k nlo e fjdicate
i 5 ss likely
i i ; ult, high matket shares ate le _
capacity constraints. As a result, ‘ essl indleas
a sII)J.bs‘tanﬁal degree of matket power — since all potential_b1dders - Oi-f
bl 1 ideli a num
to participate in all call for tenders. The guidelines mention

European Comimission, dance on the ommmission’s enforcement priorifies in HDD/ hg
)] e Commiss f
Jyuts 5 Gui ! /(
Article 82 Df he EC é'i} ‘0 abusive excli 1ONArY CORGHL b arRLRaRE ﬂf;’ﬂ&”d}éﬂ]g (-“[]9 -
(s P Z Tre 7 i auct 0) a

45/02), para.14. o
0 Competition and Consumer Commission o
i the
o ic Development’s concluding speech for
2 ¢ erce and Fconomic Development’s con o
: Secreméorfczf i[:?ciond Reading debate of the Compettion Bill (6 June 2012, p. )
resump 5 1 Re:
# Sccond Conduct Rule Guideline, para.3.3. . Smmemnil b ellume
¥ See for instance, Competition Commission of Smgaporc,l e e
Qec - mAiIWﬂ ’Iimitcd and Emirates in relation to their Coordna
antas iys L s

CCS/400/006/12, 12 October 2012, paras.40—48.

f Singapore, Guidelines on the Section 47 Probibition
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factors which the regulator will take into account to assess market power,
including the number of participants, whether it was possible to predict
who the winning bidder was, and the tender factors such as price and
innovation.?8

Another marker of market power is vertical integration, particularly when
vertically integrated firms are competing against non-integrated firms,
Verticallyintegrated firms benefit from a number of advantages, including the
commetcial stability that comes with the ability to serve its own downstream
needs. For instance, a group active in the real estate development market,
with a presence in the building management and the facilities maintenance
sector can easily align its services, margins and capacity so that its building
management and facilities maintenance businesses are selected to serve the
properties put on the market by its development arm. In this example, the
vertically integrated group can also use its downstream activities to contain its
competitors in the building management and facilities maintenance sectors,
by outbidding them on extetnal projects and putting pressure on their fee
structure — thus preventing other providers of such services from acquiting
a substantial degree of market power® Vertically integrated firms which are
part of conglomerates (groups active in multiple, diversified sectots) also
benefit from economies of scale and scope, tisk sharing, sharing of group
goodwill, and an easier access to capital, both internal and external. 2

In Europe, the court confirmed that an undertaking’s large network of
commercial representatives, and its wide range of products, were valid relevair
factors in the enforcer’s finding that a tyre manufacturer was dominant.™!

Temporary unprofitability, or temporary losses, are not incompaiivle with a
finding of dominance *?

Finally, some markets are characterised by capacity constraints meaning that
sellers only have a limited number of goods to sell, or tha’ tiizy can only setve
a limited number of customers ovet a certain period. Restaurants for instance
face a strong capacity constraint (space) as they can only serve a certain number
of customers per lunch or dinner period. A ptivate clinic is another example,
where another constraint (time) forces doctors to see only a cettain number
of patients per day. These constraints prevent existing players from reacting

Second Conduct Rule Guideline, para.3.34.

9 Ibid., para.3.35.

Thomas K. Cheng, Sherman v Goliath?: Tirckling the Conglomerate Dominance Problem in Emerging
and Small Eonomies—Hong Kong as a Case Study, 37 Northwestern Jowrwal of International Taw and
Busiyess, 35 (2017).

Case 322/81 Michelin v Eurgpean Commrission EU:C:1983:313, [58].

2 Thid,, [59].
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to the exercise of market power of one of their com.petitors: it is not possible
for a hotel which is already at capacity to increase its IllJ-.IIl_bt:t of £OOMS. In
these cases, the regulator will be forced to recognise that it is r}ot possible f(;;
other players to react by increasing capacity, and thercfore_ an mcmnb{:f,t fw1

a strong degree of market power may easily be able to act independently from

other players.”
o ™ >
In Europe, the Court of Justice has found several times that an undertaking’s
? - . . . 294
conduct could be taken into account to decide whether it is dominant. Eor
instance, the fact that a supplier is able to price-discriminate may be a sign

295
of market powet.

Dominance under Eutopean law may equate the concept of
substantial degree of market power under Section 21

A large nuinber of comments focused on the supposed differt.ancc between
dominance under Eutopean law, and Hong Kogg’s substantial degree of
~arhet power. However, Eutopean rules sometﬂ‘nes refer to c,l,egrees gf
competitive constraints to explain the notion of “independence found in
the United Brands judgment.

The notion of dominance can therefore be explained as the legal version of
the economic concept of substantial degree of market power.

On this basis, the Huropean case-law, which creates a presumption c?f
dominance for an undertaking with a 50% market share, may be te'levant in
Hong Kong™ In any event, this needs to be countcrjbalanced by the instances
where undertakings wete found to be dominant, with a market s.;h:.axf:zglzelow
that threshold. This was so in United Brands v Eurgpean Commission, ﬁd
importantly in 1irgin/ Brifish Airways case, with a market share below 40%.

Importantly, in Europe as in Hong Kong, the notions of dominance and of
substantial aegree of market power ate binary: a firm eithet falls, or does not
fall, within this category.

29;

Second Conduct Rule Guideline, para.3.36.

®4 Case 26/27 United Brands v Eurapean Commission EU:C:1978:22, [67]-[68].

5 Case 322/81 Michelin v Eurapean Commission EU:C:1983:313. o ) y

# Huropean Commission, Guidaice on the Commission’s enforcement priorétiss in applying lerz?; 4
82 of the EC Treaty 1o abusive exclusionary conduet by dominant underiakings (2009/C 45/02),
para.10.

#1 Case C-62/86 AKZO » Enrgpean Commission EU:C:1991:286, [60].

** Case 26/27 EU:CG:1978:22.

0] [2000] T. 30/1.

@
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A finding of dominance is not binding on subsequent courts

21051 In Burope, where the regulator ot the courts atre addressing a case featu_ring

an undertaking that has been found to be dominant in a previous case, they
must re-assess this undertaking’s market power, ¥

The fact that an undertaking has a substantial degtee of

market power does not constitute a contravention of the
Second Conduct Rule

21.052 A finding of a contravention of the Second Conduct Rule is twofold: once it

is established that an undertaking has a substantial degree of matket power

in a market, the regulator must prove that this undertaking abused its market
power. 3%

21.053 Another way of thinking about this is that the Second Conduct Rule creates

a special category of responsibilities for undertakings with a substantial
degree of market power.

21.054 The market strength of an undertaking is relevant to the assessment of the

effect of that undertaking’s abuse’® This was confirmed in a later case,
Tonrra,® and absorbed by the European Commission in its Guidance on Artich
102 Enforcement Priprities™ (Article 102 contains the equivalent in Eutopean
law of the Second Conduct Rule). However, in general, the undertaking’s
degree of market power is not relevant as to whether a certain practice /s

an abuse. This is discussed in greater detail under .22, which deals with th-
object and effect of unilateral conduct.

The standard of proof at the Competition Tribunal is the
criminal standard of proof

21.055 A contravention of the Second Conduct Rule is estrhisiied when the

Competition Tribunal finds that an undertaking with a substantial degtee of
market power has engaged in an abusive behaviour.

21056 In Competition Commission v Nutanix Hong Kong 1td (No 3 '), the Competition

Tribunal ruled, based on Koon Wing Yee v Insider Dealing Tribunal?™ that the

300

Cases T-125/97 et Coua-Cola v Entropean Commission EU:T:2000:84, [82].

Joined Cases C-395/96 P and C-396/96 P Compagaic Maritime Belge Transports v Enrgpean
Compission [2000] ECR 1-1365, [37], and Case C-52/09 TefaSonera S, verige EU:C:2011:83,
[24], and Second Conduct Rule Guideline, para.1.8.

Case C-52/09 TehiaSonera § verige EU:C:2011:83, [81].

Case C-549/10 P Tomra EU:C:2012:221, [39].

Communication from the Conwwission, Guidance on the Commission’s enforcement priorities in

applying Article 82 of the EC Treaty fo abusive excisionary conduct by dominant nndertakings.
% (2008) 11 HKCFAR 170.
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datrd of proof for contraventions of the Conduct Rule is the criminal
. d of proof — e that the court must find beyond a reasonable doubi that an
Smﬂdata]a; I;1215 contravened the Ordinance.”® In doing so, the coutt agecd
uﬂdﬁtl’L ci’minal standard of proof applies in competition proceedings
b : these involve the determination of a criminal charge ‘for the
. of art.11(1) of the Hong Kong Bill of Rights, which provides that
meOS‘j' chz;rgcd with a criminal offence shall have the right to be presumed
f‘[el"efyonf’ 1l proved guilty according to law*" The court concluded that
]‘nﬂofjgilz": diftinguish Koon Wing Yee, despite the fact that the standaij _of
. £ in competition cases is the civil standard of the balance of probabilities
PIOO m’Exisdlzctions.308 Overall, the Competition Tribunal’s position that tbe
b, m; Srtd] of proof follows the application of art.11 of the Hong K.ong Bill
St?ﬂRia hits is understandable, but nonetheless surprising, It makes it much
: gdiflﬁful* for the regulator to win cases in court. Competition cases
E Tt ;cz and often hinge on technical and complicated points, such as
Z:);:rm}; ex;idcnce. A requirement that the regulator proves these mait;is
1overd reasonable doubt could seriously hamper egi.forcement. In the fso;
fhis was cited as one of the reasons to apply the civil standard of pr;;) : )
At the time of publishing, the regulator has not yet announced whether 1
intends to appeal this point at the Court of Appeal.

The implications of this requirement for Second C(?t}ducf Bﬂe cases a;e
anclear, However, it is fair to assume that the Competmc_)n Tribunal must : ;
satisfied beyond a reasonable doubt that (1) an unldertakmg has. a substailm :
degree of market power, and (2) this. undertakn?g engaged in a conduc

which has the object ot effect of harming compettion.

Collective dominance

The Hong Kong guidelines are silent on whether severa]_ undertzk_hlgs car{ 1:;:
considered dominant collectively. In Europe, the debate is not entirely closed.
The initial confusion emanates from the vague language of art.102 of the
TFEU. which refers to “ane or more undertakings...”. No such reference can ].JC
found,in 5.21, which only refers to “[a]n undertaking 'that.has_a ststaImal
degree of matket power...” This contrasts with the situation in b@gapog:é
whete the guidelines directly address the concept of collective dominance.

" [2019] 3 HKC 307, [72]. ’ I

L [Caf}gpgﬁiimz Commission » Niutanix Hong Kong Lrd (No 3) [2019] 3 HKC 307, [61], citng Ng Fo
On » HKSAR (2008) 11 HKCFAR 91, [22].

% Compatition Commission v Nutanix Hong Kong Lad (No 3) ‘[2.019].3 HKC 307, é??] w06

M Nupp Pharmacentical Hoiding 124 v Director General of Fair Ti n.zd.t.u‘g (2002 CA L[ 3}1 .

. Competition and Consumer Commission of Singapore, Section 47 Guidelines, pares.3.16=3.17-

2
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Based on the language of art.102 of the TFEU, the European found
three Italian glass manufacturers to be collectively dominant, in Ttafiay Flat
Glass case, which was later upheld by the General Court."' A number of

other cases followed the General Court’s confirmation that more than one
undertakings could be collectively dominant.

The other side of the “collective dominance” coin is the concept of “tacit
collusion”. When two ot more undertakings act seemingly in concert, byt
without having entered into an agreement, regulators may in some cases
rely on the concept of tacit collusion to establish a contravention of catte]
tules. However, tacit collusion is difficult to establish, and may run contrary
to the concept of “agreement” 2 In this situation, collective dominance is 5
tempting fall-back for enforcers trying to apply competition rules to a number
of market players. However, given the language of s.21, the Competition
Commission may have less difficulty convincing the Competition Tribungl
on the concept of tacit collusion, than on the idea that more than one

undertakings can be collectively dominant when any of them individually
would not have been so.

The list of practices prohibited by the Second Conduct Rule
is not finite

The practice of courts and regulators in Burope have shown that the
prohibition against unilateral abuses can apply to a range of practices, the
list of which is not definitive. 'The language of s.21 confirms this position.
a conduct “may, in particulat, constitute such an abuse, if it involves.. "%

The Competition Commission, in its guidelines, mentioned numeiGus types
of abuses which are not listed at 5.21 of the Ordinance.

In Europe, the courts and regulatots have expanded the range ot abr1ses covered
by the prohibition against unilateral abuses, to cover for istance repeated
untruthful statements made to a patent office by an intellectual property owner. ™

Examples of conduct which violates the Second Conduct Rule:
predatory pricing

It constitutes an abuse for an undertaking with substantial market power
to set prices below cost, if this is done in an attempt to force competitors

w

Cases T-68/89 erc Societa Vetrol SpA v European Commission BU:T:1992:38, [358].

The concept of “agreement” is discussed under s.6.

B Section 21(2).

M Case T-321/0_AstraZensca v Enrapean Commission U T:201 0:266, [823]—[864]. Confirmed by
the ECJ in Case C-457/10 P _AgraZeneca European Commission BU:C:2012:770.
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f the relevant market or to discipline competitors. .Underta_kjng.s
- e in this behaviour typically do so after calculating that their
- Cﬂgail etitors cannot follow the price cuts imposed by the dominant
smsgf:a]izlgpand cannot maintain a loss-making position for more than a
ufn )

ShOIt Peﬂod Of ti.fnﬁ

Predatory pticing is intrinsically countt?r-inmiﬁve. It involﬁvei Y {;fferi;g

tiin;:s deep discounts to consumers, 10 2 ﬂ’-IOVc that‘ seemingly en‘e s
R ets. Price cuts and discounts are often rightfully interpreted as signs
COﬂs;m;lth;f level of competition in a market, where firms vie for CuStOI_Ilf.:I‘S
Ofda 'ientifvise them to switch brands ot suppliers, to attempt to S(-}hd'lfy
at;leirfxisﬂng customet base. However, predatory pricing rm.lst be cons1.d:::1:ed
qot for its short term effects, but with a .long—term petrspective. Ir;glattlcd a::,
the firm attempting to price its competitors out of the @aﬂs&i ﬂiet ii
raise ptices vnce these competitors are n‘o longer supplying the market,
order o recoup the money lost when selling below costs.

T, Barope, it is not necessary to prove that ‘fhe dominant un.d?;ﬁg a;;:tcd
hilst having the certainty that it could recoup its losses post-cjmt. his Eas een
rejected several times by the EC], inchuding in Tefra Pak I ﬂterfmfmml_ 5'1_4 .v) £ Hropean
Commission’® and mote tecently in France Télécon: v Esuropean Commission.

In its guidelines, the regulator indicated that i‘F c?onsiders that the E)redj;t\{;gr
pricing to be anti-competitive by object, wh(.en it involves pricing be O}xivh . "
In these cases, the regulator considers that it do.e_s not need to establish that
the practice has or is likely to have anti-competitive effects.

To determine whether predatory pricing is taking plact_:, _the regulator indicated
that it will focus on two principal metrics: AVC and pricing belt?vtf average total
cost (ATC). The regulator considers that pticing below AVC is likely to1 be
outright irrational, because the business selling belo'w‘ AVC would make a loss
on every unit of product it sells. In Burope, the pricing below {’NC ;;{:atcs a
tebuttable presumption that a dominant undertaking acted abusively.

In some cases, products have large fixed costs and %O\?.J marginal .costs pet
ptoduct, In these cases, the Competition Cormmssu‘)f_l recognised that
pricing below long-run average incremental cost and pricing below average
avoidable cost may be suitable alternative ways of accounting for costs.

Contrary to pricing below AVC, pricing below ATC b1.1t above AVC can be
rational, as businesses selling below ATC may be rational. In these cases,

% Case C-333/94 P Tetra Pak International SA v European (:D;Wm.?fﬂoﬂ‘E‘1L4.C.1996~436; [+
6 Case C-202/07 P Franae Télécom v Enrapean Commission BU:C:2009:214.
3 Case C-62/86 AKZO v Eargpean Conmission EU:C:1991:286.
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47.003
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of an authorised officer is linked to, and limited to, the sear
powers of the regulator.

ginate from s.14 of the Trade Descriptiog
Ordinance (Cap.362). However, although the appointment mechanism j
similar, the mechanism by which authorised officets conduct seatcheg g
different under the T'rade Description Ordinance.®7 It should also be noteq
that the Legislature included a requirement that the appointment is made iy
writing, Such a requirement is not found in the Trade Description Ordinanee
although other regulatory regimes provide that authorised officers bel
appointed in writing#* The requirement to 2
consistent with the regime of search and seiz
Act 1998, which provides that such officers
by the regulator’s Director.® In Singap
appointed in writing by the regulator,

ppoint officers in Writing i
ures under the Competition
must be authorised in wrig

ore as well, authotised petsons are

Documentary evidence of an officer’s authorisation under

s.47 must be
produced, if requested, as per s.49.%1

48. Warrant to enter and search premises

(1) A judge of the Court of First Instance may issue a warrant
authorizing a person specified in the warrant, and any other
persons who may be necessary to assist in the execution of
the warrant, to enter and search any premises if the judge s
satisfied, on application made on oath by an authorized uificer,
that there are reasonable grounds to suspect that thereare or are
likely to be, on the premises, documents that may be relevant
to an investigation by the Commission.

(2) A warrant under subsection (1) may be issged subject to any
conditions specified in it that apply to the warrant itself or to
any further authorization under it (whether granted under its
terms or any provision of this Ordinance).

This is discussed under 5,48,

See for instance, the authorised officers under the building regulation regime, under which
officers authorized to enter premises to conduct inspections must be appointed in writing,
Buildings Ordinance (Cap.123) 5.22(5).

UK Competition Act 1998 5.28(2).
Competition Act (Cap.50B) 5.64(a)
for the search are not necess
investigator, under 5.62.

"This is discussed under 5.49.

— although appointments of other persons authorised
arily in writing when the investigation is conducted by an

156
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COMMENTARY

investigati 48.001
to search premises is probably the most powcr.ful mvcsngauv;,
- ulators. It can yield a substantive amount o

The P s
mpetition feg . : i ife
ool of comp formation, and is always a distuptive moment in the I

documents and in
of 2 company-

ter and search premises are granted by judges of _the Court 48.002

g i e under 5.48(1). Common law demands that t-he judge who
i t is then different than the judge who adjudlc_atf.zs the case
- Warrt?;'lon Tribunal, should the Competition Comss1o11 decide
g thf': o dinos under 55,92, 94, 99 and/or 101.¥% In this regard, th.e
¢ bﬁ'ﬂg Prot;ee(:ogl etition Commission has been, in most cases where it
g - ‘ri warrfnt under 5.48, to seck a warrant not from the _Godfrcy
E ~s éd:ll nt of the Competition Tribunal) but from a differc_ent judge —
Lﬂ?]ug;:fl; teo ensure that the President of the Competition Tribunal could
undcubie

{en hear the proceedmgs.

i to
Process to obtain a warrant and persons authorised

execute a watrant

The mechanism for the regulator to obtain fmd execute Ia{ Watt;l{f::nvaji[lﬁz 48.003
from other jurisdictions such as England or Singapore. In ong“ or f},ﬁed

ition Commission first appoints an employee as an “au s ;
COmPimloz 47. The authorised officer then takes an oath. in frolnt o
Df'ﬁcer U?tgt Séou-xt of First Instance under s.48(1), and the judge3 if t}_le
; ]udg(': e met, can issue a watrrant “authorizing a person spf.amf}ed in
- — d a;l other persons who may be necessary to assist i the
- W?Jﬁ% aﬂ?ﬁ waz:aﬂt” to conduct a search. Interestingly, 5.48(1.) dé)c.as r:;)t
::;S:ljre that the watrant is executed bv the officer initially au?:ﬂribz wl::rs “z
first place by the Competition Corn;mssmnt.hhlrs;c;c:;ile \iar;ﬁ: o iI: o e
person specified in the warrant, and any othe .Oath gy

e officer authorised under 5.47 and who takes an :
;];;;e:ﬂt from the person anthorised by Ze zz.largam‘. if:;zgeirs, ;izﬁi‘t:v;ﬁ;
foresees the case where the officer authosised un 5. i

. This was discussed by the Hong Kong CO].'M of Appeal,

:EOS;;;}; Elh; challenge to a search where 1'_lhe auﬂmns-ed ofﬁ::}rle:rzsn r‘;c;i
present that the regime (in that case, the regime for Pohce i;a ches under
the Mutual Legal Assistance in Criminal Matters Ordinance™”)

1 37, citing the Hunter v Sontham Ine
92 Re Hong Kong Shanghai Banking Corp 124 [1992] HKDCLR 37, citing

1984) 11 DLR (4th) 641. ] i
i l(\/[utuil Legal Asfsistance in Criminal Matters Ordinance (Cap:.525).
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authorised officer applying for a warrant, and different officers executipg :

The Co_urt of Appeal said in this occasion that this was designed to -
ﬂ.’lat 2 single application could be made for several searches to be exﬁnsu:e
simultaneously in several locations.® It is therefore not necess e
named authorised officer is present at the premise B

s during the search, Ty ;

= i t
however necessary that the named authorised officer remains “the offy s
cer

in charge of the search and seizure operation and answerable for the d
ue

execution of the search warrant by those other authotised officers wl,
assist him in this task.”®5 S

ain 2 warrant under the Ordinance is overall consistent with the many

obt .
diffeent search warrant regtmes under Hong Kong law.™"

Under Hong Kong law, thtee cumulative conditions must be reunited for a. sea.xch 48.008
1o be ceasonable: (a) there must be a search warrant or a form of auth_gusaﬁon;

(b) the wartant ot authorisation must be issued by a person with the ability to act

judidgjly and who must not be involved in the investigation; and (c) the warrant

be issued after the judicial authority has established upon oath that
reasonable and probable grounds exist to believe that, fist, an offence has been
committed and that, second, evidence linked to this office is located in the Place
10 be searched*” If these three conditions are met, a search does not violate
a person’s tight to privacy, family, home and cotrespondence under the Hong
Kong Bill of Rights** The Furopean Court of Human Rights also found that a
wargant is isstied in violation of a person’s privacy right if it is drafted in general
s, without information about the investigation, in a way that results in wide

mﬂY Oﬂl}‘T

48.004 In England, the head of the tegulator applies to the court for a w
an.d the warrant delivered by the court authorises “a named officer Z‘mit’
Directot, and any other of his officers whom he has authorised in writin, 3
accompagy the named officer.”¥S There is no requirement that the re u_lagtm
first appoints an “authorised officer” as it is the case in Hong Kong. -

ferm

. i i z ! 501
48.005 In Singapore, the tegulator or any investigator appointed by the regulator seizui= powers being granted to the petson executing the warrant.
may apply for a war : . : _ _
nar;lecfl:)%ﬁc i ran‘t. If the coutt delivers a warrant, it authotises “ A seatch warrant does not need, in order to be valid, to recite the further 48.009
- ot , and (a) in the case of an mvestigation conducted by the tact that the officers, having lawfully gained entry, proposed to exercise their
ommission, su'ch other officets or persons as the Commission hag ower of seizure. 2
authon.SCd 10 wiiting to accompany the named officer; and (b) in the case ¢ ;
.Of an anvestigation conducted by an inspectos, such other persons as the ) The information in suppott of a warrant application is protected by Public  48.010
mspector may tequire” Here as well, there is no requirement that the Privilege Immunity.*
tegulator first i “ . e . - . .
Kgﬂ but the iPPOHitS - auth_onsed officer” as it is the case in Hong A judge is not required by law to place on the warrant conditions forits execution 48.011
i c a i i P s P .
If thge regulator gulator w# appont an investigator to apply for a watzam designed to protectlegal professional privilege. The ability to place such conditions
e Hees an mvestigatgr, this offess the advantage of allo Viag is discretionary for the judge, and the absence of conditions does not invalidate
Warrmi iths 1eﬂmv‘33t1gﬂf0r requies to attend to be anthorised uiider the the warrant.® This is particularly relevant in the context of the Ordinance, since
, W 3 i \. X . -
out the need for these people to be appointed in wting, 548(2) allows the judge to issue a warrant subject to conditions.’®
48.006 Further the law 1 e 5 : -
iy ’ro 5 n ‘Sdlﬂgfapore and in the UK provides 14 warrantless Section 48 does not provide for a limited duration for search warrants. 48.012
cedute, asi ibilite : . . ;
the regﬂamr - E;lt e the. possibility of ge.ttm;é a wvarrant. It allows If it possible to atgue that a warrant is only valid for one day, absent any
. i i Preﬂ.llscs _w1thout a warrant, if it gives the occupiert of mention to the contrary in the watrant itself. This contrasts with the UK
€ premises a written notice with two days of advance notice, % ]
Threshold to obtain awatrrant . See for instance, Police Force Ordinance s.50(7); Independent Commissign Agaj:nst
48.00 Th . Corruption Ordinance (Cap.2014) s5.10 and 17, and Setious and Organised Crime
007 € court may issue a warrant if it is satisfied that “fhigte: are reasorbin Ordinance (Cap.455) s.5. B
grounds to suspect that th i ) ® Re Hong Kong Shanghai Banking Corp 124 [1992] HKDCLR 37, citing the Hunter v Southas In:
: p hat there are or are likely to be, on the premises. (1984) 11 DLR (4ch) 641
ocuments > ) R > _ (141,
ts that may be relevant to an mvestigation.” The threshold to ® Hong Kong Bill of Rights art.14.
" Modeston v Gresce 51693/13, [46]. ‘
2 Apwle Daily Lid v Commissioner of Independent Commission Against Corrnption (2000) 3 HIKCFAR 26.
5 Cham Kam Ching Jabn Barry v Commissioner of Police [2014] 4 HKLRD 263, [4]. . )
::: g?;u Mei Yiu Paddy v Secretary for Justice (No 2) [2012] 3 HKLRD 65, | 69). 504 Ig{uﬁppi(.H Hfan‘% {fggzge]@g YH ngg;% C[; ,;1] fi;’;mmnner of Independent Commission Against
: orruption (INo 2) |2 HKL] L 74— .
¥ UK Competition Act 1998 5.28(2).  The scenario of the case cited above in this paragraph appears to be the most likely case of
" Singapore Competition Act 2004 (Cap.50B e conditions on a warrant, # conditions for the respect of legal professional privilege when
: 2004 (Cap.50B) 5.64; and UK Competition Act 1998 5.27. the regulator searches the house or the office of a lawyer.
158 159
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and Singapore, where a search warrant has a statutory validity

v Lk 5 peﬂod of One
month beginning with the day on which it is issued.5% '

Internationally, the threshold to obtain a watrant is lower in Hong &,
than in other jurisdictions, A judge may issue a warrant under 549 if he -

she is satisfied “that there are reasonable grounds to su
or are likely to be, on the premises, documents that may be relevant ¢, an
investigation by the Commission”. In England, a judge may only delive,
a warrant if documents were requests under another power byt wete nog

produced, or if the judge is satisfied that “if the documents were required tq

be produced, they would not be produced but would be concealed

: > leMoved,
tampered with or destroyed”, or that an investigative officer attempted ¢,

enter the premises under the regulator’s warrantless search but was unable
to do so. The law in Singapore is essentially the same as the UK. Competitiog
Act on this point.*”” This difference is likely due to the Legislature’s intent
to align the regime of warrants under the Competition Ordinance with that
of other investigation tegimes in Hong Kong, such as by the customs o
the anti-graft agency. As a result, any

challenge to a warrant search in Hong
Kong will likely be dealt with undes the existing rules and Ptecedents of

Hong Kong law, identified above in this section. Whilst this is likely to tesult
in predictability, it also means that the fairly low threshold to obtain a wattant
under s.48 and the relatively regulator-friendly rulings of Hong Kong cours
on this topic will make any challenge to a warrant search difficult,

49. Duty to produce evidence of authority

(1) An authorized officer executing a warrant must
produce for inspection—

(a)
(b)

if requested,

documentary evidence of his or her.ideutiiy;

documentary evidence of his or her authorization under
section 47; and

(c)

the warrant.

COMMENTARY

Section 49 forces authorised officers to
(Documentary evidence of identity,
inspection by the uﬁdertakiﬂg targeted

produce a number of documents
s.47 authorisation and warrant) for
by the Competition Commission.

% Singapore Competition Act 2004 (Cap.50B) 5.65(7)(b); and UK Competition Act 1998 5.28(6).
*" Singapore Competition Act 2004 (Cap.50B) 5.65.

160

spect that thege are

Section 50

‘ As .discui shotised officers”. The authorised officer is the perscgl appointed
. n Commission to take an oath at the Court of First Insta_nce
the C(_)mpctmo ¢ for the seatch — whilst the warrant will simply authorised
and ObmmaWﬁﬁ:lsarv to assist” (as per the language of s.48(1)) to ﬁﬂt&l-i T.he
ﬁm“PersOﬂS g S ﬁtJ undertakings recciving the visit of the Compeu‘t_lon
: .S'-AS ;ﬂic:l;t ,be able to obtain documents from every Competition
WSS;(;E employee participating in the search under s.49. Instead, such
Commiss

information can only be obtained from the “authorised officers”.
informa

i isati der
tice, the documentary evidence of an officer’s authorisation un
ctic ] . : ‘ ;
g P;:ﬂl be ;edacted to protect the information relating to other underta lsmf7
S.
5’4; ther simultaneous searches that may take place under the same
and 0
authotisatic0. N
btaiine information under s.49 is not only allowed, it is often uscﬁJ:I._ In
tasiing n ‘ . Io
3 of its first searches under the Competition Ordinance, the Compe fon
3 . . . 0
onnmis sion’s wartant notoriously failed to mention the correct name :
i : .
¢ ‘d taking tatgeted, and the regulator was forced to obtain a new warra
Fuil er ) ;
before its staff could enter the premises.

: The Competition Commission’s practice has been to allow undertakings to
make a copy of the documents identified in 5.49.

| 50. Powers conferred by a warrant

(1) A warrant issued under section 48 authorizes the persons
specified in it— - )
(a) to enter and search the premises specified in the warrant;

(b) to use such force for gaining entry to the premises and_ for
breaking open any article or thing found on the premises
as is reasonable in the circumstances; -
(c) to make use of such equipment as is reasonable in the
| circumstances; .

(d) to remove by force any person or thing obstructing the
I execution of the warrant;
I (e) to require any person on the premises to producfa any
| document that appears to be a relevant document, in the

: i

| possession or under the control of that perso »
) (f) tomake copies of or take extracts from any document tha
L

appears to be a relevant document found on the premises
or produced to a person executing the warrant;
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d under ss.47 and 48, not all persons participating in a search under  49.002
e s ]

49.003

49.004
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in the normal course of business or in relation to a com

the conduct of this director. Pany’s busines, :

103. Unfitness to be concerned in management of company

(1) For the purpose of deciding under section 102
a person is unfit to be concerned in the mana
company, the Tribunal—

(b) whethey
gement of 5

(a) must have regard to whether subsection (2) a
sect i
. ; 1 ( ) ppll es tO the

(b) may have regard to the conduct of the person as the dieg.
tpr of a company, in connection with any other contry .
tion of a competition rule. i

(2) This subsection applies to a i i
oo p person if as a director of the

(a) the person’s conduct contributed to the contravention
the competition rule; 2

(b) the c_onduct of the person did not contribute to the contra.
vention, but the person had reasonable grounds to sus t
that .the conduct of the company constituted the cor?t;ac?
vention and took no steps to prevent it; or i

(c) the person did not know but ought to have known that
the conduct of the company constituted the contra‘.'cnt:iﬁn

COMMENTARY

Section 193 sets the parameters for the Competition Tribunal to declare that
a person is unfit to be concerned in the management of a company.

Under 5.103(1)(a), the Competition Tribunal must take into account th
‘tch_tee factors of 5.103(2). Section 103(1) states that the Competition Ttib ai
must h_ave tegard to...” these factors. This does not mean that it r::Jln t
automatically disqualify a person who meets any of the criteria of s 103(125}
.It means that the Competition Tribunal cannot ignore these three-factors.
In its assessment of whether the person is unfit to be concerned in the
management of a company. If, for instance, the Competition Tribunal was
(t)c; de1noysa2d15qua]iﬁcaﬁon order application whilst ignoring any of the criteria
b :h o e(g);l at::r.Competmon Tribunal ruling would be exposed to an appeal
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L
d

Jnaddition, unders:

weontravention” ©

o a supetior app
derefote 4 “previous” contravention.

th

| Section 105

targeted person’s conduct “as a director of a company, in connection

any other contravention of a competition tule.” In this subsection, a
learly signifies a case in which the Competition Tribunal,
eal court, has ruled that a contravention took place —

104. Applications for disqualification order and for
Jeave under an order

(1) An application for a disqualification order may be made only
by the Commission.

(2) 4N application for leave of the Tribunal to participate in the
Affairs of a company in one of the ways prohibited under
section 101(2) (Disqualification order) may be made only
by or on behalf of the person against whom the order was

made.

COMMENTARY

Section 104 deals with two types of applications.

Section 104(1) makes clear that only the Competition Commission can
apply for a disqualification order. This is already clear from the wording
of s.101(1).

In addition, 5.104(2) deals with applications for “exemptions” for disqualified
persons, which the Oxdinance names “leave of the Tribunal to participate
in the affairs of a company in one of the ways prohibited under s.101(2)”.
The Ordinance is silent on this type of application, save for s.104(2). This
subsection makes clear that such an application may only be made by ot on
behalf of the person against whom an order was made.

105. Contravention of disqualification order

A person who contravenes a disqualification order commits an
offence and is liable—
(a) on conviction on indictment, to a fine of $1,000,000 and
to imprisonment for 2 years; or
(b) on summary conviction, to a fine at level 6 and to impris-
onment for 6 months.
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108.005 In addition, this point was discussed in more detail Taching Petrojosy, Co Ly
v Meyer Aluminum 1.24d. The case is still going through the courts at the time
of printing. It concerns a contractual debt for unpaid fuel, and a defence of
illegality by the debtot, who claims that the plaintiffs (the fuel suppliers) fixed
prices, making the contract debts unenforceable. The defendant alsg taised 5
defence of set-off, seeking to reduce the debt by the amount corzesponding
to the overcharging following the alleged price-fixing, The case is partially
transferred from the Court of First Instance to the Competition Tribung] 6
In the transfer ruling, where the Court of First Instance transferred part
of the case to the Competition Tribunal, the court noted that it is not clege
whether a defendant taising a competition defence would have a right ¢4
claim damages directly in the same action, should the competition defence he
successful (i, should the plaintiff be found in contravention of a competition
tule).®® The Court of First Instance noted that it was not necessary g
irmnediately solve the question of whether a claim for damages under 5.94
could be made together with a competition defence. However, it added that
a follow-on action under s.110 remains possible, “after a judicial Hndjng of
contravention has been made not only in the context of an enforcement

action brought by the Commission, but also in the context of a defence in an
action raising a contravention of a conduct rule” &'

108.006 In this case, the defendant is claiming a loss linked to a contravention of g

competition rule. However, the defendant is not asking for damages but instead
is claiming that this loss either makes the contracts unenforceable, or that he
contractual claim of the plaintiffs should be thus reduced. The defendns did
not file a counterclaim, did not ask for relief, not even a declaration. Ada esult,
this defence does not in itself violate s.108, which would preclude the same
petson from simply asking for damages in court in a tort action. In its ruling
following the Case Management Conference, the Competi’on Tribunal noted
that “[Section 108] appears to prohibit the bringing of any private actions in
relianice of contravention of competition rules.”®? The court added that “[the
defendant| would not have a right to seck any relief under s 94 and s 1(a) Sch.3

to CO, but instead may seek “follow-on’ relief under s 110 after the Tribunal
has found contravention of a conduct rule.”%

108.007  Owerall, the unanswered questions on the full impact of 5.108 all centre around

whether actions for damages are entirely restricted to follow-on actions under
5.110. The fact that s.108 is located in Part 7, which deals exclusively with

*® The transfer aspects of the case are discussed under 5,113,

** [2018] 2 HKLRD 1284, [40].
“U Thid, [41],

692 I[lja;al

 Thid

o
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Section 109

actions, seems to indicate that damage actions by individuals a.nd
- inc,ieed limnited to follow-on actions. Both the Court of Fn-slt
- zilmthe Competition Tribunal seem to agree with this. Howev.el.‘, it
InStm')CQ ar‘; en whether in some exceptional cases (such as in a competition
rﬂ?ams)tfhee(f zmpetition Tribunal could not issue an order to pay damages.
defence -

109. Pure competition proceedings not to be brought in
' Court of First Instance

No person may bring any proceedings in the Court o£ Flﬁt;nsganf,:
ion I an
i i ¢ of action is only the defen
under this Part if the caus . . -
contravention, or involvement in a contravention, of a conduct rule

COMMENTARY

Sesion 109 is the corollary of s.108. It bars private actions (nlil.?djélg

I : i irs if the
ft]]o\x,uon actions under s.110) in the Court of ‘Fl‘fb'[ I.nstance, e
., f action is only the defendant’s contravention, or involvemen
causc O

23
contravention, of a conduct rule.

i inti i i to
The effect of 5109 is to force potential plamﬁf_fs to ﬁle all private actl(t)f;smiil
the Competition Tribunal. In turn, the Competition Tﬂbmﬂ Wﬂi not en ;4
svate actions outside of follow-on actions, and outside of transfer cases.
priva

. .
he wording of 5109, “if the cause of action 1s only the defel;da{ltb
1 - i of First
conttavention...” leaves the door open to actions at the C()u(ritf o
W Vi i i e defendan
eral causes of actions is th
Tnstance where one of se _ iy
contravention, ot involvement in a contravention, of a competition ul
el

This was the situation in the Loya/ Profit International Development Ltd v Trfwe/
; ! laintiff, a travel agent, filed an action

Industry Council of Hong Kong. 'The p ; agen .

a’t? EEEU’COUIt of fFiIst Instance to declare that two c_hrectwes published by

the TIC, a non-statutory regulatory body for the mdust:ly, we;f:e,dacr;c;rﬁi;

, i ition Ordinance. The action also re
thers, contrary to the Competition : _ 0
ze;endant’s alleged multiple viclations of the Companies Ordmanlc):e.h z:;
such, the action was not automatically barred by 5.109, and could be hea

by the Court of First Instance.”

4 Transfers are discussed at ss.113-121.

o 256,/2016, [2017] FIKEC 836), [1]. o e pciina
' %(S\go,u:t éf Firs[t ]nz]t:mce ultimately ruled that the plaintff did got mil;c(‘i ; f ;:; ot
d case for the competition aspects of the case to be transferred to the Comp

good cas

Tribunal. This is discussed in detail at s.113.
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Division 2—Follow-on Action
110. Follow-on right of action

(1) A person who has suffered loss or damage as a result of any
act that has been determined to be a contravention of a condyct
rule has a right of action under this section against—

(a) any person who has contravened or is contravening the
rule; and

(b) any person who is, or has been, involved in that
contravention.

(2) Subject to section 113, a claim to which this section applies may
only be made in proceedings brought in the Tribunal, whether or
not the cause of action is solely the defendant’s contravention, or
involvement in a contravention, of a conduct rule.

(3) For the purpose of subsection (1), an act is taken to have been
determined to be a contravention of a conduct rule if —

(a) the Tribunal has made a decision that the act is a contra-
vention of a conduct rule;

(b) the Court of First Instance has decided, in any proceed-
ings transferred to it by the Tribunal under section 114(3),
that the act is a contravention of a conduct rule;

(¢) the Court of Appeal has decided, on an appeal from a
decision of the Tribunal or the Court of First Instance,
that the act is a contravention of a conduct rule:

(d) the Court of Final Appeal has decided, on an zppeal from
a decision of the Court of Appeal, that the act is a contra-
vention of a conduct rule; or

(e) a person has made an admission, in a commitment that
has been accepted by the Commission, that the person has
contravened a conduct rule.

COMMENTARY

Section 110 creates a direct right of action for follow-on actions. The wording
of 5.110 is close to that of the provisions of the Singapore Competition Act
which creates a right to follow-on actions for damages.”” As with the Hong

%7 Singapore Competition Act 2004 (Cap.50B) s.86.
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Kong regime, standalone actions for damages, and actions by third parties,
are barred under the law. However, to date, no follow-on action has ever
heen filed in Singapore.

Which court

Under s.110(2), follow-on actions for damages can only be brought at the
Competition Tribunal. This is the case “whether or not the cause of action
is solely the defendant’s contravention, or involvement in a contravention,
of a conduct rule” Thetefore, any follow-on action for damages must be
brought to the Competition Tribunal, even when it is combined with other
demands such as damages for non-competition losses, or a request for an
injunction not related to the Competition Ordinance.

One qualification here is the mention in 5.110(2) that the rule stating that
follow-ori’ actions can only be brought in the Competition Tribunal is
“[s]ubject to Section 113 Howevet, 5.113 is concerned with transfers of
proceedings from the Court of First Instance to the Competition Tribunal.
Therefore, despite the express qualification of 5.110(2), it is not clear how
5113 can limit the above-mentioned rule.

The Registrat of the Competition Tribunal must publish a notice as soon as
ptacticable after the receipt of a claim brought under 5.110(1).%®

The ruling or admission containing the contravention

As stand-alone actions are prohibited under ss.92 and 108, the plaintiffs are
dependent on a finding by the Competition Tribunal, the Court of Instance,
a higher appeal court, or an admission, before a follow-on action can be

filed.

As per 5.119, in proceedings under Part 7 (which encompasses follow-on
actions), the Court of First Instance and the Competition Tribunal are
bound by an eatlier decision of the other court that the act in question is
a contravention, ot involvement in a contravention, of the conduct rule.””
This is in line with the UK tegime: under the Competition Act 1998, the
decisions on which follow-on actions can be based expressly bind the

Competition Appeal Tribunal in these actions.”

In addition, as per s.149, a finding of fact by the Competition Tribunal,
which is relevant to an issue arising in any other proceedings, either in

“® Competition Tribunal Rules (Cap.619D, Sub.Leg) r.19(1)(c).
“ This is discussed in detail under s.119.
™ UK Competition Act 1998 s.4TA(9).
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the Competition Ttibunal or in the Court of First Instance, telating 1 5
contravention of a conduct rule, is evidence of that fact in those proceedings
if the decision is final.

The Competition Tribunal rules provide that “[tlhe originating notice S
claim must specify the decision of the specified court or admission in a
commitment on which the plaintiff relies to establish a contravention of
a conduct rule”™ In addition, “[t]he statement of claim must specify the
particular part of the decision or commitment [...] which determines o
admits that a relevant act is a contravention of a conduct rule.”72

Finally, 5.110 is silent on whether a claim can be brought for loss ot damage
suffered as a result of a breach of competition rules in another jurisdiction,
“a conduct rule” in sub-s.(1), and the
finite list of acts taken to have been determined to be a contravention of
a conduct rule in sub-s.(3) narrowly restrict follow-on actions to a loss of
damage established in a court.

However, the clear reference to

Quantifying damages

As the previous court ruling ot admission can be used as evidence that
a contravention of a competition rule has taken place, the plaintiff in a
follow-on action for damages must only prove that it suffered or loss or
damage as a result. The Competition Ordinance and the Competition
Tribunal Rules ate silent on the calculation of damages.

Competition law being grounded in economic theory, the calenloncn
of quantum damages is, unsurpdsingly, a topic that stirred a substantial
amount of debate. A number of methods can be used to calculute damages,
and courts often resort to a combination of methods rather than a single
approach. The starting point, in most cases, is the 'dat2 gathered on
commercial activity (such as sales, demand, prices) {~r tizz duration of the
contravention. The most conventional way to calculaie damages consists
in calculating the amount overcharged as a tresult of the anticompetitive
activity, multiplied by the volume of products bought for the relevant
period, minus any amount passed on down to consumers or buyers,
plus interest. This is simplistic, with the biggest criticism of this method
being that any amount overcharged also results in a loss of competitivity
(unless all other market players were similatly affected), and therefore the
deduction of all amounts passed on down the supply chain misses part of
the damage done to a business. Nonetheless, the above formula remains a

™ Competition Tribunal Rules (Cap.619D, Sub.Leg) .93(4).
" Ihid, 93(5).
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asive way to estimate a person’s loss as a result of a price-fixing cartel

eIV fes _
?thf: most common type of anticompetitive activity), and therefore are likely

{0 be at least a starting point for the Competition Tribunal to determine

compensatory damages.

In addition, the general principles of damages remain valid, including the
fact that the Competition Tribunal can order the payment of exemplary
damages, in addition to the compensatory damages discussed above.

lan Taching Petrolenns Co Lid v Meyer Aluminiurs, the court clarified that the
follow-on right of action exists “after a judicial finding of contravention
has been made not only in the context of an enforcement action brought by
the Commission, but also in the context of a defence in an action raising a

contravention of 2 conduct rule” "™

Right 10 follow-on actions for damages against non-appealing
cartiict when one member of the cartel successfully appealed

i1 2 recent case, the UK Supreme Court ruled that a claim for damages is
sot precluded against the non-appealing cartelist in a decision concerning
several cattelists, even when one of the members of the cartel successfully
appealed the ruling™ In this case, rail operator Deutsche Bahn had filed
a complaint against Morgan Crucible, a company targeted by a European
Comumnission in the 2003 carbon and graphite cartel. Several other members
of the alleged cartel in the Furopean Commission decision had appealed
the decision. However, the defendant did not, having successfully applied

for immunity.

111. Commencement of follow-on actions

(1) The periods during which proceedings for a follow-on action

may not be brought are—

(a) inthe case of a decision of the Tribunal, the period during
which an appeal may be made to the Court of Appeal
under section 154;

(b) in the case of a decision of the Court of First Instance, the
period during which an appeal may be made to the Court
of Appeal; and

™ [2018] 2 HKLRD 1284, [41].
™ Deutsche Bahn AG v Morgan Advanced Maserials Pl [2014] UKSC 24, [22].
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(b) the members and parties have agreed to proceed unde
subsection (2), 1

the Tribunal as so constituted is to be regarded as proper}
constituted. #

COMMENTARY

146.001 Section 146 deals with the absence of a member during the course of

proceedings. The central element of 5.146 is that the consent of the patties
is always required, either for the continuation of proceedings, or for the
replacement of an absent member,

147. Rules of Evidence

In proceedings under this Ordinance, other than proceedings in
which the Commission applies for an order for—
(a) a pecuniary penalty under section 93; or
(b) a financial penalty under section 169,
the "Fribunal is not bound by the rules of evidence and may
receive and take into account any relevant evidence or infor-

mation, whether or not it would be otherwise admissible in a
court of law.

COMMENTARY

147.001 The Competition Tribunal is not bound by the rules ot evidence, except

147.002

in proceedings for which the Commission applies for an order for (a) a
pecuniary penalty under s.93, or (b) a financial penalty under .169.

The Competition Tribunal’s ability to admit evidence that would
otherwise not be admissible in a court of law remains, however, bound by
considerations of due process and by the rights of the parties. Itis therefore
unclear whether, for instance, heatsay evidence or anonymous testimonies
would be admissible in the Competition Tribunal, as those could potentially
harm the other patties’ right to a fair hearing,*” and contrary to the rights of
persons charged with or convicted of criminal offence

*7 Hong Kong Bill of Rights art.10.
88 Thid, art.11.
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Difficulties may arise in mixed proceedings. If, in proceedings falling 147.003

within the proceedings specifically mentioned at s.147, a party seeks to
pbring evidence that would normally nor be admissible, but with regards
to a different aspect of the proceedings, it is unclear whethet these would
be batred by s.147. Howevet, a strict reading of 5.147 seems to imply that
evidence normally not admissible is batred in mixed proceedings.

148. Evidence that might tend to incriminate

(1) A person appearing before the Tribunal to give evidence, other
than in proceedings in which the Commission applies for an
order for—

(a) a pecuniary penalty under section 93; or
{b) a financial penalty under section 169,

is not excused from answering any question on the grounds
that to do so might expose the person to proceedings referred
to in subsection (3).

(2) No statement or admission made by a person answering
any question put to the person, in any proceedings to which
subsection (1) applies, is admissible in evidence against that
person in proceedings referred to in subsection (3).

(3) The proceedings referred to in subsections (1) and (2) are—

(a) proceedings in which the Commission applies for an
order for—

(i) apecuniary penalty under section 93; or
(ii) a financial penalty under section 169; and
(b) any criminal proceedings, other than proceedings for—

(i) an offence under section 55 (Providing false or
misleading documents or information);

an offence under Part V (Perjury) of the Crimes
Ordinance (Cap.200); or

an offence of perjury.

(i)

(i)

COMMENTARY
Section 148 complements the Ordinance’s limit on the privilege against self-

inctimination inscribed at 5.45. Where, under 5.45, a person is not excused
from making self incriminating statements, but also is protected against
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direct use of these statements against himself or herself, s.148 ex

i o o : tends the
same “direct use prohibition” to evidence.

The discussion under .45 on the privilege against self-inc

ritmination in ghe
context of the Ordinance is applicable here under 5.148.

149. Findings of fact by Tribunal

(1) A finding of fact by the Tribunal, which is relevant to g
issue arising in any other proceedings, either in the Tribunaj
or in the Court of First Instance, relating to a contravention of

a conduct rule, is evidence of that fact in those proceedings
if—

(a) the time for bringing an appeal in respect of the finding
has expired and the relevant party has not brought

such
an appeal; or

(b) the final decision of a court on such appeal has confirmeq
the finding.

(2) Inthis section—
relevant party (5 #—77) means —

(a) in relation to the first conduct rule, a party to the agree-

ment which is the subject of the alleged contravention;
and

(b) in relation to the second conduct rule, the undaitaking
whose conduct is alleged to have contravened e conduct
rule or any other person involved in the contravention.

COMMENTARY

Section 149 ensures that issues litigated once in the Competition Teibunal
are not excessively re-litigated in subsequent competition proceedings. A
finding of fact by the Competition Tribunal, which is relevant to an issue
arising in any other proceedings, either in the Competition Ttibunal or
in the Court of First Instance, relating to a contravention of a conduct
rule, is evidence of that fact in those proceedings if the decision is
final. It is likely to be mainly relevant in follow-on actions for damages
under 5.110. Evidence that a contravention as taken place may also be
relevant in proceedings concerning an alleged contravention similar to,

or connected with, a previous contravention which was the subject of
earlier litigation.
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Section 150

Sectl_Oil 1iznvictions are admissible in evidence for the putpose of p.rovmg
preVlOus on has committed an offence. In discussing s.62 of the Evidence
# .ﬁ e the Coutt of First Instance noted that the provision’s effect
Ordﬂlaﬂc}z’& the burden of proof onto the defendant, to prove that tht;
k. k Sonviction was wrong and/ot inapplicable in the c:ir(:umstzm(?es.82
N ; ht to be given to a previous conviction, the court rernindf.:d, is for
E” v?r:llg'x,ld.gt: to decide “since it is for him to evaluate the probative f_orce
b mh] onviction” 8 Section 62 of the Evidence Ordinance c:ffectlvvel}i
4 5“; Cthe common law rule which says that a factual finding m a
?bohs est of another court ot tribunal in earlier civil or criminal p_roccedmgs
1:']‘flg’mi]rrlnissiblt: in subsequent proceedings, unless the party agamst whom
t}i?ﬁdiﬂg is sought to be deployed is bound by it by reason of an estoppel

5 - 2 831
Per' rem !L;Jl(,:lta.fn .

150. .Finding of facts by Court of First Instance

(1) A finding of any fact by the Court of First Instance in any
proceedings transferred to it by t_he Trlb\lm.al u.nder sechhon
114(3), which is relevant to an .1ssue an_smg in any other
proceedings, either in the Court or in the Tnbgnal, relating to a
contravention, or involvement in a contravention, of a cc_)nduct
rule, is evidence of that fact in those other proceedings if—
(a) the time for bringing an appeal in respect of the flndmi
has expired and the relevant party has not brought suc
an appeal; or |

(b) the final decision of a court on such appeal has confirmed
the finding.

(2) In this section— - -

relevant party (13 ] —77) has the meaning given by section 149(2).

COMMENTARY

Section 150 makes findings of fact by the Court of First Instance admissible 150.001

as evidence in transfer cases under s.114(3). Section 114(3) allows the

29 (han Shek Ho v Shiv Ho Cli [2018] 3 HIKC 536, [19].

830 II d- . ‘ B ‘ ; F
L éépirai Century Texctile Co Ltd v Li Dignaiao [2018) HKCFI 729, [23], citing Hadlington

Hewthorn & Co Tid [1943] KB 587.
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Competition Tribunal to transfer back so much of the Proceedings
transferred to it by the Court of First Instance that the Competition Tnb;,mﬂl
considers should, in the interests of justice, be transferred back,

The same limitations as fors.149 findings of facts apply (mainly, that the Ptovision
on affects admissibility, no weight). This is discussed in detail under 5.149,

151. Order not to disclose material

(1) The Tribunal may order a person not to publish or otherwise
disclose any material the Tribunal receives.

(2) A person who fails to comply with an order made under
subsection (1) commits an offence and is liable to a fine at
level 6 and to imprisonment for 6 months,

COMMENTARY

Section 151 allows the Competition Tribunal to order a petson not to disclose
any matetial the Competition Tribunal receives. Section 151(2) creates steep
penalties for the breach of an order not to disclose.

It is notable that the Legislature did not cleatly indicate whether disclosures
mandated by law were a defence to a disclosure contrary to as.151 order. Pursuant,
a person who must by law publish or disclose a material covered by a 5.151 oxle-
should apply to the Competition Tribunal for a vatiation of that order.

Criminal proceedings for offences created under the Ordinance

Criminal proceedings cannot be brought in the Competidon Tribunal, as
pers.171.

Criminal proceedings for offences created under the Ordinance are discussed
at 8.52.

151A. Order prohibiting departure from Hong Kong

(1) The Tribunal may make an order prohibiting a person from
leaving Hong Kong (prohibition order)—

(a) to facilitate the enforcement or to secure the compliance
of—

(1) a judgment or order against the person for the
payment of a specified sum of money;
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il) a judgment or order against the person for the
Judg P
payment of an amount to be assessed; or

(i) ajudgment or order against the person requiring the
person to deliver any property or perform any other
act; or

(b) to facilitate the pursuance of a civil claim (other than a
judgment)—
(i) for the payment of money or damages; or

(ii) for the delivery of any property or the performance
of any other act.

The Tribunal must not make a prohibition order against a
person under subsection (1)(a)(il) or (iii) unless it is satisfied
ihat there is probable cause for believing that—

(a) the person is about to leave Hong Kong; and

(b) because of the circumstance mentioned in paragraph (a),
satisfaction of the judgment or order concerned is likely
to be obstructed or delayed.

The Tribunal must not make a prohibition order against a
person under subsection (1)(b) unless it is satisfied that there
is probable cause for believing that—

(a) there is a good cause of action;
(b) the person—

(i) incurred the alleged liability, being the subject of
the claim, in Hong Kong while the person was pres-
ent in Hong Kong;

(ii) carries on business in Hong Kong; or
(iii) is ordinarily resident in Hong Kong;
(c) the person is about to leave Hong Kong; and

(d) because of the circumstance mentioned in paragraph
(c), any judgment or order that may be given against the
person is likely to be obstructed or delayed.

The Tribunal may make a prohibition order against a person
subject to any conditions that it thinks fit, including the
condition that the prohibition order is to have no effect if the
person—

(a) satisfies the judgment, order or claim concerned; or

(b) provides the security that the Tribunal orders.
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Comspetition Ordimance (Cap.619)

Definition of “metger”

Metgers are defined at 5.3 of Sch.7, which must be read together with 5.5
of Sch.7. i

The definition is summatised in the Merger Guideline: “the merging of
two or more undertakings into one, the acquisition of one (or part of an)
undertaking by another, the forming of a joint venture and the acquisition
of assets by one undertaking from another” amounts to a merger.

Some merger agreements ate subject to the Merger Rule

Merger agreements which fall within s.4 of Sch.l are not subject to the
conduct rules, but are instead subject to the merger rule.

This is the case for merger agreements, between certain undertakings % ang

which qualify as merger agreements under Sch.7. This is discussed in detai]
under Sch.7.

Joint ventures not “fully functional” fall outside of the
definition of “mergers” and thetefore are subject to the
conduct rules

Joint ventures which are not “fully functional” are not considered mergers.
As a result, they are subject to the conduct rules. A fully functional joint
venture is a joint venture which performs all the functions of an autonomou:
economic entity on a lasting basis.”®

5. Agreements of lesser significance

(1)  The first conduct rule does not apply to—

(a) an agreement between undertakings in any calendar year
it the combined turnover of the undertakings for the tumn-
over period does not exceed $200,000,000;

(b) a concerted practice engaged in by undertakings in
any calendar vear if the combined turnover of the

% Merger Rule Guideline, para.2.1,

** These undertakings are licensees under the Telecommunications Ordinance or the
Broadcasting Ordinance, other persons whose activities require them to be licensed under
the Telecommunications Ordinance or the Broadeasting Ordinance, or persons who have
been exempted from the Telecommunications Ordinance or from specified provisions
of the Telecommunications Ordinance pursuant to 839 of the Telecommunications
Ordinance.

% Merger Rule Guideline, paras.2.8-2.12.

384

EEREEEEREERERE R R R R R R R R R R R R R R R R RS RERRRER

Schedute 1

undertakings for the turnover period does not exceed
$200,000,000; or

(c) a decision of an association of undertakings in any
calendar year if the turnover of the association for the
turnover period does not exceed $200,000,000.

(2) Subsection (1) does not apply to an agreement, a concerted
practice, or a decision of an association of undertakings, that
involves serious anti-competitive conduct.

(3) Subject to subsection (4), the turnover period of an under-
taking is—

(a) if the undertaking has a financial year, the financial year
of the undertaking that ends in the preceding calendar
year; or

(b) if the undertaking does not have a financial year, the
preceding calendar year.

(4) The turnover period of an undertaking is the period specified
as such for the purpose of this subsection in the regulations
made under section 163(2) if—

(a) for an undertaking that has a financial year—
(i) the undertaking does not have a financial year that
ends in the preceding calendar year; or
(ii) the financial year of the undertaking that ends in the
preceding calendar year is less than 12 months; or
(b) for an undertaking that does not have a financial year—
(i) the undertaking is not engaged in economic activity
in the preceding calendar year; or
(i) the period in which the undertaking is engaged in
economic activity in the preceding calendar year is
less than 12 months.
(5) In this section—

“preceding calendar year” (¥ F/AJE%5F) means the calendar year
preceding the calendar year mentioned in subsection (1)(a),

(b) or (c);
“turnover” (& E5H)—

(a) in relation to an undertaking that is not an association
of undertakings, means the total gross revenues of the
undertaking whether obtained in Hong Kong or outside
Hong Kong; and
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(b) in relation to an association of undertakings, means the
total gross revenues of all the members of the associatiop
whether obtained in Hong Kong or outside Hong Kong

COMMENTARY

Agreements, concerted practices and decisions of associations which do not
constitute “serious anti-competitive conduct”, between undertakings whose
combined turnover is lower than HK$200 million are excluded from the
First Conduct Rule.

Meaning of “serious anti-competitive conduct”

The Competition Ordinance makes the distinction between serious anti-
competitive conduct and non-serious anti-competitive conduct. The
consequences between these two types of conduct are mostly procedural %%
In addition to the procedural impact of the notion of “serious anti-
competitive conduct”, the notion is relevant for the purposes of this
exclusion, which 1s only available to concerted practices and decisions of
associations which do not constitute “setious anti-competitive conduct”,

Price-fixing, market allocation, output testriction and bid-rigging are also all
considered to be serious anti-competitive conduct. Tn addition, resale price
maintenance {the determination of a resale price by an undertaking higher .
the distribution chain than the undertaking selling it, such as a manufactirer)
can potentially fall within the serfous anti-competitive conduct.category,
since it can constitute price-fixing.’?

The notion of serious anti-competitive conduct is discussed in a=vail under s.6.

Calculation of turnover to take into account activities
outside of Hong Kong

When calculating turnover for the purpose of assessing whether an agreement
or a conduct is of “lesser significance” under s.6 of Sch.l, the activities
entering into account are the undertaking’s activities “whether in Hong Kong
or outside Hong Kong”. This greatly undermines the effect of the “lesser
significance” exclusion, since a latger turnover is mozre likely to result in an
agreement or conduct falling outside of the scope of the exclusion.

°"f Serious anti-competitive conduct is defined at 5.2(1), and is discussed in detail under s.6.
*7 Section 2(1) defines “fixing, maintaining, increasing or controlling the price for the supply
of goods or services” as serious anti-competitive conduct.
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This contrasts with the calculation of turnovet forthe purpose of determining  Sch.1.5.06

pecuniary penalties. Under the Competition (Turnover) Regulation, the
turnover of an undertaking is the total amount of its ordinary activities “in
Hong Kong”, minus sales rebates and taxes directly related to the revenues.”®

Exclusion the result of political pressute by small businesses

In the long battle to win acceptance by the business community for
competition law, the government conceded this narrow exclusion to small
businesses. Howevert, the low turnover threshold, and the calculation method
for the turnover of undertakings seeking to benefit from this exclusion,
mean that very few businesses will effectively manage to benefit from it.

6. Conduct of lesser significance

(1)) The second conduct rule does not apply to conduct engaged
in by an undertaking the turnover of which does not exceed
$40,000,000 for the turnover period.

(2) Subject to subsection (3), the turnover period of an undertaking is—
(a) if the undertaking has a financial year, the financial year of

the undertaking that ends in the preceding calendar year; or
(b) if the undertaking does not have a financial year, the
preceding calendar year.

(3) The turnover period of an undertaking is the period specified

as such for the purpose of this subsection in the regulations

made under section 163(2) if—

(a) for an undertaking that has a financial year—

(i) the undertaking does not have a financial year that
ends in the preceding calendar year; or

(ii) the financial year of the undertaking that ends in the
preceding calendar year is less than 12 months; or
(b) for an undertaking that does not have a financial year—
(i) the undertaking is not engaged in economic activity
in the preceding calendar year; or

(ii) the period in which the undertaking is engaged in
economic activity in the preceding calendar year is
less than 12 months.

% Competition Tribunal Rules (Cap.619C, SubLeg) s.2(2). This is discussed under s.163.
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