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and expense involved. There must be an end to the controvers

y as far as the appe]jy
process at the CFI is concerned. The perfection rule is directe

d at that purpose,

Further, the appellate process to the CFT from a conviction by a magistrate €NVisageg
a single process where all matters in controversy are put in issue and resolved, The
process does not contemplate an opportunity to have a second bite at the cherry. The

perfection rule provides ‘the sharpest spur’ to judges, lawyers and litigants tq get
things right the first time. Burrell v R at para.16.”

‘Whilst the Chief Justice was referring to appeals from the Magistrates®
these principles will apply to all courts in Hong Kong,

In the earlier decision of HKSAR v Hung Chan Wa,"”* Li CJ, referring to time limits j
appeals, stated:

Court to the CFy

“These provisions lay down time limits for appeals and confer on courts the discretion tq
extend time. (In this judgment the term ‘appeal’ is used to include leave to appeal). This
arrangement is an important feature of any criminal Jjustice system. It is in the interests of
society for there to be finality in the criminal process. But the time limits
of achieving finality are not absolute. The courts have the discretion t
limit where this is considered to be Jjustified in the circumstances of the

for the purpose
o relax the time
individual cage»

The ultimate recognition of finality would be a criminal law system that did not recognise
any form of appeal, but such a system would be inconsistent with the rule of law and
unacceptable in liberal democratic societies,!2? Statutory provisions that prohibit appeals
from decisions can also be declared unconstitutional 130

The requirement of “access to Justice” must therefore be balanced with the prireiple of
finality.

Finality is recognised in the general principle that multiple appeals by the sunic appellant
to the same appellate court are not permitted.” Where a person has exhav<ted all his or her
statutory appeal rights and fresh or new evidence subsequently emerg
their original conviction, the question of “post-appeal”
and how these rights are balanced with the need for finali

s casting doubt on
review riglitc becomes important
ty.'*2 If an ofiender unsuccessfully

128 (2006) 9 HKCFAR 614, [21].

129 In Ras Behari Lal v The King-Entperor (1933) 50 TLR 1 (PC), Lord Atkin stated:
is a better.”

130 Solicitor v Law Sociery of Hong Kong (2003) 6 HKCFAR 570.

131 HKSAR v Tink Label Factory Lid (2008) 11 HKCFAR 637, [27]-{28]; HKSAR v
5 HKC 438 and McMaster v R [2016] NZCA 612, [66]. However, an appeal court
Teopen an earlier judgment in exceptional circumstances, in order to corect a s
appeliate process, though no fault of the appellant or the appeal court: R v Smith
v R [2016] NZCA 612, [58] and Wong v R [2011] NZCA 563, [13]. The excepti

“Finality is a good thing, but justice

Rawe Waikama Magarva [2015]
has an inherent power to recall or
erious error that has eccured in the
[2003] 3NZLR 617, [36]; McMaster
onal circumstances include where the

. [54]. An application to reopen (or recall) an earlier judgment is not the sane

as a “second appeal™ R v Wickliffe [1986] 1 NZLR 4, 11, A recall application is based on some fundamental defectin
the proceedings, whereas an appeal is generally based on an error inherent in the judgment,

132 In England, Wales and Scotland, a Criminal Cases Review Commission (CCRC) has been established to review
“post-appeal” possible miscarri ages of justice. A similar body was proposed for New Zealand: see Thomas Thorp,
Miscarriages of Justice (Auckland: Legal Research Foundation, 2005 )- A compelling case for the establishment of such
a body in New Zealand is provided by Malcolm Birdling in Malcolm Birdling, “Correcting Miscarriages of Justice”
[2013] 11 NZLJ 413. In New Zealand, the Criminal Cases Review Commission Bill 2018 proposed the creation of
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i her conviction to the CA and new evidence of mnocence slubsequer;dy
- she could not directly appeal again to the CA.” By comparison, such a
; S
is recognised in some jurisdictions. o
second ?Pp-ealr;:gnjsg:d in the principles that govern an apphca?lon by a defendatr}t “-:1}10
vl se their plea of guilty to a plea of not guilty, assuming th_at the. plea of gu .ty
- re'w:cal » [n these circumstances, the court has an unfettered discretion to permit a
was “unequivocal.

fthe plea, but this discretion should be exercised cautiously and sparingly because
,eversal 0 s

i rtainty and finality."* ’
e Ofuce;]]jng zvidcnce can also arise that casts doubt on the accuracy of a person’s
o ?ﬂgﬁfs rI;ises the question of whether the prosecution should be able to retry an
acqu{ttad. erson and, if so, in what circumstances?™* R
g puirement of finality must however always be balanced agains D
F 3 : 137
“justice” tances.
i t of “justice” in all circums . »
reci\rlllr’[e;:?mpthiﬂ Peerage [1977] AC 547, 569, Lord Wilberforce stated:

h

ealed
l:: ergffd: he or

licy- . closure to be compatible with justice, it must be attended with
B -1 ) *"16 law allows appeals; so the law, exceptionally, allows appeals out
Safe'gua-rd& ;i ‘iaw still more exceptionally allows judgments to be attacked on the
b b'oﬁr ed' so limitation periods may, exceptionally be extended. But these are
gTO“Fd_ - t(a)i .eneral rule of high public importance, and as all the cases show, Fhey
':: :z;le?']\id forg rare and limited cases, where the facts justifying them can be strictly

proved.”

i iling on
i i f accused persons in terms of a ceiling
inciple of finality can also work in favour o ciling o
S Prm]:;}; of times a person can be retried for the same offence. The gener:ell pfmmp&]ei;(sl
tﬂ]:etr;uicond trial is not an abuse of process. Although there was earlly author;ty t':lat : e
rc;-ial would ordinarily be substantial and grave injustice,”* this view has altered.

1 icti 11 appeals have been
i tions and sentences (usually after al
ole of the CCRC will be to review convic 0 iy
g CCR:: ;iT::drto refer a “suspect” conviction or sentence to the appropriate appeal court. '1]';13 ECI;M o T smgaﬁve
. )t whereby the Governor-General can refer a conviction or semience, on an applica 01;11 o E)reﬂects e
C‘;‘Tmt Syst enl‘:]lm appropriate appeal court. However, decisions of the CCRC will not be appealable.
of mercy, to

. i if this fai ief Executive for a
133 l;him:;;?e;::i:n would be to apply to the CFA for leave to appeal and if this failed to apply to the Chief Exe;

th Australia, as an
134 IpJaijouhle Criminal Procedure Act 1921 (SA) 5.158, the Full Court oi.' the Suprem.e COI-JI; oé' 2::: ,]w;;sis ) wep
erle can hear a second or subsequent appeal against conviction if ﬂ.‘lE- Court. is satis| : e e the
::;Eljmg evidence (of innocence). The requirement of fresh and mmpe}i:;:g ewdelucte (t;n:l ;gju;lfmrem a];}:, e orson
ituation i < in Victoria) where the Solicitor-General can apply to the
converse situation in Hong Kong (and in Victoria)
itted: di d in Chapter 7. . . . S—
135 :’:qu}SAﬂRe% ((it:c‘;:sé‘;r’ Ea Lz‘n]Zofn (2018) 21 HKCFAR 588, [41], referring to R v Crovdon Youth Court [1997] PP
’ . . . 7 .
411, 417, Reversal of plea is discussed in Chapter 7. . . el
136 E a m]m:lber of ‘;ommon 1aw jurisdictions, the prosecution has been given a right to apply to the CA for
i ingi 1l not lightly interfere
137 ;ii‘-‘ie:mf:mm of finality is also recognised in the general principle fhatb 'iain gpp:iii%ﬁpf;z t\a;JJl :;Dr;g:: u}; iertere
i ] i inci l1ant needs to establish no
with the verdict of a jury and in the pnnmp.le that an appel
trial but also that the error led to a miscarriage of justice. ] o —
138 See R]tf :V:]vg Chung Ling [1995] 2 HKCLR 179; Hau King Yeung v HKSAR {FAN;FZ“}fZS:&T;IEi;Ci HUfKEa i
Mok Kin Kau v HKSAR (2008) 11 HKCFAR 1. In Mok Kin Kau, ﬂle. Court stated: ndud e ot
compelling reason for doing so, putting a person on trial for a third time after two c:ttn:‘;l - 1—; e o
after he has already served the whole of his sentence would be a departure from accepte
serious as fo constitute a substantial and grave injustice.”
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retrial would be unusual but not unprecedented. There are certainly circumstances where -
third retrial is appropriate.'®

1.14.2 Prosecution appeal rights

Apart from the principle of finality, another competing consideration with any system of
appeals and reviews (from the perspective of convicted persons) is the public interest in
enabling the prosecution to also appeal and review various decisions and judgments,'* Tpe
community, the State, the courts and the victim also have interests in criminal appeals, byt
these (public) interests may not be consistent with those of the convicted person. Exampleg
include the right of the prosecution to appeal an acquittal (judge-alone) or a sentence ang
the right of the prosecution to appeal the discharge of the accused or the quashing of the
indictment. It will be seen in subsequent chapters of this book that prosecution appeal rightg
serve different interests to those of the accused.

1.14.3 Avoidance of fragmentation

Acthird competing consideration is the need to avoid fragmentation of criminal proceedings,
For this reason, only limited forms of appeal are available with respect to pre-trial and other
interlocutory decisions. Most appeals can only be from a “final” order.

1.14.4 Limited court resources

A fourth competing interest is the limitations on court resources such as the number of
available appeal judges, appeal courts and required staff. As a consequence of this
consideration, on an appeal against sentence by an offender under s5.83G and 83H of the
CPQ, only two appeal judges of the CA are required to sit, hear and determine the app=a!."!
Further, only one appeal judge of the CA is required to decide an application for 122 e to
appeal.'? Applications for leave that are totally devoid of merit waste the valusble and
limited resources of appeal courts.

1.14.5 Jury confidentiality rule

One of the oldest common rules is the confidentiality rule with regard to juries. The rule
is (in summary) that a court (first instance or appellate) will not investigate or receive into
evidence, anything said in the course of the deliberations of the jury.’** This means that
if, after the jury has delivered its verdict, it comes to light that there might have been an
irregularity in the deliberations of the jury, to the disadvantage of the convicted person,
the trial judge cannot do anything about it as the judge is fimctus officio.’** There are very

139 See, eg, HKSAR v Tum Ho Nam (No 2) (2017) 20 HKCFAR 414; Nguyen Anh Nga v HKSAR (2017) 20 HKCFAR 149,
[65] and HKSAR v Lo Chun Sint (CACC 90/2013, [2014] HKEC 936), [191] compared to Mok Kin Kai v HKSAR (2008)
11 HKCFAR 1, [12]. Also see Demnis Reid v R [1980] AC 343 and R v Chau Mei Ling [1981] HKC 542.

140 Itis not entirely accurate to describe prosecution appeal rights as “competing” with appeal rights of offenders. Both sets
of rights can coexist in harmony.

141 HCO 5.34(2A).

142 CPO 5.83Y(2)(a).

143 R v Mirza [2004] 1 AC 1118; R v Smith [2005] 1 WLR 704, 712D-713B and HKSAR v Mohammed Saleem [2009]
1 HELRD 369, 376-378. All these cases are discussed in HKSAR v Chan Huandai [2016] 2 HKLRD 384,

144 HKSAR v Chan Huandai [2016] 2 HKLRD 384, [3].
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ng public policy reasons for this rule.' The only avenue open to the convicted person
?trfo ipply for leave to appeal on the ground that the verdict is unsafe or unsatisfactory.
Eowever, as discussed in Chapter 7 (at 7.4.11.11), an appeal court can only investigate jury
deliberations in very narrow circumstances.!* An appeal court will approach such an appeal
with “extreme caution.”’

Although there exist a number of competing considerations, criminal appeals in Hong
Kong have developed into an important component of the contemporary criminal justice
systemm, reflecting a greater emphasis on human rights and procedural faimess. In Hong
Kong and other jurisdictions, over the last two decades, there has been a discernible shift
within the law regarding criminal appeals. Whereas once an appeal against sentence or
conviction was seen by many practitioners as a peripheral matter, the right to appeal is now
regarded as a fundamental human right.

1.15 CORRECTING MISTAKES:
REOPENING APPEAL JUDGMENTS

Whilst the principle of finality is of central importance, there can be circumstances where an
appeal cowt may wish to correct a mistake in one of its judgments. This raises the question
of wien, if ever, can an appeal court reopen a judgment in order to correct a mistake?

{.15.1 The perfection rule

“For a court of record, it is a well-established rule that until the point in time when its
order is finally recorded, it has the power to recall and vary a decision it had earlier
made. That moment marks the cut-off point after which the power to change an earlier
decision ceases. The final entry of the order in the record is known as the perfection
of the order and it will be convenient to refer to that rule as the perfection rule. Such
a power is implicit in the court’s power to determine the matter in controversy. To
identify the point of demarcation represented by the final recording of the order, it is
necessary to examine the statutory provisions establishing the court and governing its
operation and, where required, any relevant court practice.”!

The perfection rule applies in criminal appeals.* For appeals to the CFI from the Magistrates’
Court, the judgment of the CFI (deciding the appeal) is perfected when the judgment is

145 First, confidentiality promotes candour in the jury room, Second, there is the need for finality of the jury verdict, and
third, confidentiality protects the privacy of jurors: HKSAR v Chan Huandai [2016] 2 HKLRD 384, [25]-[27].

146 The first exception is if there is evidence that the jury has completely repudiated its oath to try cases according to the
evidence presented at trial, as distinct from using an Quija board or drawing lots to determine the verdict. The second
exception is where extraneous material has been introduced into the jury deliberations. Examples include telephone
calls into or out of the jury room, accessing information on the Internet and papers left in the jury room: R v Thompson
[2011] 1 WLR 200, [4]-[5], discussed in HKSAR v Chan Huandai [2016] 2 HKLRD 384, [22].

147 HKSAR v Chan Huandai [2016] 2 HKLRD 384, [21].

148 HKSAR v Tins Label Factory Ltd (2008) 11 HKCFAR 637, [16].

149 Ibid., [17] and R v Cross [1973] QB 937. The perfection rule has also been followed in many Australian decisions: see,
eg, Burrell v The Cieen (2008) 238 CLR 218. The perfection rule is also followed in New Zealand: see R v Nakhla
(No 2) [1974] 1 NZLR 453,



32 INTRODUCTION PROSPECTIVE AND RETROSPECTIVE EFFECT OF APPEAL COURT RULINGS 33
recorded in the records of the Magistrates’ Court.'** For appeals to the CA, the judgmeny of
the CA will be perfected when it is finally recorded in the records of the trial court 15!
Until the order or decision of the court is finally recorded, the court has the power to y,
the decision in question. Indeed, this has occurred in quite a number of criminal cageg i
Hong Kong, including the CA."*?
In HKSAR v Tink Label Factory Ltd,"™ the CFA stated that even when an intermediate

| court) is a nullity'® or the result of some type of fraud. To reopen a judgment, the
eal ourt would have to be satisfied that a serious miscarriage of justice would otherwise
appe? ;1 R v Wong Tak Sing,'®" the CA declined jurisdiction to reopen a sentence, but in
- istice v Mak Wai Hon,'®' the Court was prepared to reopen a sentence.

f for Ji .
Se;‘:?;zs (R v Tin’s Label Factory Ltd, the CFA stated that the approach taken in Taylor v

ce.
appeal court has jurisdiction to reopen an order under the perfection rule, there are thyeg e
points that should be emphasised. First, where the question of alteration in the decigigy “merits serious consideration for adoption in Hong Kong for an int_ermediate cou.rt. of
arises, all parties must be given an opportunity to be heard on the subject.”* Second, the appeal dealing with civil or criminal cases as the appropriate solution for reconciling
occasions when a court will reconvene to consider, altering a decision will be exceptiona] 1 the tension between the two principal objectives referred to above of such a court.”'**

Third, the judge must exercise great caution before altering his initial decision.'*

1152 The slip rule IVE AND RETROSPECTIVE EFFECT OF
Courts have a power in criminal cases to amend the (perfected) court record under the slip 116 PROSERS

rule:™ APPEAL COURT RULINGS

Occasionally, an-appeal court will determine that a previous interpretation of a particular

should not be regarded as an exception to the perfection rule. In amending an order law is in< ol ;-cst. and lay down what is now‘the correct mtel_‘pr.etatlon. Thzjllllew" coHrrect
under the slip rule, the court is not changing its order. What is being done is to ensure interprétation will apply to all subsequent trials and other criminal proceedings in Hong

that the order accurately reflects what the court had originally intended when making Kcng However, the t?hange in the }a"_" could (in Pﬁn{"ip_le) also provide a ground for a
it. See Burrell v The Queen at para.21.”'% s=.con to challenge his or her conviction under the previous law on the ground that the

_onviction was based on an incorrect understanding of the law.

For example, in HKS4R v Hung Chan Wa,'®® the CA and the CFA held that s.47(1) and
47(2) of the DDO imposed only an evidential burden on the accused, not a legal or persuasive
burden, as had been previously been thought. This was to be the new approach to be taken

“This power is distinct from the power to alter an order before its perfection and

VNV

1.15.3 The residual discretion after perfection

It seems clear that an appeal court has a power to reopen one of its earlier judgments even in Hong Kong after 25 June 2005 (the date of the CA judgment). The two appellants in
where the judgment has been perfected. However, not surprisingly, it would oniy be in this case and other applicants who had applied for leave to appeal but had not yet had their
the most exceptional circumstances that an appeal court could lawfully reep=i one of its cases heard would thus benefit from the ruling. However, the CFA also had to consider the
earlier judgments. The precise circumstances where an appeal court in Haong Kong could retrospective implications of the ruling in terms of whether persons convicted under the
reopen a judgment are not entirely clear, although there is authority fioim other common previous understanding of the law could now apply for leave to appeal their conviction out

law jurisdictions that the jurisdiction can be enlivened when the previeus judgment (of the of time.

In dealing with the prosecution’s concern about “floodgates” of applications for leave to
appeal, Li CJ stated at [23]-[24]:

150 HKSAR v Tin's Label Factory Lid (2008) 11 HKCFAR 637, [41].

151 Rv Cross [1973] QB 937 and HKSAR v Tin’s Label Factory Ltd (2008) 11 HKCFAR 637, [18]. “[23] Whatever be the level of court, in dealing with applications for extension of
152 fc‘; fgéps-,gljfclx;e;; (c[,lo;(;% ?Hiaég:,s ; Fe;r;lary 1977}; R v Wong Tak kSmg [1990] 1 HKC 155; R v Wong Si:thhrmg time to appeal against conviction on the ground that the previous view that
L and Secretary for Justice v Mak Wai Horn [2000] 1 HKC 498. The ection .o « : )
rule has also been applied in the CFL see Lan Kwok Wai v R [1980] HKLR 24 and HKSAR v Feh Tsaom J"ar'n]; (HCMA the relevant provisions ’mP_OSEd legal or persuasive burdens has' now heen
1005/1998, [1999] HKEC 1). In HKSAR v Tin’s Label Factory Ltd (2008) 11 HKCFAR 637, [23]-[24], the CFA stated authoritatively held to be incorrect and that the relevant provisions only
that the earlier decisions in Chan Wai Keung v R [1963] HKLR 815 and R v Man Lim Ping [1985] 1 HKC 61 should not impose evidential burdens, the principle to apply is that this ground by itself
be followed in respect of the power of the CA to reopen a j ent. s 4 g s
153 (2008) 11 HKCE e % [17?. pen a judgm would not justify an extension of time.
154 Ihid,, [30].
155 Ibid., [31]. N
156 Ibid., [32]. The CFA stated that where the alteration favours the appellant who is appealing his conviction or sentence. 159 In R v Daniel [1977] 1 QB 364, 369F—370B, the CA stated that apart from a nullity, an order could be reopened where,
the judge should be more ready to exercise the power [33]. In contrast, where the appeal judge has allowed the appeal because of a failure to follow the rules or the well-established practice, there was a likelihood that an injustice may have
and quashed a conviction, it would only be in the most “exceptional and rare” circumstances that the decision should be been done. Also see R v Grantham [1969] 2 QB 574 and R v Cadman-Sniith [2000] EWCA Crim 75.
changed [34]. 160 [1990] | HKC 155.
157 Ibid., [35], referning to R v Saville [1981] QB 12 161 [2000] 1 HK.C 498.
158 Ibid., [35]. The reference to Burrell is a reference to the decision of the Australian High Court in Burrell v The Queen 162 (2008) 11 HKCFAR 637, [56].
(2008) 238 CLR 218. 163 (2006) 9 HK.CFAR 614.
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[24] Such a principle is well-established by overseas jurisprudence. In overseag
jurisdictions, the courts in dealing with applications for extension of time for
appeal against conviction have consistently applied the principle that time
should not be extended for appeal only on the ground that an authoritative
judgment subsequent to the conviction has held the previous understanding of
the law to be incorrect.”®

The policy behind this approach is the need for finality in eriminal proceedings.'®

1.17 TYPES OF APPEALS AND REVIEWS

The term “appeal” can have various meanings, and although anumber of cases have attempted
a taxonomy, none are likely to be exhaustive.' In HKSAR v Ip Chin Kei,'"™ McWalters |
provided an extremely useful discussion of the different types of appeal available in Hong
Kong, which is discussed below.

As already stated, the common law has never recognised the right of a person convicted
at trial (before a judge and jury or judge alone) to appeal either his or her conviction or
sentence.'®® The common law has also never recognised the right of the Crown (HKSAR) to
appeal an acquittal or a sentence. All criminal appeals are inventions of statute.'* Accordingly,
the legislature has been able to create a range of different types of appeal and review in
criminal matters, depending upon the nature of the decision being appealed against.!”™

164 Ibid., [23]-[24].

165 His Honour acknowledged the possibility that there might be a case where an extension of time could be granted on thi,
basis, although it would be a very exceptional circumstance [25]. A case where the accused pleaded guilty could nu* e
included in this category.

166 For attempts to categorise appeals in New Zealand, see, eg, Shofover Gorge Jet Boats Lid v Jamieson [1987] 117ZLR 437,
Kamar v R [2015] NZCA 460, [80] and Austin, Nichols & Co Inc v Stichting Lodestar [2008] 2 NZLR 141. T or Australia,
see Harris v Caladine (1991) 172 CLR 84, 125; Lacey v Attorney-General for the State of Queensiand {2011, 242 CLR 573,
[57]; Fox v Percy (2003) 214 CLR 118, [20] and Western Australia v Reyney (2013) 46 WAR 1. [402). For a discussion of
the types and functions of appeal in sentencing matters in Victoria, see Arie Frieberg, Fox and "riche, 7s Sentencing: State
and Federal Law in Victoria (Sydney: Thomson Reuters, 3rd ed., 2014), [17.10]-[17.25]. .* op.«us could be categorised in
terms of the stage in proceedings at which the appeal arises (pre trial, during trial, post trial, post sentence and even post
appeal) or in terms of the nature of the decision being appealed (eg, a discretionary decision v an evaluative decision).

167 [2012] 4 HKLRD 383.

168 Shotover Gorge Jet Boats Lid v Jamieson [1987] 1 NZLR 437, 441. The explanation for the failure of the common law
to recognise criminal appeals is probably the widespread attitude of the English judiciary, up to the early part of the
20th century, that existing statutory rights to challenge various decisions were adequate and that it was not the role of
the judiciary to act as law reformers, see generally Rosemary Pattendon, English Criminal Appeals 1844-1994: Appeals
against Conviction and Sentence in England and Wales (Oxford: Clarendon Press, 1996). Appeal rights also require
appeal courts, which may have to be created by the legislature at considerable expense.

169 In general, the functions and powers of an appeal court are determined by the relevant statute. If the statute does not
provide for a second appeal to the particular appeal court in the same matter, then the court does not possess a statutory
power to rehear the same case: R v Nakhla (No 2) [1974] 1 NZLR 453. The CA, eg, does not have inherent appellate
jurisdiction, even against a decision made by the CFl in its inherent jurisdiction: Tay/or v C [2017] NZCA 372, [25].

170 Tn Hong Kong, a stamtory right to appeal a conviction and sentence upon indictment, on a question of fact or a
combination of fact and law, was not recognised until 1933 with the enactment of an Ordinance to amend the Criminal
Procedure Ordinance 1899, In England, the same right was recognised in 1907 with the enactment of the Criminal
Appeal Act 1907, In the Australian jurisdictions, a statutory right to appeal conviction and sentence upon indictment
was recognised from 1914. The reasons why Hong Kong did not recognise such a right until 1933 are discussed n
Chapter 2. For discussion of why New Zealand was relatively slow to recognise a statutory right to appeal conviction
and sentence upon indictment, see Jeremy Finn, “Johm James Meille and the Problem of the Wrongly Convicted: At
Enquiry into the History of Criminal Appeals in New Zealand” (2010) 41 VUWLR 519.
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A system of criminal appeals requires the legislature to first endow a court with appellate
jurisdiction and disposition powers, then to grant appeal rights to one or more of the parties
and then to design rules of procedure. The courts have also written their own sets of statutory
rules, Practice Directions and Practice Notes.

In the most general sense, an appeal is a form of review to a higher court in order to
determine if some type of error has been made in the individual case and, if so, to correct
{his error. As already discussed, there are of course many types of errors that can be made
in criminal proceedings and many types of remedies. The error may be an error of fact, an
error of law or a combination of both.

It is important to identifying what type of appeal or review a particular matter involves.
The type of appeal will determine the approach (or the standard) to be taken by the
appeal court and what the appellant must persuade the appeal court of. For example, a
stricter and more constrained approach will be taken to an appeal against a discretionary
decision, compared to a general appeal where the appeal court can conduct a full review
or rehearing of the merits of the case and substitute its own view for that of the CFL
This reflects the fact that a discretionary decision is a different type of decision than an
evaluative decisioq.

The following diagram sets out a general typology of criminal appeals and reviews in
Hong Forg:

cwgram 1.1: Categorising appeals and reviews

Ij Statutory Appeals
Retrial: de General Appeal: Rehearing: Review of
Jiovo hear decision appeal against IR
1 X ! Sentences
oot based on @ CPOs.81A
exercise of a discretionary
discretion decision
. Referrals
Strict
Appeal sl
op Applications
FeT R Apphca‘;g“mf:’; fabne
Court of First Instance Court of First Instance

Categorising statutory appeals is based on (1) the nature of the decision being appealed;
(2) who has the onus or burden of persuading the appeal court to interfere with the decision
under appeal; (3) whether the appeal is against a question of fact or a question of law or a
combination of both; (4) what material the appeal court can consider; (5) what type of error
the appeal court must be satisfied of; and (6) the powers of the appeal court.
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For the purposes of this book, it is suggested that there are six basic types of statutory
appeal (not including judicial review). These are:

(1) aretrial or rehearing de novo;

(2) a general appeal (rehearing) not involving a discretionary decision;
(3) arehearing of a discretionary decision;

(4) review of a sentence;

(5) astrict appeal; and

(6) referrals and applications.

In some circumstances, the relevant legislation granting the right to appeal will state wha
type of appeal it is, but where this is not the case, the appeal courts have decided what type
of appeal it is.

1.17.1 Retrial: de novo hearing

The first type of appeal is a “retrial” or a hearing “de novo.” This is the simplest type
of appeal. The appellate court hears the whole case again (“afresh™) without reference tg
the transcript of the court below and without regard to whether any error occurred in the
hearing below.'”" The statement of findings of the magistrate is irrelevant.” The prosecution
is required to prove the case again, and the appellant is not bound by his or her original plea,

An example is that under 5.119(1)(d) of the MO, on the hearing of an appeal against the
decision of a magistrate, a single judge of the CFI can order that the case be heard de nove
by a magistrate.

A second example is that a review (under s.97 of the CPO) of a refusal of bail is a hearing
de novo and is not a rehearing of the merits of the original decision.'”

A third example is that under s.104(6) of the MO, a magistrate can grant an apnlicition
to review a decision and the magistrate is empowered to “re-hear the case whc!ly or in
part, and to take fresh evidence.” The magistrate can then reverse, vary ¢t confirm his
previous decision. Whilst this is clearly an example of a court “reviewing” a previous
decision, it is not an appeal in the true sense because the review is voiuadertaken by a
higher court.

1.17.2 General appeal: rehearing (not from a discretion)

The most common form of appeal in criminal matters is a general appeal by way of a
“rehearing.”'™ This is a rehearing of the merits of the case as a whole. The appeal is not a
hearing de novo in the sense that the appeal court does not decide the case entirely afresh or
“from scratch.” Instead, the appeal court reviews the evidence that was presented at the

171 InNew Zealand, in civil appeals, if the parties and the court all agree, the evidence given at first instance can be treated
as the evidence at the appeal: Shotover Gorge Jet Boats Ltd v Jamieson [1987] 1 NZLR 437, 440.

172 HKSAR v Ip Chin Kei [2012] 4 HKLRD 383, [22]: “live evidence is called, findings of fact are made, credibility of
witnesses determined and issues of law resolved, all culminating in a determination of the guilt or innocence of the
defendant; except this time these trial duties are performed by an appellate court.”

173 HKSAR v Siu Yat Leung [2002] 2 HKLRD 147, [4]. This is made clear by CPO 5.9J(2), which gives the reviewing coutt
a power to “confirm, revoke or vary the decision of the DC or magistrate, and may make such other order in the matter
including an order as to costs as he thinks just.”

174 In Lam Kau v R [1962] HKLR 234, Rigby I referred to such appeals as an appeal “at large.”

175 Lo Yim Kai v R [1966] HKLR 414 (Blair-Kerr J).
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.+ trial or hearing and decides whether the statutory grounds for allowing the appeal are
Onimout 176 The appeal court must have regard to the magistrate’s Statement of Findings."”
maﬂl ap‘pe]lant has a fuindamental burden of persuading the appeal court that the decision
pelow is in error (in one or more of the ways specified by the legislation setting out the

ounds upon which an appeal court can uphold an appeal). In a sense, there is a presumption
{hat the decision under appeal is correct unless and until the appellant can show otherwise.
The reason for this is that “an appellate court does not have the advantage of a trial court
in having received the evidence at first hand and that this provides a strong rationale for
limiting the basis on which it can interfere with primary findings of fact.”'”®

gome features of a rehearing are:

(1) the appeal court will not interfere with the finding of the CFI regarding a primary
finding of fact unless the appellant can show the finding is “plainly wrong”;'™

(2) the appeal is not limited to questions of law;

(3) the appeal court will not interfere with the finding of the court below regarding the
credibilit7 of a witness unless the appellant can show it is “plainly wrong™;'®

(4) the app=a. court review will ordinarily be confined to the evidence that was adduced

inthe court below, except if the relevant legislation permits the appeal court to have

ropard to new or fresh evidence;™

2\ however, the appeal court must review the reliability of the evidence that was given
below and come to its own conclusion as to whether the statutory grounds for
upholding the appeal have been satisfied;

(6) the rehearing is as at the date of the appeal;'*”

(7) the appeal judge can make whatever orders he or she thinks just; and

(8) ordinarily the appeal court will have the same disposition powers as the court below.

An example of an appeal by way of rehearing is an appeal (by either party) from the decision
of a magistrate to a single judge of the CFI.'* Another example is an appeal by an offender
against conviction or sentence on indictment.

176 Chou Shil Bin v HKSAR (2005) 8 HKCFAR 70, referring to Harris v Caladine (1991) 172 CLR 84, 125. For discussion
of why an appeal under MO 5,113 is classified as a rehearing, see Chou Shih Bin v HKSAR (2005) 8 HKCFAR 70, 77
and HKSAR v Ip Chin Kei [2012] 4 HKLRD 383, 403, For features of a rehearing, see Coal and Allied Operations Pty
Lid v Australian Industrial Relations Commission (2000) 203 CLR 194, 203.

177 HKSAR v Ip Chin Kei [2012] 4 HKLRD 383, [23]: “One of the uses to which the appeal court will put the Statement of
Findings is to inform itself of what determinations the magistrate made in respect of the credibility of witnesses and why
the magistrate made these determinations. Such a use helps the appeal court to lessen the impact of the disadvantage it
faces from having to conduct the appeal only on the transcript.”

178 Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR 335, [52], referring to Ting Kwok Keung v Tam Dick Yien
(2002) 5 HKCFAR 336, [35].

179 HKSAR v Fok James Alistair [2015] 4 HKC 247, [5]-[6] and Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR
35, [52].

180 HKSAR v Fok James Alistair [2015] 4 HKC 247, [5]-[6] and HKSAR v Lin Tak Kam [2018] HKCFI 21, [67].

181 Secretary for Justice v Wong Chi Fumg (2018) 21 HKCFAR 35, [52]. On an appeal under MO 5.113, the depositions
before the magjstrate are “admissible as evidence of the evidence given” (MO 5.118(1)(a)). Fresh evidence is admissible
under MO s.118(1).

182 HKSAR v Ip Chin Kei [2012] 4 HKLRD 383, [19], referring to Harris v Caladine (1991) 172 CLR 84, 125. The appeal
court does not hear the witnesses again.

183 HKSAR v Choi Wang [2018] HKCFA 27, [8] and Chou Shih Bin v HKSAR (2005) 8 HKKCFAR 70, [17]. An appeal under
MO 5.113 is conducted as a rehearing on the evidence before the trial court supplemented by any further evidence the
appeal judge permits under the statutory power to do so: HKSAR v Ip Chin Kei [2012] 4 HKLRD 383, [18].
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In New Zealand, a rehearing means the appellate court rehears the case on the basis of
the material that was before the original court and forms its own independent opiniop 14
In Austin, Nichols & Co Inc v Stichting Lodestar,'™ the Supreme Court stated that op 4
“general appeal, the appeal court has the responsibility of arriving at its own assessment of
the merits of the case.” The appeal court reconsiders the facts and the law. The appellap
carries the burden of persuading the appellate court that there is error in the decision being
appealed. The appellant must identify the respects in which the judgment under appeal i
said to be in error.'* There is no assumption that the decision being appealed is infecteg
with error. The appeal court must take into account any advantage enjoyed by the CF,
such ag assessing the credibility of witnesses, but the appeal court must nevertheless arriye
at its own conclusions.' The appeal court should only interfere with the decision if j;
concludes that the decision is wrong. The appeal court can modify, vary, quash or confirm
the decision being appealed or can remit the case back to the court whose decision is being
appealed.’

In K v B,' the Supreme Court stated that those exercising general rights of appeal are
entitled to judgment of the appeal court “even where that opinion involves an assessment of
fact and degree and entails a value judgment.”*

Thus, Justice K6s has summarised the nature of a general appeal:

“An appeal by way of rehearing is to be undertaken on the basis of the evidential
record from the tribunal below. The appellate tribunal must form its own view and if
that view differs from that of the lower tribunal’s, the appealed decision is a wrong
one, although any special advantage enjoyed by the first instance decision maker may
still warrant the customary deference).”’”!

184 This will often mean the appeal court must absorb very large amounts of written informaticiy as well as the oral
submissions. If the relevant material is not available, the applicable principles are set out in. Kingi v R [2016] NZCA
160, [30]. The unavailability of material is not in itself a ground to uphold an appeal agairt conviction.

185 [2008] 2 NZLR 141, [5].

186 ibid., [4].

187 The Supreme Court described the general nature of appeals from one court to another court. Elias CJ stated:
“Those exercising general rights of appeal are entitled to judgment in accordance with the opinion of the appellate
court, even where that opinion is an assessment of fact and degree and entails a value judgment. If the appellate
court’s opinion is different from the conclusion of the tribunal appealed from, then the decision under appeal is
wrong in the only sense that matters, even if it was a conclusion on which minds might reasonably differ. In such
circumstances, it is an error for the High Court to defer to the lower Court’s assessment of the acceptability and
weight to be accorded to the evidence, rather than forming its own opinion™ (at [16]). Followed in Green v Green
[2017] 2 NZLR 321, [28].

188 Kos P (writing extrajndicially) states that the judgment in Awstin, Nichols & Co Inc v Stichting Lodesiar was not 2
“revolution” as the same approach had been enunciated in Shofover Gorge Jet Boats Lid v Jamieson [1987] 1 NZLR
437, 440: Stephen Kos, “A Short History of Appeal” (paper presented to Australia and Hong Kong Law and History
Society Conference, Christchurch, December 2017 (updated June 2018)) [55], available at Courts of New Zealand,
www.courtsofnz. govt.nz.

189 [2011] 2 NZLR 1, [32].

190 In Green v Green [2017] 2 NZLR 321, [29]-[31], the CA emphagised that on a general appeal, the appellant carries the
onus of persuading the appeal court that there is error and a different conclusion should be reached. The appeal court
may still however have regard to the advantages the lower court possessed.

191 Stephen Kos, “A Short History of Appeal” (paper presented to Australia and Hong Kong Law and History Society
Conference, Christchurch, December 2017 (updated June 2018)) [55], available at Courts of New Zealand,
www conrtsofnz. govt.nz.
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17.3 General appeal: Appealing exercise of a judicial discretion

1

[ many Cases, the decision being appealed is the result of the exercise of a judicial discretion
by the CFI (or other tribunal), as distinct from the judicial application of a specific legal test
{o the facts (o1 the decision of a jury).

(In Taipeti v R, the CA distinguished between an appeal against a decision that was
ar exercise of discretion and an appeal against “an evaluative decision.” An evaluative
decision is 2 decision where the court (being appealed against) considers specific statutory
considerations (or a rule) and evaluates or applies these considerations (or the rule) to the
facts in the particular case).'

Examples of the exercise of judicial discretion include the determination of a sentence, '
the determination of an application for name suppression, the decision to continue with the
irial in the absence of the defendant and the determination of a cost order. In these examples,
the CFI is required to take into account a range of (often competing) considerations and
{0 arrive at a final decision that balances all relevant matters. The decision is very much
4 matter of independent judgment for the particular judicial officer.'®® In these cases,
reasonable minds can differ as to what is an “appropriate” outcome as distinct from what is
the one and oaly “correct” outcome.

In Secrélury for Justice v Wong Chi Fung,' the CFA expressly endorsed the following
statement o1 principles from the Australian High Court case of House v The King"” as being
apji.ble in Hong Kong on appeals from discretions:

“If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters
to guide or affect him, if he mistakes the facts, if he does not take into account some
material consideration, then his determination should be reviewed and the appellate
court may exercise its own discretion in substitution for his if it has the materials for
doing so. It may not appear how the primary judge has reached the result embodied in
his order, but, if, upon the facts, it is unreasonable or plainly unjust, the appellate court
may infer that in some way there has been a failure properly to exercise the discretion
which the law reposes in the court of first instance. In such a case, although the nature
of the error may not be discoverable, the exercise of the discretion is reviewed on the
ground that a substantial wrong has in fact occurred.”

192 [2018] 3 NZLR 308, [2].

193 In R v Gwaze [2010] 3 NZLR 734, [49]. the Supreme Court held that when deciding the admissibility of evidence under
the rules of exclusion in the Evidence Act 2006, the Courtis not exercising a discretion. These rules “prescribe standards
to be observed ... whether these standards are met entails judgment, not the exercise of a judicial discretion. If the
standards are not met and the evidence is wrongly admitted, the error is one of law which can be corrected on appeal.”

194 Secretary for Justice v Yan Shen [2012] 3 HKLRD 652 and Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR
35, [50]. For New Zealand, see R v Phavha [2009] NZCA 588; James v R [2010] NZCA 206 and Manikpersadh v R
[2011] NZCA 452, In some cases, the availability of a particular sentencing option is subject to a precondition being
met, which does not involve the exercise of a discretion.

195 In Roberis v Professional Conduct Commiftee of the Nursing Council of New Zealand [2012] NZHC 3354, [22], Collins J
stated: “The process of evaluating penalty options and deciding what penalty to impose involved an exercise of discretion
by the Tribunal in the same way that a decision about bail or name suppression also involves the exercise of discretion
by judicial officers. All involve the careful evaluation of options and the choosing of the most suitable option that
is available. In this respect the Tribunal’s penalty decision can be distinguished from its role when interpreting the
law, deciding facts and /or applying the law to established facts when determining if a practitioner has committed
a disciplinary offence.” For discussion, see Rodriguez Ferrere MB, “The Unnecessary Confusion in New Zealand’s
Appellate Jurisdiction” (2012) 12(4) Otago LR 829,

196 (2018) 21 HKCFAR 35, [50].

197 (1936) 55 CLR. 499, 505 (Dixon J, Evatt J and McTiernan J).
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From these dicta, the key examples of error are:

(1) acting upon a wrong principle of law;

(2) allowing irrelevant matters to affect the decision;
(3) mistaking the facts; or

(4) failing to take into account a relevant consideration.

In the absence of any legislative prescriptions for upholding an appeal, these are
grounds upon which an appeal court can interfere in the exercise of a discretion.

The appeal is not the occasion for the appellate court to review the merits of the cage
again.” It is assumed that the decision under appeal is correct until the appellant gap
demonstrate that it is infected with error, It is not sufficient that the appeal court might haye
arrived a different decision to the judicial officer at the first instance; the appeal court must
be satisfied that the decision being appealed is infected with error.

The onus is on the applicant or the appellant to demonstrate to the appeal court that the
CFI fell into one or more of these errors. If this cannot be demonstrated, then the application
or appeal will not succeed.

In some cases, it may not be apparent how and why the sentencing judge fell into error,
but given the sentence, it is clear an error was made. There are thus “disclosed errors” and
“undisclosed errors.” One of the most common grounds in a sentence appeal is that the

sentence is “manifestly excessive,” even though it is not clear how or why the sentence
arrived at the particular sentence.

the Q]ﬂy

1.17.3.1 Deciding if a decision is a discretion or not

Whilst the appellate approach to an appeal against the exercise of a discretion compa,ea
to an appeal against a decision that is not the exercise of a discretion may be clexr, the
difficulty is how to distinguish between the two types of decision.

According to Rodriguez Ferrere:

“The key element here is that this exercise of discretion is an irreplicacte decision-
making process. There may be factors that guide the discretion, buktheie is no way for
an appellate court to replicate the process and thus assess its validity. The inability of
the court to do so provides a practical reason why it will only intervene in situations

where the answer arrived at by the decision-maker-her choice-is clearly beyond the
limits of her choice.”*

In the New Zealand case of Opthalmological Society of New Zealand Inc v Commerce
Commission,™® McGrath J stated:

“A key indication of a discretion is whether the area for personal appreciation by
the first instance court or decision maker is large. In the context of the orders and
decisions of Masters, whether the interests involved in a particular matter are purely

198 Manikpersadh v R [2011] NZCA 452, [12].

199 Rodriguez Ferrere MB, “The Unnecessary Confusion in Hong Kong’s Appellate Jurisdiction” (2012) 12(4) Otago LR
829, 833,

200 [2003] 2 NZLR 145, [37].
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1. or concern wider issues of principle in relation to the application of the
the f’acts will also be relevant to whether a decision is discretionary in nature.”

p]—o Cﬂdura

law to

- eviewing the previous cases, the New Zealand CA in Taipeti v R*™ stated:
«These decisions show that the classes of case which aI_:JpC.Ell. courts classify as an
:ce of a discretion are dwindling. Three possible indicia of the presence of
e).ccrcls' emerge. First, the extent to which the decision-maker can apply his or her
dlscritlg?sonal appreciation” has been identified as a “key indication.” Clearly, the
¥ Pthe level of prescription in terms of what is required of the decision-making
e the more likely the decision is an evaluative process, rather than the exercise
pi"oceciisscrction. Second, procedural decisions are more likely to be an exercise of
gisiretion than wider issues of principle involving the application o.f law_to the facts.
Third, if only one view is legally possible, that points away from a_ dls?retmn. In other
words, where there is scope for choice between multiple legally ‘right” outcomes, that
points towards a discretion.”

Understanéably, in criminal cases, appeal courts are reluctant to interfere with the exercise
of a judicia discretion, unless the appellffnt can de{nonsj[rate. clear errc?r.' .

A clear example of the exercise of a judicial discretion is the decision of a sentfancmg
wdos to impose a sentence of imprisonment rather than a sentence (?f home deten.tlon, or
:ic;: versa.?? Indeed most sentencing decisions are, generally speaking, the exercise of a

i iscretion.”®
Smﬁ;c;ﬁzlfgeciding an appropriate sentence is an exerc.ise.of a .discretion, it is important
to emphasise that in sentence appeals, the common law principles in cases such as Secretc'szy
for Justice v Wong Chi Fung™ have been displaced by statutory g:rc.)u.nds for upholding
an appeal. These grounds are set out in 8.83G of the CPO. Not surprisingly, the statutory
grounds do not significantly differ from the common law approach because they are b_ased
on the common law.?® However, on an appeal by an offender against sentence, the principles

308, [49]. )

;g.'li E?’li’ilﬂ?]que%ciﬂv vR [[20]1 11 NZCA 28, the CA stated: “We agree with Cmfnsel for the respondent‘s. assessme];: that the

proper approach of an appellate court in cases such as this is that ‘the chcqce betwees.l homg detention and as ort ten]n

of imprisonment is the exercise of a fettered discretion, with appellate review focus..smig, a:s in othir-sentenmng a‘ppea. $
to this Court, on the identification of error, if any, in the court below’.” The discretion 15 ‘.fertered m the sense. tha(.“, in
exercising this particular discretion, the sentencing judge is required to consider factors in any applicable legislation.

The exercise of an “unfettered” discretion is not constrained by such a requirement, .

Kumar v R [2015] NZCA 460, [81]. Writing extrajudicially, Koz P states that sentencing is “a ﬁmd.ameuia]]y

discretionary exercise™: Stephen Kos, “A Short History of Appeal” (paper presented to Austrah.a and Hong Kon%Naw

and History Society Conference, Christchurch, December 2017 (updated June 2018)) [56], available at Courts of New

Zealand www.courtsofnz. govt.nz, citing Fisheries Inspecfor v Turner [1978] 2 NZLR 233, 237.

204 (2018) 21 HEKCFAR 35, [50]. )

205 (Seclio)u 383G o?the CPO Lrozrides that an appeal court must allow the appeal if sai.is.ﬁ ed thata &ﬁerwt sentenc:ti1 should
beimposed, A different sentence should be imposed if the Court thinks that the original sentence is erro:u.enus."’T e ﬂiﬁﬂzf
must be of sufficient importance to justify substituting a different sentence; an appeal court should no.t .tmker M,-,l N c:
sentence imposed. The error must be “material.” Section 83G can be traced ‘F)a.ck tf] 5.4(3) of ﬁ.le Criminal Appeh ulcd
1907 (UK), which provided that on an appeal against sentence, the CA shall, if it thinks 1.:hat a different senter;ceEs 07 =
have been passed, quash the sentence passed and pass such other sentence warranted in law. The.very early Engli:
cases stated fhat a sentence will not be interfered with unless the appellant could show that the trial court acted on a
wrong principle of law or had given undue weight to some of the facts proved in evidence.

20!
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6.6 APPEAL AGAINST SENTENCE UPON INDICTN[ENT

6.6.1 Right of offender to appeal against sentence
Under s.83G of the CPO:

“A person who has been convicted of an offence on indictment may appeal to e
Court of Appeal against any sentence (not being a sentence fixed by law) passed o
him for the offence, whether passed on his conviction or in subsequent Proceedings =

Leave to appeal is required.*® Section 83G is a direct implementation of the i
recognised in art.11(4) of the Hong Kong Bill of Rights.

Where a person has been sentenced to two or more sentences (on convi
indictment), an appeal or application for leave to appeal in respect of only one
sentences is to be treated as an appeal against the two or more sentences passed.®

Note that unlike a conviction appeal, 5.83G of the CPO does not specify any grounds
upon which a sentence appeal must be based. The grounds of a sentence appeal are therefore
to be found in common law principles and clues in other statutory provisions, Section 83]
of the CPO simply states that the CA can quash the sentence and pass another sentence if jf
“considers that the appellant should be sentenced differently,”

ght to appeal

ction on
of these

6.6.1.1 Appellate approach to a sentence appeal

A sentence passed by a judge is the exercise of a judicial discretion because the judge hag
to take into account a broad range of factors and arrive at what he thinks is an appropric'e
sentence.” An appeal against the exercise of a discretion is a slightly different type of appes!
than an appeal against conviction. Whilst a sentence appeal isa rehearing (as described atave),
the appeal court takes an even more constrained approach to interfering with the A ence.
As discussed in Chapter 1, in Secretary for Justice v Wong Chi Fung,* th=Court of Final
Appeal expressly endorsed the following statement of principles from the Austialian High Court
case of House v The King" as being applicable in Hong Kong on appea!s frum discretions:

“If the judge acts upon a wrong principle, if he allows extraneous or irrelevant matters
to guide or affect him, if he mistakes the facts, if he does not take into account some

38 CPO s.831. In Victoria, leave to appeal the sentence is also required (Criminal Procedure Act 2009 5.278). In New
Zealand, leave to appeal sentence is not required (Criminal Procedure Act 2011 5.244(1)). Under the Criminal Appeal
Act 1907 (UK), leave to appeal a sentence was required.

39 CPO s.831(2).

40 Secretary for Justice v Yan Shen [2012] 3 HKLRD 652 and Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR
35, [50]. For New Zealand, see R v Vhavha [2009] NZCA 588; James v R [2010] NZCA 206 and Manikpersadh v R
[2011] NZCA 452, In some cases, the availability of a particular sentencing option is subject to a pre-condition being met
that does not involve the exercise of a discretion. In Roberis v Professional Conduct Commitiee of the Nursing Couneil
of New Zealand [2012] NZHC 3354, [22], Collins J stated: “The process of evaluating penalty options and deciding
what penalty to impose involved an exercise of discretion by the Tribunal in the same way that a decision about bail
or name suppression also invelves the exercise of discretion by judicial officers. All involve the careful evaluation of
aptions and the choosing of the most suitable option that is available. In this respect, the Tribunal’s penalty decision can
be distinguished from its role when interpreting the law, deciding facts and /or applying the law to established facts when
determining if a practitioner has committed a disciplinary offence.” For discussion, see Rodriguez Ferrere MB, “The
Unnecessary Confusion in New Zealand’s Appellate Jurisdiction” (2012) 12: 4 Otago LR 829.

41 (2018) 21 HKCFAR 35, [50].

42 (1936) 55 CLR 499, 505 (Dixon J, Evatt J and McTieman I).
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deration, then his determination should be reviewed and the appellate
cise its own discretion in substitution for his if it has the materials for
Joing $0- It may not appear how the primary judge has reached. the result embodied in
.. order, but, if, upon the facts, it is unreasonable or plainly unjust, th.e appellra\te co_ur[

infer that in some way there has been a failure properly to exercise the discretion
# 1 the law reposes in the court of first instance. In such a case, although the nature
Wh;j;e error may not be discoverable, the exercise of the discretion is reviewed on the
;found that a substantial wrong has in fact occurred.”

material const
urt may exer

these dictda, the key examples of error are:

(1) acting upon a wrong principle of law;

@) allowing irrelevant matters to affect the decision;
3) mistaking the facts; or

(4) failingto tal-e into account a relevant consideration.

In the absen’e ti any legislative prescriptions for upholding an appeal, these are the only
B s upoa which an appeal court can interfere in the exercise of a discretion. For

oun : ' 5
F =e appeals, these grounds are condensed into (1) manifestly excessive; or (2) wrong

geqtzn
i p;',’l(.‘.iple.'*3 ‘ '

Jtis instructive that s.81A of the CPO sets out the grounds upon which a prosecutmn.appea]
against sentence can be brought. These grounds are that the sentem?e is (1).n0‘[ authorised by
law; (2) wrong in principle; (3) manifestly excessive; or (4) mamfesti'y inadequate. These
are all questions of law and would also apply to an offender appeal against sentence, except
{he last ground. However, an offender appeal against sentence allows for a broader range of
grounds to appeal including factual errors. . -

The appeal is not the occasion for the appellate court to review th_e merits of the case
again.** It is assumed that the decision under appeal is correct until the appe}lant can
demonstrate that it is infected with error, It is not sufficient that the appeal court might have
amrived a different decision to the judicial officer at first instance; the appeal court must be
satisfied that the decision being appealed is infected with error.

The onus is on the applicant or the appellant to demonstrate to the appeal court that the
DC fell into one or more of these errors. If this cannot be demonstrated, then the application
or appeal will not succeed.

In some cases, it may not be apparent how and why the sentencing judge fell into error,
but, given the sentence, it is clear an error was made. There are thus “disclosed errors” and
“undisclosed errors.” One of the most common grounds in a sentence appeal is that the
sentence is “manifestly excessive,” even though it is not clear how or why the sentence
amrived at the particular sentence.

In HKSAR v Yeung Kwai Kuen,* Stock JA stated:

“The essential function of this court, upon an application which pertains to a sentence,
is to determine whether the applicant should be sentenced differently for the offence

43 HKSAR v Bangoura Charfes (CACC 281/2016, [2017] HKEC 487), [31].
4 Meanikpersadh v R [2011] NZCA 452, [12].
45 [2002] 3 HKLRD 91, [17].
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for which he was dealt with by the court below ... and the court will not intervene
unless it is of the opinion that the sentence was manifestly excessive or wrong in
principle. Generally, the court’s function is to look at the factors which prevailed
at the date of sentence and not to act as an administrative review, or a supervisory
tribunal to take into account factors since sentence. That is not to say there are neyep
instances in which the court will give weight to developments since sentence, or that
the court is precluded from doing so. See, for example R v Sze Tak Hung [1991] |
HKLR 109, 112. But the circumstances in which it will give effect to post-sentengce
events are limited.”

One of the most common grounds in a sentence appeal is that the sentence is “manifeg

tly
excessive.” A sentence is “manifestly excessive” if it is obviously and clearly well outside

the range of sentences for the particular circumstances, even if it is not clear why the
sentence made the error.

When the CA hears a sentence appeal or a review, it “functions as a court of review and
does not conduct a sentencing exercise of its own, so it ordinarily relies entirely, or almogt
entirely, on material before the sentencing court.”* The appeal court does not have the
advantages enjoyed by the cowrt at first instance, and this provides a strong basis for limiting
the basis upon which the findings can be interfered with."’

The key and central issue is whether the appeal court considers that a different sentence
should be passed. This does not mean a slightly different sentence but rather a significantly
different sentence. An appeal court should not simply “tinker” with a sentence,

6.6.1.2 Notice of application for leave to appeal sentence

An application for leave to appeal a sentence must use Form XI.* The notice must inclyde
the grounds of the application.” The notice also includes a note warning the appellant vt
the CA has power under 5.83W of the CPO to order that any time served in custody ,.ending
the determination of the appeal “shall not be reckoned as part of the term of any sentence to
which you are for the time being subject.” This is to deter unmeritorious apuiicatons. The
notice also includes a note warning the appellant that the CA has power mder s.831 of the
CPO to either increase or reduce the sentence that was passed.

Notice of application for leave to appeal sentence must be filed within 28 days from the
date of sentence.®®

6.6.1.3 Notice of application to extend time to apply for leave to appeal sentence

A notice of application to extend time to apply for leave to appeal sentence must use Form
XI. The approach of the CA to applications for Ieave to appeal out of time is discussed in
Chapter 7 at 7.6.5.

46 Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR 35, [52], referring to R v A [199911 Cr App R (8) 52.

4T Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR 35, [52], referring to Ting Kwok Kewung v Tam Dick Yuen
(2002) 5 HKCFAR 336, [35].

48 CAR 41,

49 Itis not sufficient to simply state the sentence was “excessive” or “wrong in principle.” The grounds must set out in what
way the sentence is excessive or wrong in principle. Leave to appeal will not be granted unless the ground of appeal is
reasonably arguable,

30 CPO 5.83Q(2).Time commences to run from the date sentence was passed {CAR 1.36).
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66.1 4 Disposition powers on an appeal against senfence
gection 831(3) of the CPO states:

«On an appeal against sentence the Court of Appeal, if it considers that the appellant
should be sentenced differently for an offence for which he was dealt with by the

court below, may—

(a) quash any sentence or order which is the subject of the a.ppea}l; . .

(b) in place of it pass such sentence or make such order as it thinks is appropriate
for the case (whether more or less severe) and as the court below had power to
pass or make when dealing with him for the offence.”

Note that the CA has power to pass any sentence which the court below could have passed.”
The term of any sentence passed by the CA shall begin to run from the time when it would
have begun to run if passed in the proceedings from which the appeal lies.*
On any appeal, the CA can annul or vary any order made under s.73 (compensation) or
84 (restitution) o the CPO.»

6,62 Awvplication by Secretary for Justice to review sentence

Under.:81A of the CPO, the SJ may, with leave of the CA, apply to the CA for a review of
-+ sentence (other than a sentence fixed by law) passed by any court (other t_hat."l the C{X
i;s;alﬂ on the ground that the sentence is not authorised by law, is wrong in principle or is
manifestly excessive or manifestly inadequate.™

The CA has jurisdiction to entertain such an appeal pursuant to 5.13(3)(c) of the HCO.

Note the application is for a “review” as distinct from an “appeal” of sentence.

Section 81A is not an implementation of the right to appeal recognised in art.11(4) of.the
Hong Kong Bill of Rights because art.1 1(4) only applies to the offender, not the prosecutlfm.
The prosecution has no rights under the Hong Kong Bill of Rights to appeal. The prosecution
can however seek judicial review.

A “sentence” includes any order made by a court in dealing with an offender including
a hospital order.®® Note that the SJ must first get leave of the CA before the court woul'd
review the sentence. Also note that the Secretary can apply on the basis that the sentence is
excessive (though this would be rare). This reflects the role of the Secretary in ensuring that
inappropriate and unjust sentences are not imposed.

51 This includes a power to deal with a suspended sentence that had been previously passed on the appellant for another
offence: CPO 5.831(4). .

52 Ibid., s 83W(4) This gives the appellant the benefit of time because the new sentence is the sentence that should have
been imposed originally by the trial court. o

53 CAR1.24. A person who is affected by the order can appear before the CA and make suhm.lsmon.s (s.25).

54 In New Zealand, the right of the prosecution to appeal a sentence is found in 5.246(1) of the Cm P.rocedureAct 2011
(previously in Crimes Act 1961 5.383). In Victoria, the equivalent right is found in 5.287 of the Criminal Procedure Act
2009 (Vic). _ N

55 CPO 5.80. The power of the CA to pass a sentence on the appeal includes a power to recommend deportation un e
[mmigration Ordinance (Cap.115) 5.21.
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6.6.2.1 Appellate approach to prosecution sentence appeals

The right of the prosecution to appeal a sentence is not the converse right of the o
to appeal a sentence.” A more stringent test for allowing a prosecution appeal is applieg
The primary reason for this difference of approach lies in the double jeopardy principle. s
As discussed in Chapter 1, under the double jeopardy principle, it is impermissible for the
prosecution to try a person more than once for the same offence and it is impermissible foy a
person to be sentenced more than once for the same offence. A prosecution sentence appeal
exposes the offender to being sentenced again and to a more severe sentence. This isav
significant power of the Hong Kong Special Administrative Region (HKSAR), and appeal
courts are very aware of these considerations.*

Appeal courts take these considerations into account when deciding (1) whether to prant
leave to appeal; and (2) the disposition of the review.

In Secretary for Justice v Wong Chi Fung,* the CFA stated:

ﬁendey

“Nevertheless, whilst an increase in sentence is not incompatible with the concept
of double jeopardy, as a matter of practice the Court of Appeal customarily makeg
allowance for the concept when increasing a sentence on teview by applying a
discount to the increased sentence.”

This is sometimes referred to as the residual discretion.

This discount particularly applies where the initial sentence was a community service
order, and the order has been completed by the time of the prosecution appeal.® By
comparison, if the offender is already serving a term of imprisonment, then no discount
should ordinarily be given.®'

If the court below has made an error as to the facts upon which the sentence was based,
then on appeal, the CA can correct the (factual) error and impose a different sentence o

On the review, the prosecution is not permitted to rely on a different factual Haxis to
that relied on in the DC.* The prosecution cannot change the way the case vras initially
presented. The CA also cannot ascribe a different weight to a particular factor te that given

5

(=%

Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR 35, [48], referring to Re Applications for Review of Seniences

by Attorney-General [1972] HKLR 370, 376. The right of the prosecution to appeal a sentence was not introduced

in Hong Kong until 1972, It was initially thought that such appeals would be rare and exceptional, but over time,

prosecution sentence appeals have become much more common.

57 Recognised in art.11(6) of the Hong Kong Bill of Rights.

58 See Department of Justice, Prosecution Code, 3.8 and 21, available at http:/Awww.doj. gov.hk/eng/public/pubsoppapcon.

hmtl. See 22.8 that states that a review of a sentence should only be made in “exceptional cases.” At sentencing,

prosecutors should not make submissions on quantum. Also see Hong Kong Bar Association, Code of Conduct: available

at http://www.hkba.org/content/cade.

(2018) 21 HKCFAR 35, [51], referring to Secretary for Justice v Lo King Fat [2016] 2 HKC 230, [109]-[116] and Re

A-G's Reference (Nos 90 and 91 of 2003) [2004] EWCA Crim 1839, [11]. Also see Secretary for Justice v Wan Hoi Ming

[2017] 1 HKLRD 1205, [68]. Tt appears that the provision of a discount in this context was first recognised in 1975

Atrorney-General v Tsang Wing [1975] HKLR 365, 368. Also see the comments of Lord Lane in R v Dickson (1991)92

Cr App R 166, 172.

60 HKSAR v Chan Pak Hoe Pablo (2012) 15 HKCFAR 244, [52] and Secretary for Justice v Buk Chiii Ying [2008] 5
HKLRD 185, [26].

61 Aitorney-General v Wong Kwok Wai [1991] 2 HKLR 384,

62 Secretary for Justice v Wong Cli Fung (2018) 21 HKCFAR 35, [59] and Re A-G's Reference (Nos 90 and 91 of 2003)
[2004] EWCA Crim 1839, [10].

63 Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR 35, [61] and Attornev-General v Li Ah Sang [1993]

2 HKCLR 239,

5
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by the trial judge. The question of’ how much weight to be given to a factor is a matter for the
wrial judge’s discretion, and unless the sentence is manifestly inadequate, the court cannot
weweight” (as it were) any particular factor. N -

y A sentence is regarded as “manifestly inadequate” if it “falls outside the range of sentences
which the judge, applying his mind to all the relevant factors, could reasonably consider
ﬂm_,mpriate.”64 To determine what is the range of sente'nce's, the Court can look at reported
cases and in particular to any applicable sentencing guideline.

6622 Procedure on application
The application must be in writing and signed by the Secretary.®® The application must be ﬁleﬁcéli
with the Registrar of the High Court within 21 days after the date when SE.:ntence was passed.

The application must be accompanied by the documents set out in s.81A(2A) of the
€PO.S There is no statutory limitation on the material that the appeal court can have
regard to. The materials listed in s.81A(2A) are not the only documents the Court can
gxamine.

The documents =equired under s.81A(2A) include (1) the statement of the reasons for
the verdict placen on record in accordance with 5.80 of the DCO and a statement of the
reasons for th='sentence; and (2) any report concerning the respondent that was before the
cour* that Tassed sentence.” The DC judge who passed the sentence must provide these
dos i ats to the SJ within seven days of a request being made.® The judge’s statement of
- souns for sentence can be crucial to the outcome of the appeal as the reasons can often
Jisclose error.

The CA can order the respondent be detained in custody until an order has been made
under s.81B(1).” However, the CA can admit the respondent to bail.

If the CA refuses to review the sentence, the Court can award costs against the Secretary.™

6.6.2.3 Disposition powers on review under 5.814
Upon the hearing of the application, the CA may order:

“(a) if it thinks that the sentence was not authorised by law, was wrong in principle
or was manifestly excessive or manifestly inadequate, quash the sentence
passed by the court and pass such other sentence (whether more or less severe)
warranted in law in substitution therefor as it thinks ought to have been passed;

(b) in any other case, refuse to alter the sentence.””

It is crucial that practitioners note these are the only grounds upon which the CA can
interfere with a sentence. When formulating an application for leave, the applicant must

64 Re A-G's Reference (No 4 of 1989) [1990] 1 WLR 41, 46A—46C, accepted by the CFA as applicable to a review under
CPO 5.81A in Secretary for Justice v Wong Chi Fung (2018) 21 HKCFAR 35, [63].

65 CPO s.81A(2)(a).

86 Ibid., 5.81A(2)(c).

67 bid., s 81A(2)(b).

68 Ibid., 5. 81A(2A). For detailed discussion of the required contents of the statement of reasons for verdict, see HKSAR v
Yip Kim Po (2014) 17 HKCFAR 202, [20]-[25].

69 CPO s31A(2B),

0 Ibid,, 5.81A(3).

1 Ibid., 5.81A(5).

N Ihid., s 81B(1).
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specify in what way the sentence was either not authorised by law or was wron,
or was manifestly excessive or manifestly inadequate. If the CA is not satig
these criteria, then it will not interfere with the sentence.

The CA can exercise any of the powers set out in .83V of the CPQ."

On the hearing of the review, the 87 is entitled to be heard.™ The Court can determing
the review in the absence of the respondent; if satisfied, the respondent was served with the
application or given notice of it.

The CA must not review a sentence if the respondent has already appealed the ¢
(unless the appeal has been disposed of).”

The right of the SJ to apply for review of a sentence does not affect the rights of 4
convicted person, but the CA can hear an application for review at the same time as he
an appeal by the respondent against the sentence.™

gin priIlCip]g
ﬂed of any of

ONviction
aring

6.7 APPEAL BY SECRETARY FOR JUSTICE

AGAINST ACQUITTAL

Under s.84 of the DCO, the 8J can appeal (by way of case stated) to the CA against a verdict
or order of acquittal, including any order quashing or dismissing the charge.” The appeal
can only be on a question of law.

This is a particularly important appeal right because it enables the prosecution to
challenge the acquittal of the accused and the CA to order the retrial of the accused or to
conviet and sentence the accused. Prima facie, this may appear to breach the rule against
double jeopardy. However, as discussed in Chapter 3, the rule against double jeopardy only
applies with respect to “final” orders of acquittal (and usually the verdict of a jury). In fue
case of a judge-alone trial, the decision of acquittal is not final because the DCO recopinses
aright to challenge the legal correctness of the decision (as distinct from the factue! vasis of
the decision and as distinct from the verdict of a jury).

It is in the public interest for the legal accuracy of the decision of a judge tc be challenged
and if found to be in error, for the decision to be quashed. This is a diff1 20} function from
challenging the correctness of a jury’s verdict of not guilty.

The appeal must be commenced within seven days of the acquittal, The person acquitted
may well feel relieved when the period for appealing has passed, but the CA has the power
to grant the ST leave to appeal out of time, and has done so0.™

7

w

Section 83V sets out the powers of the CA on the hearing of an appeal. These include a power to order the production of
documents or the attendance of a person to give evidence before it. Under HCO 5.13(4), the CA has all the powers of the DC.
74 CPOs.81B(2).

75 Ibid., s.81C(1).

76 Ibid., s.81C(2). This contributes towards court efficiencies,

77 The acquittal could be the result of the judge’s verder after hearing all the evidence from both parties, the judge may
have ruled that there was insufficient evidence to found a prosecution or that the charges were defective, in which
case an order of acquittal is made. It appears that if the SJ makes an application to the DC judge to state a case, the
Jjudge cannot refuse to state a case. DCO 5.84 begins with the words “An appeal shall lie at the suit of the Secretary for
Justice.”

In HKSAR v Wong Chun Wai (CACC 238/2016, [2016] HKEC 2023). The accused was acquitted of dangerouns driving
causing death and the 87 challenged the verdict. There is no record on HKLII of the result of the application.

7

o
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7.1 Procedure on prosecution appeal against acquittal

6 . - -
The appeal is conducted under the procedure for a case stated. The procedure is thus similar

{he case- stated procedure used to challenge the decision of the Magistrates’ Court to acquit
o gischarge the accused — discussed in Chapter 5 at 5.12. (The case-stated procedure for
:chsions of a magistrate is set out in s5.106—-109 of the MO.)

(1) Within seven clear days after the reasons for the acquittal have been recorded or
after the order of acquittal, a written application must be made to the judge to:

«gtate a case setting forth the facts and the grounds on which the verdict or order
was arrived at or made and the grounds on which the proceeding is questioned for
the opinion of the Court of Appeal.”™

The provisions in §5.106-109 of the MO covering appeals from the Magis-trates’ Court will

apply with respect to the procedure for setting down the case stated. “‘D This means that the

§J (appellant) must within 14 days of delivery of the case stated tra.nsnm the case stated to the

Registrar of the TA but must first give a copy of the notice of application and the case stated to

{he respondent.” The DC judge can amend the case stated before delivery to the CA.** When the

case ha{ boun sent to the Registrar, it will be set down for hearing at the request of either party.*
7.2 UA can send the case stated back for amendment if required.

(2) Ajudge of the High Court may, following an application made to him in chambers,
issue a warrant to arrest the respondent and to bring him or her before the Court, and
the judge can either release the respondent on bail pending the outcome of the case
stated or remand the respondent in custody.®

(3) At the hearing of the appeal (regardless of whether the respondent appears), the
CA shall:

(a) if satisfied there is no sufficient ground to interfere with the acquittal, dismiss
the appeal;

(b) reverse the verdict or order and order that the trial be resumed, the accused be
retried (as the case may be) or find the accused guilty, record a conviction and
sentence the accused; and

(c) give any such other directions as the Court thinks fit.*

If the CA records a conviction and sentences the respondent, the respondent has no right to
appeal that decision, except for an application for leave to appeal to the CFA.

In Secretary for Justice v Wong Sau Fong,* a DC judge acquitted the accused of all
charges. The then Attorney-General, now SJ, commenced an appeal under s.84 of the DCO
with respect to the acquittal on charge one. Both the appellant and the respondent agreed

79 DCO s.84(a).

80 fpid,

81 MO 5.106,

82 Jbid., 5.107.

83 Iid., 5108,

84 DCO s 84(b).

85 Ibid., .84(c).

86 [1998] 2 HKLRD 254.
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that the judge had erred in acquitting the accused on charge one. The issue was wh
CA could remit the case back to the DC for sentence (the CA had quashed the ¢
and entered a verdict of guilty).

In Attorney-General v Yeung Sun Shun® the CA held that, under .84 of the DCO, after
an acquittal, the CA had no power to order that the trial be resumed before the D judee
and hence no power to order the DC to sentence the respondent.® The issue for the Court in
Wong Sau Fong was whether it was bound by the decision in Yeung Sun Shun.

After considering the enactment of the Hong Kong Bill of Rights in 1992, the Court
focussed on art.11(4) of the Hong Kong Bill of Rights that recognises a right of all people tb
appeal conviction and sentence. The Court held that 5.84 of the DCO must be interpreted in
accordance with art.11(4) of the Hong Kong Bill of Rights. The Court held that tg deny the
respondent a right to appeal, the decision of the CA (on an appeal under .84 of the DCO)
would be in breach of art.11(4) of the Hong Kong Bill of Rights.* The CA held it was not
obliged to follow the earlier decision in Yeung Sun Shun because that was delivered prior to
the enactment of the Hong Kong Bill of Rights. The CA held it had power to not only reverse
the verdict of acquittal but also to direct that the trial be resumed in the DC (ie, for sentence),

Cthe]- the
Onviction

6.8 PROHIBITION ON STAYING OR REVERSING
JUDGMENTS OR ALLOWING OF THE
APPEAL ON SPECIFIED GROUNDS

Section 830 of the CPO is a particularly important provision because it prevents the CA
from ordering a stay or reversal of a judgment under s.81 (state a case) and prevents the
Court from allowing an appeal under 5.83 (offender sentence appeal), 83K (appeal agaimyt
finding of insanity) or 83N (appeal against finding of disability), where the ground 7 %e
appeal relates to a procedural defect that could have been remedied before or dunag the
course of a criminal trial, specifically where the appeal relies on:

(1) adefect which, if pointed out before the jury were empanelled ¢« Jvitng the course
of the trial, might have been amended by the trial court;

(2) an error committed in summoning or swearing a juror;

(3) any objection that might have been relied on to challenge a juror; and

(4) any informality in the swearing of a witness,

These circumstances emphasise that it is the responsibility of the trial court judge and the
trial court counsel to ensure that all steps are taken to prevent any procedural irregularity,
particularly irregularities that might otherwise constitute grounds to appeal a conviction or
sentence. It is inappropriate for the valuable resources of the CA to be taken up with issues
that could and should have been dealt with in the trial court.

Section 830 does however provide that these exceptions do not apply if the CA is of the
opinion that a miscarriage of justice has actually occurred.

87 [1987] HKLR 987.

88 The Court construed DCO s.84 as only giving it three dispositions: (1) order trial to be resumed; (2) order a retrial; or (3)
record a finding of guilt and pass sentence (at 999).

89 Attorney-General v Yeung Sun Shun [1987] HKLR 987, [26].
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6.9 PROCEDURE ON APPLICATION FOR LEAVE
TO APPEAL CONVICTION OR SENTENCE

The following diagram sets out the steps involved in an application for leave to appeal a

conviction or @ sentence from the DC to the CA.

9.1 Diagram 1: Application for leave to appeal conviction and sentence

mt sends notice of application, including initial grounds, to Registrar within
28 days of decision: CPO s.83Q(1)(2) and CAR r.34

s |

Registrar records notice in Register and sends copy to SI: CAR 11.43 and 68

|

Registrar obtains all necessary documents and collates appeal bundle:
CPO s.83T(1) and CAR 1.59

™ v
| Registrar obtains notes of trial judge: CAR 1.33 I
\) A

r - Registrar obtains particulars of trial and conviction: Form VI: CAR .37 |
A

Registrar obtains transcript of trial and exhibits. Clerk of Courts sends copy of appeal
bundle to 8J: CAR r.63

v

Counsel settles perfected grounds of appeal |

!

Registrar sets case down for hearing; CPO s.83T(1) |

\

Written submissions filed and list of authorities |

|

Court decides if oral hearing or determination on the papers |

Ny

r
-
—
I

Single judge decides oral hearing
of appeal: CPO 5.83Y(2)

Single judge decides hearing on the
papers: CPO s.83Y(2) and CAR r.40

!

Leave/limited leave granted

Application dismissed

J

Applicant elects to have CA reconsider
application: CPO s.83Y(3)

[

Registrar advises parties: Form XII or XIII: CAR r.42 |
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6.9.2 Notice of application

A person who wishes to apply for leave to appeal must give notice of appeal or
application for leave to appeal in accordance with the rules and orders made under
CPO.* The appellant must send to the Registrar of the High Court a notice of appli
leave to appeal.” Form X1 is used. The notice must be signed by the appellant or
The notice nust be sent within 28 days of the date of the conviction.

Anotice of application for leave and notice of application to extend time my

1st be Signeq
by the appellant or applicant, unless otherwise permiited under 1.8 or 9 of the CAR o g

directed by the CA.%

Notice of application must be given within 28 days from the date of the
verdiet or finding appealed against; in the case of a sentence appeal, from the d
was passed or where an order is being appealed, from the date of the order.®

If an application for leave to appeal a conviction or a sentence is granted, itis not necessary
for the applicant to then prepare a notice of appeal. The notice of application suffices as the
notice of appeal.”

If the sentence was passed more than seven days after the date of conviction, verdict or
finding, then the notice of application for leave to appeal against the conviction or verdict oy
finding may be given within 28 days from the date on which sentence was passed.”

The CA can extend the time for appealing (either before or after it expires).”

Notice gp
8.9 of the
cation fyy

his lawyey,

conviction,
ate Sentence

6.9.3 Imitial grounds of appeal

Where there are reasonable grounds for appeal, the solicitor or counsel who appeared af the

trial should draft initial grounds of appeal and attach that document to the application for
leave to appeal.®®

6.9.4 Application to extend time

If the time for filing an application for leave has expired, the applicant can file an application
to extend time for filing the application for leave, using Form VI of the CAR.*

6.9.5 Copy of notice to Secretary for Justice
Upon receipt of the notice of application, the Registrar forwards a copy to the 8J.1%

90 CPO s.83Q(1). The notice is addressed to “The Registrar, High Court, Hong Kong”™ (CAR 1.5).

91 CAR 134,

92 CPO 5.83Q(2). Time commences to Tun from the date of conviction: CAR r.35.

93 CARr.3. If the appellant is unable to write, then he or she can affix his mark upon the notice (s.7). If the person appears
to be insane, then his or her solicitor can sign on their behalf (s.8). If the appellant is a body corporate, the notice can be
signed by the secretary, clerk, manager or solicitor for the bady corporate (5.9). Notices must be sent by registered post
addressed to the person to whom such a notice is tequired to be given (s.6).

94 CPO 5.83Q)(2). For the time limits applicable to protected prisoners of war or protected internees, see 5.83Q(6).

95 CAR1.38.

96 CPO s.83Q(2).

97 Ibid., 5.83Q(3).

98 PD 4.2 para.4.

99 Ihid., para.5(c). A grounding affidavit must be provided explaining the reasons for the delay. For discussion of the
approach taken, see R v Wong Kai Kong [1990] 1 HKC 279,

100 CAR .43,
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69.6 Registrar obtains all necessary documents: appeal bundle

istrar must obtain and lay before the CA in proper form all necessary docunllents,
The. R'eg d other things that are necessary for the proper determination of the application.'®
eﬂnblz;;ts in the case will remain in the custody of the Registrar pending the application
. Bea],mi’- Pending the determination of the application or appeal, such documents are
i ap}: inspection by the parties.'” The CA or a judge can order the production of any
gozgm(;nt or exhibit, on application by a party, and any person having custody must produce

it to the Registrar."*

69.7 Registrar obtains trial judge’s notes

The Registrar must obtain from the trial judge the whole or part of his note of the trial or a
copy, as the judge may certify as being necessary for the purposes of the appeal.'*

6.9.8 Registrar ohtains particulars of trial and conviction

When the Regictrar receives a notice of appeal or application for leave to appeal, the

Registrar must prepare for the information of the CA particulars of the trial and conviction

. - 6
using Foron Vi."

20.9 - Registrar obtains transcript

The Registrar can request a shorthand writer to furnish a copy of the transcript of the
proceedings under appeal.'"’

6.9.10 Copy of appeal bundle sent to the parties

After the appeal bundle is completed, the Clerk of Court will send a copy to the applicant
and to the SJ.1%

6.9.11 Perfected grounds of appeal

When all the necessary documents have been obtained, counsel must “perfect” the grm_mds
of appeal and send a copy to the Registrar of the High Court and to the 81.' Written

101 CPO 5.83T(1)(b) and CAR 1.59(1). The CAR may enable the appellant to .tha.in ftO!!!l 1:]1e Registrar. documents and the
like, which are necessary for the appeal (CPO 5.83T(2)). If the trial judge is of the opinion that the title of any property,
which is the subject of a restitution order, is not in dispute, the judge can arrange for the property or a sample or a copy
to be available to the Court of Appeal (CAR 1.27).

102 CAR 1.22. o )

103 Ibid., 5.59(1). After the appeal, the exhibits are returned to the person who originally produced it (s.60(1)).

104 Ibid., 5.59(3).

105 Ibid., 5.33. . o

106 7bid., 5.37. The Registrar must keep a Register of all Notices of Appeal and Notices of Application for leave to appeal,

ich is open to the public (5.68). »

107 H“:‘l;t;hslslfp A pa_rtyecgn appl(y to :.he Registrar for a copy of the transcript upon payment. of a fee (s.12).. The Registrar
can also arrange for the translation of a transcript upon payment of a fee (5.1.2). The Registrar must pro.vlde a free copy
of the transeript to any legal aid lawyer representing a party (s.13). If there is a record of the proceedings other than a
shorthand note, the Registrar can order copies of that record for the use of the Court of Appeal (5.15).

108 PD 4.2 para 6.

109 Mid., para.5.
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submissions in support of the application must be filed in accordance with directiong from
the Directions Judge.

6.9.12 Registrar obtains hearing date

The Registrar must take all necessary steps for obtaining a hearing of an appeal or applicatioy
that has not been dismissed under s.838 of the CPQ. 110

6.9.13 Determination of application

A single judge of the CA determines the application — either on the PApers or at an gry)
hearing. An applicant is entitled to be present at the hearing of an application for leaye to
appeal and an appeal unless the CA orders otherwise.!!!

6.9.14 Review by Court of Appeal of dismissal

If the application for leave to appeal is dismissed, the applicant decides whether to request
a further review by the CA.12 The further review is not an appeal but merely the extension
of the original proceedings. The Jjudge who refused to grant leave can sit on the CA ty
determine the review,

6.9.15 Registrar advises result

The Registrar then advises the applicant of the result using either Form XII or Form

XTIL.'" The Registrar must maintain a record of all orders made by the CA under
the CAR.™

6.9.16 Case proceeds as appeal

IF' leave is granted, the case proceeds as an appeal. In some case, the Court wil] hear and

determine the appeal itself at the same time as determining the application for leave. This
saves time, money and inconvenience.

6.10 PROCEDURE ON APPEAL FROM THE
DISTRICT COURT

The following diagram sets out the steps involved in the determination of the appeal,

after leave to appeal conviction or sentence has been granted, or where the appeal is
of right:

110 CPO 5.83T(1)a), If the appellant is in custody and is entitled to be present, the Registrar must advise him or her and the
Commissioner of Correctional Services of the probable date of the hearing (CAR 1. 70)

111 CPO 5.83U(1). Aloss of time order can be made under 5.83W(1), discussed further in Chapter 7 at 7.6.16.

112 1bid., s.83Y(3). Under CAR 1.74, an applicant can apply for leave to extend the time required for an application for
review of the dismissal.

113 CAR r.42(1).

114 Ibid., 1.26.

6.10.
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Diagram 2; Procedure on conviction (and sentence) appeal to the Court of Appeal
1 .

t sends signed notice of appeal to Registrar within 28 days of decision:

1
Appel aﬂForm VIII or IX: CPO 5.83Q(2) and CAR rr.3, 34, 38 and 41
&

Registrar sends copy of notice to 8J: CAR r.43
File affidavit of service: CAR 1.2.10

—

!

Registrar refers frivolous/vexatious
appeals to Court of Appeal and Court
can dismiss appeal: CPO s.838

N
Registrar obtains hearing date: CPO s.83T I

E

d

Registrar prenares particulars of trial and conviction: Form VI: CAR 1.37 l

N

cuart and retains exhibits: CPO s.83T(1)(b): CAR r1.22 and 59

‘ Regi stvar obtains all relevant documents, transfers appeal file to appeal

N
I—-—.— N7 Registrar obtains notes of trial judge: CAR 1.33 |
(A T .
[ ‘Registrar obtains transcript of proceedings and forwards to parties: CAR .11 and 12 l
.

N

Written submissions and list of authorities filed

T~

Oral hearing of appeal to be held:
Coutt decides language: CAR 1.2A(1)
Minimum 3 judges: HCO s.34(2) or
2 for sentence: HCO s.34(2A)

Hearing on the papers

N

= Determination of appeal and judgment J
Appeal Appeal
dismissed upheld

Registrar advises appellant: Form XXII: CAR 1.62(1)

6.10.2 Notice of appeal . N
A person who wishes to appeal must give notice of appeal in accordance \Nlj[h e ;S
and orders made under 5.9 of the CPO."* The appellant must send to the Registrar of the

—— i i " (CAR 1.5).
115 CPO 5.83Q(1). The notice is addressed to “The Registrar, High Court, Hong Kong™ (CAR 1 )
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High Court the notice of appeal."® The notice must be sent within 28 days of the date
conviction.'”

Anotice of appeal and notice of application to extend time must be signed by the appellant
or applicant, unless otherwise permitted under .8 or 9 of the CAR or as directed by the CA 1s

A notice of conviction appeal on a question of law alone uses Form VTIT,11® The form
requires the appellant to advise whether he or she wishes to be present at the hearing of the

appeal. The form also advises the appellant that the appeal can be determined on the Papers,
If the appellant wishes to have the appeal determined on the papers, the appellant mygt
include his or her argument in support in the notice of appeal. The notice also includeg 4
note that the CA has power under s.83W of the CPO to order that any time served in custody
pending the determination of the appeal *shall not be reckoned as part of the term of any
sentence to which you are for the time being subject.” This is to deter unmeritorious appeals,

A notice of conviction appeal where the trial judge has certified the case is fit for an
appeal must use Form IX.' The notice must attach the certificate of the trial Jjudge. The
form requires the appellant to advise whether they wish to be present at the hearing of the
appeal. The form also advises the appellant that the appeal can be determined on the papers,
If the appellant wishes to have the appeal determined on the papers, the appellant mugt
include his or her argument in support in the notice of appeal.

A notice of conviction appeal where the appellant must obtain leave to appeal must use
Form XI." The notice must include the grounds of the application. The notice also includes
a note warning the appellant that the CA has power under 5.83W of the CPO to order that
any time served in custody pending the determination of the appeal “shall not be reckoned
as part of the term of any sentence to which you are for the time being subject.” This is to
deter unmeritorious applications.

A notice of application to extend time for applying for leave to appeal must use Form
X1."** When an application for leave or to extend time has been dealt with by a single judag,
the Registrar must advise the applicant using Form XIL.'3

If an application for leave to appeal a conviction or a sentence is granted, it isnctnecessary
for the applicant to then prepare a notice of appeal. The notice of application suffices as the
notice of appeal.'?*

If the sentence was passed more than seven days after the date of cuavicidon, verdict or
finding, then the notice of appeal against the conviction, verdict or finding may be given
within 28 days from the date on which sentence was passed.'2’

The CA can extend the time for appealing (either before or after it expires).!2¢

of I‘he

116 CAR .34,

117 CPO 5.83Q(2). Time commences to run from the date of conviction: CAR r.35.

118 CARt.3. If the appellant is unable to write, then he or she can affix his mark upon the notice (r.7). If the person appears
to be insane, then his or her solicitor can sign on his or her behalf (z.8). If the appellant is a body corporate, the notice
can be signed by the secretary, clerk, manager or solicitor for the body corporate (1.9). Notices must be sent by registered
post addressed fo the person to whom such a notice is required to be given (1.6).

119 Ibid., r41.

120 Ibid., 141,

121 1bid,, r.41.

122 Ibid., 1.41.

123 Ibid, r.42.

124 Ibid., 1.38.

125 CPO 5.83Q(2).

126 Thid., 5.83Q(3).
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6.10.3 Copy of notice to Secretary for Justice

J 127

Upon receipt of the notice of application, the Registrar forwards a copy to the S

6.10.4 Disposal of groundless appeal

If it appears to the Registrar of the High Court that a notice of an appeal purporting to })C
a ground of appeal, which involves a question of law alone, does not shm.w at}y substantial
ground of appeal, he may refer the appeal to the CA for summary determmatlon.”g_Wher-e
the case is so referred, if the CA considers that the appeal is frivolou§ or vexatious, it
can determine the appeal without adjourning it for a full hearing and dismiss the apptlail
summarily, without calling on anyone to attend the hearing or to appear for the HKSAR..
This is an important mechanism to enable the CA to relatively quickly deal with
unmeritorious appeals that purport to be on a question of law but in fact are groundles.s and
2 waste of the Court’s resources. Note that this summary disposition process is not afvallable
with respect to appeals where the ground of appeal relates to questions of fact or mixed law

and fact.
Form X% is used.®

6.10.5 | kegistrar obtains hearing date

The i sgistrar must take allnecessary steps for obtaining a hearing of an appeal or application
‘.t has not been dismissed under 5.838."

6.10.6 Registrar obtains particulars of trial and conviction

When the Registrar receives anotice of appeal, the Registrar must prepare for the information
of the CA particulars of the trial and conviction using Form VI.1?

6.10.7 Registrar obtains all necessary documents

The Registrar must obtain and lay before the CA in proper form all necessary documents,
exhibits and other things that are necessary for the proper determination of the application.’*®
Any exhibits in the case will remain in the custody of the Registrar pending the application
or appeal.'* Pending the determination of the application or appeal, such documents are
open to inspection by the parties.’*® The CA or a judge can order the production of any

127 CAR 143,

128 CPO s.838.

129 Ibid., 5.835. This is not a denial of the right to appeal in art.11(4) of the Hong Kong Bill of Rights as the appellant has
had his ground(s) of appeal determined.

130 CARr.76. o

131 CPO s.83T(1)(a). If the appellant is in custody and is entifled to be present, the Registrar must advise him or her and the
Commissioner of Correctional Services of the probable date of the hearing (CAR 1.70).

132 CAR 1.37. The Registrar must keep a Register of all Notices of Appeal and Notices of Application for leave to appeal,
which is open to the public (r.68). )

133 CPO 5.83T(1)(b) and CAR 1.59(1). The CAR may enable the appellant to obtain from the Regstrarvducuments and the
like, which are necessary for the appeal (CPO 5.83T(2)). If the trial judge is of the opinion that the title of any property,
which is the subject of a restitution order, is not in dispute, the judge can arrange for the property or a sample ot a copy
to be available to the CA (CAR 1.27).

134 CAR1.22. .

135 Ibid., 1.59(1). After the appeal, the exhibits are retumned to the person who originally produced it (r.60(1)).
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document or exhibit, on application by a party, and any person having custody must Produge
it to the Registrar.®

6.10.8 Registrar obtains trial judge’s notes

The Registrar must obtain from the trial judge the whole or part of his note of the trial gy g
copy, as the judge may certify as being necessary for the purposes of the appeal.'?”

6.10.9 Registrar obtains transcript

The Registrar can request a shorthand writer to furnish a copy of the transcript of the
proceedings under appeal.®®

6.10.10 List of authorities

At least two days prior to the hearing in the CA, the parties must file a list of authorities tg
be relied on.!*®

6.10.11 The hearing of the application for leave or the appeal
6.10.11.1 Language

At the hearing of the appeal or the application for leave, the CA may use either or both of
the official languages as it considers appropriate for the just and expeditious disposal of
the appeal.™*” The decision of the court is final. A party to or witness in any appeal may
use either or both of the official languages and may address the court in any language !
A legal representative may use either or both of the official languages.' Documents
filed in an appeal or served may be in either official language.'*® The official record a®
the proceedings, and the transcript, must be kept in the official language directed oy
the Court.!#

6.10.11.2  Security
The CA can order the attendance of prison officers to attend sittings o tie CA.4

136 Ibid.,1.59(3).

137 Ibid.,1.33.

138 ibid., 1.11. A party can apply to the Registrar for a copy of the transcript upon payment of a fee (r.12). The Registrar
can also arrange for the translation of a transcript, upon payment of a fee (r.12). The Registrar must provide a free copy
of the transcript to any legal aid lawyer representing a party (1.13), If there is a record of the proceedings other than a
shorthand note, the Registrar can order copies of that record for the use of the Court of Appeal (£.15).

139 Practice Direction 5.5 Submission of Authorities (1 December 2017).

140 CAR 1.2A(1). See also Official Languages Ordinance (Cap.5) rr.3(1) and 5(1).

141 Ibid., 12A(3). See HKSAR v Kong Lai Wah [2009] 1 HKLRD 284,

142 Ibid., r.2A(4).

143 1hid., 1.2A(5). A party served with a document written in an official language with which he or she is not familiar
can request (within three days of being served) the SJ to provide a translation of the document into the other official
language (r.2A(6)). The time for the next step in an appeal begins to run if a request has been made under .2A(6) from
the date the person receives the translation (1.2A(8)).

144 Ibid., 1.2A(9).

145 Ibid., 1.57.
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§10.11.3 Presence of appellant
An 3ppel!ant who has been admitted to bail shall, by order of the CA, be ordered to be
ersonally present at the hearing of the appeal and at the final determination.’* If the (bailed)

preuant is not present, the CA can decline to hear the appeal, summarily dismiss it, issue
an arrest warrant, adjourn the hearing or consider the appeal in the absence of the appellant
and may make any orders it thinks fit.'¥’

If the appellant is not on bail, when he or she attends the appeal hearing, must surrender
himself or herself into the custody of the Court.'®

I the appellant is in custody, he or she can be brought before the CA or a judge.

A defendant (who is not bailed) is entitled to be present at the hearing of an application
for leave to appeal and an appeal unless the CA orders otherwise.'

§.10.12 Determination of appeal

Three Appeal Justices will ordinarily hear and determine the appeal.”™ If the appeal raises a
particularly importzut issue, a bench of five Appeal Justices can hear the appeal. The appeal
will be upheld o aismissed.

6.10.13 ~TioLvery of judgment and reasons

The ¢ ~wt can deliver judgment and reasons on the same day as the hearing of the appeal
o+ ooy teserve judgment and reasons for a later date.'! The judgment can be read out at the
I+ter date, or the Court can provide a written copy to the parties.'” The Court will ordinarily
hand down reserved judgments rather than deliver the judgment in court.'*:

6.10.14 Registrar advises result

The Registrar then advises the applicant of the result using either Form XII or Form XIIL.
The Registrar must maintain a record of all orders made by the CA under the CAR.™*

6.10.15 Abandonment of appeal

An appellant can abandon an appeal at any time before the hearing by giving notice to
the Registrar. Form VII is used.'® When the notice is received, the appeal is deemed to be
dismissed.

146 Ibid.,r.49(1). When the appellant is present at the hearing, the Court can admit the appellant to bail, revoke or vary bail,
enlarge the recognizance or substitute a surety (s.50).

147 Ibid., 149(2).

148 Ibid., 1.48(1).

149 CPO 5.83U(1). The CA can pass sentence on a person even if the person is not present (5.83U(3)).

150 HCO 5.34(2).

151 CAR 1 61(1),

152 [bid., 1.61(2)(3).

153 See Practice Direction 4.3, Criminal Appeals in the Court of Appeal, Handing Down Judgments (15 November 1999).

154 CAR1.26.

155 Mbid 139,
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The CFA is thus a critical influence on the overall development of the ¢q
Hong Kong, particularly inrespect to constitutional issues andhumanrights, A(jlnil;I'l a3 13‘” in
feature of the CFA is that appellate judges from other common law Jurisdicti i
Australia and England) are routinely invited to it on the CFA."" - (“mabiy

8.4 CRIMINAL JURISDICTION OF THE COURT OF
FINAL APPEAL AND THE RIGHT TO APPEAL,

Like all other courts in Hong Kong, the CFA has no inherent appellate jurisdicti

criminal jurisdiction is that authorised by statute.'® Under s.4 of the HKCFAQ ﬂllon.

has jurisdiction conferred on it by the HKCFAO and by any other law. The Cf"AE CFA

Jjurisdiction in respect to “acts of state.”" 45 no
Section 31 of the HKCFAO states:

“An appeal shall, at the discretion of the Court, lie to the Court in any criminal caus
or matter, at the instance of any party to the proceedings, from — k

(a) any final decision of the Court of Appeal;
(b) any ﬁnal decision of the Court of First Instance (not being a verdict or finding
of a jury) from which no appeal lies to the Court of Appeal.”

Section 31 is the primary source of the right to appeal to the CFA in respect to crimirs
matters. This is a potentially very broad jurisdiction as it covers “any criminal caqs.e‘;.-I
matter” and from “any final decision” of the CFI and the CA (italics added). It is imﬁc.:ta;;
to emphasise that appeals from the CA can only be in respect to a “final” decision of ihe CA
and appeals from the CFI can also only be in respect to a “final decision” fram which no
appeal lies to the CA.2°

17 HKCFAO 5.5(3) (and Basic Law art.82) provides that the CFA “may as required invite Jjudges from other common law

_'!uI‘%Sd[.Ct.lGuS to sit on the Court”. HKCFAQ s.9(1) states that there shall be a Tist of judges from other common law

_punsdu?hcms. The Chief Executive appoints the judges, on the recommendation of the JTudicial Officers Recommendation

Commission. Under HKCFAO 5.16(1), only one judge from another common law jurisdiction can sit with four of the

Hong Kong judges. For discussion, see Simon Young, “The Hong Kong Multinational Judge in Criminal Appeals”

(2007) 26 SSRN (Lavw in Context: Criminal Appeals 1907-2007: Issues and Perspectives) 130. Also see, Sir Anthony

Mason, “The Hong Kong Court of Final Appeal” (2001) 2 Melbourne Journal of International Law 216. As at 22 May

2019, there are 15 non-permanent judges from other jurisdictions on the list.

Soliciter v Law Societv of Hong Kong (2003) 6 HKCFAR 570, [3 1]. The Court has inherent jurisdiction to do all things

necessary in the performance of its role as the final appeal court.

19 CFO s.4(2). It is very unlikely that “acts of state” could affect the jurisdiction of the CFA to hear and determine criminal
matters but it is possible. An example might be the criminal liability of a consular official or an ambassador.

20 In F'va'SA.R v Lai Chun Ho [2019] HKCA 40, the CA granted a certificate but expressed some doubt as to whether the
decision was a “final” decision of the CA. The CA decision was a decision regarding the constituent elements of the
offence of manslaughter. An appeal had been brought to the CFA on an interlocutory appeal from the CFI under Criminal
Procedure Ordinance (Cap.221) (CPO) s.81 on this issue.

1

oo
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gl What is a “final decision?”
eneral terms, a final decision is a decision which finally determines the rights of the
ies O finally determines the whole action.”' However, in HKSAR v Mak Wan Ling,” the
(FA held that it had jurisdiction to hear and determine an appeal against the decision of the
{-;AinresPeCt to an interlocutory application under s.81 of the CPO (case stated). In HKSAR
 Mak Wan Ling, the trial judge made a pretrial, interlocutory ruling that where the accused
charged with manslaughter by gross negligence, the prosecution must establish that, (in
_dition to the objective, reasonable man test), “the defendant’s subjective state of mind
WS culpable in that the defendant was subjectively aware of the obvious and serious risk
of death of the deceased.”” In other words the judge ruled that the prosecution must satisfy
oth an objective test and a subjective test.

The prosecution appealed the correctness of that ruling. The appeal was to the CA pursuant
0581 of the CPO, using the case-stated procedure. The CA held that the ruling of the trial
.+ doe was incorrect and that the prosecution only has to establish the objective reasonable
yan test. The defenaant then applied to the CFA for leave to appeal the correctness of the
decision of the T2 The CFA held that s.31(a) of the HKCFAO includes decisions of the CA
which are in cesponse to an application under s.81 of the CPO (case stated).

The Ci'A Meld that the appropriate approach to determining what is a final judgment is
s cut in Shell Hong Kong Ltd v Yeung Wai Man Kiu Yip Co Ltd.* The CFA held that a
duois on may be “final” even if it does not finally determine the whole action, The Court

;gnsider ed:

“ __the purpose and substance of the application, the issue dealt with and determined
by the court and the effect of a determination of this issue on the rights of the parties,
the further conduct of the proceeding and the final disposal of the whole action.””

In HKSAR v Mak Wan Ling, the CFA held that the Court in Shell Hong Kong Ltd v Yeung
Wai Man Kiu Yip Co Ltd held that:

“ . abroad commonsense approach should be adopted and that if the issue dealt with
and determined by the court is a “substantive part of the final trial” or a “crucial issue”
in the case or a point “that goes to the root of the case” or a “dominant feature of the
case,” then the order or judgment, even if it did not finally dispose of the whole action,
should nevertheless be regarded as a final judgment.”

On this basis, the CFA was prepared to treat the ruling of the trial judge (regarding the
mental element for manslaughter by gross negligence) as a final judgment for the purposes

3 Sheil Hong Kong Ltd v Yeung Wai Man Kiu Yip Co Lid (2003) 6 HKCFAR 222, [26].

2 [2019] HKCFA 11.

23 Ipid., [1].

24 (2003) 6 HKCFAR 222.

35 Shell Hong Kong Ltd v Yeung Wai Man Kin Yip Co Ltd (2003) 6 HKCFAR 222, [31].

6 HKSAR v Mak Wan Ling [2019] HK.CFA 11, [12]. The CFA also referred to Pasa Danaviife Dizon v HKSAR (2009) 12
HECFAR 960, but stated that the dicfum in that case must be read with great care as the court was only dealing with
HKCFAO 5.31(b).
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of s.‘3} of the HKCFAQ.” The CFA held that this ruling was a substantive
crucial issue in the trial. The CFA granted leave to appeal and the i
5 September 2019. pp il

The decision in HKSAR v Mak Wan Ling is significant, because it provides a broad
common .sense) approach to which decisions can be appealed to the CFA. In dete 3 _(F:lnd
the u};;ez;nmg of “final decision,” the Court did not take a narrow, technical approac]zn:wmh}n}g]
WO imit the rights of the parties but, rather, adopted a i “ri ;
anry , adop purposive and rights-bagen

Section 31 of the HKCFAO does not recogni i

gnise a direct appeal to the CF e

Court or the Magistrates’ Court. - P e D

Sect:o.n 31 is not confined to an appeal by the person convicted. Any
prOf:eedJngs may appeal, including the Secretary for Justice (8)). The prosec
.entltled to apply for leave to the CFA, although somewhat different consider
mnto account with prosecution appeals, as discussed below,

Section 31 appears to envisage that onl i i
y one appeal is possible b in r.
the same issue or case.? ’ o Py in oo

part of or g
be heaIdOn

party to the
ution is equally
ations are taken

8.5 LEAVE TO APPEAL

The s 5 .
, apcng_lll‘?as no jurisdiction to hear and determine an appeal unless it has first granted leave
As discussed in Chapter 1, “leave” of the Court is a form of permission, consent
approval for a party to take a particular step in the proceedings.® It is not su;'prisin t]:or
a grant of leave is required in order for the CFA to hear and determine an a e%I ] t
the absenc.e of a leave requirement, the Court would be unable to control the m}:ﬁ\,r :J;
cases required to be heard and determined. This consideration concerns the issiie of (;ou:t

resources.

More importantly, the requirement of leave also enables the Court ta .onitor the type
or n‘ature of cases proceeding to a final hearing, not Just the number. This a0es not concern
th.e issue of court resources and efficiencies but, rather, the role of the Court in only dealin;
with those cases that satisfy the leave criteria in 8.32(2) of the HKCFAQ. The Court itselgf
determines if the strict leave criteria (set out in 8.32(2)) are satisfied.

As already discussed in Chapter 1, the requirement of leave creates a two-step
procedure for the determination of a criminal appeal. The first step is the application
for leave. If leave is granted, the second step is the hearing and determination of
the appeal. The specific steps involved in the process of applying for leave are set
f)ut bc.alow. In applying for leave to appeal, the person applying is referred to as the
‘applicant™ and if leave is granted, the applicant becomes the “appellant.” It is crucial

that in the Notice of Application for Leave, applicants address the specific criteria for
a grant of leave.

27 HKSAR v Mak Wan Ling [2019] HKCFA 11, [13].
28 Leung Wai Lun v HKSAR (2009) 12 HKCFAR 754, discussed below at Section 8.7. However, the CFA, like other appeal

courts, has an inherent power to reopen a perfected jud t in limi i i
o i P Judgment in limited circumstances, discussed below:

30 feeﬁChl;i; Corns, “Leave to Appeal in Criminal Cases: The Victorian Model” (2017) 29(1) Current Issues in Criminal
ustice 39.
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The applicant must persuade (three judges of) the Court that the case is suitable and
gopropriate to be heard and determined by five Appeal judges. In deciding whether to

ant leave, the Court does not deal with the substantive merits of the case (which is the
focus of the appeal), but rather the focus is on whether the statutory grounds for a grant of
|eave are satisfied. Just because leave is granted, does not entail that the appeal should or
would succeed. Leave is a preliminary step. The test for deciding leave is different from the
app[oach taken by the CFA in deciding the appeal.

g5.1 The test for deciding leave to appeal

The specialised and specific role of the CFA is reflected in the criteria for a grant of leave to
appeal which are set out in 8.32(2) of the HK.CFAO:

« eave to appeal shall not be granted unless it is certified by the Court of Appeal
or the Court of First Instance, as the case may be, that a point of law of great and
general importinee 1s involved in the decision or it is shown that substantial and grave
injustice has hen done.”

This is 7 catification process only, not a grant of leave.
Uider 5.32(3) of the HKCFAO:

“Where the Court of Appeal or the Court of First Instance declines to certify as
mentioned in subsection (2), the Court may so certify and grant leave to appeal.”

(Both the High Court of Australia and the Supreme Court of New Zealand has a
requirement of leave, although each is expressed in somewhat different terms to 8.32(2)

of the HKCFAQ.)*
It can be seen that there are two limbs to s.32(2). Under the first limb, the criterion is

whether the case involves “a point of law of great and general importance.™? Under the
second limb, the criterion is whether it is shown that “substantial and grave injustice has
been done.” Tn most cases, leave to appeal is granted in respect to the first limb. The second
limb is generally regarded as a “fall-back” or “last-resort” limb, reserved for exceptional
cases. This is because the primary role of the CFA is to decide questions of law, not questions

31 In order for the Australian High Court to grant “special leave” to appeal, the Court must have regard to “(a) whether the
proceedings in which the judgment to which the application relates was pronounced involves a question of 1aw (i) that is
of public importance, whether because of its general application or otherwise; or (ii) in respect of which a decision of the
High Court, as the final appellate court, is required to resolve differences of opinion between different courts, or within
the one court, as to the state of the law: and
(b) whether the interests of the administration of justice, either generally or in the particular case, require consideration
by the High Court of the judgment to which the application relates” (Judiciary Act 1903 5.35A). In order for the
New Zealand Supreme Court fo grant leave to appeal, the Court must be satisfied “that it is necessary in the interests of
Justice for the court to hear and determine the appeal”. It is necessary in the interests of justice for the Court to hear and
determine the appeal if “(a) the appeal involves a matter of general or public importance; or (b) a substantial miscarriage
of justice may have occurred, or may occur tmless the appeal is heard or (c) the appeal involves a natter of general
commercial significance” (Senior Courts Act 2016 5.74).

32 This phrase is probably derived from the power of the Privy Council to hear an appeal if in its opinion “the question
involved is one which, by reason of its great general or public importance, or otherwise ought to be submitted to Her
Majesty in Council for decision™ see Peter Wesley-Smith, Constitufional and Administrative Law in Hong Kong

(2nd ed., Hong Kong; Longman Asia Ltd, 1994) pp.138-139.
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of fact. Having said this, it is not unusual for the Court to grant leave on the second limb, 3¢
is possible for a ground of appeal to relate to both limbs.

Under the first limb of $.32(2), not only is the work of the CFA concerned with (uestiong
of law but also, the questions of law must be of “great and general” importance, Thig
means that if the question of law had very little scope or application beyond the factg of
the particular case, the Court would be unlikely to grant leave.” The question of law must
affect the whole of Hong Kong. However, in less frequent cases, under the second limp, the
CFA will consider a factual matter where the basis of the appeal is not a question of law, but
rather whether a “substantial and grave injustice” has been done.”*

In Secretary for Justice v Wong Chi Fung,* the CFA described the leave requirements a5,

“... high thresholds for the grant of leave in keeping with the Court’s primary role in
the administration of criminal justice, namely to resolve real controversy on points of
law of great and general importance.”

Because of the stringency of the leave requirements, if leave is granted, there will always
be a strong public interest in the appeal being heard as the appeal will involve a matter
of general public interest. That public interest goes beyond the personal interests of the
appellant,

It is important to note that an appellant to the CFA can be the prosecution and not just
the person convicted. Section 32(2) is, for example, broad enough to include a prosecution
appeal against the decision of the CA to enter an acquittal.** Most of the prosecution appeals
to the CFA from decisions of the CFI are brought to clarify a point of law (under the first
limb of s.32(2)) rather than to simply have a conviction reinstated.”” By comparison, appeals
to the CFA by the person convicted are often attempting to quash a conviction or senteney,
rather than to clarify a point of law, albeit the appellant will still have to show errer n ithe
court below.

It would only be in exceptional circumstances that the CFA would enterton. an appeal
based on a point of law which had not been raised in the courts below.*® This i because it is
expected that the parties will present their strongest arguments and subn.issions in the courts
below, particularly in the intermediate CA. However, in some cases, ths CFA can identify a
point of law which neither party, nor the courts below, had identified.

33 Apgood example of such a question of law is whether upon the acquittal of a defendant, there are any circumstances when
it would be justified and appropriate for the trial court to not order costs to the defendant? This was the issue in Qamar
Sheraz v HKSAR (2007) 10 HKCFAR 696. The CFA held that it was an error for a court to deny an acquitted defendant
costs just because the trial magistrate or judge thought the defendant had brought suspicion on himself or thought the
defendant should have been convicted.

34 Tn Chou Shik Bin v HKSAR (2005) 8 HKCFAR 70, [2] for example, the CFA determined the facts of the case and held
that the handling of the case by the lowers courts did “involve a departure from accepted norms so serious as to constifute
a substantial and grave injustice.”

35 (2018) 21 HKCFAR 35.

36 Leave to appeal was granted by the CFA in HKSAR v Lam Sze Nga (FAMC 54/2005, [2005] HKEC 1547).

37 If the prosecution appeal against an acquittal is upheld, the CFA has a power to Testore the conviction but often the CFA
will decline to restore the conviction, particularly if the prosecution do not seek Testoration. This is a residual discretion
of the CFA.

38 Wong Tak Yue v Kung Kwok Wai (1997-98) 1 HKCFAR 55.
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g5.2 The Appeal Committee

1n the CFA, an Appeal Committee decides applications for leave in both civil and criminal
matters.”” The Appeal Committee consists of the Chief Justice and two permanent judges
pominated by the Chief Justice or three permanent judges nominated by the Chief Justice.*
when deciding an application for leave, the Appeal Committee represents or constitutes the
Court as a whole."! No appeal lies from decisions made by the Appeal Committee.* The Appeal
Commiftee is by definition, expert at deciding if the statutory grounds for an appeal exist.

As already stated, the Appeal Committee can grant leave to appeal if the CA or the CFI
(as the case may be) has first certified that “a point of law of great and general importance
is involved in the decision™ or, it is shown that a “substantial and grave injustice has been
done.” Even if the CA or the CFI has provided the requisite certification, the CFA can
gverride that certification if the Court thinks that there is no point of great and general
importance.* If the CA or the CFT has refused to certify the question of law, the Appeal
Committee can certify the question and grant leave in respect to that question of law. The
(CFA determines if it -will hear an appeal, not the intermediate courts.

The Appeal Committee has a power to award costs where leave to appeal is refused.

If leave is \greuted, the Appeal Committee can impose a timetable for the prosecution of
the appee’.”" All proceedings before the Appeal Committee (and the hearing of appeals) are
in gers-al held in open court to which the public has access.”

Di%erent procedures apply depending upon which of the two limbs is relied upon in an
2 plication for leave to appeal.

In Zeng Liang Xin v HKSAR.* the Court stated:

“(1) Where an applicant relies on only the “point of law” limb, he should apply to
the lower court for the certificate. If granted by the lower court, he should then

39 Neither the High Court of Australia nor the New Zealand Supreme Court has an Appeal Committee. The equivalent

rules simply provide that “the Court” determines the application for leave. See Chris Corns and Douglas Ewan, Criminal

Appeals and Reviews in New Zealand (Wellington: Thomson Reuters; 2019), [10.290] and Chris Corns, Susan Borg and

Adrian Castles, Criminal Appeals and Review in Victoria (Sydney: Thomson Reuters, 2017), [9.250]. In Australia and

New Zealand, there is no equivalent system of the lower court certifying that the case is suitable for appeal in the High

Court or the Supreme Court. In Victoria, however, on an appeal against an interlocutory ruling to the Victorian CA, the

trial judge is required to certify that the case is suitable for an appeal.

HKCFAO 5.18(1). If there are insufficient numbers of permanent judges, the Chief Justice can nominate a non-permanent

Hong Kong judge to sit on the Appeal Committee (s.18(2)). A judge cannot sit on the Appeal Committee in respect to

a judgment or order made by the judge in a court below or in respect to a conviction or sentence passed by the judge or

where the judge refused to grant a certificate under s.32(2) (s.8(2A)).

Tbid,, 5.18(2).

Ibid,, 5.18(3), If an appeal was available, then there would be no end to applications for leave. This is an example where

the principle of finality is paramount.

43 Ibid, 5.32(2).

44 Lant Suk Han v HKSAR (1997-98) 1 HKCFAR 150, 154C-154F (Li CI).

45 The power to award costs is found in HKCFAO s5.43(2). The Costs in Criminal Cases Ordinance (Cap.492) (CCCO)
does not apply to proceedings in the CFA. However, under CCCO 5.9B, where the prosecutor unsuccessfully applies for
certification mnder HKCFAO 5.32(2), the CA or the CFI has a power to award costs against the prosecutor. An analogous
power is found in CCCO s.13B in respect to unsuccessful applications under HKCFAOQ s.32(2) by the defendant. In Lin
Sik Keing v HKSAR (FAMC 41/2003, [2003] HKEC 1350), the Court stated that if an application for leave gets to the oral
hearing stage, then the general approach is that no costs will be awarded if the application is unsuccessful unless “something
sufficiently out of the ordinary™ is needed. The Court stated that it did not wish to deter applications for leave to appeal.

46 HKCFAO s5.32(4). The Court can vary the timetable on the application of a party or of its own motion (5.32(4)).

47 Ibid., 5.47(2). The Court can close the hearings to the public if required (s.47(3)).

48 (1997-98) 1 HKCFAR 12, 22.
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apply to the Court of Final Appeal for leave. If declined by the lower court,
then applies to the Court of Final Appeal for the certificate and for leave, §

(2) Where an applicant relies only on the “substantial and grave injustice” limb, 1,
must apply straight to the Court of Final Appeal for leave. The application is ’110:
one for any certificate.”

8.5.3 Applications for leave: “point of law of great and general importance” limb

{\n application for a certificate referred to in s.32(2) of the HKCFAQ must be maq
m?mledlate.ly after judgment is given.” If a party wishes to apply for an extension of tj_me
within which to apply for certification, it is not appropriate to do so by letter, Instead, ;
summons should be taken out with a notice of motion, -

8.5.3.1 Refusing leave where certificate issued under s. 32¢2)

If the CA or the CFI has issued a certificate under 8.32(2) of the HKCFAOQ that the point
raised is of great and general importance (under the first limb), the CFA can neverthelesg
refuse to grant leave to appeal.” The final decision as to whether leave should or should not
be granted lies with the CFA, and not with the intermediate appeal courts.

If the CA or the CFT has refused to certify a point of law, an applicant can still apply

to the Appeal Committee for certification of the question of law (or some other question
of law).”!

8.5.4 Applications for leave: “substantial and grave injustice” limb

As stated, the second limb upon which the Appeal Committee can grant leave is if fhe
applicant can show “that substantial and grave injustice has been done.” This limb hag bean
interpreted as a residual safeguard which would only be engaged in rare and excentional
circumstances.” The focus of this limb is not a specific question of law but :a‘.ﬁer, the
broader issue of whether the conviction or sentence cannot stand because of Q(;tue form of
miscarriage of justice.

This will often involve questions of fact. This limb would only be enaged in exceptional
cases, because the CFA is not a second appeal court as its primary role {s to resolve questions
of law. Having said this, as the final appeal court for Hong Kong, the CFA cannot ignore
a possible miscarriage of justice which is not only unfair and unjust for the individual
applicant but, if established, could undermine public confidence in the administration of
criminal justice. The second limb of 5.32(2) is also broad enough to cover a prosecution
appeal against an acquittal, and in this sense, the alleged miscarriage of justice is suffered
by the general public.

To repeat, the requirement of certification from the lower court (under 8.32(2)) does not
apply to the second limb of substantial and grave injustice.

At the leave stage, the applicant does not have to show that a substantial and grave
injustice has in fact occurred. That is the issue on the appeal if leave was granted. What

49 Practice Direction 2.2 para.3.

50 HKSAR'v Lau Suk Han (1997-98) 1 HKCFAR 150; Tang Sin Man v HKSAR (1997-98) 1 HKCFAR 4.
51 HECFAO s.32(3).

52 So Yin Fung v HKSAR (1999) 2 HKCFAR 539 Kwok Himg Fung v HKSAR (1997-98) 1 HKCFAR 78.
53 HKSARv Chak Hang (2015) 18 HKCFAR 541.

54 Zeng Liang Xin v HKSAR (1997-98) 1 HKCFAR 12, [33].
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the applicant has to do is to “... make out a reasonably arguable case to that effect.”*
The term “substantial and grave injustice” is derived from the Privy Council decision in
Re Dillet.*

In Zeng Liang Xin v HKSAR,” the Court described this second limb as a “high hurdle.”
1o Kwok Hung Fung v HEKSAR,® the Court stated that the objective of showing a reascnably
arguable case “would not be an easy one to achieve.”

In So ¥iu Fung v HKSAR, Bokhary PJ stated that the second limb in 5.32(2) is designed
{o COVET Cases where:

« _there is a real danger of something so seriously wrong that justice demands an
inquiry by way of a final criminal appeal despite the absence of any real controversy
on any point of law of great and general importance. To obtain leave under this limb,
an appellant has to show-as this appellant has shown-that it is reasonably arguable
that substantial and grave injustice has been done.”®

8.54.1 The tesiyor determining appeal under the “substantial and grave” limb

There is no stotulory test to determine an appeal based on the substantial and grave injustice
ground. Tiae test that applies to this limb is explained as follows:

“X.viewing convictions to see if they are safe and satisfactory is entrusted to the
mtermediate appellate court. If the matter proceeds further to this court, our task does
not involve repeating that exercise. We perform a different one. In order for an appeal
brought under the “substantial and grave injustice” limb of 5.32(2) of the Hong Kong
Court of Final Appeal Ordinance to succeed, it must be shown that there has been to
the appellant’s disadvantage a departure from accepted norms which departure is so
serious as to constitute a substantial and grave injustice. That is the test.”*® (Emphasis

added)

An “accepted norm” here refers to what is accepted as the appropriate or correct procedure,
standard or practice to be followed in respect to the conduct of a criminal case.®’ Clearly, it
is insufficient for the appellant to simply show that there has been some form of departure
from the rules.®2 The departure has to be of the most serious kind. It is fypical in such cases

55 Kwok Hung Fung v HKSAR (1997-98) 1 HKCFAR 78, [9].

56 Re Dillet (1887) 12 App Cas 459, 467. The more modem equivalent phrase is “miscamriage of justice” or “substantial
miscarriage of justice.”

57 (1997-98) 1 HKCFAR 12, [37].

58 (1997-98) 1 HKCFAR 78, [10].

39 Se Yiu Fung v HKSAR (1999) 2 HKCFAR 539, 543,

60 Ibid., 541-543., followed in Lam Sou Fung v HKSAR (FAMC 12/2004, [2004] HKEC 500). Also see Van Weerdenburg
v HKSAR (No 2) (2010) 13 HKCFAR 457, 8.

61 The concept of “accepted norms” is very broad and can include any aspect of criminal procedure including pretrial,
during the trial, sentencing and post-sentencing. The applicant has the burden of explaining to the CFA what the particular
norm relied on is, and why it is alleged the norm was not followed in the particular case. Examples could include
(1) the level of competency expected of defence counsel; (2) directions that should be given in particular circumstances
and (3) what a reasonable time is for the delivery of a judgment.

62 In HESAR v Choi Wang [2018] HKCFA 27, [7], the Court stated “It is therefore not enough merely to find fault with the
decisions below in a manner that might be appropriate on an intermediate appeal. It must be reasonably arguable that
an error or errors have occurred which are so serious as to constitute a substantial and grave injustice to the applicant’s
disadvantage, looking at the case in the round”.
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that the trial has not been fair. In an application for leave to appeal, the applicant must he
able to demonstrate what the particular “accepted norm” is, and how there was a departure
from that norm at the trial or in the court below.

In Van Weerdenburg v HKSAR (No 1),% Bokhary PJ stated:

“It is therefore very much in the best interests of applicants carefully and precisely to
identity what they invoke as accepted norms. That is the first step. The next step is tq
identity, also with care and precision, the departures from accepted norms of which
they complain. Such are the steps to be taken for the purposes of secking leave to
appeal under the “substantial and grave injustice” limb of 5.32(2). If the existence of
any accepted norm invoked is disputed, it is possible that such dispute will generate 4
question or questions of law-perhaps of great and general importance so as to Justify
leave to appeal under the “point of law” limb of 5.32(2).”

8.5.5 Appellate approaches to applications for leave by the prosecution
In HKSAR v To Chak Hang,* the CFA stated:

“The scope of 5.32(2) is certainly wide enough to embrace appeals by the prosecution
against acquittal on the ground of a substantial and grave injustice but, like all appeals
on that ground, they will be rare.”

Similarly, in HKSAR v Chu Chin Wah,” the prosecution appealed to the CFA against
the decision of the Court of Appeal not to order a retrial following the CA quashing the
appellant’s conviction. The CFA dismissed the appeal and stated:

“Tt would take something very special to make the CFA consider if it is approp.iate
to reverse an intermediate appellate court’s grant of a retrial. And it woula take
something even more special to make the CFA consider if it is appropriatz w0 reverse
an intermediate appellate court’s refusal of a retrial.”®

An example of a successful appeal by the person convicted is HKJ 4R v Chan Ka Chun®
where the summing up by the trial judge was based on a number of misinterpretations of
the appellant’s statements in a video-recorded interview (VRI). The misinterpretations arose
because of errors in the translation. As a consequence, the summing up was not balanced or
accurate and this resulted in an unfair trial for the appellant. The CFA quashed the conviction.

Another example is HKSAR v Nguyen Anh Nga®™ where the trial judge failed to give an
adequate direction concerning inferential reasoning, and in doing so, failed to refer to the
facts of the case. The CFA quashed the appellant’s conviction and ordered a retrial. There
had been a serious departure from established norms.

63 (2010) 13 HIKCFAR 453, [8]-[9].

64 (2015) 18 HKCFAR 3541, 542,

65 HKSAR v Chu Chi Wah (FAMC 58/2010, [2010] HKEC 1668).

66 Ibid., [3]. As discussed in Chapter 7, the issue of whether to order a retrial can be complex and requires the appeal court
to examine a rage of often compsting considerations. The CFA has taken the view that the CA is in the best position (0
make that judgment.

67 (2018) 21 HKCFAR 284,

68 (2017) 20 HKCFAR 149.
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§5.6 Application for leave in reliance on both limbs in 5.32(2)

if an applicant wishes to rely on both limbs in 8.32(2) of the HKCFAOQ, then the following
steps should be taken into account (in summary):

(1) an application is first made to the lower court for certification in respect to the point
of law;

(2) if granted, the applicant should then apply to the CFA for leave (a) on the basis of
the certificate and (b) raising the “substantial and grave injustice” limb. The Appeal
Committee will then decide whether to grant leave and if so, whether on both limbs
or one of them:

(3) if the lower court refuses to grant the certificate, the applicant should apply to
the CFA (a) for a certificate for the point of law limb and (b) for leave firstly on
the basis of the certificate (if granted) and secondly the “substantial and grave
injustice” limb. The court can then decide on whether to grant leave, and, if leave
is granted vhether on both limbs or one of them.®

8.6 THE REGISTRAR

The egistrar of the CFA is responsible for the administration of the Registry of the Court.™
1h=TRegistrar is appointed by the Chief Executive and is responsible for assisting the judges
of the Court by, eg, supervising the collation of documents which are necessary for an
application or an appeal.

8.7 HOW MANY APPLICATIONS FOR LEAVE
TO APPEAL CAN BE MADE?

In general, an applicant will apply for leave to appeal once only. In Leung Wai Lun v
HKSAR,™ the CFA stated:

“It is unnecessary in the present case to decide whether, and if so the circumstances
in which, there is jurisdiction to entertain a second application for leave to appeal in
a criminal case, after dismissal of the original application. Plainly, it is in the interests
of society for there to be finality in the criminal process. See HKSAR v Hung Chan Wa
(2006) 9 HKCFAR 614 at para 21, Assuming such a jurisdiction exists, it would be a
wholly exceptional one and the occasions on which the circumstances would justify
its exercise would be rare in the extreme.””

This dicta suggests that a second application for leave could be possible, but it would only
be in exceptional circumstances that a second application would be entertained.

69 Zeng Liang Xin v HKSAR (1997-98) 1 HKCFAR 12, [34].

70 HECFAO s41.

71 (2009) 12 HKCFAR 754, [10].

72 In Choi Man Wai v HKSAR [2001] 4 HKC 641, a second application for leave after dismissal of the first was described
by Bokhary PJ as “misconceived.” In R v Pinfold [1988] QB 462, the English CA held there could only be one appeal
against conviction to that court.




