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Tue CrownN

act or omission would apart from the provisions of this Act have given rise to a cause of
action in tort against that servant or agent or his estate.”

Proceedings must be instituted against the appropriate government department,'” a
Jist of which is published by the Treasury. Where there is doubt, proceedings may
be taken against the Attorney General.'® The defence of Crown act of state remains
available, notwithstanding the passage of the 1947 Act.'? The defence applies where
an act which is alleged to be tortious is inherent in the exercise of the Crown power
{0 conduct international relations, including through military force.*

Breach of statutory duty The Crown is also liable for breach of statutory duty.
By s.2(2):
“Where the Crown is bound by a statutory duty which is binding also upon persons other
than the Crown and its officers, then, subject to the provisions of this Act, the Crown shall,
in respect of a failure to comply with that duty, be subject to all those liabilities in tort (if
any) to which it would be so subject if it were a private person of full age and capacity.”!

Acts binding on the Crown Sometimes a statute will say in terms that it binds
the Crown, as did the Factories Act 1961.22 By ss.4(2) and (3) of then1947 Act, the
provisions relating to contribution and indemnity contained in 5.6 of the Law
Reform (Married Women and Tortfeasors) Act 1935, and thoserelzting to contribu-
tory negligence contained in the Law Reform (Contributory-Negligence) Act 1945,
bind the Crown. Where a statute is silent as to its applicaticiigo the Crown, the com-
mon law principle of construction, preserved by the 1947"Act, is that the Crown is
1ot bound in the absence of express words or necessary implication. Nevertheless,
the provisions of the Fatal Accidents Act 1976 and the Law Reform (Miscellane-
ous Provisions) Act 1934 s.1, are generally regaided as binding on the Crown.?

16 Apart from the Act, the Crown sill cannot be sued in tort; see Trawnik v Lennox [1985] 1 W.L.R.
532 (the claimants could not biing an action against the Crown based on a threatened tort by its serv-
ants, the Ministry of Defeace, ¢n relation to the construction of a shooting range on an airfield in the
British sector of Berlin, wiich would canse nuisance to the adjoining householders).

1 e.g. Roev Ministér o Wealth [1954] 2 Q.B. 66; Waldon v War Office [1956] 1 WL.R. 51; Keatings
v Secretary of State jor Scotland (1961) 8.L.T. (Sh.Ct) 63; Ready Mixed Concrete (South East) Ltd
v Ministry of Pensions and National Insurance [1968] 2 Q.B. 497; Ministry of Housing and Local
Government v Sharp [1970] 2 Q.B. 223; Bright v Ministry of Transport (1970) 114 8.J. 475; Becker
v Home Office [1972] 2 Q.B. 407; Asher v Secretary of State for the Environment [1974] Ch. 208.

6 e.u Darling v Attorney General [1950] 2 All ER. 793; Blackburn v Attorney General [1971] 1
W.L.R. 1037; cf. Attorney General and Minister for Defence v Ryon’s Car Hire (1964) 101 LL.T.R.
37.

¥ Rakmatullah v Ministry of Defence (No.2) [2017] UKSC 1; [2017] A.C. 649, discussed more fully
in para.3-25.

N Rahmatullah v Ministry of Defence (No.2) [2017] UKSC 1; [2017]1 A.C. 649.

2 For liability in breach of statutory duty see Ch.13.

2 §173. Other relevant Acts are the Law Reform (Personal Injuries) Act 1948 s.4; the Occupiers’ Li-
ability Act 1957 5.6; the Congenital Disabilities (Civil Liability) Act 1976 s.5; the Civil Liability
(Contribution) Act 1978 s.5; the Limitation Act 1980 5.37; the Latent Damage Act 1986 5.3; the
Consumer Protection Act 1987, ss.1-9.

B The Civil Liability (Contribution) Act 1978 ss.1 and 9(1) and Sch.2, repealed and replaced the provi-
sions contained in 5.6 of the Law Reform (Married Women and Tortfeasors) Act 1935.

* As to which see Ch.17.
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of the duty of care, examining whether on particular facts it was fair, just ang
reasonable to impose a duty upon, say, the police or social workers.® For the future
and save where Parliament itself has intervened, it is likely that claims in negligencé
against certain types of defendant will be scrutinised both from the aspect of 5
traditional immunity, where the facts of a claim are essentially irrelevant, and from
the aspect whether, on the facts, it is fair, just and reasonable that a duty of care
should not be owed, taking into account relevant policy factors.

(A) Tue Crown

At common law The position at common law was that the Crown could not be
sued in tort either personally or by an action against one of its employees in a
representative capacity, such as the head of the department or the superior officer
of the wrongdoer.” An individual wrongdoer could be sued for a wrong which he
had committed personally® or to which he was directly privy, such as by having
ordered it,® but not otherwise. This was because the relationship of employer and
employee did not lie between superior and subordinate officials,' they being all fel-
low employees of the Crown. Accordingly, the Postmaster-General was not liable
for the negligence of a sectional engineer in the Post Office after the claimant was
injured by falling on the pavement, it not having been re-laid properly after the
flagstones had been taken up to allow a telegraph cable to be repaired." The only
available procedure for seeking a remedy was by way of a petition of right.

Crown Proceedings Act 19472 By virtue of the Crown Proceedings Act 1947,
the Crown’s immunity in tort was brought to an end and it could thereafter be sued
as of right, inter alia, in actions for negligence. Section 2(1) provides:

“Subject to the provisions of this Act, the Crown shall be subject to all those liabilities in
tort to which, if it were a private person of full age and capacity, it would be subject:
(a) in respect of torts committed by its servants or agents®,
(b) in respect of any breach of those duties which a person owes to his cervants
or agents at common law by reason of being their employer'*; and
(c) inrespect of any breach of the duties attaching at common law wo the owner-
ship, occupation, possession or control of property.'s
Provided that no proceedings shall lic against the Crown by virtue of parograph (a) of this
subsection in respect of any act or omission of a servant or agent of iz Crown unless the

¢ Jones v Kaney [2011] 2 A.C. 398.

On the other hand, the existence of combat immunity was confirmed in Smith v Ministry of Defence

[2014] A.C. 52, but the immunity was interpreted narrowly.

6§ See Ch.2, paras 2-330 to 2-337; 2-342 to 2-343 and particularly the consideration of Michael v Chief
Constable of South Wales [2015] A.C. 1732 at para.2-332.

7 Raleigh v Goschen [1898] 1 Ch. 73; Hutton v Secretary af State for War (1926) 43 TL.R. 106; Roper
v HM Works and Public Buildings Commissioners [1915] 1 K.B. 45; Tobin v The Queen (1864) 16
C.B.(N.S.)310.

8 See Royster v Cavey [1947] K.B. 204.

9 Mackenzie-Kennedy v Air Council (192712 K.B. 517 at 533.

10 Bainbridge v Postmaster-General [1906] 1 K.B. 178.

It However, for the legal position of the Post Office today, see para.3-29.

1 As regards proceedings in Ireland against the state, see the Civil Liability Act 1961 s.57. Further,

sce Byrme v Ireland [1972] LR. 241.

Agent includes an independent contractor: Civil Liability Act 1961 3.38(2).

14 See Ch.12 generally.

15 See now the common law as replaced by the Occupier’s Liability Act 1957: Ch.S.
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act or Omission would apart from the provisions of this Act have given rise to a cause of
action in tort against that servant or agent or his estate.”!8

proceedings must be instituted against the appropriate government department, '’ a
jist of which is published by the Treasury. Where there is doubt, proceedings may
be taken against the Attorney General.'® The defence of Crown act of state remains
available, notwithstanding the passage of the 1947 Act." The defence applies where
an act which is alleged to be tortious is inherent in the exercise of the Crown power
to conduct international relations, including through military force.”

Breach of statutory duty The Crown is also liable for breach of statutory duty.
By $.2(2):
«Where the Crown is bound by a statutory duty which is binding also upon persons other
than the Crown and its officers, then, subject to the provisions of this Act, the Crown shall,

in respect of a failure to comply with that duty, be subject to all those liabilities in tort (if
any) to which it would be so subject if it were a private person of full age and capacity.”

Acts binding on the Crown Sometimes a statute will say in terms that it binds
the Crown, as did the Factories Act 1961.72 By $5.4(2) and (3) of the 1947 Act, the
provisions relating to contribution and indemnity contained in s.6* of the Law
Reform (Méarticd Women and Tortfeasors) Act 1935, and those relating to contribu-
fory negiigence contained in the Law Reform (Contributory Negligence) Act 1945,
bind the Crown. Where a statute is silent as to its application to the Crown, the com-
mon law principle of construction, preserved by the 1947 Act, is that the Crown is
not pound in the absence of express words or necessary implication. Nevertheless,
:he provisions of the Fatal Accidents Act 1976 and the Law Reform (Miscellane-
ous Provisions) Act 1934 s.1, are generally regarded as binding on the Crown.*

16 Apart from the Act, the Crown still cannot be sued in tort; see Trawnik v Lennox [1985] 1 W.L.R.
532 (the claimants could not bring an action against the Crown based on a threatened tort by its serv-
ants, the Ministry of Defence, in relation to the construction of a shooting range on an airfield in the
British sector of Berlin, which would cause nuisance to the adjoining householders).

11 .5 Roev Minister of Health [1954] 2 Q.B. 66; Waldon v War Office [1956] 1 WL.R. 51; Keatings
v Secretary of State for Scotland (1961) S.L.T. (Sh.Ct) 63; Ready Mixed Concrete (South East) Lid
v Ministry of Pensions and National Insurance [1968] 2 Q.B. 497; Ministry of Housing and Local
Government v Sharp [1970] 2 Q.B. 223; Bright v Ministry of Transport (1970) 114 8.1. 475; Becker
v Home Office [1972] 2 Q.B. 407; Asher v Secretary of State for the Environment [1974] Ch. 208.

8 e.g Darling v Attorney General [1950] 2 All E.R. 793; Blackburn v Atiorney General [1971] 1
W.L.R. 1037; cf. Attorney General and Minister for Defence v Ryan’s Car Hire (1964) 101 LL.TR.
37.

Y Rahmatullah v Ministry of Defence (No.2) [2017] UKSC 1; [2017] A.C. 649, discussed more fully
in para.3-25.

N Rahmatullah v Ministry of Defence (No.2) [2017] UKSC 1; [2017] A.C. 649.

L For liability in breach of statutory duty see Ch.13.

2 5173, Other relevant Acts are the Law Reform (Personal Injuries) Act 1948 s.4; the Occupiers’ Li-

ability Act 1957 5.6; the Congenital Disabilities (Civil Liability) Act 1976 s.5; the Civil Liability

(Contribution) Act 1978 s.5; the Limitation Act 1980 5.37; the Latent Damage Act 1986 s.3; the

Consumer Protection Act 1987, s5.1-9.

The Civil Liability (Contribution) Act 1978 ss.1 and 9(1) and Sch.2, repealed and replaced the provi-

sions contained in 5.6 of the Law Reform (Married Women and Tortfeasors) Act 1935.

As to which see Ch.17.
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The sovereign The Act specifically provides by s.40(1) that nothing in it shall ap.
ply to proceedings by or against, or authorise proceedings in tort to be brought
against, the sovereign in a private capacity.

Torts committed by employees or agents It is clear from s.2(1) of the 1947 Act
that the Crown is made vicariously liable?* to injured third parties for torts commit.
ted by its employees in the course of their employment. It is also liable for torts
committed by its independent contractors, where in the like circumstances a private
employer would be liable.?® There is an important proviso inasmuch as the Crown
can avail itself of such defences as act of state?’ and the exercise of statutory op
prerogative powers,” but the Crown is not protected from liability for either its sery-
ants’ tortious acts, which are ultra vires the statute creating the powers purported
to be exercised, or its servants’ negligence in the exercise of such powers.? By
8.2(3) of the Act where any functions are conferred or imposed upon an officer of
the Crown by any rule of the common law or by statute, and that officer commitg
a tort while performing or purporting to perform those functions, he will be taken
as acting by virtue of instructions lawfully given by the Crown.

The Crown’s liability for the torts of its officers, including any employee or
Minister of the Crown, is limited to those cases where the officer is appointed by
it, directly or indirectly, and at the material time is paid wholly out of the
Consolidated Fund, moneys provided by Parliament or a fund equivalent thereto in
respect of his duties as its officer.® This provision has the effect of excluding k-
ability for the police and other public officers who are either appointed or paid by
local or other public authorities.! Privatised bodies are clearly not within the scope
of the Crown’s liability. Section 2(4) gives the Crown the benefit of any statutory
provisions which negate or limit the amount of the liability of a government depart-
ment or Crown officer.

Liability for negligence The liability of government departments in negligeace
is discussed elsewhere in this work.**The Crown may owe a duty of care i v=ia-
tion to act or omissions. Further, since 8.2 of the Crown Proceedings Act-1947 was
designed to put the Crown in the same position as an ordinary private nefson of full

25 For vicarious hability generally, see Ch.7.

% Crown Proceedings Act 1947 s.40(2)(d).

% There is no principle in our law which permits the Crown in time of peace to act for the public good

as it thinks best: Entick v Carrington (1765) 95 E.R. 807. The Crown must be prepared to justify

before the courts the legality of any act which interferes with the person or property of the subject.

This does not apply when the claimant is a non-resident alien and the wrong is suffered elsewhere

than in British temitery. See Burton v Denman (1848) 2 Exch. 167; R. v Botrill [1947] K.B. 41 at

57; Rahmatullah v Ministry of Defence (No.2) [2017] UKSC 1; [2017] A.C. 649.

See Crown Proceedings Act 1947 s.11. The Crown, nevertheless, incurs liability to pay compensa-

tion for any loss and damage caused by the exercise of its prerogative powers: Burmah Qil Co Ltd

v Lord Advocate [1965] A.C. 75; Nissan v Attorney General [1970] A.C. 179 at 227-228, per Lord

Pearce.

*  See Dorset Yacht Club Lid v Home Office [1970] A.C. 1004. See further at para.3-10.

W ibid. 5.2(6).

3L Stanbury v Exeter Corp [1905] 2 K.B. 838 (agricultural inspector); Fisher v Qldham Corp [1930]
2 K.B. 364 and Lewis v Cattle [1938] 2 K.B. 454 (police officers).

52 See in particular Ch.2 and for example Dorser Yacht Club Ltd v Home Office [1970] A.C. 1004.
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age and capacity, the Home Office can be liable, by way of a non-delegable duty
o%care,” for the negligent actions of an independent contractor.3

Nationalised bodies and hospitals ~Since the decision in Mersey Docks Trustees
y Gibbs P it is settled law that the mere facF that a body has been created by statute
for public purposes does not mean that it is a servant or agent of the Cr(_)wn. _Ac—
cordingly, in Tamlin v Hannaford,* the Court of Appeal held that the nat_lonahsed
railways’ authority was not a servant or agent of the Crown, th; proper 1nference
being, at ay rate in the case of a commercial corporation, that it acted on 1t§ own
behalf, although it was subject to control by a government department. Similarly,
there is no argument that banks “bailed-out” by the government are Crown agents.
Hospital authorities are not servants or agents of the Crown.*”

Foreign judgments against the State Section 18 of the State Immunity Act
19783 requires final judgments given against the United Kingdom by a court in
another state which is party to the European Convention on State I_tpmulmty to be
recognised in the courts of the United Kingdom. However, the courts in this country
need not give effect to such requirements, cither where to do so would be .mann‘es.tly
contrary to pubiic policy or where the judgment was the result of proceedings which
were unfair procedurally, or were in conflict with other earlier judgments, or were
otherwise iradequate.’

(B) JUDGES AND QUASL JUDGES, PROSECUTORS, THE POLICE

judicial acts* Section 2(5) of the Crown Proceedings Act 1947 excludes
proceedings against the Crown “in respect of anything done or omitted to .b.e.donc
by any person while discharging or purporting to discharge any respgnmbﬂﬂnes_ of
a judicial nature vested in him, or any responsibilities which he has in connection
with the execution of judicial process”. It follows that no vicarious liability at-
taches itself to the Crown for torts that may be committed by judges, magistrates
and those others executing judgment who exceed the limits of the immunity which
the law otherwise allows.

It has long been the case that judges and jurors are immune from suit in a civil
action in relation to anything done by them in court during the course of a trial. !
Further, where a judge, acting in a judicial capacity, does an act which is in fact
outside his jorisdiction but which he believes, mistakenly, is within it, he, as well
as police officers acting under his instructions, will be immune from any proceed-
ings which may be taken against him in respect of that act.*? Indeed, as the New

% In relation to such duties sce para.7-93 and Woodland v Essex County Council [2014] A.C. 537.

* GBv Home Office [20153] EWHC 819 (OB), Coulson J.

- Mersey Docks Trustees v Gibbs (1866) L.R. 1 H.L. 93. See also Bank Voor Handel en Scheepvaart
v Administrator of Hungarian Property [1954] A.C. 584.

% Tamlin v Hannaford [1950] | K.B. 18. See also Glasgow Corp v Central Land Board (1956)
S.C.(HL) 1.

" Bullard v Croydon Hospital Committee [1953]11 Q.B. 511 at 514.

Which came into force on 22 November 1978.

See Statc Immunity Act 1978 .19, which sets out the exceptions to recognition.

0 See Morgan, “Judicial Immunity” 123 §.J. 398; also Ch.2, para.2-312.

U Sutcliffe v Thackrah [1974] A.C. 727 at 757, per Lord Salmon.

Sirros v Moore [1975] Q.B. 118.
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Zealand Court of Appeal* has said, the absolute immunity of a judge from ciyj
proceedings for acts done in the exercise of judicial office i3 given, not as a private
right, but to ensure, in the public interest, that the administration of justice will be
carried on without fear of the consequences, just as much as it must also be car.
ried on without hope of favour.

Persons discharging quasi-judicial functions, such as arbitrators,* have the sama
exemption as judges. In order to claim immunity on the basis of exercising a quasj-
judicial function “there should be a formulated dispute between at least two par
ties which his decision is required to resolve.”*

In determining the immunity of a judicial or quasi-judicial officer Buckley L]
identified four relevant questions:

“(1) Was the act non-judicial?

(2)  If the act was, or purported to be, a judicial act, was it within the judge’s jurisdic-

tion?

(3)  If the act purported to be a judicial act in the exercise of a jurisdiction which the
judge possessed and about the extent of which he was under no misapprehension,
did the judge act as he did upon an erroneous judgment that the circumstances were
such as to bring the case within the ambit of that jurisdiction?

(4)  If the act was not in truth within the judge’s jurisdiction, did he act in conscien-
tious belief that it was within his jurisdiction and, if so, (a) was this belief due to g
justifiable ignorance of some relevant fact, or (b) due to a careless ignorance or
disregard of some such facts, or (¢) due to a mistake of law relating to the extent
of this jurisdiction?

He will, in my opinion, be immune in cases (2), (3) and (4)(a), but not otherwise.™6

Although a sequestrator appointed under a writ of sequestration is an officer of
the court, he is not as such immune from liability in respect of any negligent act
done or omission in the course of the sequestration, because he owes a duty of ca.=
to the owners of the sequestered property.*’ Likewise, a surveyor acting under a.12n
review clause is acting as an expert and not an arbitrator or quasi-arbitrater, waere
he is entitled to rely on his own judgment and experience and is not vtiged to
decide the matter on the evidence and submissions of the parties, and ¢hus is not
immune from liability for negligence.*

An official receiver is immune from suit when acting in the ¢ousse of bankruptey
proceedings and within the scope of his powers and duties.”? INoimmunity from suit
arose in favour of the Crown Prosecution Service, which had assumed the
responsibility, where, as a result of an administrative error, the claimant was ar-

B Nakhla v McCarthy [1978] 1 N.Z.L.R. 291 (an allegedly improper determination of the claimant’s
appeal in criminal proceedings by the defendant, the former President of the Court).

4 For the immunity of a valuer when acting as an arbitrator, sce Re Hopper (1867) LR. 2 Q.B. 367
and Re Carus-Wilson and Greene (1886) 18 Q.B.D. 7 but cf. the distinctions made in Arenson v
Arenson [1977] A.C. 405, reversing the Court of Appeal [1973] Ch. 346. An ombudsman ap-
pointed under the Financial Services and Marlkets Act 2000 to determine disputes between consum-
ers and providers of financial services makes a judicial decision when making an award, see Clark
v In Focus Asset Management & Tax Solutions Ltd [2014] PN.L.R. 19, CA, per Arden LJ at [82].

“ Arenson v Arenson [1977] A.C. 405 at 424 per Lord Simon of Glaisdale.

s Sirros v Moore [1975] Q.B. 118 at 140-141.

4 IRC v Hoogstraten [1985] Q.B. 1077.

#  Pglacath v Flanagan [1985] 2 AILER. 161.

¥ Mond v Hyde [1999] Q.B. 1097, CA. See Ch.10, para.10-47.
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rested on a warrant not backed for bail after failing to appear for trial of offences
already “taken into consideration™ in the Crown Court.®

Advocates and witnesses Formerly, barristers, solicitoys and wi_tnesses were also
immune from suit in relation to what was said and done in court in the course of a
irial.5' The absolute immunity of advocates has now (lthsappf:ar;d32 and the im-
munity of witnesses requires qualification. At one time it was deqlded that the im-
munity of a witness extended to any statement made prior to and in contemplation
of the civil or criminal proceedings under consideration, as well as to the collec-
tion and analysis of material relevant to them. More recently it has been strlessed
that the immunity granted must not be any wider than absolutely necessary in the
interests of the administration of justice.’* It does not extend to the fabrication of
evidence.™ It was at least argnable that an employee of the Forensic Science Service
owed a duty of care to someone arrested on suspicion of the offence of possession
of live ammunition, not to present evidence in a witness statement whose effect was
that a bullet seized from his home was live, when in Tact it was not.>® Following the
closure of the Forensic Science Service and the consequent provision of forensic
science services in the private sector, it is likely that providers of forensic science
services owe @ duty to accused persons in the conduct of forensic analysis on
ordinary nesligence principles.

Expert witnesses  Witnesses who give the court evidence on a matter within their
exnarl se, used to have immunity from suit in negligence in relation both to their
evidence in court and to any statements made before a trial preliminary to giving
vidence, as where a report was produced or approved for purposes closely con-
nected to trial. That immunity has now been removed. So, where in a personal
injury action one issue was whether the claimant had suffered post-traumatic stress
disorder and the defendant, a clinical psychologist instructed on behalf of the claim-
ant, signed a memorandum apparently agreeing that he had not, that being very dif-
ferent from the opinion she had earlier expressed in a written report, proceedings
against her on the ground that her negligence had contributed to a poorer outcome
should not have been struck out.”

0 Welsh v Chief Constable of the Merseyside Police [1993] 1 All ER. 692 but cf. the situation in
Elguzouli-Daf v Commissioner of Police of the Metropolis [1995) 2 W.L.R. 173, CA.

U Suteliffe v Thackrah [1974] A.C. 727. See also Evans v London Hospital Medical College [1981] 1
W.L.R. 184 (organs removed from a dead child negligently contaminated leading (o a false charge
of murder: immunity granted).

3 See Ch.2, para.2-307; Ch.10, para.10-100. In A v Chief Constable of Hampshire Constabulary [2012]
EWHC 1517 (QB) the claim of an informer who alleged damage as a result of insulficient measures
by the police to protect his identity was struck out where it depended in part on alleged disclosures
of a barrister in court. The submission that the advocate’s immunity for what was said and done in
court had not survived Jones v Kaney [2011] 2 A.C. 398, was rejected.

% Darker v Chief Constable of West Midlands Police [2001] 1 A.C. 435, at 435D.

* Darker v Chief Constable of West Midlands Police [2001] 1 A.C. 435 at e.g. 466F.

3 Smart v Forensic Science Service Ltd [2013] PN.LR. 32, CA.

% Seee.g. Stanton v Callaghan [2000] Q.B. 75 (no liability in negligence where a consulting engineer

retained to provide an expert report on subsidence in an action against insurers modified his views

after a joint meeting of the experts on both sides). See Passmore, “Expert witness immunity” in 148

N.L.J. 1758. The immunity even extended to a case where the evidence given was allegedly

dishonest: Raiss v Paimano [2001] PN.L.R. 21, following Palmer v Durnford Ford [1992] 2 Q.B.

483 (although, of course, a dishonest witness may face criminal sanctions).

Jones v Kaney [2011] 2 A.C. 398. See Ch.2 para.2-310. See turther, Carr QC and Evans, “The
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Polices® Although a constable is not the employee or agent of the Crown, a chief
officer of police, by virtue of the provisions of 5.88(1) of the Police Act 1996, is
liable in respect of torts committed by constables under his direction or contro] in
the purported performance of their functions, in the like manner as a master is Ji.
able in respect of torts committed by his servants in the course of their
employment.® The chief officer, usually the chief constable, will be a joint tortfeg.
sor®® with any police constable guilty of negligence but any damages and Costy
awarded against him are met out of the police fund. A chief constable can polentially
be vicariously liable for injury to a subordinate officer caused by the negligence of
an officer holding a superior position to himself.¢' Police ‘immunity’? has alreag
been discussed in relation to the duty of care generally and the topic is therefors
not repeated here.®

(C) Tue ARMED FORCES

A claim may be brought against the State in relation to the acts or omissions of
the armed forces by either a member of the armed forces or by a non-combatant.
The correct defendant will be either the Secretary of State for Defence or the
Ministry of Defence.

Crown Proceedings Act 1947 Formerly, s.10(1) of the Crown Proceedings Act
1947 gave a substantial immunity® covering negligent acts by members of the
armed forces on duty causing injury. Although the section was repealed in 1987 6
it continues to apply in relation to injury suffered by a person in consequence of
an act or omission committed prior to 15 May 1987.66 Whilst this may be
particularly relevant to cases involving industrial diseases resulting from exposure
to causative agents whilst serving in the armed forces prior to 15 May 1987,
nevertheless, the situations in which 5.10 might have some relevance are becom-
ing rarer with the passage of time and for a detailed discussion the reader is referrea
to earlier editions of this work.

Pursuant to 5.10, no act or omission of a member of the armed forces on daty
should subject either himself or the Crown to liability in tort for causine the death
of another person, or for causing personal injury® to another person, who was a

removal of immunity for expert witnesses: the decision in Jones v Kaney and some unanswered ques-
tions” (2011) 3 PN., 128; Capper, “Professional Liability in the trial process” (2013) 1 PN. 7.
For some decisions on the liability of police generally, see Ch.2, paras 2-330 to 2-337.

* See also, e.g. N v Chief Constable of Merseyside Police [2006] EWHC 3041 (QB), (the chief
constable was not liable for the actions of a police officer who used his uniform and position to cre-
ate the opportunity to commit sexual assaults upon the claimant).

See generally paras 3-99 to 3-118.

Hughes v National Union of Mineworkers [1991] 4 All ER. 278.

The use of the phrase ‘immunity” in relation to the Police has been described as “not only unneces-
sary but unfortunate” (see Michael v Chief Constable of South Wales [2015] UKSC 2; [2015TA.C,
1732, [44] per Lord Toulsen)

% See Ch.2 para.2-331.

#  5.10 is not incompalible with art.6 of the European Convention on Human Rights: Maithews v MOD
[2003] L A.C. 1163, 1171. See Weir, “The armed forces and Crown immunity” 152 N.L.J, 231.
Crown Proceedings (Armed Forces) Act 1987 s.1.

Also, 5.10 of the 1947 Act may be revived for all or some purposes by an order made under s.2.

7 But other losses caused by negligence were not excluded and the Crown’s liability for other torts
remained.
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mber of the armed forces.® In order for the immunity to attach the_ victim h?ld
mem be either on duty or be on any land, premises, ship or vehicle being used for
(ﬁl purposes of the armed forces of the Crown®; and (b) the Minister of Pen-
[' ¢7 had to have certified that the death or injury would be treated as attrli?utu
s1oln to service for pension purposes.’! By virtue of the proviso to the subsection,
abe;ption from liability extended to the tortfeasor personally, unless the C()l:lrt was
f;tisﬁed that the act or omission complained of was not ?onnected lw1th the
i)erformaﬂce and execution of his duties as a m'ember of those forces. SGCthD‘] 0('2¥
provided a similar exemption from Iiabl!ity in tort where ‘l[he death or persona
injury had been sustained by a member of thf_: armed forces in consequence of the
nature or condition of any land, premises, ship, al‘rcraft, or vehicle be¥n_g used for
the armed forces’ purposes or in consequence of the nature or condition of any
equipment or supplies used for those purposes.™

Crown Act of State Where the claimant is a foreign national injured byﬁ ther
conduct of military action the Crown may rc—:liy on the defence of 'Crown AL.tVOf
State. The act must be an exercise of sovereign power don; outside the Umtgd
Kingdom wita the prior authorisation (or subs.equel}t ratification) of the Crown 11}
the condvet of relations with other states or their subjects.” In order for the defence

6 < 10(1) granted exemption in respect of “anything suffered” while a member L-)l lhtf, a_m'led‘ lo;c.':tes:
In Pearce v Secretary of Siate for Defence [1988] A.C. 755, Lord Brandon expr.ess.e-d ll_le vmw,.u‘l i flill,
that this was a reference to the casualty or other event cause.d by the act or omission from winf, 1"t ‘e
personal injury or death resulted. In Derry v Ministry ofDefe;.lcef (1999).11 Adm_m. L.‘R. 758, d thse
of allegedly negligent failure to diagnose and treat a pre existing carcinoma, it was held. that t e
“thing suffered” was the progression of the claimant’s condition, and the exemptlgn accordmfgly‘:flp-_
Pliedh(APPcal dismissed [1999] PL.Q.R. P204, CA). Sf:ﬁ. also Re Post Trau.'ﬂajnc .S'Ir.ess JiD[.SOi l:;
Group Litigation, Multiple Claimants v Ministry of Defence, Times, 29 May 2003 (in claims by
former members of the armed forces for alleged failures by the defendant to .ta_ke any o.r any adequ.altle
steps to prevent the development of psychiatric illness, and/or to detec.t, dlagnosepl treat such ill-
ness, it was held that the “thing suffered” was either exposure fo traumatic events without tt}e protec-
tion of the relevant preventative measures, or in relation to fa1Alures after exposure to traumatic events,
a state of greater vulnerability to the onset of psychiatric injury. Both were continuing states of af-
fairs, the overwhelming probability was that the claimants were elt_hcr on duty or on Crown property
at the time that such a state of affairs arose, and they were thus w1th}n the scope of 5.10).

8 e.g Bell v Secretary of State for Defence [1986] Q.B. 322 (army medical officers and staff were held

immune from all tortious liability in respect of alleged negligence tteatment'of a m'ember of the

armed forces as well as the failure to provide proper notes for a civilian hospital which had taken
over the treatment. However, the civilian hospital did not enjoy immunity).

Subsequently, the Ministry of Social Security Act 1966 s.2(3) (now fully re]_acalcd), and SI 1968/

1699, by which the Secretary of State for Social Services took over the functions. .

See Adams v War Office [1955] 1 W.L.R. 1116 (soldier killed durmg a gunnery exermse)‘,

2 An attempt to circumvent the exemption from liability in the case c_ui a [ormer member of the Royal

Navy who had worked with asbestos during his service, failed in Qmm"i v MOD [199_81 P.I.Q.‘R. P;‘aBT,

CA: the exemption applied even where the complaint was [ramed as failure 't{) provide a safe system

of work. See also Re Post Traumatic Stress Disorder Group Litigation, Times, 29 Ma.y 200',." (for

employers’ lability to be excluded from the section would have been anoma]oug and inconsistent
withits wording). In Pearce v Secretary of State for Defence [1988] A.C. 755 5.10 immunity did npt
protect the defendant against actions in respect of alleged neghgenf:&: by employees of .t‘he Atomic

Energy Authority’s weapons group: not only was the Secretary of State merely an officer of the

Crown (and not the Crown itself), but, in order to claim immunity under s.l.O(i), the loss h.‘dd t(.} arise

from activities of a member of the armed forces on duty as such, which membership did not

encompass employees of the Authority.

MOhmf;neci vbr/ifin);s!ry of Defence [2017]) UKSC 1; [2017] A.C. 649, [36]-[37] per Baroness Hale

and [81] per Lord Sumption.
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to apply the Crown authorisation (or ratification) must be lawful as a matter of
domestic public law (although it need not be lawful in international law).™

Combat immunity Where s.10 does not apply, the liability of the Crown fop
injury sustained by a member of the armed forces falls to be decided on usug]
principles. It has been recognised that those principles require some modificatiop
where a serviceman is injured in the course of active operations. A “combat im-
munity” can arise, although the phrase should be narrowly construed.”). In Smith
v Ministry of Defence’ it was said that combat immunity was not limited to the
presence of the enemy or the occasions when contact with the enemy had beep
established. It extended to all active operations against the enemy in which service
personnel were exposed to attack, including the planning and preparation for the
operations in which the armed forces might come under attack or meet armed
resistance. However, the extension of the immunity to the planning of and prepara-
tion for military operations applied to the planning of and preparation for the opera-
tions in which injury had been sustained, and not to planning and preparation for
combat in general. That might involve steps taken far away in place and time from
the circumstances in which the injury complained of had arisen. The immunity
should not extend to the stage, whether pre deployment or in theatre, when men
were being trained or decisions taken about the fitting of equipment to tanks or othey
fighting vehicles. It was not unreasonable to impose a duty of care at that stage,
leaving to a judgment on the facts whether the appropriate standard of care had been
achieved. “Tt will be easier to find that the duty of care has been breached where
the failure can be attributed to decisions about training or equipment that were taken
before deployment, when there was time to assess the risks to life that had to be

planned for, than it will be where they are attributable to what was taking place in
theatre.”77

Peacekeeping operations Members of the armed forces have been held 15 owe
duties of care to civilians when conducting peace keeping operations ‘1nder the
auspices of the United Nations. So, the Ministry of Defence was Tiable for the
negligence of soldiers who fired shots at two Kosovar Albaniansin the course of
such an operation, where one man was killed and another serietzly wounded. The
defence of self-defence was rejected on the facts. For the.derence to succeed, the
soldiers’ belief that they were going to be attacked had to be honest and
reasonable.”™ The witness and expert evidence suggested that the soldiers were not

™ Alseran v Ministry of Defence [2017] EWHC 3289 (QB), [76].

" Mulcahy v Ministry of Defence [1997] | W.L.R. 20, CA (no duty owed to a soldier who alleged that
his hearing had been damaged by the negligent firing of a howitzer during the Gulf War). See also
Shaw Savill and Albion Co Ltd v The Commonwealth (1940) 66 C.L.R. 344. See also Re Post
Traumatic Stress Disorder Group Litigation, Times, 29 May 2003 (but the width of the combat im-
munity described by the trial judge was doubted in Smith v Ministry of Defence [2013] UKSC 41.

% Smith v Ministry of Defence [2013] UKSC 41.

per Lord Hope at [99]. See Ch.2, para.2-122; also Morgan, “Negligence: into battle” C.L.J. 2013,

72(1), 14. In his dissenting judgment in Smith, Lord Mance questioned the practicality of a distinc-

ton between e.g. the procurement of equipment for use in combat and its use by those on the ground,

the latter being covered by combat immunity. He also emphasised the traditional reluctance of the
court to examine the reasons of policy which may have determined why procurement decisions were
made as they were.

B See Ashley v Chief Constable of Sussex [2008] UKHL 25: [2008] 1 A.C. 962.
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being threatened by the deceased when they fired their guns and there were no
reasonable grounds for them to believe that they were being threatened.™

Ships and aircraft By virtue of 5.29 of the 1947 Act, no proceedings in rem can
pe commenced against any of HM ships® or aircraft.®!

(D) PoST OFFICE AND TELECOMMUNICATION SERVICES

History The postal and telecommunications services have a complc?x legislative
history which it only possible to summarise here to Fhe cxtc?nt that it is relevant to
the liability in tort of the service providers for the time bcmg. Ey s.6 of the Post
Office Act 1969 the Post Office was given authority to admnnstc?r al_l postal and
telecommunication services. It operated as a commercial corporation independent
of the Crown. Section 9 of the Crown Proceedings Act 1947 was repealed, athngh
the exemptions from and conditions of the liability of the Plost. Qfﬁcc bore consider-
able similarity to those formerly governing the Crown’s liability.

Subsequentlv, a decision was made to separate th? postal seryices from thorqe
relating to telécommunication and data processing, which was achlev_ec_l by the Brit-
ish Telecoramunications Act 1981. As from 1 October 1981 ,# the British Telecom-
municaticns Corporation, had responsibility for these latter se_rvic:f:s. Then, follow-
ing o decision to privatise the industry, the Telecommumcatlons Act 19848
Aisolved® the British Telecommmunications Corporation after the transfer date®® and
aansferred its operations to its successor limited liability company, British Telecom-
munications Plc.

The Post Office and other Postal Service Operators The Post Office was
converted from a statutory corporation to a public limited company owned I?y the
Crown, by the Postal Services Act 2000.%7 The Act introduced a system of 11cen§-
ing and regulation for postal service operators and providers in the rparket previ-
ously reserved as a monopoly for the Post Office. This process of opening the p(_)sta]
market to competition continued with the Postal Services Act 2011, which prowfied
that postal services could be provided without the need for licencing or authorisa-
tion but that postal operators could be subject to regulatory conditions imposed by

M Bici v Ministry of Defence [2004] EWHC 786 (QB). Different issues may Wl?!] arise whcre civil-
iang are injured in the course of armed conflict: see Yang, “Absolute immunity nf foreign arme_d
forces from tort proceedings™ 71 C.L.J. (2), 282, in which the author draws attention to the r:lecl—l
sion of the ICT in “Case Concerning the Jurisdictional Immunities of the State (Germany v Italy)’
unreported 3 February 2012 and see the discussion of the delence of Crown Act of State above

ara.3-25.

e gee 5.38(2) of the Crown Proceedings Act 1947 for an extended definition of “ship.”

81 5.38(2) above also defines “aircraft”.

52 Which came into force on 1 October 1969.

5 British Telecommunications Act 1981 (Appointed Day) Order No.1274.

.10

5 Bees.79.

% Telecommunications Act 1984 (Appointed Day) (No.2) Order (ST 1984/876) appointed August 6,

1984, for the purposes of Pt V of the Act. _

For developments before the coming into force of the Postal Services Act 2000 which largely

repealed earlier legislation, see the 10th edn of Charlesworth & Percy on Negligence (London: Sweet

& Maxwell, 2001) at Ch.2, para.2—170.
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that a firm of accountants which had prepared at short notice draft accounty
use of a company’s chairman owed no duty of care to a bidder who had tal
the company after having inspected such accounts. In deciding whether 4 g
care was owed to a third party in relation to a statement made by a profes
certain matters were of particular importance. They were: (1) the purpose for Wh‘ich'
the statement was made; (2) the purpose for which it was communicated; (3) the
relationship between an adviser, the advisee and any relevant third party; (4) the size
of any class to which the advisee belonged; (5) the state of knowledge of the
adviser, and (6) reliance by the advisee.

In later cases the touchstone of liability has been whether, in relati
particular statement, the maker assumed responsibility towards a ¢
persons which included the claimant.133 It has been stressed that it Tequireg
exceptional circumstances before auditors can be found to owe a duty of cape to
anyone other than the company to which they are engaged.13 A special relatiop.
ship is required between the auditor and the third party in question before duty
will arise. In particular there must have been an intention (actual or to be iI].ferredJ
on the part of auditors that a third party should rely upon their audit, togethey with
actual reliance.'® Tt has been said that it must be shown that some conscioyg!as
responsibility was assumed by the auditor, not so much for a statement made by
him, but for the task in which he was engaged.'*” However, use of the word
“conscious” should not be taken to imply a subjective test. The essential Inquiry js,
“... whether having regard to all the circumstances of the case and looking at the
matter objectively it can be said that [the accountant] undertook responsibility tg
[the potential investor] for the substantial accuracy of the accounts.”!3% The pres-

for the
€n Over

uty of
Sion,

On to g
ateg(}ry of

e e

ment of Neill LT for discussion of the principles sel out in the text.

Henderson v Merrert Syndicates Lid [1995]12 A.C. 145, particularly per Lord Goff of Chieveley af
27 (accountants who admj t=(
i tilm

133

3% See Lightman J in Anthony v Wright [1995] B.C.C. 768 at 770. But see also Siddell
& Partners [1999] PN.LR. 511, CA (an auditor’s duty of care is not neces
company for whom he acts where he concurrently
of its shareholders).

3 Anthony v Wright [1995] B.C.C. 768.

13 See, e.g. Camwath J in Electra Private Equity Partners v KPMG Peat Marwick [1998] PN.L.R. 135
(no duty owed to potential investors for statements made at an informal meeting to the effect that a

Smith Cooper
saily limited to the
enters a contract to act.qs acoountant (o certain

Judge drew attention (o the dan gers of extracting isolated statements
ties where the law has been in a state of evolution. See also fn.138.
3 White v Jones [1995] 2 A.C. 207 For a review of the various tests, see BCCI (Overseas) Ltd (in
liquidation) v Price Waterhouse (No.2) [1998] PN.L.R. 564, CA (whether the threefold Caparo tesl,
the assumption of responsibility test of White v Jones, or an incremental approach was adopted, it
was arguable, where the allegation was that two banks were operated as g single entity, that audi-
tors of one bank owed a duty of care to the other),
18 per Morritt LT in Peach Publishing v Slater [1998] PN.LR. 364, CA at 373 (no assumption of
responsibility by accountants of a company towards a second company formed to acquire the first,
in respect of a statement made to shareholders of the first that management accounts were
substantially accurate). Contrast ADT Lid v BDO Binder Hamlyn [1996] B.C.C. 808, CA, where,
in a similar situation, auditors who said they “stoad by” the audited accounts and attached no
qualification to their statement were held to owe a duty of care. See also Electra Private Equity
Partners v KPMG Peat Marwick n.136, above (it is too exacting a test to say that the assumption
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of principle from earlier authori-

ACCOUNTANTS AND AUDITORS

f a disclaimer can be an important part of the factual bar{k'gr_ound whe:n decid-
o Eti'hef objectively speaking, auditors assumed responsibility to a third party
ng v ccu;'acy of an audit report.'* e .
L olves, and it is always necessary to be aware of the h15t01_‘1c:a1 contex

. s eVm les,of the duty of care have arisen. Nevertheles§ the ’rollgwmg il-
¥ Whj'Ch eMa IZsti]ll have some utility. So, it has been said that while an auditor owes
jusmmOnsfrtlc]zwyclto potential takeover bidders in certifying company accounts, the
- duty_ 0' uditors and financial advisors of a target company might well owe a duty
e ch bidders not to mislead them.'* A district auditor, employed by the
. ek ission to audit the accounts of a local authority in accordance with Pt
Aule ioriltl)]cal Government Finance Act 1982, owed a duty of care to thc_a local
R t'te itself rather than its officers because the purpose of the audit ?Zlas d]{ectec}
-au_th i to the protection of the authority, as well as local electors. Acgognt
pﬂmaﬂly 5 are% annual reports on solicitors’ accounts for the latter to submit to
at?tSLV;i\:fOSp;g;ty owed to the Society a duty of care in rzlatiﬁn toitthe acla?gi?é 10;
B » not unreasenably open-ended where i was limited
thEIF IEPS_ {t:é:;?;tii?h:?(illowing year’s report) and where. the poteghal l}liblhty
k. '(lm't1 d to payments to clients whose funds had been mlsapprOPrlated. :

- lil?t])lueh a(‘npf;lintants may owe a duty of care to a third_party, for_ instance in the

- atifr os zccounts where the claimant intended to inject cash into ‘a company
prepard "‘11-1 into difficulties, such duty did not free him from the need_to Ei}(t‘, care
e ” himself by making inquiries to obtain the customary warranties.'” It was
> PI"ﬁ:: htilat accountants who acted as a company’s auditors, were under a com-
o duty of care to advise the directors of the company that loan payments to
o yan which had acquired the first company’s issued shares contravened
momerfct%m%ori anies Act 1985.'% When an auditor’s report on the ﬁ_nanc_es ofa

i 'On v‘?as preII))ared for and at the request of its bankers, it did not give rise to a
Zzlt])l/pgf zare owed either to the directors, whether or not ttéey wefre gua::;st(())r; gctl
the company’s debts, or the' sharehqlders.l45 Similarly, n(t) thlét}éqc;e Zafr;et s owed
to banks that were not existing credltors_ of a company al é 2 L2 S e i

{ ich had not been made directly to the b'ans, or wi 61 :
ﬁ't?rs;ttll'lipl?nrz)xﬁ:dge, that its contents would be communicated to them.'* Account-

f responsibility must have been a conscious one). % paral
s ;ali":}:ys Bank Plc v Grant Thornton UK LLP |2015] EWHC 320 (Comm), Cooke I., Ch.2, par.
223
{ 3 i ¢ 1991] Ch. 259. )
L Crucible Co Pic v Hill Samuel & Co Ltd | ‘ ditors of ¢
o %::f%h;hire DC v Garland [1993] Ch. 409. But no duty of care \Afgs nrfecli bgfniﬁgliz;?t(;ns
company to investors who were the beneficiaries of a trust where they did not rely e
where in any event their relationship was not close enough to rr;ake such[z; 3191;}3 ;pgrc():pi . .641 it
5 2 Kounis Freeman LG s
ight [1993] 1 B.C.L.C. 236. Sce also Andrew v ‘ _ ¢ _ -
ra?:c;i::l aLts wl]w audited the accounts of an air travel organi Zer,] kn?[)}\:vlt n tgl,: :fc': &e}zﬁ\l{l;;;:;h:ﬂt&fﬁg
i 5 a
b reasonable opportunity to check them, and alse - e
?2;?;‘:‘2?1‘(&01&1?; information given when deciding whether to renew the.nrgamsez s llc;.nce, ﬁ(;ulltcj
owe a dul}y of care to the Authority, which sulfered loss when the organiser ceased trading a S
bookings had to be fulfilled at the Authority’s expense).
" Law Sociery v KPMG Peat Marwick [2000] 1 WLR 1921, CA.
B Lloyd Ch.e);nham & Co Lid v Littlejohn & Co [1986] P.C.C. 389,
" Coulthard v Neville Russell [1998] B.C.% %52 -
S Huxford v Stoy Hayward & Co [1989] 5 B.C.C. 421, . _ U
4 Aflgi:divBan;me SClar]ce Pixley [1990] Ch. 313, approved in Caparo Industries Plc v Dickman
[1990]1 2 A.C. 605.
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ants asked to provide a letter as to the worth of a client providing an unlimiteq
personal guarantee as a condition of receiving a loan, owed a duty of care tg the
lender in formulating the letter.'*” A disclaimer appearing on the first page of a noy.
statutory audit report, which followed the standard wording produced by the
Institute of Chartered Accountants in England & Wales in respect of statutory audiyg
save for changing “the company’s members” to “the company’s director(s]”, wgg
held to prevent a duty of care arising to a third party bank in respect of the carpy.
ing out of a non-statutory audit.'*® An accountant does not owe a personal duty g
a company director, notwithstanding that it is foreseeable that a director may suf-
fer loss as a result of negligent accountancy advice to the company.'4

The standard of care Accountants and auditors are liable for failing to exercige
the skill and diligence of a reasonably competent and careful accountant or
auditor."® The standard remains the same no matter upon what terms the defend-
ant has been engaged, although the steps required to achieve it may vary with the
nature of the task given.!! In determining whether the standard has been achieveq
regard can be paid to formal accounting and auditing standards set by professional
bodies, such as the Accounting Standards Committee and the Auditing Practice
Committee.'s? Third parties reading accounts are entitled to assume that they have
been drawn up in accordance with approved practice unless there is some clear
indication to the contrary. Courts will attach considerable importance to formgl
standards in deciding whether auditors have been negligent in performing their
work.'** Nevertheless, the Financial Ombudsman’s conclusion that arrangements
put in place by an accountant largely met the claimant’s needs was not fatal to her
claim for loss suffered as a result of her financial advisor’s negligence: statutory
codes of conduct, while persuasive, are not conclusive of the issue of common law
negligence.'** A minority shareholder’s action failed where the company had ap-
pointed an auditor to value its shares, wishing to have the job done quickly an¢
cheaply so as to enable the claimant to leave. It was held that the standards (f 2
specialist valuer could not be applied to the auditor, who had not fallen shor’ ot tne
care required of a reasonably competent accountant acting as auditor.'s Jus 4, with
other professionals, accountants and auditors are bound to have a knowicdge of the
practical rules of law which affect them in the exercise of their calling.!% Where
an accountant has accepted a retainer, and a particular matter.is within the area
within which he or she should have been competent to giveadvize, liability will

147

HIT Finance Ltd v Cohen Arnold & Co [2000] Lloyd’s Rep. PN. 125 (but no breach of duty was
established where, on a proper construction, a statement as to the client’s worth made in the letier
was altributed to information provided by the client, the accuracy of which the accountants did not
warrant).

Barclays Bank Plc v Grant Thornton UK LLP [2015] EWHC 320 (Comm).

Swynson Ltd v Lowick Rose LLP [2014] PN.L.R. 27, fn.133 above; see also Ch.2, para.2-238, Ap-
peal, on a different point, allowed: [2017] UKSC 32, see Ch.6, para.6-73.

150 See Re Kingston Cotton Mill Co Ltd (No.2) [1896] 2 Ch. 279, CA.

Henry Squire, Cash Chemist Ltd v Ball Baker & Co; Mead v Ball Baker & Co (1912) 106 L.T. 197
at 199-200.

See Gwilliam, “Trucking on: audit in the real world?” (2010) 4 P.N. 180.

153 Lloyd Cheynham & Co Lud v Littlejohn & Co, fn.143, above.

Lenderink-Woods v Zurich Assurance Lid [2017] PN.L.R. 15, per Norris T at [94].

155 Whiteoak v Walker (1988) 4 B.C.C. 122.

e.g. See Thomas v Devonport Corp [1900] | Q.B. 16; Re Republic of Bolivia Exploration Syndicate
Lt [1914] 1 Ch. 139; Frank H. Wright {Constructions) v Frodoor [1967] 1 W.L.R. 506.
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e for a failure to give that advice even where if the client is told to consult a
. alist.'s” However, an accountant retained to give a standard accountancy
Specilce wlith some general tax advice, is only required to draw attention to mat-
ser: tha,t would be within the knowledge of a reasonably competent generalist ac-
guntant, not matters that would be known anly to a specmlmt.'.—“‘8 . "

Occasions will frequently arise when accountants have to gwe advice hto ac i-
ent about the implications ofa particu_lgr course as a matter of tax law. W11 ir{e it tlb
ubsequently alleged that advice was given neghgently the court may well have to
21 cide whether it was right or wrong. It is insufficient to approach the matter simply
oi the basis that there is a good chance that the advice was wrong.!%

Acting as arbitrators When auditorsl; tlrul_y act as ar]}itrzlt;;)rs, they do_ m;ll ‘OWE: a
duty of care, since they perform a quasi-judicial fL}ncuon. ngever, in / reniﬁn
1 Arenson and Casson Beckman Rutley .& Co,'®! it was submitted that’, S}IJHCG 'e
auditors were acting as arbitrators in valu!ng shares on a contract (?f sale as étwtﬁcn
shareholders, they owed no duty of care in respect of such valuation, bcc‘aube e}L
were performing a quasi-judicial fupct}c_)n. lIn consequence, so _the drgumﬁrll

proceeded, they were immune from llabﬂ%ty in an action fqr l?eghgenc_e, 01::1 he
ground of pubtic policy. Lord Salmon, in rej_ectmg such submissions, e‘xmfas.sezl _ t-,?
opinion tha' tticy were discharging no functloq even .remotely reslfégnbhng a judicial

function Lut were merely exercising a purely investigatory role.

Lianidators, receivers and sequestrators The liquidator of a company 1s _11—
a le for negligence in the discharge of a liqu]dator’s statutory dut_les. T_hls gives l1’1]§e
10 liability in damages to an injured creditor,'®? and to thle lcredltors in genera . Y
means of a summons for misfeasance. ' However, an ad[.rllmstrz}tor appointed un1 er
the Insolvency Act 1986 is in a position, as regar_d creditors, d]reclﬂy ana]ogous_tci
the position of the director of a company and its shareholders: absent specia

157 Savers v Clarke Walker [2002] B.C.L.C. 16 (a claim for allegedly avoidable tax 11z1b111tles ang per}al—
ties against accountants, retained to advise in the purchase ,Of a company, who failed tol D‘]VE dﬁ—
propriate advice about the structure of the sale agreement having told the claimant (o consult special-
o 2014) EWCA Civ 358, para.10-25

12 i en Barker iv 358, para.10-25. - o

158 ‘;iihjc?g. Eif:j?:ii v Newma.[ﬁ: [2003] 1 All ER. 67, CA (an allegation of neghgf?nce on the basu‘r 0‘1
incorrect advice about the tax consequences of a gift where the court had to decide whether, against
a complex background, the advice given was right).

160 In Re I!;‘npper (lggé’f') L.R.2 Q.B. 367. See, generally, Ch.3, paras 3-13 to 3-21.

16l Arenson v Arenson and Casson Beckman Rutley & Co [1977] A.C. 405. .

8 Arenson v Arenson & Casson Beckman Rutley & Co [1977] A.C. 405 at 840. The claimant held
shares in a private company on terms that if his employment by the company (;eased 1.1‘e wou@ F;elllc
them back at “a fair value,” defined as the value “determined b_y the auditors Im: the time k_yen.'ng c:
the company, whose valuation, acting as experts and not as arbitrators, shall bf? final and bmg.l?ﬁ :
On the termination of his employment the auditors duly valﬂf:d.lhe shares hu_t a dispule arose w ct E[.'
that valuation was negligent. The HL remitted the case for trial to delermine whether the au@uors
had acted as arbitrators or not and, if so, were entitled to immunity or, if not, were in breach of duty.

16 Pylsford v Devenish [1903] 2 Ch. 625, followed in Jamex Smith & S.[)H.E.‘ (Nonynod).f,.!d vlfuod.
man [1936] Ch. 216 where the CA in extending th principle, held the liquidator liable in negligence

r disr ing even a contingent claim of a creditor.

il ;?; #?;Z%gfdé?ra;i Coal Co [1%929], 1 Ch. 151; Re Home and Colonial Insurance Co [1930] 1 Ch.

102.
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circumstances any duty of care is >lusi f
—— igselvzs.ms re 18 owed exclusively to the company and not (0 the
A_]thqugh sequestrators are officers of the court, they are not exempt f :
alglﬂfy for professional negligence, based upon ordinary standards of carepin iggn;; .
of the managem ¢ i i 4
possessmn.mg ent of the property of a contemnor which comes Into thejy
The posi_tion of official receivers is somewhat different. An official receive

been_ held immune from suit on the grounds of public policy for an alle -
negligent statement made in the course of bankruptcy proceedings, and Wit!-u'ged]y
scope o_f his powers and duties in those proceedings.'s” However v:fhere are n‘the
1s appointed to manage the business of, for instance a n10rtgagee’ 168 his du; Py
limited to one of good faith, His main duty is to proceed so as Eo procurey -
ment of t_he debt and interest and if he is managing a business he has a dut té‘epay-
age it w1th_ due diligence, which includes taking reasonable steps to cgn i
profitably.'® By way of example where a receiver appointed by mortgagees tg lt'on
age several mortgaged properties let to different tenants, failed to serve “trj mam;
notlceg to enable rent reviews to be initiated, it was held that he was in breack%g?fr

Fiuty of care thereby owed to the mortgagors. As a result he was liable for the [00 »
incurred by them when subsequently the properties were sold pursuant tosafs
mortgagees’ power of sale,!” :

Causation and damages An accountant’s liability in damages is assessed b
reference to the same principles as for professional persons generally. The claj
ant must establish a causative link between the loss allegeg and the-defendanrtr’l‘
negligent act or omission.!” Even where accountants had been negligent in failj 5
to detect Fieﬁciencies in the accounts of their client, an ex-solicitor who had bmg
struck off the Roll, liability was not established where the claimant’s loss and dae "
age were the consequences solely of his own dishonesty.’”2 Causation was nm?
established where an accountant had been negligent in failing to advis: n':h
developer of a holiday resort to enter into a formal contract with a building nm; o
tor, b.ut had that advice been given it would not have been followed 7 N
It is always important, as in actions for professional negligence generally, to
1dent1_fy the scope of the duty of care owed by the claimant to the def=n.dant bef'ore
questions of causation can be properly addressed, So, a claim was ssfuck ouit where

195 Kyrris v Oldham [2004] PN.L.R. 18.

"6 IRC'v Hoogstraten [1985] Q.B. 1077.

167 )
Mr‘md v Hyde [1999] Q.B. 1097, CA. per Beldam LJ at 1 14, “to be afforded immunity from suit in
respect 'of the slatjcm‘ent made, the official receiver must he acting in the course of bankruptcy
proceedmgs and within the scope of his powers and duties.”

"% 1i.e. not an official receiver.

16 Medforth v Blake [2000] Ch. 86.

17 [

0 ﬂdr‘g;fg‘ v L‘ngme [IQQI] 01 E.G. 105, Browne-Wilkinson VC having concluded that the receiver
ad power to serve “irigger” notices under the Law of Property Act as i

provisions of the legal zharge. Perty AL 1925 5. 105, us amplificEly

171 7 7 T
Re City Equitable Fire Insurance Co [1925] 1 Ch. 407 at 482-483, para.10-31, also JEB Fasteners

v r¢ Bloo Co All 289 (claima would hav ted T er even hﬂd
Ltd v Ma ] n & 98 3 E.R. 289 i S uld
4 ) ( e acted no different Y

72 Luscombe v Roberts and Pascho 106 S.1. 373
I ” . . . -
" Harlequin Property (SVG) Ltd v Wilkins Kennedy [2016] EWHC 3188 (TCC), para.10-27 (although

t 1 11 1 g]_lé_ ¢ for failing to v I ¥ atio 58 for the hl]]]d'
he clain € Enct g advise on the need for a b ndin,
- ! ) g aluati process fe
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quditors Were alleged to have been negligent in failing to report that a company was
insolvent and the damages that were sought were trladjng losses that._had ther.e.after
acerued. It was inappropriate to consider causation simply in terms of the traditional
wpyt for” analysis and, on the facts, the losses arose from trading as opposed to the
relevant breach of duty.1™ It may be otherwise where the claimant can demonstrate
{hat in reliance upon figures represented to him as correct, he traded in a particular
way that gave rise to loss.175 Where, as a result of an auditor’s negligence, company
rofits were overstated and a dividend to shareholders consequently paid, the argu-
ment was rejected that the proportion of the dividend paid out of capital was
irecoverable. The payment out of capital was a loss to the company because it was
aid to the shareholders who were legally separate. It was not material, given the
hypmhetical nature of the point, that the shareholders might benefit twice if the
money was restored to the company.!7
Where the accountant’s negligence consists of some positive act or mis-
feasance, the question of causation is approached as one of historical fact, to be
determined on a balance of probabilities. Where the negligence consists in an omis-
sion, as where there has been a failure properly to advise, causation depends upon
4n answer to the hypothetical question, what the claimant would have done had the
defendant acfed 'without negligence, for instance in the giving of advice. If the
claimant pioves that, had the defendant acted properly, matters would have been as
arranged A3 to avoid the loss alleged, then the full extent of that loss will be
recovered, without discount for the possibility he or she would have acted
heswise. A discount for chance will, however, be made where the loss depends,
yn addition to the acts of the claimant, upon the hypothetical actions of a third party.
The claimant must then establish there was a real—as opposed to speculative—
chance that the loss would have arisen but for the negligence in question. Once a
real chance of loss is proved, the claimant will recover, subject te a discount for the
risk that the third party would not have acted as claimed.'”

1% BCCI (Overseas) Ltd v Price Waterhouse (No.3) [1999] B.C.C. 351, applying Banque Bruxelles
Lambert SA v Eagle Star Insurance Co Ltd [1997] A.C. 191. The “but for” test had been applied in
Galoo v Bright Grahame Murray [1994] 1 W.L.R. 1360, CA (where it was alleged that as a result
of negligence in the preparation of auditors’ accounts, companies continued to trade, when in fact
they were insolvent and made losses which were claimed as damages: the claims were rejected on
the basis that although it might be said that the losses would not have arisen but for the auditors’
negligence, that test was not on its own determinative of liability and as a matter of common sense
the negligence gave the occasion for such losses but did not itself cause them). Galoo was fol-
lowed in Sasea Finance Ltd v KPMG, Times, 25 August 1998, but criticised in Aneco Reinsurance
Underwriting Ltd v Johnson & Higgins Lid [2000] PN.L.R. 152, Evans LJ indicating his prefer-
ence for a formula to the effect that “the risk was one which the claimant retained for himsell.” (at
161).
Temseel Holdings v Beaumonts Chartered Accountants [2003] PN.L.R. 27.
Segenhoe Lid v Akins [2002] Lloyd’s Rep. PN. 435, Sup. Ct (NSW). In contrast in Floyd v John
Fairhurst & Co [2004] PN.L.R. 41, CA it was said that in a case where the claimant was the sole
shareholder in a company, principles of reflective loss applied by analogy, so that he should give
credit for a gain that the company received as a result of the negligence on which he sued in his
personal capacity.
7T Allied Maples Group v Simmons & Simmons [1995] 1 W.L.R. 1602, CA; also First Interstate Bank
of California v Cohen Arnold & Co [1996] 1 PN.L.R. 17, CA (in assessing the damages recover-
able for accountant’s negligent misrepresentation of their client’s ability to service a debt, it was
necessary to decide whether the claimant, knowing the truth, would have sold its security sooner than
it did and, if it had, whether there was a real, not merely speculative, chance of a sale at the value
suggested). Sec also Demarco v Bulley Davey [2006] PN.L.R. 512, CA. (loss of the chance, as-

17
17
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A negligent auditor’s liability in damages can be reduced by the operation gf
5.1157 of the Companies Act 2006, which permits a court to relieve an auditor of
liability for negligence, albeit only if the auditor has acted reasonably.!” I 5 cage
where the auditors’ negligence was technical, and minor in character, not “pervasjye
or compelling,” and they had acted in good faith, a reduction in the damages for
which their negligence rendered them liable was made.17?

3. ArcmtecTs, QUANTITY SURVEYORS, STRUCTURAL AND OTHER ENGLNEERS,
Bumbing ConTRACTORS

The duty of care The duty of architects,’ quantity surveyors,'s! engineers ang
building contractors is primarily determined by the contract'® under which they are
engaged.'® In addition duties may be owed under statute!® or in tort."> These dy.
ties may extend beyond the immediate client to third parties.

The extent and nature of the architect’s duty is initially determined by the instryc.
tions given. Where instructions are ambiguous it is not necessarily incumbent o
the architect to seelk clarification.'®® The duty of care is the same whether the
architect is fully qualified or not.'s Where a specialist consultant is appointed for
a particular aspect of building work, an architect owes no duty of care in relation
to the consultant’s work unless an ordinarily competent architect ought to be aware,
and could reasonably be expected, to warn of a problem arising in connection with

sessed at 83 per cent, to obtain an IVA, had no market value or any intrinsic or inherent monetary
value and only general damages could be awarded, to include the stigma of bankruptcy).

Perhaps more usefully 55.534-536 of the Act, in force since April 2008, allow for agreements limit-
ing the liability of an auditor for statutory audit work, subject to a number of conditions. See further,
Butcher QC, “Auditors, Parliament and the courts: the development and limitation of auditors’ li-
ability” (2008) 2 P.N. 66.

1% Barings Plc v Coopers & Lybrand (No.7) [2003] PN.L.R. 34.

See Leong and Chan, “Architect’s design duties: a shift from Bolam’s (o the objective test”, (1749
L PN. 3.

For the liability of surveyors other than quantity surveyors see para.10-331.

However, a duty of care in tort can arise even where an architect provides professional zorvices free
to friends: Burgess v Lejonvarn [2017] PN.L.R. 25, CA; [2017] EWCA Civ 254, 1ara.10-18. (The
architect chose a builder for friends and performed some project management i1 ti.= expectation that
a fee would be chargeable for a second phase of the proposed works onze the initial phase was
completed).

The Supply of Goods and Services Act will in many cases imply terms that the services of a build-
ing professional are performed with reasonable care. Where at the suggestion of the client a
subcontractor was employed by the main contractor under a building contract and thereafter the
subcontractor negligently damaged the client’s goods, the lability of the main contractor was
restricted Lo procuring the sub-contractor’s services and did not extend to a parallel liability for the
subcontractor’s tort: Raflatac Lid v Eade [1999] | Lloyd’s Rep. 506 (the sub-contractor failed to shut
off the water supply when installing a sprinkler system).

See the discussion of the Defective Premises Act 1972 below at Ch.9, para.9-149.

See above at para.10-18 for a discussion of concurrent liability generally. See also Wessex Regional
HA v HLM Design (1994) 10 Const.L.J. 165 and Conway v Crowe Kelsey & Partners (1995) 39 Con.

L.R. 1 where the existence of concurrent duties upon architects and engineers was accepted; also

Storey v Charles Church Developments Ltd (1996) 12 Const.L.J. 206 (where a builder designs as

well as builds he is under concurrent duties in contract and tort not to cause economic loss); also

Newman, “Help—I do not have a contract” Cons. Law 2003, 14(6), 29.

Stormont Main Working Men's Club and Institute v J Roscoe Milne Partnership 13 Con. L.R. 127

(failure to provide facilities for competitive snocker at a workingmens club not negligent where cli-

ent had not indicated any clear desire for such facilities).

'8 Cardy & Co v Taylor and Roberts 38 Con L.R. 79,
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ARCHITECTS,

. 188 Architects and engineers both owe a duty of care to the ‘t?uj_lding owner to avoid
¥ nomic loss, whether arising from delay in the execution of building works
ec?\terned by the JCT form or from negligent extensions of time granted to the
Eﬁildm‘.mg A structural engineer employed by the building owner can owe a duty to
his client to point out obvious and apparent dangers_ in temporary Worlfs-erected by
the builder, even though those works are not within the engineer s sphere of
responsibility.'* Where architects provide a certificate of proper completion in rela-
tion to building works, which a purchaser does not rely upon in acquiring th_e
property, there is no additional cause of action avall_able for _bregch ofa dutly of ca; 991
roperly to inspect the works for purposes of preparing and issuing the certificate.

While a duty of care in tort may be owed by a builder toa client for \._vholm work
is being performed, concurrently with a c.onlractual duty, it does not arise in every
case. It did not, for instance, where the claimant :sued the bu11de_r who built mslhome
for economic loss and the circumstan_ces were inconsistent with an assumption ?f
responsibility for such loss. The parties had contrac}:ed. on terms that t_he client’s
protection from any default by the builder would be !Jﬂl_ltEd to that provided by the
National House-Building Council standard form of Agreement. The terms satis-
fied the test of reasonableness in the Unfair Contract Terms Act 1977. It.wgs_ not
possible for the Client to invoke the law of tort to impose on the builder ll'ab.ll._ltlﬂs
inconsistent with their contract.!” Without an assumption of responsibility a
puilder’s duty in tort is to protect a client from personal injury or damage to other
properi ;. The duty can be owed not simply to the first person who acquires the
propesty but also subsequent owners or users.'?

mhe Defective Premises Act 1972 A duty is imposed on anyone taki_ng on work
in connection with the provision of a dwelling “to see that the work which he tak_es
on is done in a workmanlike or, as the case may be, prqfessi(_mal manner, W_lth
proper materials and so that as regards that w_orl_i the dwelling wﬂ.l bf: fit for habita-
tion when completed”. The statutory duty'®* is imposed upon bull_dlng contractors
and sub-contractors, together with professional men such as architects, surveyors

188 Investors in Industry Commercial Properties v South Bedfordshire DC [1986] QB 1034. B_ut the
status of this case is in doubt after Murphy v Brentwood DC [1991] 1 A.C. 398: see further see further
Ch.9, paras 9-134 to 9-137. ‘ )
Wessex Regional HA v HLM Design [1994] 10 Const, L.T. 165. In Abbot? v WzI_I Gammr_l & Smith
[2005] P.N.L.R. 30 (a claim against an allegedly negligent structural englm_fer) it was said that the
building owner’s claim arose when physical damage to the property came into existence not at an
earlier time when a negligent design was implemented, thereby arguably giving rise (0 economic
loss. See further Ch.9, paras 9-134 and following. . _
Hart Investments Ltd v Fidler [2007) PN.L.R. 26 (the engineer had been employed in connection
with underpinning of the basement of the property; the builder’s works left the facades of the proper-
lies dangerously unsupported so that they collapsed). 7
Hunt v Optima (Cambridge) Ltd |2014] PN.L.R. 29, CA, Ch.2, para.2-203, per Tomlinson LT at
114]. _
L .['labilnsou. v PE Jones { Contractors) Lid [2012] Q.B. 44, See O'Sullivan, “Building contracts - 18 there
concurrent liability in tort?” C.L.J. 2011, 70(2), 291. )
Robinson v PE Jones (Contractors} Ltd, f0.192, per Jackson LT at [68]. See further, Ch.2, paras 2-263
to 2-264, and Ch.9, para.9-129. See also Carrington, “A crucial dist‘inc:tion” (2014) 4 PN. 185.
" See Ch.2, para.2-80, Ch.9, para.9-148 above, for further consideration of the Act.
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and engineers, who take on work of the kind described in the section.'% The jj_
ability imposed cannot be excluded.!*

Duty to a third party in tort Attention has already been drawn to the basis upgy
which a professional may be liable in tort to a third party.'” Hedley Byrne & ¢,
Lid v Heller & Parmers Ltd'* confirmed the potential for such a duty, although jgg
extent remains open to argument in each case. For instance, while a consulting
engineer and an architect owed building contractors a duty of care in respect of
supervision of the works, the duty did not extend to instructing them in the map.
ner in which they were to carry out their work. The duty was limited by the assump-
tion that the contractors would perform their obligations competently.'® Similarly
the duty of a structural engineer who, together with an architect, was employed Or;
the construction of an extension to an existing building, was held to be limited tg
notifying the architects of any defects of which he had knowledge. There was pg
obligation on the engineer to supervise the remedial work.?® Where architects and
consulting engineers each gave “duty of care” letters to a third party who intended
to purchase a building they were engaged to construct, no duty of care arose under
Hedley Byrne when a subsequent survey, after the purchase, revealed design and
construction faults which led to a lower offer being made on a further attempted
sale.??! Engineers, appointed by employers to supervise extensive dredging and
reclamation work off Dubai, owed no duty of care to the main contractors in the
absence of contract between them 202

Employers under a building contract did not owe a duty of care, based upon as-
sumption of responsibility, to a sub-contractor of the builder to whom their senior
civil engineer gave directions expressing what would be satisfactory if carried out 22
Nor was any duty owed, by way of the principles set out in Caparo Industries Ple
v Dickman®** where an architect provided a letter to the effect that works to that date
had been satisfactorily completed, where the prospective purchaser of the property,
to whom the seller supplied the letter, did not rely on the architect’s advice and the
latter was ignorant of the purpose for which the letter was to be used.2s Ne duty
of care was owed by engineers retained by the building owner, who providad cacu-

195 Property developers and local authorities who arrange for other persons o take on such work, shall

be treated as “included among the persons who have talken on the work™: s.1(4).
196 5.6(3).
197 See para.10-18 (general discussion); also para.10-36 (accountants); para.10-235 (solicitors); and
para.10-332 (valuers).
1% Hedley Byrne [1964] A.C. 465.
198 Oldschool v Gleeson (Construction) (1976) 4 Build. L.R. 1053.
Kensington & Chelsea & Westminster HA v Wettern Composites [1985] 1 All E.R. 346.
Hill Samuel Bank v Frederick Brand Partnership [1994] 10 Const. L.1. 72,
202 Pacific Associates Inc v Baxter [1990] 1 Q.B. 993.
Plant Construction Plc v Clive Adam Associates, 55 Con.L.R. 41.
4 Caparo Industries Ple v Dickman [1990] 2 A.C, 605.
Machin v Adams, 84 BILR. 79, CA; also Strathford East Kilbride Ltd v HLM Design Ltd 1999 S.L.T.
121 (no duty owed to tenant by architects contracted to the landlord); also Howes v Crombie [2002]
P.N.L.R. 60, OH (no forseeability of reliance sufficient to establish a duty of care where, not know-
ing that what he said would be relied upon to secure lending upon a property, a structural engineer

wrote commending the structural integrity of a property he had inspected in the course of
construction).
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ments which formed the basis of the claimant builder’s tender, in relation to al-
Jeged misrepresentations in those documents.* .

Aircraft maintenance engineers have been held to owe a duty to exercise reason-
able care to make accurate entries in log-books, since persons flylng the aircraft to
which the entries relate will rely on their accuracy, and if there is any want of care,

ersonal injury or property damage may reasonably be expected to result.?” In
contrast, a marine classification society, engaged by ship-owners to carry out the
task of surveying a vessel, were not liable to cargo-owners who suffered loss when
it proved to be unseaworthy. Tt was not fair, just or reasonab[e to impose a duty of
care which would have a substantial impact on international trade, where there was
an existing system of protection in respect of such loss under the Hagm_a Rules.208

Hedley Byrne was applied in Clay v AJ Crump & Sons L% where it was he_ld
that an architect’s duty was not confined to his contractual duty to the owners of a
dangerous wall, which collapsed injuring a builder’s workman, but extended to :(111
those persons who would be so closely and directly affectcd_by h1_s alcts or omis-
sions that he ought reasonably to have had them in contemplat{on. S'tm?larly, in Voli
y Inglewood Shire Council and Lockwood,?"® the High Court of Austra_ha concluded
that an architect cwes a duty of care to anyone entering a structure designed by him,
when it couldreasonably be expected that such person might be injured by a
negligent deiga. ) .

In Murpizy' v Breniwood DC,?"! the House of Lords, considered the scope of the
duty &f care owed by a builder to the purchaser of a house he had constructed. He
wes liable under the principle in Donoghue v Stevenson®? in the event of any defect,
o to its discovery, causing either physical injury to person or damage to property
uther than the building itself.213 On the other hand, where a purchaser who had
discovered the defect, however such discovery had come about, spent money to
make the building safe and suitable for its intended purpose, there was no sound
basis in principle for holding the builder liable for the purchaser’s pure economic
loss.214 The question was left open whether a negligent builder could be hleld
responsible for the cost necessarily incurred by a building owner in protecting
himself from potential liability to third parties, for example on the adjacent highway
or the neighbouring land’s boundary.?'*

=

Galliford Try Infrastructure Lid v Mott Macdonald [2008] EWHC 1570 (TCC) (in the ordinary

course of events, an architect or engineer engaged by a developer will not owe any duty of care, at

least in relation to economic loss, to tendering contractors, even where the latter are supplied by the
architect or engineer with tender information, drawings and specifications upon which to base their
tenders).

W Hawke v Waterloo-Wellington Flying Club Ltd (1972) 22 D.L.R. (3d) 266.

B Mare Rich & Co AG v Bishop Rock Marine Co Ltd [1996] A.C. 211, distinguished in Perrert v Col-
lins [1999] PN.L.R. 77. CA, Ch.11, para.11-179 on the basis that the reasoning of the HL was
directed to claims for economic loss rather than claims for personal injury.

W Clay v AT Crump & Sons Ltd [1964] 1 Q.B. 533.

MW Voli v Inglewood Shire Council and Lockwood [1963] AL.R. 657. _

Murphy v Brentwood DC [1991] 1 A.C. 398, which overruled Dutton v Bognor Regis UDC [1972]

1 Q.B. 373 and held that Anns v Merfon LBC [1978] A.C. 728 was wrongly decided. See Ch.2, paras

2-263 10 2-264.

M2 Donoghue v Stevenson [1932] A.C. 562.

1 The application of this principle to complex structures is discussed at Ch.2, para.2-266.

% To this effect, see per Lord Keith in Department of the Environment v Thomas Bates & Sons Ltd
[1991] 1 A.C. 499, following Murphy v Brentwood DC [1991] 1 A.C. 398.

U5 Murphy v Brentwood DC [1991] 1 A.C. 398 at 475 (Lord Bridge) and 489 (Lord Oliver).
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Murphy does 11‘0t operate to impose upon the builder liability to subsequent
pur_cha_serg for defects that are patent, as opposed to latent. A patent defect ig one
which is discoverable with due diligence whether or not due diligence is exerciseq

“Where in the normal course of events, a surveyor would be engaged in a survey of
building for a purchaser, and, with the exercise of due diligence, that surveyor would ha :
discovered a defect, that defect is patent whether or not a surveyor is engaged and w;
engaged, whether or not the surveyor performs his task competently.”2!¢ “ o

. The principles set out in Murphy should apply equally to those advising in rela.
tion to building works, or structural engineers, as to builders.?” Accordingly, where
specialist engineering consultants had been instructed by a local authority to adyige
in relation to ground conditions and the requirements for adequate foundations for
a proposed dwelling-house, upon which advice it relied, it was held that such
specialists did not owe a duty of care to the subsequent purchaser from the locg]
authority and or the owner occupier for the time being 218

An architect may, in appropriate circumstances, owe a duty of care in tort ang
be liable to a subsequent occupier of a building which he has designed, or the
gonstruction of which he has supervised, in respect of latent defects in the build-
ing of which there was no reasonable prospect of inspection. Conversely, he is not
liable to a subsequent occupier of a building, in relation to a latent defect if, in the
ordinary course of events a subsequent survey would have been expected, and
would if carried out, have revealed the defect.?? The question whether a paﬂi;ular
defect in a building comes within the scope of his duty of care will depend upon
the extent of his responsibility for the original design or the extent of any
Su_pervisory obligations he undertook. No duty of care would be owed in respect
of defects for which he never had any design or supervisory responsibility in the
first place.?0

‘Where a number of persons acquire an interest in a property after a defect arises
knowledge by one of them of the defect is not automatically acquired by succes-,
sors in title: the defect remains latent so far as they are concerned uniil Jhe
circumstances in which it loses its “latent™ quality, so far as they indivicuslly are
concerned, arise. It will depend upon the facts whether the potential cavse of ac-
tion of a successor survives unaffected, or is lost because the defzct is no longer
latent. The successor’s claim may also be defeated because the chain of causation

M6 Baxall Securities v Sheard Walshaw [2002] PN.L.R. 564, CA, per Steel J at 577.

U7 See, e.g. Payne v John Setchell Ltd [2002] PN.L.R. 146. See Duncan, “Lucky architects: snail in

an opaque bottle?” 2003 L.Q.R., (119) 17.

Prc_)sron v Torfaen BC [1993] N.P.C. 111, CA (the claimant buyers had alleged that Northwest Holst

,SO]l Engineering owed a duty of care to the ultimate buyers of property, which was built on an

infilled quarry, for further economic loss they would suffer if the expert’s advice to the council had

been negligent).

Pearson Education Ltd v The Charter Partnership Ltd [2007] B.L.R. 324, CA.

20 See, e.g. Bellefield Computer Services v E Turner & Sons Ltd [2003] Lloyd’s Rep. PN. 53, CA (a
claim against architects based upon alleged faulty design of fire protection works for a dairy
extension: no liability where the architects were not engaged to supervise the relevant work and a
specialist sub contractor who did the work, failed to install the fire protection measures specified).
See also Sahib Foods Ltd v Paskin Kyriakides Sands [2003] PN.L.R. 30 (architects owed no duty
of care to a freehold owner, in relation to the absence of proper fireproofing in factory premises,
where there was no proof that the lack of fireproofing would not have been spotted by a reasonably
competent surveyor engaged at the time the frechold was acquired); alse the same case on appeal.
[2004] PN.L.R. 22, CA, para.10-68 (a duty was owed to the tenant in occupation of the premises).

21
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was broken by the earlier discovery, or there may be a reduction in the damages
awarded on account of contributory negligence. Finally, the claim may be defeated
pecause it is no longer fair, just and reasonable for it to be maintained.??! Applying
these principles, architects were liable to lessees, with whom they had no
contractual connection, where stock contained in a warehouse subject to the lease
was damaged by a flood. The architects had designed a rainwater drainage system
for the developer but negligently failed to provide it with appropriate capacity. Their

arg ; : _
ity of the system was specified, there was no reason to expect an inspection would

ument that the under-capacity was a patent defect, failed. At the time the capac-

reveal any error. There was no reason why the claimant should have carried out any
investigation of the adequacy of the system for draining rainwater. The claimant was
not fixed with knowledge of a flood which arose during an earlier tenancy.*?

While it is possible for a sub-contractor to owe a duty of care to the employer

under a building contract the circumstances in which such a duty will be imposed
are likely to be rare.?® In Henderson v Merrett Syndicates Ltd,”* Lord Goff of
Chievely pointed out that:

“if the sub-contracted work or materials do not in the result conform to the required
standard, it will Lot ordinarily be open to the building owner to sue the sub-contractor or
supplier dire” s under the Hedley Byrne principle, claiming damages on the basis that he
has been-iiesligent in relation to the performance of his functions. For there is generally
no assumpiion of responsibility by the sub-contractor or supplier direct to the building
owaes the parties having so constructed their relationship that it is inconsistent with any
sech assumption of responsibility.”?

In considering whether such a duty should be imposed it will no doubt be ap-

propriate to consider the circumstances generally, but in particular, the terms of the
contract between the employer and the main contractor. So, where that contract
contained a term requiring the employer to insure against certain specified perils
and that nominated sub-contractors should have the benefit of cover under the
policy, it was fair, just and reasonable to impose a duty of care on a sub-contractor
outside of the relevant provisions, in respect of physical damage which accrued as

a

result of his careless act.**
From a different perspective, both an independent contractor and the owner of a

»
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Pearson Education Ltd v The Charter Partnership Ltd [2007] BLL.R. 324, fn.219. See particularly
per Lord Phillips MR: if an architect who had the primary responsibility for producing a safe design,
produced a design that was defective, it was not obviously fair, just and reasonable that he should
be absolved from liability in tort in respect of its consequences, on the ground that another profes-
sional could reasonably be expected to discover his shortcoming. See further, Minogue, “Here comes
the tain again” 2007 Building, 12, 51; Murdoch, “After the flood has receded” 2007 E.G. 0721, 129;
generally, Harder, “Is liability for defective buildings negated by a surveyor’s intervening
negligence” 2007 Conv. Sep/Oct, 417.

Pearson Education Lid v The Charter Partnership Lrd [2007] B.L.R. 324 fn.219.

2 A duty was imposed in Junior Books Lid v Veitchi Co Ltd [1983] 1 A.C. 520, but that decision, while

not formally overruled, has subsequently been said to be confined (o its own special facts: see the
summary in Architype Properties Ltd v Dewhurst MacFarlane & Parters [2004] PN.L.R. 38 from
742.

Henderson v Merrett Syndicates Lid |1995] 2 A.C. 145.

5 Henderson v Merrett Syndicates Ltd 19951 2 A.C.145 at 195.

BT Ple v James Thomson & Sons (Engineering) Ltd [1999] 1 W.L.R. 9, HL, para.10-22, fn.81, above;
also RM Turton & Co Lid v Kerstake & Partners [2000] Lloyd’s Rep.P.N. 967, CA (NZ); and
Norwich CC v Harvey [1989] 1 W.L.R. 828, CA.

[645]

i

10-65

10-66

10-67




10-73

10-74

10-75

PersoNs PROFESSING SOME SPECIAL SKILL

tor will not b‘e liable if he has warned a client in suitably clear terms that the
may not be fit _for purpose and has been instructed to proceed regardless, 246 "
Where arc_hItects’ plans are so inaccurate on a matter such as Ventilaltion ;
make the‘ building almost uninhabitable, a building contractor may be ]iab[Els to
breac_:h of contract even where he has followed the plan and specification ex .
Abuilder’s responsibility is not limited to matters of workmanship. Where a a.ri't] '
ought to recognise obvious defects in the design of a building, the obligat'm i
carry out work which will perform its intended function overric’les that of fc:ﬁn -
ing the_ specification slavishly, particularly when he has agreed to “give effy o
supervision ... using his best skill and attention” 247 -
T_‘h_e extent of a builder’s duty to investigate and examine land before build;

on itis t_o be determined by what a careful and competent builder would have dmg
in the circumstances. Such duty is not restricted merely to observable defect ol
land owned by the builder or to which he has a legal right of entry, where if h "
careful and competent he would have observed defects on neighl;ouring lanfj: o
would not have built until either there had been a further investigation of the y
or a satisfactory report had been received from an expert, for instance, on the coS];?‘
tion of the subsoil.** Where damage was caused to houses by heave ;n the founnd A
tions, rlesulti_ng from the removal of trees, both the builders and consultin g engin ®
were liable in negligence as well as breach of contract.2® A builder can bf li:glrs
for the dust deposited during the building process, depending upon proof of ph .
cal dalluage.250 As in other areas where the defendant holds himself out as }ivw-
expertise, a builder is to be judged by the knowledge he ought, as a reaso'lag}g
competentoprofessiona], to possess at the relevant time.25! A structilral en ginee‘r .
negligent in ’_fai_]ing to advise prospective purchasers of a house that its exte;t;a?
walls were tilting to such a degree that industry guidance could consider t}f
property’s condition as dangerous and requiring demolition.?5 l v

Evi_dence of negligence Failure of the works which he has been employed &,
demgn_and superintend may be evidence of negligence on the part of the arch".tc:;t
or engineer concerned, throwing upon him the burden of establishing thar 113 has

not been negligent. This will not be the case when he is required. to-engage in

f“ﬁ Baylis Earms Lid v RB Dymott Builders Ltd [2010] EWHC 3886 (QB).
;:; Brunswick Construction v Nowlan (1975) 49 D.L.R. (3d) 93.
2 Bat?y v Metmpr_a!i.faf’l Pmper_'ry Realisations Ltd [1978] Q.B. 554, Ch.2, para.2-260, above (although
o again this case is of uncertain status after Murphy v Bremtwood DC[1991] 1 A.C ’398)
m Ealim_mb v Ward's Construction (Medway) (1981) 259 E.G. 763 T o
2 e 18 sued by someone with an i i fected: F ,
e ¥ an nterest in the land affected: Hunter v Canary Wharf Ltd [1997]
Sce Barclays Bank v Fairclough Buildin 3
: : ] g Lid [1995]1 1 A ER. 289, CA (contractors performin
W(;I’]\S j.rfvolymg a.sbesl()_s ought by 1988 at the latest to have appreciated the dangers tophea]th ang
safety dbSOClE:lth ll}erewlth. Accordingly specialist roofing cleaners who undertook the cleaning of
as?estos roohng w1t}_1 power hoses, which broke down the cement bonding of the roof and created
a‘aluny‘ were llﬂblt? in tort to th_osc with whom they contracted for the work, there being a duty of
gal_'?d'to avoid causing economic loss arising from their failure to prevent contamination of (he
ul mg_). A construction eompany proposing to sink concrete piles on a site it was developing, was
not neghgept m_fal].mg to chc_ck museum archives before the concrete was laid to see whether there
;’/ere aEy h1stqnc plans showmlg uudergruun_d pipes not identified on current plans: Northumbrian
dis;i:;d i.‘d.v .iirdRo.berT Mri:{lpme Lzd [2014] EWCA Civ 685 (in fact the concrete escaped into a
sused private drain, not shown on the claimant’s plans, from which it made its i 5
age system maintained by the claimant), S
252 . A
Scott v EAR Sheppard Consulting Civil and Structural Engineers Ltd [2016] EWHC 1949 (TCC).
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something of an experiment. Thus, where an architect was employed to design and
Supefmtend the erection of model lodging-houses, with instructions to include a
sewly-patented concrete roofing, less costly than lead or slate, negligence was not
established when the roof admitted water.>*

Equally, however, where substantial risks have to be incurred in a project involv-
ing novel design work close to or beyond the limit of existing knowledge or experi-
ence, a very high standard of care may be required. In a case where a 1,250ft-high
cylindrical steel television broadcasting mast suddenly broke and collapsed in
extremes of bad weather it was said that, while judgment with hindsight has to be
avoided, and allowance made for the absence of empirical knowledge and expert
advice, there was a clear duty to identify and consider all foreseeable problems so
that the ‘venture into the unknown’ could be adequately assessed and a decision as
to its practicability arrived at.?*

In the absence of expert evidence as to standard practice, the omission of an
architect to provide for downstairs toilets in the design of a range of mid-priced
houses was not negligent. It was not self-evidently incompetent or so glaring an
omission as spoke for itself.?

Measure of dumages The damages recoverable against an architect, quantity
surveyor, eugineer or building contractor fall to be determined on usual tortious
principles. The measure of damages will depend upon the nature of the defendant’s
breacit: The claimant should be restored, so far as he can by money, to the position
he wouid have occupied had a breach of duty not occurred.?*® The starting point for
ciarms will usually be the cost of rectification but in appropriate cases consequential
loss®” may be recovered and also damages for physical inconvenience.

3 Turner v Garland (1853) 2 Hudson’s B.C. 4th edn, 1. In directing the jury, Erle J said: “You should
bear in mind that if the building is of ordinary description in which he [the defendant] had abundance
of experience, and it proved a failure, this 1s evidence of want of skill or attention. But if out of
ordinary course, and you employ him about a novel thing, about which he has little experience, if it
has not had the test of experience, failure may be consistent with skill. The history of all great
improvements shows failure of those who embark in them.”

254 per Lord Edmund Davies in Independent Broadcasting Authority v EMI Electronics and BICC
Construction Ltd (1980) 14 B.LR. 1 at 31. See para.10-72, fn.245, above.

3 Worboys v Acme Investments (1969) 210 E.G. 335 (the houses were valued at about £8,000).

% In Partridge v Morris [1995] E.G.C.S. 158, where a negligent architect failed to warn against
employment of a builder of doubtful “track record” whose work proved unsatisfactory, the claim-
ant recovered losses arising because he had to engage two sets of builders, together with the cost of
making good the defective work.

51 See e.g. John Grimes Parmership v Gubbins [2013] EWCA Civ 37 (where an engineer, retained by
a property developer to produce a road and drainage design and obtain approval from the local
highway authority, negligently delayed the work, he was liable for loss sustained by the developer
when the property market fell during the period of delay, and the value of the development was
thereby reduced). South Australia Asset Management Corp v York Montague Lid [1997] A.C. 191
para.10-356 below, was distinguished on the basis that the developer’s losses were foreseeable. See
further Bullimore, “is it better to be wrong than late?” (2013) 2 PN. 128,
Watts v Morrow [1991] 1 W.L.R. 1421, CA, where the trial judge’s award of £4,000 to each claim-
ant, a husband and wife whose marriage had broken down subsequently, was reduced to £750 each,
assessed on the basis that the physical discomfort had extended for about eight months. But where
an architect’s contract is simply to design a house, and he fails to include agreed features of the
design, no damages can be recovered for frustration or distress since the object of the contract was
not the provision of pleasure or peace of mind: Knott v Bolton [1995] E.G.C.S. 59, CA.

2

[649]

10-76

10-77




13-242

13-243

13-244

13-245

13-246

LiagiLity ror BREACH OF Statutory Duty

breach of the Factories Act.’ These facts would now give rise to a breach of
reg.5(1) of the 1998 Regulations, as already been discussed 05

_Good construction The Regulations use this phrase which appeared repeateq
in the Factories Acts. The question of safety was always one of degree in each cg
which had to be decided on its own particular facts.$

“Construction” meant the original construction of whatever was in question g
opposed to its subsequent maintenance.®” “Sound construction” meant well mad,
for \A{hat the article was and did not mean good or sound construction for nge
practicable purpose.®® It did not include design.*® It is doubtful whether any distin:
tion can be drawn between the actual materials used in construction and the thip
itself. There did not appear to be any difference between “good”, “sound” ang
“substantial” construction, but “good mechanical construction” probably limited {he
construction, which had to be good, to such part of the product that could proper]
be described as mechanical. ’

ly
8e,

Sound material This phrase was not restricted to material that appeared to be
sound on reasonable inspection.?'® There was an absolute duty to use material which
was sound, even though it was unsound from a latent defect not discoverable op
reasonable examination. The time at which material must be sound was the time of

construction: its subsequent deterioration was not a breach of the duty to use sound
material.

Adeqyate strength  This meant strength which was adequate for the work that the
occupier of_a factory required it to do. Failure of the appliance was prima facie but
not conclusive evidence a breach of the requirement that somethin g be of adequate

strength: it was open to a factory occupier to prove that failure occurred due to some
other cause 3!

Cases decided under the Factories Act Examples under the Act may stii} ve of
assistance in determining whether a dangerous part of machinery is adequately
guarded. A machine was not securely fenced if the workman could et his hand
through the guard without any real difficulty.f'2 Where a girl was ytiorking ona
pastry rolling machine and deliberately put her hand beneath the cuird to push some
dough against the moving rollers, it was held that the machine 'was not securely
fenced.*® The words “securely fenced” meant fenced at f2e fime of the accident.
A machine fitted with a fence, which was raised at the ti me of the accident, was not

80
B0
80
80

E

Close v Steel Company of Wales Ltd [1962]1 A.C. 367.

See paras 13-222 to 13-228.

Payne v Weldless Steel Tube Co Ltd [1 956] 1 Q.B. 196,

Cole v Blackstone & Co [1943] K.B. 615.

8 Beadsley v United Steel Co [1951] 1 K.B. 408: cf. Mayne v Johnstone & Cumbers Ltd [1947] 2 All
E_I.R. 159. See also Gledhill v Liverpool Abatioir [1957] 1 W.L.R. 1028 at 1033: “Good construc-

~ tion™ does not import suitability for some particular purpose.

¥ Gibby v East Grinstead Gas Co [1944] | ALLE.R, 358, CA; Hawkins v Westinghouse Brake & Signal
Co Lrd (1959) 109 1.T. 89.

810 Whitehead v James Stotr Ltd [1949] 1 K.B. 358.

811 Reilly v Beardmore & Co [1947] S.C. 275.

12 Wood v London CC [1940] 4 All ER. 149, per Tucker J the decision was reversed on other grounds

[1941] 2 K.B. 232.

Smith v Chesterfield Co-operative Society [1953] 1 W.L.R. 370 (60 per cent contributory negligence).
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fenced.®'* A guard, which can be lifted or removed, was not a secure fence if it were
lifted or removed at the time of the accident.®’> On the other hand, a guard forced
off or removed in some exceptional way which was inconsistent with a reasonable
use of the machine was not a breach of the statute.

The duty to fence was not discharged by providing the necessary guards for
securely fencing the machinery and then putting the responsibility for using them
ypon the workmen.®'® When the guard was one which required adjustment, and the
workman was injured because of inaccurate adjustment, the occupier was liable,
although the workman was at fault in not making the necessary adjustment®!” but
if the duty of making the adjustment were expressly and properly delegated to an
experienced workman, who was injured because of his failure to make the neces-
sary adjustment, the defendant was not liable.®'®

Further, a “fence must not merely guard against accident but must be such as
takes into account human weaknesses which include as well as forgetfulness and
inadvertence, an inclination sometimes to run minor risks and to take short cuts.
Some degree of recklessness (as well as carelessness) has to be foreseen. The fence
need not be constructed so as to keep out a determined man, but I think it must be
such as will defer a man who, in pursuit of a short cut, is willing to take a minor
risk."®1¢ If a d-ngerous machine was securely fenced when working forwards, but
remained dangerous when being worked backwards, the duty was not discharged.&2

When machine cannot be fenced Even when it is commercially impracticable
¢« mechanically impossible to fence the machine securely, it is still a breach of duty
w0 leave it unfenced, and a workman who is injured in such circumstances can
recover damages, because “if a machine cannot be securely fenced while remain-
ing commercially practicable or mechanically useful the statute in effect prohibits
its use.”’%21

Defences In civil actions concerning breaches occurring prior to 1 October
2013,522 apart from the denial that there had been any breach of statutory duty at
all, or, if so, such breach did not cause the claimant’s accident,’? or that the machine
in question was one to which the particular section applied,®* virtually the only
remaining defence available is that the accident was caused entirely® or partly®26
by the workman’s own fault. This position will alter where the allegation is breach

8

=

Smith v Morris Motors Ltd [1950] 1 K.B. 194.

85 Charles v S. Smith & Sons (England) Ltd [1954] 1 W.L.R. 451.

36 Thomas v Thomas Bolton & Sons Lid (1928) 139 L.T. 397.

W Layv D. & L. Studios Lid [1944] 1 Al E.R. 322; Viner v Waldenberg Bros Lid [1946] K.B. 50; Leach
v Standard Telephones & Cables [1966] 1 W.L.R. 1392 (workman set guard much too high on
mechanical saw; his breach not wholly co-extensive with his employer’s breach, since the guard
would not have been fully effective even if set as low as possible. This failure to fence securely was
not a duty which the employers could vicariously discharge only through the workman himself).

8 Smith v Baveystock & Co [1945] 1 All E.R. 531.

#9 per Devlin 1 in Quintas v National Smelting Co Ltd [1960] 1 W.L.R. 217 at 222, reversed on other

grounds; [1961] 1| W.L.R. 401.

Pursell v Clement Talbot Lid (1914) 111 L.T. 827.

Davies v Thomas Owen & Co Lid [1919] 2 K.B. 39 approved in John Summers & Sons Lid v Frost

[1955] A.C. 740.

2 For defences generally see further paras 13-86 to 13-100, and Ch.4.

3 See, e.g. Fairfield Shipbuilding & Engineering Co Ltd v Hall [1964] 1 Lloyd’s Rep. 73.

4 e.g. the situation in TBA Industrial Products Ltd v Laine [1987] LC.R. 75, DC.

%5 For an example of a finding of 100 per cent contributory negligence made against a claimant in a
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of duty after the date of coming into effect of 5.69 of the Enterprise and Regula.
tory Reform Act 2013.%7 Since a claimant’s cause of action will be in negligence
the general defences relevant to that tort will be available. However, while ng
strictly defences, arguments about the scope of particular regulations are likely tg
persist, given that the existence of a statutory duty upon an employer may well beg;
upon the extent of any common law duty of care.

General safety provisions Regulations 14 to 18 of the Work Equipment Regula.
tions 1998 impose duties with regard to controls. These include the requirement thy
controls are provided to start and control the speed or operating conditions of work
eqqipment and that deliberate action on the control is necessary for any of thega
activities to occur.®? Controls to stop work equipment safely must be provided, ac.
cessible and given priority over other controls.®” Work equipment must be fitteq
with readily accessible emergency stop controls$3® and all controls must be clearly
visible and identifiable, there being consequential provisions regarding position-
ing and warnings whenever equipment is about to start.#3! Regulation 18 provides
for control systems to be safe: a control system is not safe unless its operation does
not create any increased risk to health and safety. Where appropriate, work equip-
ment must be provided with suitable means of isolation from energy sources with
appropriate measures to ensure that the resumption of the energy supply does not
expose any person to risk.$3

breach of a s.14 claim for damages, see Cope v Nickel Electro [1980] C.L.Y. 1268, and Humphries
v Silent Channel Products [1981] C.L.Y. 1209, namely, that they were the sole authors respectively
of their injuries. See also McCreesh v Courtaulds Ple [1997] P1.Q.R. P421, CA, where a 100 per
cent finding against the worker was varied to 75 per cent on appeal on a basis of evidence that the
gl;lployers had acquiesced in a dangerous practice. See further the discussion at paras 13-91 to 13-

826 Rushton v Turner Bros Asbestos Co [1960] 1 W.L.R. 96. See also McGuiness v Key Mar/et Ltd
(1972) 13 K.ILR. 249, CA (contributory negligence of two-thirds found). But in Arbuanle v AW
Mclntosh & Co, 1993 §.1.T. 857, Ct. Sess. OH it was held that the workman’s oL sizrutory duty
under reg.14(1)(a) of the Woodworking Machines Regulations 1974 only arose cne Lis employers
had provided him with a mechanical circular saw with a properly adjusted gusta: In Scett v Kefvin
Cor?crere (Ayrshire), 1993 S.L.T. 935 Ct. Sess. OH, no contributory neglig=>nce was established
against the works manager who failed to operate an isolator button befor¢ £ni=iiag an hydraulic press,
in view ol his employer’s gross breaches of duty in by-passing other safety features on the machine.

827 See para.13-67 and following.

828 Work Equipment Regulations 1998 reg.14(2).

822 Work Equipment Regulations 1998 reg.15.

0 Work Equipment Regulations 1998 reg.16.

81 Work Equipment Regulations 1998 reg.17. Reg 17(2) of the Provision and Use of Work Equip-
ment Regulations 1998 provides that “Except where necessary, the employer shall ensure that no
cpntrol for work equipment is in a position where any person operating the control is exposed to a
risk to his health and safety.” In Willock v Corus UK Ltd [2013] EWCA Civ 519, it was held that
the regulation could apply to a risk of injury arising from the positioning of controls of equipment
covered by the Regulations. It was not limited to avoiding contact with dangerous machinery but
could encompass ergenomic design. The rejection of a “joystick™ control by crane drivers, who
complained that the existing rotary control required them to adopt a position which was ergonomi-
cally unsafe, could not constitute necessity within the meaning of reg.17(2). The claim succeeded
due to the near strict liability imposed by reg.17(2) although the defendants’ approach to the problem
was described as ‘reasonable’. This may well be one of those cases where s.69 of the Enterprise and
Regulatory Reform Act 2013, would make a difference after 1 October 2013.

82 Work Equipment Regulations 1998 reg.19.
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gtability Regulation 20%% provides that an employer “shall ensure” that work
gquipment is stabilised. Whilst this wording may tend to imply strict liability, the
use of the words “where necessary” have been held to import considerations of
foreseeability, “since a step is realistically only ‘necessary’ when the mischief to
pe guarded against can be reasonably foreseen” .83 Thus, where it was not reason-
ghly foreseeable that an angry workmate would push over the scaffolding tower on
which the claimant was standing, the absence of stabilisers, on an otherwise stable
rower, did not give rise to a breach of reg.20.** In Robb v Salamis (M&I) Ltd ?%
the House of Lords indicated that the same test should be applied in relation to what
was “necessary” for purposes of reg.20 as was applied to whether work equip-
ment was “suitable” for purposes of reg.4. The obligation upon the employer under
poth regulations was to anticipate situations which might give rise to accidents. The
employer was not permitted to wait for an accident to happen.

Regulation 21 requires suitable and sufficient lighting to be provided at places
where work equipment is used. It is not clear what reg.21 adds to reg.8 of the
Workplace (Health, Safety and Welfare) Regulations 199287 but the duty is clearly
4 strict one.® Regulation 13 provides that both work equipment and articles or
substances produedd, used or stored at a high or very low temperature have protec-
fion so as to prevent injury to any persomns.

Mobile work-equipment Regulations 25 to 30 provide measures to minimise the
risk of iajury from mobile work equipment (not separately defined) in terms of suit-
abiliry.#* and the prevention of such equipment rolling over.* Provision is also
\~:d% to secure the safety of self-propelled work equipment,$* whether remote

sontrolled or not,#2 and drive shafts where seizure may involve a risk to safety.*™

Power presses Regulations 31 to 35 replace the Power Press Regulations 196584
and apply to power presses, namely presses or press brakes for the working of metal
by means of tools, or for die proving, which are powered and embody a flywheel

1 Work Equipment Regulations 1998 reg.20 provides: “Every employer shall ensure that work equip-
ment or any part of work equipment is stabilised by clamping or otherwise where necessary for
purposes of health or safety.”

per Bodey I in Horton v Taplin Contracts Lid [2003] PIL.Q.R.P180, CA, at P182.

Horton v Taplin Contracts Lid [2003] P.LQ.R. P180.

Robb v Salamis (M&F) Lid [2007] 2 ALE.R. 97, HL. The pursuer suffered injury after falling to the
floor when descending a suspended ladder from a bunk bed: the ladder was not properly engaged
within retaining bars and came away. The employer ought to have anticipated that moveable lad-
ders could be misplaced in position, with the risk that they could become detached in use, but the
pursuer was also 50 per cent to blame. See further as to the extent to which the concept of reason-
able foreseeability applies under the Work Equipment Regulations, Hide v The Steeplechase
Company (Cheltenham) Ltd [2013] EWCA Civ 545, para.13-218.

Discussed at para.13-152.

B See Davies v Massey Ferguson Perkins [1986] LC.R. 380 discussed at para.13-152.

% Work Equipment Regulations 1998 reg.25.

¥ Work Equipment Regulations 1998 reg.26: forklift trucks have a separaic provision in reg.27.

¥ Work Equipment Regulations 1998 reg.28.

M2 Work Equipment Regulations 1998 reg.29.

? Work Equipment Regulations 1998 reg.30.

4 ST 1965/1441 as amended which continued to apply up to 4 December 1998.
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will be in breach of common law duty by continuing to employ the employee s
All other avenues having been properly explored, the employee will have to e
dismissed.®® Personal protective equipment is defined as meaning all equipmen;
including clothing which is intended to be worn or held by a person at work apg
which protects him against one or more risks to health and safety. Ordinary work.
ing clothes and uniforms are excluded®™ but the definition has been held to be wide
enough to cover body armour®™ These regulations give way to more detailed proyi.
sion where such is provided elsewhere.#72

Regulation 4(3) deals with the suitability of protective equipment.¥” In consider.
ing the section, it is first necessary to identify the risk of injury, and then ask if the
equipment in fact provided to the claimant was, so far as practicable, effective (g
prevent or adequately control that risk. It was only if the equipment was effective,
or it was not practicable to make it effective, that there is a need to consider whether
the equipment was appropriate within reg.4(3)(a) or take account of ergonomic
requirements or the claimant’s state of health within reg.4(3)(b). So, a breach of
reg.4(3) arose where the claimant, a serving police officer attending an advanceqd
motorcycle course as part of his training, wore the standard boots issued by hig
employer, when required to ride off-road on an unmetalled track. He had a severe
injury to his leg when he lost control of his motorcycle and it fell upon his leg, It
was not a sufficient answer to the claim that the boots were appropriate for the train-
ing he was being required to undertake. The question was whether they had been
effective to ensure the prevention of the significant injury he had suffered. They had
clearly not been and if liability was to be avoided the defendant had then to plead
and prove that it had not been practicable for protective equipment to have been
supplied which would have prevented that injury. In fact, it had been possible to
prevent the claimant’s injury by providing stronger boots.5%

the glass, cutting her thumb). See Blair v The Chief Constable of Sussex Police [2013] PLQ.R 120,
When considering what constituted ‘suitable’ PPE it was held that “Iikelihood or foresight - 1ojury
does not come into the matter”. See also Kennedy v Cordia (Services) LLP [2016] 1 W1 R. 597
fn.865 (it was established that anti-slipping attachments were available at a modest cot; hat they
were used by other employers to address the risk of their employees slipping and failisg on footpaths
covered in snow and ice; that there was a body of research demonstrating that their vse reduced the
risk of slipping in wintry conditions; and there was expert evidence that sunh ottachments made a
difference).

Lane Group Plc v Farmiloe [2004] PLQ.R. P324, EAT: warehousemai. whuse feet were at risk from
falling items or being run over by fork lift trucks, was unable to wear protective footwear because
it aggravated his constitutional psoriasis. There was no legal basis for the employers carrying out
an individual risk assessment relieving the employers of the duty to provide such footwear. Nor did
the employers have to balance the risk of injury with the detriment of potential dismissal.

Lane Group Plc v Farmiloe [2004] PL.Q.R. P324, at P335, [43(b)].

Protective Equipment Regulations reg.3(2).

Henser-Leather v Securicor Cash Services Ltd [2002] EWCA Civ 816 where, in the event of not be-
ing able to reduce the risk of attacks to a level comparable to that to which the public at large were
exposed, the duty under reg.4 was engaged.

reg.3(3): see, e.g. the Control of Substances Hazardous to Health Regulations 2002, the Control of
Vibration at Work Regulations 2005 (SI 2005/1093) with effect from 6 July 2005 and the Control
of Noise at Work Regulations 2005 (SI 2005/1643) repealing and replacing the Noise at Work
Regulations 1989 with effect from 6 April 2006.

reg.4(3). See Threlfall v Hull CC [2011] PLQ.R. P3, CA.

Blair v Chief Constable of Sussex Police [2012] EWCA Civ 633. See also Threlfail v Hull CC [2011]
PLQ.R. P3 (liability under reg.4(3) where gloves supplied to the claimant by his employer were not
cut-resistant and he cut his hand picking up a black bag of rubbish from the garden of an unoc-
cupied local authority house: the gloves were unsuitable and liability followed even though the clain-

[1038]
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ExAMPLES OF STATUTORY DUTY

There is a requirement for risk assessment.®”> Regulation 5 requires compat- 13-263

ibility as between several pieces of per_so_nal p_rotegtive equipment pged
simultaneously. The employer must provide information, instruction _and training
regarding the risks the personal protective equipment 18 designed to avoid or 11m1_t,3”5
Lht:» purpose for which and the manner in which it is to be_ used and tllm steps r_eqmred
1o keep it in good repair.5”” As in other similar regu]atlops, such_mformanon and
instruction must be comprehensible to the worker.¥’® Having provided the personal
protective equipment, duties are imposed both on employer and emplloyee to ensure
that it is used in accordance with the regulations.’ The em_p]()yee is also under a
duty to report its loss or any obvious defect.®™ Although it can be a defence to
establish that if particular safety equipment had been provided it would not have
been worn, the burden rests on the employer to lead evidence from whigh _that can
be inferred. The burden was not discharged where a police officer was m]u?ed by
the sharp edge of glass from a broken window and she herself had not led evidence
that if heavy gloves had been provided she would have worn tlhem.*Sl_Where.an
employee has been injured as a result of being exposed to a F1§k against which
personal protective equipment should have been provided, and it is estabh_shed the
employee would have used it if provided, it will normally be reasonable to infer that
the failure to previde the equipment made a material contribution to causgtmn of
an injury. Sucian inference is reasonable because the equipmgnt which the
employer fuiled to provide would, by definition, have prevented the risk or rendered
injury kighiy unlikely, so far as practicable.®

Mamienance Once provided, personal protective equipment must be maintained
and replaced where necessary®® and accommodation must be providec! for it.284
Despite the absolute duty of the nature to maintain, the House of Lords in Fytche
v Wincanton Logistics Plc,’ held that a claim under reg.7(1) failed where the
claimant sustained frostbite in extreme weather owing to the ingress of water
through a tiny hole of the steel-capped boots provided to him 'by the defendant
employer. No one knew of the presence of the hole and nor could it reasonably hav-e
been discovered by the employer. The boots were in otherwise satisfactory COﬂF]l-
tion and, in particular, the steel toecap gave the protection against the riskg for which
the protective equipment, namely boots of that type, had been provided. Lord
Hoffmann said:

ant could not say exactly how in handling the bag his hand was cut). Suitability is to be judged at

the time the equipment was provided (at [39]).

reg.6.

1ngrel ation to analogous duties under Provision and Use of Work Equipment Regulations 1998 see

para.13-229 and fn.764 and n.765 thereunder.

7 reg.9(1).

578 reg.9(2).

¥ reg.10.

B rep 11,

¥ Taylor v Chief Constable of Hampshire Police [2013] EWCA Civ 496, fn.867. See generally, Ch.12,

ara.12-91.

E(ermedy v Cordia (Services) LLP para.13-261, per Lords Reed and Hodge SCJs at [119]. They add_ed

that such an inference would not be appropriate if the cause of the accident was unconnected with

the risk against which the employee should have been protected. _

reg.7: maintained in the sense discussed at paras 13-145 to 13-149, thus imposing an absolute duty.

¥4 reg 8.

B F)‘;tche v Wincanton Logistics Ple [2005] PLQ.R. P61, HL. See also McCool “Danger at work”™ 149
S.1. 345,
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chimneys at their oil distribution depot, the claimant was entitled to recoy,
damages,''? <
Morq recently, the origins of the Rylands rule in nuisance have bee
?mphasmed. 11 A claim for nuisance can only be maintained by someone having an
interest in the land affected,' and logically the same should apply to a Rylandn
claim. In Transco Plc v Stockport MBC'? it was said that the Rylands rule exiqts
“a_s aremedy for damage to land or interests in land”."4 It would seem likely gijeS
this approach, that earlier cases in which it was contemplated that the action’ mi h]:
extend to groups without an interest in the land affected should no 1ongergb
regarded as authoritative,!'s :

What damage may be recovered In the leading case itself, Blackburn J said that
the defendant was “prima facie answerable for all the damage which is the natra]
consequence” of the dangerous thing’s escape.!!® In light of the House of Lords’
decision in Cambridge Water Co v Eastern Counties Leather PlcV that is too wide
a statement to represent the modern law. Foreseeability of damage of the relevan
type is required."'® Even then, not all types of damage are recoverable.

Pel_’sonal injury There were long-standing doubts whether the rule encompassed
claims for personal injury,''” but in Cambridge Water Lord Goff quoted with ap-
proval a passage from a “seminal article”'? which described as “rash” the conclu-
sion that a remedy for personal injury was given.1! Thereafter, two members of the
Houge of Lords indicated that damages for personal injuries should not be recover
able in Rylands v Fletcher although a contrary view was expressed by a dissenting
Tnembcr.liz Taking into account further expressions of opinion in the House of Lords
in Transco,' it should be regarded as settled that the rule has no application to cases
of persopal injury.'>* Nevertheless, in an interlocutory appeal to the Court of Ap-
pelall against a refusal to strike out as an abuse of process a claim for personal injury
arising out of an alleged public nuisance in Group Claimants v Corby BC,'% ihe

11

=3

Hfilse)i v Esso Petrolewm Co Ltd [1961] 1 W.L.R. 683. See “Wild Beasts in Fulhar,103 §.J. 579
cf, Vaughn v Halifax-Dartmouth Bridge Commission (1961) 29 D.L.R. (2d) 522: Ca[.;age ca.uéed 10‘
a car by paint blown from painting process of bridge did not arise out of the.jise and occupation of
land and the painting was a natural user of land.

See para.14-04.

W2 Hunter v Canary Wharf Ltd [1997] A.C. 655.

3 Transco Pic v Stockport MBC [2004] 2 A.C. 1.

"4 Transco Plc v Stockport MBC [2004] 2 A.C. 1 per Lord Hoflmann at [39].

115 ln_ Mc:Ke}ma v British Aluminium Ltd [2002] Env. L.R. 30 a judge at first instance refused an ap-
plication (o strike out claims by persons without an interest in land on the basis that it was arguable
that the common law may be extended or changed in order to comply with the Human Rights Act
1998. Absent the Human rights argument he would have struck out the claims.

6 Rylands v Fletcher (1865-66) L.R. 1 Ex, 265 at 279.

" Cambridge Water Co v Eastern Counties Leather Plc [1994] 2 A.C. 264.

"8 Cambridge Water Co v Eastern Counties Leather Plc [1994] 2 A.C. 264 per Lord Goff at 306

11 For cases on both sides of the question, see earlier editions of this work. .

12t Newark, “The Boundaries of Nuisance” (1949) 65 L.Q.R. 480,

'27 Cambridge Water Co v Eastern Counties Leather Plc [1994] 2 A.C. 264 at 297, 298.

' Hunter v Canary Wharf Ltd [1997] A.C. 655 per Lord Goff at 692 and per Lord Lloyd at 696, but

per Lord Cooke, dissenting, at 718. )

Transce [2004] 2 A.C. 1.

o [2004] 2 A..C. 1 e.g. per Lord Bingham of Cornhill at [9] and per Lord Hoffmann at [35].

* Group Claimants v Corby BC [2009] Q.B. 335 P16 CA, claims by persons born with upper limb
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submission that observations in Hunter v Canary Wharf Lid"?¢ and Transco Plc v
srockport MBC' had the effect of overruling cases in which damages had been
awarded for personal injury in cases of public nuisance was emphatically rejected.
Dyson LI, whilst affirming that damages for personal injuries would not be avail-
able for private nuisance or Rylands v Fletcher, referred to the “long-established

rinciple that damages for personal injury can be recovered in public nuisance”!?
and added:

“In the circumstances, it is difficult to see why a person whose lifc, safety or health has
been endangered and adversely affected by an unlawful act or omission and who suffers
personal injuries as a result should not be able to recover damages. The purpose of the
law which makes it a crime and a tort to do an unlawful act which endangers the life,
safety or health of the public is surely to protect the public against the consequences of
acts or omissions which do endanger their lives, safety or health. One obvious
consequence of such an act or omission is personal injury. The purpose of this law is not
to protect the property interest of the public. Tt is true that the same conduct can amount
to a private nuisance and a public nuisance. But the two torts are distinct and the rights
protected by them are different.”1?

Loss!¥0 arisin@from damage to chattels has in the past been recovered under the
Rylands rule:"- Indeed claimants in nuisance may recover for consequential dam-
age to chaftels, provided always that land has also been affected in which they have
an intefest. 32 It seems likely, however, that purely economic loss will be regarded
as 160 Femote.'® In Weller v Foot and Mouth Disease Research Institute'>* an ac-
son was brought by auctioneers, claiming the loss of business which arose when
t=0 markets at which cattle were sold by auction were closed after an outbreak of
foot and mouth disease in the vicinity, On the assumption that the defendants had
imported on their premises an African virus which had escaped and caused the
outhreak of the disease it was held, inter alia, that the claimants were not entitled
to recover their loss of profits under the Rylands rule. One basis of the judgment
was expressed to be their lack of any proprietary interest in land on to which the

deformities who allege that their disabilitics arose as a result of exposure of their mothers to toxic
materials from a site controlled by the defendant during the embryonic stage of pregnancy. See also
Pawlowski, “More than a nuisance: personal injury under Rylands”, 153 S.J. 11 which suggests that
Rylands v Fletcher may still give a remedy to someone claiming to have suffered personal injury
as a result of a relevant escape.

126 Hynter v Canary Wharf Ltd [1997] A.C. 655.

127 Transco Ple v Stockport MBC [2004] 2 A.C. 1.

Group Claimants v Corby BC [2009] Q.B. 335

1% Corby Group Litigation Claimants v Corby BC [2009] Q.B. 335 at |30]. The contrary view advanced

by the defendant based on “The Boundaries of Nuisance”, Newark, (1949) 65 L.Q.R. 480, was

acknowledged by Dyson LI to be a “powerful argument”, [31] but a matter for the House of Lords.

The defendant, at the subsequent trial, accepted that it was bound by the decision of the CA but

reserved its position for any further appeal: [2009] EWHC 1944 (TCC).

For economic loss generally, see Ch.2, paras 2-227 (o 2-259.

See paras 14-01 to 14-04.

Hunter v Canary Wharf Lid [1997] A.C. 655 at 706 where Lord Hoffmann gave examples of recover-

able consequential loss such as damage due Lo the loss of chattels or livestock where land is flooded.

Cattle v Stockton Warerworlks (1875) LR, 10 Q.B. 453 (claimants failed to recover increased cost

of constructing a tunnel after an escape of water from defendants’ pipes).

1M Weller v Foot and Mouth Disease Research Institute [1960] 1 Q.B. 569.
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virus could have escaped,'® but the case is more satisfactorily regarded as ag
example of the type of loss which will be regarded as too remote.

Highyvay cases The requirement that the dangerous thing must have escaped from
_land in the defendants’ occupation or control has been held to have one exception
in the case of the user of a highway. The Rylands v Fletcher rule has been held to
cover cases where the dangerous thing is brought or carried along the highway, 126
Sp, when a person brought on or interfered with any dangerous thing upon tl!]e
hlghway, as a result of which adjoining property!?” suffered damage, he was liable
w1tl_10ut proof of negligence.!* Where a person sent on to the highway a traction
engine anFl sparks emitted from it caused a fire, he was held liable."® Likewise

_where an inflammable gas was created by the volatilisation of bitumen, surround.
ing the defendants’ defective underground electricity cable laid in the street, whence
it escaped into the claimant’s dwelling-house and caused damage by an e;iplosion
.and ﬁr‘e, the corporation was held liable.' The authority of many of these cases

including the highway exception itself, as routes to liability under the rule Ryland;
v Fl_et‘cher, though not public or private nuisance, must be considered to be in doubt
in view of the restricted scope of the rule as set out in Transco'! and the necessity

for there to be an interference with the victim’s enjoyment of property followin
Hunter.'# &

Shipping cases The principle has been held not to be applicable where there was
an escape from a ship.** However, it has been said that, given the extension of the
Rylands principle to accumulations upon the highway, there are strong arguments
to extend it to accumulations in or on a vessel in a navigable river.*

2. DEerencEs
Generally In giving judgment in Rylands v Fletcher,'s Blackburn J indicated that

th_ere were certain exceptions to the principle of strict liability and, because ihese
will afford a defence to an action based on the rule, each should be considerad They

13
136

o

British Celanese v A.H. Hunt (Capacitors) Ltd [1969] 1 W.L.R. 959,
Jones v Festiniog Railway Co (1868) L.R. 3 Q.B. 733; Powell and Fail (1820,5 .B.D. 597; Halsey
v_Es.s'o Petroleum Co [1961] 1 W.L.R. 683 (where the dangerous thing oscapes onto the publi;:
I\];%}_ml;a}& and damages a personal chattel such as a motorcar parked outsici2 by the roadside)
7 ich does not include other users of the highway. Such persons t still i :
Mitchell v Mason (1966) 10 W.LR. 26. ’ e

A tlgfir may nei_thcr lrespass off the highway nor do damage on the highway without liability to the
owner”: per Atkin LI in Manton v Brocklebank [1923] 2 ICB. 212 at 231. Nevertheless, there would
bz:r defences open to him by proving either that the accident was the result of an act of God or of a
stranger.
f;};ell v Fall (1880) 5 Q.B.D. 597; West v Bristol Tramways [1908] 2 K.B. 14.

idwood v Manchester Corp [1905] 2 K.B. 597; followed in Charing Cross EL icity
v Hydraulic Power Co [1914] 3 K.B. 772. i
See para.14-04. It is qutable that in Read v Lyons [1947] A.C. 156 Lord Simmons at 183 did not
rffgard the cases r_cla_lmg to escapes from pipes laid in the highway or equipment placed on the
highway as establishing a settled rule that such escapes come within the rule in Rylands v Fleteher.
192 See para.14-230. l '
* Miller Sream.?hip CQ v Qversea_x Tank Ship (UK) Ltd; The Wagon Mound (Ne.2) [1963] 1 Lloyd's
Rep. 402, whlch point did not fall to be considered by the PC [1967] 1 A.C. 617.
per Potter J in Crown River Cruisers Ltd v Kimbolton Fireworks Ltd [1996] 2 Lloyds Rep. 533..
Y2 Rylands v Fletcher (1863-66) L.R. 1 Ex. 265, 279-280. 4
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fall under the heads of: (a) act of God; (b) default of the claimant; (c) consent of
the claimant; (d) independent act of third party; and (e) statutory authority.

(A) Act of God!

Although the question was reserved in Rylands v Fletcher, whether act of God
might not have afforded a defence, this question was answered in the affirmative
in Nichols v Marsland.'¥7 Strictly the position remains that it has not been
established by any decisions of the House of Lords that act of God is a defence.!*®
However, for an escape of a danger to fall within the description of “act of God”
would be a very rare event.

Tt has been said that act of God arises as a defence in “circumstances which no
human foresight can provide against, and of which human prudence is not bound
to recognise the possibility ... which when they do occur ... are calamities that do
not involve the obligation of paying for the consequences that may result from
them.”¥ Accordingly, to qualify, the occurrence in question must be the result of
natural causes and not human agency.'s" If a ship on the high seas were to be
overwhelmed by some abnormal wave, this would be an act of God; but if it ran
aground during 4 thick fog as a result of careless navigation, this would be an act
of man.'5! 16 be an act of God an occurrence must be: (a) exclusively the
consequetice of natural causes; (b) of an extraordinary nature; and (c) such that it
could 110t be anticipated or provided against by the defendant. -

T gomse old cases there was debate whether an act of God was something which
sonla not be anticipated or guarded against (adopted by the House of Lords)'; or
aiternatively, something which could not reasonably be anticipated or guarded
against.!53 The difference is of little practical significance. Anyone must anticipate
as likely to occur such natural phenomena as have already occurred in the United
Kingdom and the margin of safety must be based not on the average but on the
extreme. Even when extremes have been ascertained, it is not beyond contempla-
tion that they may be exceeded. There is “no clear-cut choice in Jaw” between the

>

us See further Ch.6, para.6-14.

W Nichols v Marsland (1876) 2 Ex.D. 1. It is (o be observed that Lord Parker in Greenock Corp v
Caledonian Railway Co [1917] A.C. 556 at 581 expressed doubts (hat the finding of fact was correct.
See also Barrett, “Common Law Liability for Flood Damage Caused by Storms”, 142 New L.J. 1608.
Greenock Corp v Caledonian Railway Co [1917] A.C. 556; Attorney General v Cory Bros [1921] 1
A.C.521.

per Lord Westbury defining the Scottish equivalent (dammnum fatale) in Tennent v Earl of Glasgow
(1864) 2 M. (H.L.) 22, approved by the HL in Greenock Corp v Caledonian Railway Co [1917] A.C.
556.

Forward v Pittard (1785) 1 T.R. 27, per Lord Mansfield: “Now what is the act of God? I consider it
to mean something in opposition to the act of man.”

151 Tiver Alkali Co v Johnson (1874) LR. 9 Ex. 338.

192 Nugent v Smith (1875) 1 C.P.D. 19 at 34, per Brett J; Hamilton v Pandorf (1886) 17 Q.B.D. 670 at
675, per Lord Esher; R. v Commprs of Sewers for Essex (1885) 14 Q.B.D. 561 at 574, per Coleridge
CT and Cave J cf. Great Western Railway Co v Owners of S.5. Mostyn [1928] A.C. 57 at 105, where
Lord Blanesburgh refers to an act of God as something which had taken a ship out of control “by
an irresistible and unsearchable providence nullilying all human effort”.

Nugent v Smith (1876) 1 C.P.D. 423, per Cockburn CT (at 426) and James LT (at 444); Nichols v
Marsiand [1917] A.C. 556, Nitro-Phosphate and Odam’s Manure Co v London and St Katherine
Docks (1878) 9 Ch.D. 503, per Fry J; Baldwin’s Ltd v Halifax Corp (1916) 85 L.J.K.B. 1769, per
Atkin J.
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tion of premises, “takes the premises as they are, and, accordingly, consents to the
presence there of the installed water system with all its advantages ang
disadvantages” 173 ‘

The defence of consent to a claim based on Rylands v Fletcher was not avail-
abh_: to a negligent defendant in Colour Quest Ltd v Total Downstream UK Plcin
which concerned a large number of claims arising out of explosions on 1]
December 2005 at the Buncefield Qil Storage Depot at Hemel Hempsteagd
Hertfordshi.re. Petrol vapour accumulated after the failure of employees of one 0%
the companies responsible for the storage of oil at the depot to notice that an oil tank
gauge was stuck, as a result of which the amount of space within the tank for further
oil to be added was incorrectly displayed. That and other systemic negligence
F:lefeated the defendants’ contention that the claimants had consented to the brin
ing of oil product onto the site and its accumulation there. g~

Whe_ther or not the claimant has agreed, expressly!” or by implication, to take
upon himself the risk of injury from the dangerous thing is a question of %act but
the mere fact that he occupies premises near to a gasworks or a munitions fac{ory
does not mean that he has necessarily agreed to bear the risk of an explosion excepE
where he can prove negligence. It would be otherwise if he were the owne!r of the
land and had let it to a tenant for that purpose.

Common benefit If the dangerous thing has been brought upon premises for the
common benefit of the claimant and the defendant, there is an implied agreement
to run the risk of damage, unless negligence on the part of the defendant can be
proved. A typical example of this is to be found in cases where water is collected
from the spouts of a building, or a cistern is maintained for the common use of the
occupiers ot different floors in the same building.'” These cases are considered in
further detail, later.'”” There is no common benefit or common interest for this
purpose between a statutory supplier of gas, water or electricity and the individual
consumer, 17

In addition to these cases, there is a tendency to hold that damage caused b he

ordinary domestic installation of gas, water and electricity is never actionable 2xoept
on proof of negligence.!”

aconsenting party to the accumulation cannot rely simply upon the escape of the ac : -
rial; he must further establish that the escape was dueizg wgnl of reaso;l) able cei‘g Zzuilﬁ:l;ﬂ ;1}53:;
person who made the deposit.”
gez;ers v grmce of Wales Theatre [1943] K.B. 73 at 79, per Lord Goddard CJ.

olour Quest Lid v Total Downstream
vt e pam‘l%{.f[( Plc reported sub nom Shell UK Ltd v Total UK Lid at
AIthough an exemption clause is not subject to control so far as it excludes or restricts liability under
the rule in Rylands v Fletcher, where the facts also give rise to liability in negligence any such
exemption clause then will fall to be controlled under The Consumer Ri ghts Act 2015 5.69.
Carstairs v Taylor (1871) LR. 6 Ex. 217; Rickards v Lothian [1913] A.C. 263; Anderson v Op-

penheimer (1880) 5 Q.B.D. 602; Blake v Woolf [1898] 2 Q.B. 426; Kiddl i i =
ties Lid [1942] 1 K.B. 269. & R Gl Suriness

See paras 14-95 to 14-102 (water).

Northwestern Utilities Ltd v London Guarantee and Accident Co [1936] A.C. 108 at 120; A. Prosser
& Son Ltd v Le‘vy [1955] A[ W.L.R. 1224 (it was held that the claimant did not impliedly consent to
the presence of a water pipe which, unknown to him, was defective).

gg;lingwood v Home and Colonial Stores [1936] 3 AILE.R. 200; Tilley v Stevenson [1939] 4 AIIER.

17
174
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(D) Independent act of third party

The rule in Rylands v Fletcher does not apply where the damage has been caused
by the independent act of a third party, which could not reasonably have been
foreseen and guarded against. The basis for the exception'¥ is that the defendant
has fulfilled his duty of keeping the dangerous thing harmless and that the cause of
the damage was “the conscious act of another volition”.'*! In considering the escape
of water from a reservoir, this question was posed!®2:

“Suppose a stranger let it loose, would the defendant be liable? If so, then if a mischievous
boy bored a hole in a cistern in any London house, and the water did mischief to a
neighbour, the occupier of the house would be liable. That cannot be.”

In a later case: “if the mischievous, deliberate and conscious act of a siranger causes
the damage, the occupier can escape liability; he is absolved.”1#

Accordingly, when damage was caused to the occupier of the lower floor of a
building by an overflow of water from the lavatory basin in the upper floor, and it
was proved that the overflow was caused by the malicious act of a third person in
turning the tap £lly on and plugging the wastepipe, the occupier of the upper floor
was held not liavle.'® The defendant could not be said “to have caused or allowed
the water to escape if the malicious act of a third person was the real cause of its
escaping without any fault on the part of the defendant”.'® Further, where a coach
with @n zmpty petrol tank was in a car park and some boys threw a lighted match
inte the petrol tank, which caused petrol fumes within to explode and injure the 10-
sear-old claimant, standing nearby, the owners of the coach were held not liable.
‘The explosion was caused by the act of strangers, which could not reasonably have
been anticipated and guarded against by the owners.!® The exception does not ap-
ply in the case of damage caused by an animal in circumstances where liability at-
taches to the keeper under the Animals Act 1971.

Meaning of “third party’” There has been no definition of “third party” (or the
alternative expression “stranger”) for these purposes, although the reported
examples do provide a guide. Under the usual principles the defendant is liable for
the acts of his employees or agents acting within the scope of their employment or
authority.!®” Thereafter the starting point is control. Was the interfering third party
one over whose activity the defendant had control 7' The landowner can be liable
for the actions of an independent contractor where he has control over him, in the
sense of having invited the contractor upon the land and given a permission to work
there which could at any time be withdrawn.'®* The liability goes beyond independ-

1% This exception was first recognised in Box v Jubb (1879) 4 Ex.D. 76 at 79, per Kelly CB.

181 Lord Dunedin in Dominion Natural Gas Co v Collins [1909] A.C. 640 at 647. See also Northwestern
Utilities v London Guarantee and Accident Co [1936] A.C. 108 at 120,

18 per Bramwell B in Nichols v Marsland (1875) L.R. 10 Ex. 255 at 259, affirmed (1876) 2 Ex.D. 1.

1% per Singleton LT in Perry v Kendricks Transport Lid [1956] | WL.R. 85 at 87.

18 Rickards v Lothian [1913] A.C. 263; A. Prosser & Son Ltd v Levy [1953] 1 W.L.R. 1224.

1% per Lord Moulton in Rickards v Lothian [1913] A.C. 263 at 278.

18 Perry v Kendricks Transport Ltd [1956] 1 WL.R. 85.

87 Baker v Snell [1908] 2 K.B. 825 (inciting a dog to attack a maid); Stevens v Woodward (1881) 6

Q.B.D. 318 at 321 (no liability for employee going where he was forbidden to go).

Perry v Kendricks Transport Lid [1956] 1 W.LR. 85.

Ryiands v Fletcher (1865-66) L.R. 1 Ex. 265; Balfour v Barty-King [1957] 1 Q.B. 496 at 505.
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ent contractors to embrace anyone to whom he gives authority to interfere with the
f:langerous thing.' The defendant’s licensee may or may not be a stranger depend-
ing upon whether his activities can be controlled.'! There will be few cases ip
which a trespasser is not a stranger within the present meaning, A stranger is one
over whom the defendant had no control and whose act was unforeseeable ang
without permission.192

Test of negligence Even where the damage has been caused by the act of a third
party, the owner of the dangerous thing is liable if there has been negligence on hig
part. Negligence, in this context, means failing to guard against that which thé
owner ought reasonably to have foreseen. For example, in Box v Jubb'%3 the defend-
ants were not liable, when the act of a stranger was one which they “... could not
possibly have been expected to anticipate” and which they had no means of
prevegting. In a later case,'® Lord Wright said: “Though the act of a third party may
be relied on by way of defence in cases of this type, the defendant may still be held
liable in negligence if he failed in foreseeing and guarding against the consequenceg
to his works of that third party’s act.” Accordingly, where a gas main was broken
in consequence of the removal of support by a local authority constructing a sewer’
it was held that, although the cause of the fracture was the act of a third party (that‘
is, t_he local authority), the gas company was liable for the consequent explosion in
failing to guard against possible damage to its mains from the local authority’s
excavation.'?

The exception only applies when the act of the third party is a fresh, independ-
ent act.’t In Rickards v Lothian," the act of a third party was described as “mali-
cious,” later interpreted as meaning a deliberate or conscious act.!'s In Philco v .
Spurling Ltd ' carriers erroneously delivered highly inflammable film scrap to the

19
12

S

Hardaker v Idle DC [1896] 1 Q.B. 335; Black v Christchurch Finance Co |1894] A.C. 48.

Smith v Great Western Railway Co (1926) 42 T.L.R. 391 (railway company nol liable for leak,oc

of oil from a truck into claimant’s watercourse where the truck was owned by “third paay” oil

company); Holderness v Goslin [1975] 2 N.Z.L.R. 46 (delendant liable for firc damage ro x‘la'n;lant's
fences where the fire was started by the son of his farm manager, who burned gorse duiiny tne closed

fire season). i

Perry v Kendricks Transport Ltd [1956] 1 W.L.R. 85, per Parker LI at 92 #ad applied in H&N

(E:rzcmuel v GLC [1971] 2 All E.R. 835, CA; see also Hale v Jennings Bres |15256] 1 All B.R. 579,

Box v Jubb (1879) 4 Bx.D. 76. The same test was applied in Smith v Gireatr Western Railway Co

(1926) 42 TL.R. 391. In Rickards v Lothian [1913] A.C. 263 at 274 it was held that the omission to

ask the jury the question whether the defendant ought reasonably to have anticipated the act of the

third party, was fatal to any attempt to render him liable, when the damage was in fact caused by
the third party’s act.

Northwestern Utilities v London Guarantee and Accident Co [1936] A.C. 108 at 125. See also lo

) the same effect, per Atkinson J in Shiffiman v Order of St John [1936] 1 ALl E.R. 557.

W3 Northwestern Utilities Lid v London Guarantee and Accident Co [1936] A.C. 108. The failure to
make proper inspections of a spillway so as to keep it clear of logs and boulders, even although such
obsn."uctlons were caused partly by the act of another in diverting a small stream, amounted to
negligence, since it ought to have been foreseen: Lewis v District of North Vancouver (1963) 40
D.L.R. (2d) 182.

1% per Lord Dunedin in Deminion Natural Gas Co v Collins [1909] A.C. 640 at 646, quoted above at
para.14-47.

97 Rickards v Lothian [1913] A.C. 263.

194 1;81;} LDrdl 9Wright in Northwestern Utilities Ltd v London Guarantee and Accident Co [1936] A.C.
at 119.

Philco v J. Spurling Ltd [1949] 2 All ER. 882. See also Prosser & Son Ltd v Levy [1955] 1 W.LR.
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wrong address. No proper warning of its dangerous character was given and when
it was on the claimant’s premises one of the claimant’s typists set it on fire with her
cigarette. An explosion occurred, causing serious damage. The defendants were held
liable, because the evidence did not establish that the fire was caused by the deliber-
ate act of the typist. Had it been so caused, the majority of the court would have
held that the defendants were not liable.

Burden of proof The burden of proving the defence of a third party’s independ-
ent act is on the defendant. On proof by the claimant that a dangerous thing, for
which the defendant is responsible, caused the damage in question, the defendant
is liable, unless it is shown: (a) that the damage was caused by the independent act
of a third party; and (b) that the act could not reasonably have been anticipated and
guarded against. These two elements, combined, form the defence. It is insuf-
ficient merely for the defendant to prove (a) and then to attempt to throw the burden
of proving (b) on the claimant. So, in Rylands v Fletcher, Blackbum I said: “He [the
defendant] can excuse himself by showing that the escape was owing to the
plaintiff’s default; or perhaps that the escape was the consequence of vis major, ot
the act of God.”2® In a later case it was put as follows:

“A person wha brings a dangerous thing onto his land and allows it to escape, thereby
causing datnage to another, is liable to that other unless he can show that the escape was
due 15-the conscious act of a third party, and without negligence on his own part. Obvi-
ousiy, the burden of showing that there was no negligence is not the defendants, and it is
et £or the plaintiff to prove negligence affirmatively.”!

(E) Statutory Authority

If a danger has been created or maintained under statutory authority, there is no
liability under the rule in Rylands v Fletcher. Usually in such a case liability will
only be established if negligence is proved. It “is now thoroughly well established
that no action will lie for doing that which the legislature has authorised, if it be
done without negligence, although it does occasion damage to anyone; but an ac-
tion does lie for doing that which the legislature has authorised, if it be done
negligently.”22 Accordingly, in actions against gas, water and electricity undertak-
ings, which operate under statutory powers, the rule in Rylands v Fletcher is not
applicable.20® Of course, the statutory authorisation may preserve the liability of the
statutory undertaker for nuisance®™ and, in such a case, it is unnecessary to prove

1224,

%0 Rylands v Fletcher (1868) L.R. 1 Ex. 265 at 279, 280. See further per Lord Wright in Norihwestern
Utilities Ltd v London Guarantee and Accident Co [1936] A.C. 108, at 120,

01 per Goddard LY in Hanson v Wearmouth Coal Co [1939] 3 Al E.R. 47, 53.

M Geddis v Proprietors of Bann Reservoir (1878) 3 App.Cas. 430 at 455, per Lord Blackburn. See also
Dunne v North Western Gas Board [1964] 2 Q.B. 806.

W (yeen v Chelsea Waterworks Co (1894) 70 L.T. 547; Northwestern Utilities Ltd v London Guarantee
and Accident Co [1936] A.C. 108. See further para.14-132 (gas), para.14-57 (water) and para.14-
160 (electricity).

4 In Department of Transport v North West Water Authority [1984] A.C. 336, it was held that the Public
Utilities Street Works Act 1950 s.18(2), did not alter the existing law that a body was not liable for
a nuisance, which was attributable to its performance of a statutory duty, albeit the statute expressly
preserved liability in nuisance (applying Streffon's Derby Brewery Co v Mayor of Derby [1894] 1
Ch. 431 and Smeaton v Iiford Corp [1954] Ch. 450).
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negligence.?s To be a defence, the statute must authorise the creation
maintenance of the dangerous thing expressly or by necessary implication20s: jt(‘)r
not enough merely to permit it to be used.2” The exact position depends 0;1 thls
construction of the statute in question. :
In_ considering whether the statutory authority has been exercised withoy
n.eghlgence, the degree of care to be taken must be proportionate to the degree ;
risk 1_rw0]ved.208 When dealing with any dangerous things, a very high degree gf
care is requi.red. The statutory undertakers must use all reasonable care in the erec
tion and maintenance of their works. They are not bound “to ransack science in th-
hope of discovering some scientific specific against possible accident,” byt are
bOI]I".ld “to use well-known scientific meang” 20 This may involve their c:,onsultine
outs;de experts in addition to the technical and scientific members of their owg
staﬁg.zl" Whilst they must use reasonable care to maintain their works in a state ]%
e‘fﬁmency, they are not liable solely because they have not “adopted the last mveg
tions of ever-changing, ever-advancing scientific discovery.”2!! At the same time -

“... the authority to erect and work the plant and the obligation in both respects to use
reasonable care and precautions are correlative, and erection cannot be so severed from
usc.and maintenance as to entitle the undertakers to go on permanently using a plant with
all its ori_ginal imperfections unremedied, merely on the ground that original faults in
construction must be deemed to be irremediable in subsequent use, Reasonableness a

plies not merely to construction but to improvement.”2!2 1

Ine\.'itably what amounts to negligence will depend on the circumstances of the
particular case.?'3

Burden of proof The burden of proof is on the statutory undertaker to prove that
it has statutory authority to create, maintain or use the dangerous thing, and that «
1§ exercising 1ts powers without negligence.?!4 !

Statutes imposing strict liability Some statutes impose strict liabilitv tor the
escape of aldangerous thing, for example, the Reservoirs Act 1975.215 Likewise strict
hablh_ty 1s imposed in relation to the escape of ionising radiations®'®i| pollution
by ships?'? and the dumping of very long-life toxic waste materials:2's

5 Midwood v Manchester Corp [1905] 2 K.B. 597, Charine C Eleciric: ) 1
il e iy 8 Cross Elecivicity Supply Co v Hydraulic

206 West v Bristol Tramways [1908] 2 K.B. 14.
27 Jones v Festiniog Railway Co (1868) L.R. 3 Q.B. 733,
20, %}{‘t};}weslem Utilities Ltd v London Guarantee and Accident Co [1936] A.C. 108 at 126, per Lord
right. '
2% Snook v Grand Junction Waterworks (1886) 2 TL.R. 308.
M0 Manchester Corp v Farnworth [1930] A.C. 171.
Y National Telephone Co v Baker [1893] 2 Ch. 186 at 205.
;‘3 Manchester Cq:;u v Farnworth [1930] A.C. 171 per Lord Sumner, at 202.
[sz;ztz}t}rAtheCr: gélzdvgmdv Manchester Corp [1905] 2 K.B. 597 at 608; Quebec Railtway Co v Vandry
{C. s Eastern and South African Telephone Co v Cape Town Ti vays
243 Maf_ichester Corp v Farnworih [1930] A.C. 171. e S Sy (02 A
25 ggluch, by $.28 has repealed and re-enacted the Reservoirs (Safety Provisions) Act 1930. See para.14-
15 Nu.c]ear Installations Acts 1965-1969. See “Liabili i
; I ; paras 14-209 to 14-220 and L] -
tion Injuries” [1959] C.L.P. 33. siovd Lisbiliy for
7 The Merchant Shipping Act 1995, Sce para.14-208.
, e
8 Deposit of Poisenous Waste Act 1972, which was repealed by the Control of Pollution Act 1974
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Liability for accumulating water Someone who, as a non-natural user, ac-
cumulates water on land does so at their peril.2? It matters not whether the water
is accumulated in a reservoir,?20 a tank,?! a mound of earth,??? a cellar?® or even a
drain which has become blocked through neglect.224

On the other hand, if a person who is a natural user of land accumulates water
on it, for example in a pond or a stream, there is no liability under Rylands v
Fletcher for damage caused by its overflow.225 The same applies where a landowner
does something on his own land, such as digging a trench to lay a pipe,?® which
causes water naturally on the land to flow more quickly onto his neighbour’s land,
provided that he does not collect it in any way. But if he causes more water to be
discharged from his land onto his neighbour’s land than would normally be the case,
or collects the drainage of his land into one place and discharges it onto his
neighbour’s land, he will be liable.??” As already noted,??® a landowner is entitled
to abstract subterranean water flowing in undefined channels beneath his land,
regardless of the consequences to his neighbours.22

Water on ie highway A highway authority is not entitled to discharge water
from the'hiziiway onto the lands of adjoining occupiers, or to construct roads which
are so inadequately drained that water is caused to flow onto the adjoining land.
Whet = a local authority built a road on the side of a hill, so that it acted as a catch-
waer for rain-water from the upper slopes and also caught loose shale brought
down by the rain, with the result that, in a heavy rain, vast quantities of water and
shale were caught and overflowed onto property in the valley below, the authority
was liable for failing to provide against what occurred.?® A highway authority was

Sch.4, and re-enacted in s.88.

U3 Rylands v Fletcher (1868) L.R. 3 H.L. 330.

20 Rylands v Fletcher (1868) L.R. 3 H.L. 330.

Bl Western Engraving Co v Film Laboratories Ltd [1936] 1 All E.R. 106: closed apparatus, a boiler, a
sink and other containers used in the cinematographic business.

2t Hurdman v North Eastern Railway Co (1878) 3 C.P.D. 168. To the same effect is Maberiey v
Peabody & Co [1946] 2 All E.R. 192, and see Broder v Saillard (1876) 2 Ch.D. 692 (the defendant
was liable where water from his broken soil pipe discharged into an artificial mound of earth made
by him against the claimant’s wall).

B Snow v Whitehead (1884) 27 Ch.D. 588.

24 Sedleigh-Denfield v O’ Callaghan [1940] A.C. 880.

3 The decision that there had been a natural user of land in Reuse v Gravelworks Ltd [1940] 1 K.B.
489 where water had accumulated in a quarry was criticised in Leakey v National Trust [1980] Q.B.
483, the CA preferring Davey v Harrow Corp [1958] 1 Q.B. 60 where the encroachment of roots
and branches onto a neighbour’s land causing damage gave the neighbour an action in nuisance.

26 Barlett v Tottenham [1932] 1 Ch. 114: an underground spring was tapped with the result that water
was discharged on to the claimant’s land.

21 Hurdman v North Egstern Railway Co (1878) 3 C.P.D. 168, Whalley v L. & Y. Railway Co (1884)
13Q.B.D. 131,

% See above, Ch.2 para.2-126.

. Chetwynd v Tunmmore [2016] EWHC 156 (QB) (no liability in negligence or nuisance where it was
alleged that accumulating water in four lakes cansed a significant decrease in the levels of lakes on
adjoining land which were used as a commercial fishery; a claim under the Water Resources Act 1991
$.48A also failed, “but for” causation not being made out).

0 Baldwins Ltd v Halifax Corp (1916) 85 L.J.K.B. 1769. See also Thomas v Gower RDC [1922] 2 K.B.
76 (highway authority held liable when it diverted two streams to one culvert and thereby flooded
the claimant’s land—s.67 of the Highway Act 1835 no defence.) But ¢f. Ely Brewery Co v

5
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v National Trust.®' In extending the duty explained in Goldman v Hargraye 22
Megaw LJ recognised the potential for injustice to a neighbour who might be !af.
fected by an overflow due to flooding: “If the risk is one which can readily he
overcome or lessened, for example by reasonable steps on the part of the landowner
to keep the stream free from blockage by flotsam or silt carried down, he will g
in breach of duty if he does nothing or does too little.”25? The scope of the
landowner’s duty was considered in Lambert v Barrat* where a local authority
sold land to a developer and retained adjacent land on which water accumulated
du_e to the developer blocking a culvert. As a result, properties on other 1anci
adjacent to that of the authority were flooded. Reference was made to the measured
duty of care placed upon an occupier of land who became aware of a danger which
threatened his neighbour’s property. The duty required that the occupier do what
reasonably ought to be expected of him bearing in mind his resources, the remedia]
measures required and the fact that the danger had not arisen through any fault of
his own. Bearing in mind the problem had been caused by the actions of the
developer from whom the owner of the properties affected had the right to recover
the whole of the cost of remedial work, it was not fair, just or reasonable to require
the local authority itself to carry out or pay for the necessary work. Its duty wag
hmited to co-operating in the construction of suitable drainage, which would
include giving access to its land for that purpose. Financial pressure in on a public
authority will not, however, inevitably amount to a defence to such a claim.25

Discharging accumulated water onto land of another Proprietors of higher
lz_mcl have a natural right to have the water, which naturally falls on their land
discharge onto the contiguous lower land of other proprietors?¢; but if water ha;
a'ccumu]ated naturally on a person’s land he must not interfere with it, so as to
_chscharge it onto his neighbour’s land. If the water goes onto his neighbour’s land
in the ordinary course of nature, without assistance from him, he is not liable for
_the resultant damage®”; but, if he digs a drain or does any other act, which causes
it to go into his neighbour’s land, he is liable. Where a quantity of rainwate: ac-
f:umulated against a railway embankment and, to prevent the embankment from giv-
ing way, the railway company made cuttings which caused the water to 40 on to
the neighbouring land, the company was liable.25%

_K.B. 115 at 121, per Goddard LJ who said: “T think that the common 1ow of England has never
imposed liabilities upon landowners for anything which happens to their land in the natural course
of affairs if the land is used naturally.”

Leakey v National Trust [1980] Q.B. 485, CA. See also Holbeck Hall Hotel Lid v Scarborough BC
[2000] Q.B. 836, Delaware Mansions Lid v Westminster City Council [2002] 1 A.C. 321 and Green
v Lord Somerleyton [2004] 1 P. & C.R. 33.

Goldman v Hargrave [1967] 1 A.C. 645, PC.

at p.526_ per Megaw LI The scope of the duty is to do that which it would have been reasonable for
the particular defendant to do, taking into account his means, where serious expenditure would be
required to avert the danger, although this would have to be looked at in a broad way.

Lambert v Barratt [2010] B.L.R. 527 CA. See further Ch.2 para.2-72.

Vernon Kr_:ighr Associates v Cornwall Council [2014] Bny. L.R. 125 (a case where pressure on
finances did not avail the authority, and Jackson LJ, at [49], summarised the principles applicable
toa land owner’s liability for non-feasance in respect of a natural nuisance, doubting the avail-
ability of insurance as a relevant consideration in determining the scope of the duty)

Gibbons v Lenfestey (1915) 84 LIP.C, 158. .

Rouse v Gravelworks Ltd [1940] 1 K.B. 489.

8 Whalley v L. & Y. Railway Co (1884) 13 Q.B.D. 131.
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Barriers against floods A landowner can erect a barrier to prevent flood water
from coming onto his own land, although the natural consequence of his doing so
is to cause more water to flow onto his neighbour’s land.> It has been said that the
application of such a rule would not give rise to a breach of art.§ of the European
Convention on Human Rights as it met the balance between the demands of the

eneral interest of the community and the need for the protection of the fundamental
rights of the individual 2% In one catastrophic case, the defendant tipped spoil onto
its 1and, raising its level by some 10 feet and, thereafter, following exceptionally
heavy rainfall, the River Taff burst its banks and water, which would otherwise have
flowed onto the defendant’s land, flooded the homes of 32 claimants to a depth of
one metre. The defendant was not liable for the damage. A landowner was permit-
ted to erect defences, the effect of which would be to discharge elsewhere water
which would otherwise have flowed onto his land, subject to two limitations: (i)
interference with an established watercourse was prohibited; and (ii) the landowner
would not be permitted to take measures so as to cause water which had already
or would in any event come onto his land to flow from it onto that of his neighbour.
On the facts of the case, those two limitations had been met.?¢!

Where, in order to carry out residential development, the occupier of lower land
filled in disused clay pits on his land in which the higher occupier’s water ac-
cumulated, th= jatter had no cause of action against the former.?” The words of
Windeyer J in'an Ausiralian case were adopted:

“Althongh he has no action against a higher proprietor because of a natural unconcentrated
fiow of water from his land, he is not bound to receive it. He may put up barriers and pen
1t back, notwithstanding that doing so damages the upper proprietor’s land, at all events
if he uses reasonable care and skill and does no more than is reasonably necessary to
protect his enjoyment of his own land. But he must not act for the purpose of injuring his
neighbour. It is not possible to define what is reasonable or unreasonable in the abstract.
Each case depends upon its own circumstances.”2%?

Thus, if the steps taken by lower occupiers to prevent water entering their land
involve unreasonable user by those occupiers, such that the land of a higher oc-
cupier is damaged, the lower occupiers will be liable in nuisance. Accordingly,
where a the lower occupier also filled in an osier-bed into which water had ac-
cumulated and this had the effect of squeezing out temporarily, over a five-year
period, the water that was already present in the bed, thereby causing reasonably
foreseeable additional flooding, he was liable in nuisance or trespass for the dam-

29 Nield v L. & N.W. Railway Co (1874) L.R. 10 Ex. 4: canal owners placed planks in the canal to keep
off flood water from a neighbouring river with the result that the claimant’s land was damaged. The
owners were acquitted of blame because they “had the right to protect themselves against it and the
plaintiffs cannot complain although what the defendants did in so protecting themselves augmented
the damage to them™: at p.8, per Bramwell B. See also Maxey Drainage Board v Great Northern
Railway Co (1912) 106 L.T. 429.

60 Arscott v The Coal Authority [2005) Env. LR. 6, CA.

%1 Arscott v The Coal Authority [2005] Env, L.R. 6, CA. See generally, Lamont, “As the flood water
recedes who pays for the damage?” 152 8.J. 12.

%2 Home Brewery Plc v William Davis & Co (Loughborough) Ltd [1987] 1 All ER. 637.

B Gartner v Kidman (1962) 108 C.L.R. 12 at 49, applied in Home Brewery Plc v William Davis & Co
(Loughborough) Lid [1987] 1 All ERR. 637.
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