CLAUSE 3—THE ENGINEER

Commentary

3-004 The first line of the 2017 sub-clause is identical to the 1999 version but the
remainder of the sub-clause has been newly drafted to clarify that an Engineer
can be a legal entity under the 2017 edns.

The Engineer is not a party to the Contract. Indeed, the Engineer is not defined
as a Party at Sub-C1.1.1.60 of the Red and Yellow Books. Nevertheless, he is
appointed by the Employer and effectively acts as his agent.

The significant change in the 2017 edns is that it is made explicit that the

Engineer can be a legal entity. If the Engineer is to be a legal entity, further
requirements are imposed:

(a) A natural person employed by the Engineer must be appointed and
authorised to act on behalf of the Engineer under the Contract.

(b) The Engineer must give a Notice to the Parties of the natural person
appointed and the natural person’s authority will not take effect until both
Parties have received the Notice.

(c) A Notice must also be given for any replacement or for the revocation of
the authority of the natural person.

The 1999 edns were silent as to the qualifications and experience that an
Engineer must possess. The 2017 edns specify that an Engineer must have the
qualifications, experience and competence to perform the role of Engineer under
the Contract and must also be fluent in the ruling language of the Contract,

3.2 ENGINEER’s DUTIES AND AUTHORITY

3-005 “Except as otherwise stated in these Conditions, whenever carrying outdiilies
or exercising authority, specified in or implied by the Contract, the Euagineer
shall act as a skilled professional and shall be deemed to. it for the
Employer.

The Engineer shall have no authority to amend the Contraet or, except as
otherwise stated in these Conditions, to relieve either Party of any dury,
obligation or responsibility under or in connection with the Contract.

The Engineer may exercise the authority attributable to the Engineer as
specified in or necessarily to be implied from the Contract. If the Engineer is
required to obtain the consent of the Employer before exercising a specified
authority, the requirements shall be as stated in the Particular Conditions.
There shall be no requirement Jor the Engineer fo obtain the Employer’s
consent before the Engineer exercises his/her authority under Sub-Clause 3.7
[Agreement or Determination]. The Employer shall not impose further con-
straints on the Engineer’s authority.

However, whenever the Engineer exercises a specified authority for which
the Employer’s consent is required, then (for the purposes of the Contract)
such consent shall be deemed to have been given.
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ENGINEER’S DUTIES AND AUTHORITY

Any acceptance, agreement, approval, check, certificate, comment, c«'_fms?nr,
disapproval, examination, inspeciion, instruction, Notice, No-objection,
record(s) of meeting, permission, proposal, record, reply, report, request,
Review, test, valuation, or similar act (including the absence ?f any such act)
by the Engineer, the Engineer’s Representative or any assz-srfzftr shall not
relieve the Contractor from any duty, obligation or responsibility the Con-
tractor has under or in connection with the Contract,”

OVERVIEW OF KEY FEATURES

® Except as otherwise stated, the Engineer must act as a skilled professional
when carrying out duties or exercising authority specified in or implied by
the Contract. The Engineer will be deemed to act for the Employer when
doing so: .

® The Engineer has no authority to amend the Contract or, unless stated in the
Couaitions, to relieve either Party of any duty or obligation owed under the
Coniract. - . .

® or certain further acts, specified authority is required and the requirements
for obtaining the consent of the Employer will be stated in the Particular
Conditions. . .

® Whenever the Engineer exercises a specified authority for whlch. the
Employer’s consent is required, such consent is deemed to have been given
for the purposes of the Conltract. .

® Neither any act nor omission by the Engineer, Engineer’s representatlv?or
any assistant shall relieve the Contractor of any obligation or responsibility
under the Contract,

Commentary

The first paragraph of the sub-clause is new and imposes a standard_ that the
Engineer must adhere to when carrying out duties or exercising authority under
the Contract. Under English law, the requirement to act as a “skilled pro-
fessional” would represent a requirement that the Engineer exercised reasonable
skill and care. As McNair J stated, “The test is the standard of the ordinary
skilled man exercising and professing to have that special skill.”"

The 2017 edns retain the provision that the Engineer has no authority to amend
the Contract. However, a further prohibition has been added. The second para-
graph ends by stating that, unless otherwise stated in the Conditions, the En gir}f_:er
has no authority to relieve either Party of any duty, obligation or responsibility
arising under the Contract.

'Bolam v Friern Hospital Management Committee [1957] 1 W.L.R. 582. This alsolmn'rors the
obligation in the 2017 White Book that the Consultant exercises the %e_asnnable, skill, care and
diligence to be expected from a Consultant experienced in the provision of such services for
projects of similar size, nature and complexity.
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CLAUSE 3—THE ENGINEER

The Engineer is free to exercise the authority specified or to be necessarily
implied from the Contract. For certain acts, specified authority is required and the
requirements to obtain this are to be included in the Particular Conditions. The
sub-clause explicitly states that the Engineer is not required to obtain the
Employer’s consent before exercising his authority under Sub-Cl1.3.7.2

The 1999 edns required the Employer to undertake not to impose further
constraints on the Engineer’s authority, “except as agreed with the Contractor,”
The 2017 edns contain a redrafted sentence that requires the Employer not to
impose further constraints on the Engineer’s authority. There is no provision to
agree with the Contractor to impose any such constraints.

The fourth paragraph of the sub-clause is identical to the previous edns and
provides that consent will be deemed to have been given when the Engineer
exercises a specified authority for which the Employer’s consent is required.

The final paragraph represents an extended version of Sub-ClL.3.1(c) of the
1999 edns. The 2017 edns provide a more exhaustive list of acts that do not
relieve the Contractor of any obligation under the Contract, i.e. “acceptance,”
“agreement,” “comment,” “disapproval, “record(s) of meeting”, and “permis-
sion.” The new sub-clause also makes clear that it is not simply acts or omissions
of the Engineer that do not relieve the Contractor of responsibility but also acts
or omissions by the Engineer’s Representative or any assistant.

The final line of the sub-clause has also been amended. The previous version
ended by stating that the Contractor was not relieved of any responsibility,
including errors, omissions, discrepancies and non-compliances. These examples
have been removed from the 2017 edns that instead specify that the Contractor
will not be relieved from any duty, obligation or responsibility. This is suffi-
ciently broad to capture the examples contained in the 1999 edns and makes clear
that any act or omission by the Engineer (or the Engineer’s Representative.or
assistant) will not affect the contractual obligations imposed on the Contracice:.

3.3 Tee ENGINEER’S REPRESENTATIVE

“The Engineer may appoint an Engineer’s Representative and delegate to him/
her in accordance with Sub-Clause 3.4 [Delegation by the Engineer] the
authority necessary to act on the Engineer’s behalf at the Site, except to
replace the Engineer’s Representative.

The Engineer’s Representative (if appointed) shall comply with sub-para-
graphs (a) and (b) of Sub-Clause 3.1 [The Engineer] and shall be based at the
Site for the whole time that the Works are being executed at the Site. If the
Engineer’s Represeniative is to be temporarily absent from the Site during the

* This wording has been introduced to try and deal with a typical amendment made to the 1999 edns
that an Engineer had to obtain the specific approval of the Employer before making a determina-
tion under Sub-Cl1.3.5, giving sub-contractor consent under Sub-Cl.4.2, giving approval to the
Contractor’s documents under Sub.CL5.2, agreeing anextension of time under Sub-Cl1.8.4, or
instructing CL.13 variations.
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DELEGATION BY THE ENGINEER

execution of the Works, an equivalently qualified, experienced and competent
replacement shall be appointed by the Engineer, and the Contractor shall be
given a Notice of such replacement.”

OVERVIEW OF KEY FEATURES

® The Engineer may appoint an Engineer’s Representative and delegate to
them the authority necessary to act on the Engineer’s behalf at the site,
except the authority to replace the Engineer’s Representative.

e The Engineer’s Representative must be:

(a) a natural person:

(b) a professional engineer with suitable qualifications, experience and
competence;

(c) fluert in the ruling language; and

(d) hbated at the Site for the whole time that the Works are being executed
at the Site.

Commentary
The Engincer’s Representative was removed from the 1999 edns but has been
ceintroduced into the 2017 edns. The Engineer’s Representative must be based at
the Site for the whole time the Works are being executed and must comply with
the same requirements as an Engineer under sub-paras (a) and (b) of Sub-C1.3.1.
This new sub-clause reflects the reality that on many projects, the actual Engi-
neer, is represented on Site by colleagues.?

If the Engineer’s Representative is to be temporarily absent from the Site
during the execution of the Works, the Engineer must appoint an equivalent
replacement and a Notice of such replacement must be given to the Contractor

3.4 DELEGATION BY THE ENGINEER

“The Engineer may from time (o time assign duties and delegate authority to
assistants, and may also revoke such assignment or delegation, by giving a
Notice to the Parties, describing the assigned duties and the delegated author-
ity of each assistant. The assignment, delegation or revocation shall not take
effect until this Notice has been received by both Parties. However, the
Engineer shall not delegate the authority to:

(a) act under Sub-Clause 3.7 [Agreement or Determination]; and/or
(b) issue a Notice to Correct under Sub-Clause 15.1 [Notice to Correct].

*There are instances of the Engineer not visiting Site at all, which are hopefully isolated or merely
anecdotal tales.
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Assistants shall be suitably qualified natural persons, who are experienced and
competent to carry out these duties and exercise this authority, and who are
fluent in the language for communications defined in Sub-Clause 1.4 [Law and
Language].

Each assistant, to whom duties have been assigned or authority has been
delegated, shall only be authorised to issue instructions to the Contractor to
the extent defined by the Engineer’s Notice of delegation under this Sub-
Clause. Any act by an assistant, in accordance with the Engineer’s Notice of
delegation, shall have the same effect as though the act had been an act of the
Engineer. However, if the Contracior questions any instruction or Notice given
by an assistant, the Contractor may by giving a Notice refer the matter to the
Engineer. The Engineer shall be deemed to have confirmed the assistant’s
instruction or Notice if the Engineer does not respond, within 7 days after
receiving the Contractor’s Notice, reversing or varying the assistant’s instruc-
tion or Notice (as the case may be).”

OVERVIEW OF KEY FEATURES

® The Engincer can delegate functions to assistants and revoke such delega-
tion by giving a Notice to the Parties, describing the assigned duties and the
delegated authority of each assistant.

® The Engineer cannot delegate the authority to act under Sub-C1.3.7 (Agree-
ment or Determination) or issue a Notice to Correct under Sub-Cl.15.1.

® Assistants must be suitably qualified natural persons, experienced and
competent to carry out the duties required and must be fluent in the language
for communications.

® Bach assistant can only issue instructions to the Contractor to the ax‘eut
defined by the Engineer’s Notice of delegation.

® The Contractor can question any Notice or instruction given by an assistant
by giving a Notice referring the matter to the Engineer.

@ The Engineer will be deemed to have confirmed the assis‘ant's instruction
or Notice if the Engineer does not respond within seven days of receipt of
the Contractor’s Notice, reversing or varying the assistant’s instruction or
Notice.

Commentary

The 2017 edns introduce a more formal notice requirement. The previous version
of the sub-clause only required the assignment, delegation or revocation to be in
writing. The 2017 edns require the Engineer to give a Notice and to specify the
assigned duties and the delegated authority of each assistant.

The previous edns provided that an assistant could be a resident engineer or
independent inspectors. This sentence has been removed from the 2017 edns. The
2017 sub-clause does not provide any examples of persons that may fulfil the
role. However, the Guidance to the Special Provisions states that the Employer’s
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ENGINEER’S INSTRUCTIONS

agsistants may include design engineers, other construction professionals,_techni—
cians, inspectors, specialist independent engineers and/or inspectors appointed to
monitor and review the execution of the Works.

The requirements for a person to be an assistant have been slightly en.larged.
The 2017 sub-clause specifies that the assistant must be suitably qualified, a
patural person, sufficiently experienced and competent to perform the role as well
as fluent in the language for communications defined in Sub-Cl.1.4.

The Engineer remains unable to delegate the authority to make a determination
and under the 2017 edns is also prohibited from issuing a Notice to Correct under
Sub-Cl.15.1.

Assistants are limited to issuing instructions in compliance with the Engineer’s
Notice of delegation and any act in accordance with such Notice will be as if the
act had been performed by the Engineer.

In the 2017 edns there is no longer a provision specitying that any lailure to
disapprove any work, Plant or Materials will not constitute approval anfj tl_lere-
fore not prejudice the right of the Engineer to reject such work, etc. This is likely
becanse Sub-C1.3.2 provides that the absence of any disapproval by an assistant
does notrelicve the Contractor from any duty, obligation or responsibility arising
under+he Contract.

T process for objecting to an instruction of an assistant has also become
moie prescribed. Under the previous Sub-Cl.3.2(b), the Contractor was to refer
4 matter to the Engineer who would promptly confirm, reverse or vary the
instruction. Under the 2017 edns the Contractor is to give a Notice referring the
matter to the Engineer. The Engineer is then deemed to have confirmed the
instruction if the Engineer does not respond, within seven days of receipt of the
Notice, reversing or varying the instruction.

3.5 ENGINEER’S INSTRUCTIONS

“The Engineer may issue to the Contractor (at any time) instructions which
may be necessary for the execution of the Works, all in accordance with the
Contract. The Contractor shall only take instructions from the Engineer, or
from the Engineer’s Representative (if appointed) or an assistant to whom the
appropriate authority o give instruction has been delegated under Sub-Clause
3.4 [Delegation by the Engineer].

Subject to the following provisions of this Sub-Clause, the Contractor shall
comply with the instructions given by the Engineer or the Engineer’s Repre-
sentative (if appointed) or delegated assistant, on any matter related to the
Contract.

If an instruction states that it constitutes a Variation, Sub-Clause [3.3.1
[ Variation by Instruction] shall apply.

1f not so stated, and the Contractor considers that the instruction:

(a) constitutes a Variation (or involves work that is already part of an
existing Variation); or
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(b) does not comply with applicable Laws or will reduce the safety of the
Works or is technically impossible

the Contractor shall immediately, and before commencing any work related to
the instruction, give a Notice to the Engineer with reasons. If the Engineer
does not respond within 7 days after receiving this Notice, by giving a Notice
confirming, reversing or varying the instruction, the Engineer shall be deemed
to have revoked the instruction. Otherwise the Contractor shall comply with
and be bound by the terms of the Engineer’s response.”

OVERVIEW OF KEY FEATURES

® The Contractor is obliged to comply with instructions given by the Engi-
neer, the Engineer’s Representative or delegated assistant on any matter
related to the Contract, subject to the further provisions of the sub-clause.
® If an instruction states that it constitutes a Variation, Sub-C1.13.3.1
applies.
® I the Contractor considers that the instruction:
i. constitutes a variation;
ii. involves work that is already part of an existing variation;
iii. does not comply with applicable Laws;
iv. will reduce the safety of the Works; or
v. is technically impossible;
the Contractor must immediately and before commencing any work related
to the instruction give a Notice to the Engineer with reasons.
® The Engineer is to give a Notice confirming, reversing or varying-ihe
instruction within seven days of receipt of the Contractor’s Notic= ‘or the
Engineer will be deemed to have revoked the instruction. Otheswise the
Contractor has to comply with and be bound by the terms of the Engineer’s
response.
Commentary

The 2017 edns no longer contain references to the Engineer issuing additional or
modified drawings. The sub-clause only refers to instructions.

The new sub-clause also attempts to achieve greater certainty with regards to
variations. The 1999 edns provided that, if an instruction constituted a variation,
Cl.13 that dealt with variations applied. Under the 2017 books, Sub-C1.13.3.1
only applies if an instruction states that it is a variation.

In the event that an instruction is not expressly stated to be a variation, the
Contractor under the 2017 edns has a new right to “immediately” and “before
commencing any work™ give a Notice to the Engineer if it considers that one of
the five circumstances described in the sub-clause is applicable. This enables a
Contractor to challenge what it views as the imposition of variations. It has
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REPLACEMENT OF THE ENGINEER

however been noted that the choice of the word “immediately” is problematic.”
The natural and ordinary meaning of the word “immedialcly‘” wmlﬂd suggest that
the Contractor has to give a Notice at once or instantly. The 1‘nclu510n of tlhe word
is therefore likely to lead to Employers claiming that a Notice was provided too
late. o . o

The Engineer is to respond within seven days of receiving the Noulce by giving
a Notice confirming, reversing or varying the instruction. If the Engineer fails to-
respond within the prescribed time, the instruction is deemed to be revoked. Tl'he
short time frame within which the Engineer is to respond and the deeming
provision is therefore in the Contractor’s favour. If the Engineer does respond,
the Contractor is bound by the terms of the response. _

The sub-clause does not fully set out the process to follow if the Contractor is
adamant that the work is a Variation but the Employer/Engineer disagrees and
refuses to issue a Variation instruction. In those circumstances, if all persons were
to comply with the sub-clause, the Engineer would issue the ir?structlon, t_he
Contractor would serve a Notice stating that the instruction constituted a varia-
tion and the-@ngineer would serve a Notice in response confirming the instruc-
tion. The Sub-clause states that the Contractor will comply with and be bound by
the tefus-of the Engineer’s response and so must continue with the work in order
to Aveid being in breach of contract. The Contractor would then have to pursue
2 Claim under C1.20, which is not mentioned in the sub-clause. Contractors may
well be unsatisfied with this new procedure since the practical reality is that they
enjoy the greatest negotiating power before the works commence when the
Employer is keen for the works to progress.

3.6 REPLACEMENT OF THE ENGINEER

“If the Employer intends to replace the Engineer, the Employer shall, not less
than 42 days before the intended date of replacement, give a Notice to the
Contractor of the name, address and relevant experience of the intended
replacement Engineer.

If the Contractor does not respond within 14 days after receiving this
Notice, by giving a Notice stating an objection to such replacement with
reasons, the Contractor shall be deemed to have accepted the replacement,

The Employer shall not replace the Engineer with a person (whether a legal
entity or a natural person) against whom the Contractor has raised reasonable
objection by a Notice under this Sub-Clause.

If the Engineer is unable to act as a result of death, illness, disability or
resignation (or, in the case of an entity, the Engineer becomes unable or
unwilling to carry out any of its duties, other than for a cause attributable fo

*E Gillion and M. Coitrell, “New FIDIC Yellow Book (2017): A Case of When More (Words)
Mean Less (Clarity)?” [2017] LC.L.R. 349.
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the Employer) the Employer shall be entitled to immediately appoint q
replacement by giving a Notice to the Contractor with reasons and the name,
address and relevant experience of the replacement. This appointment shall be
treated as a temporary appointment until this replacement is accepted by the
Contractor, or another replacement is appointed, under this Sub-Clause.”

OVERVIEW OF KEY FEATURES

® The Employer must give a Notice of an intention to replace the Engineer not
less than 42 days before the intended date of replacement.

® If the Contractor does not respond within 14 days after receiving the Notice,
by giving a Notice stating an objection to the replacement, the Contractor
will be deemed to have accepted the replacement.

® If the Contractor raises a reasonable objection by a Notice against the
proposed replacement, the Employer must find someone else.

Commentary

Under the 2017 edns the Employer must still give 42 days’ notice and is unable
to appoint a person against whom the Contractor has raised reasonable objec-
tion.

However, if the Contractor does wish to object, it must now do so within 14
days of receiving the Employer’s Notice indicating an intention to replace the
Engineer. If the Contractor fails to adhere to this deadline then he will be deemed
to have accepted the replacement.

The final paragraph of the 2017 edns is completely new and caters ior
situations where the Engineer becomes unable to fulfil his duties. If the Eagineer
is a natural person and is unable to act as a result of death, illness, disability or
resignation, the Employer can immediately appoint a replacement by’ giving a
Notice to the Contractor.

Interestingly, if the Engineer is an entity that becomes unable or unwilling to
carry out any of its duties, the Employer can immediately appoint a replacement
by giving a Notice, unless the Engineer is unwilling to act due to a cause
attributable to the Employer. The reference to “other than for a cause attributable
to the Employer™ is only contained in the brackets that deal with the situation
where the Engineer is an entity. A plain reading of the sub-clause would therefore
suggest that if the Engineer is a natural person and resigned due to a cause
attributable to the Employer, the Employer could still immediately appoint a
replacement. It seems unlikely that the draftsmen intended to permit this out-
come.

The sub-clause ends with an important reminder that any such immediate
appointment is to be treated as temporary and will only become permanent when
the Contractor accepts the appointment or another replacement is appointed.
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AGREEMENT OR DETERMINATION
3.7 AGREEMENT OR DETERMINATION

“When carrying out his/her duties under this Sub-Clause, the Engineer shall 3-020
act neutrally between the Parties and shall not be deemed to act for the
Employer.

Whenever these Conditions provide that the Engineer shall proceed under
this Sub-Clause to agree or determine any matter or Claim, the following
procedure shall apply:

3.7.1 Consultation to reach agreement

The Engineer shall consult with both Parties jointly and/or separately,
and shall encourage discussion between the Parties in an endeavour
to reach agreement. The Engineer shall commence such consultation
promptly to allow adequate time to comply with the time limit for
agreement under Sub-Clause 3.7.3 [Time limiis]. Unless otherwise
provesed by the Engineer and agreed by both Parties, the Engineer
shall provide both Parties with a record of the consultation.

If agreement is achieved within the time limit for agreement under
Sub-Clause 3.7.3 [Time limits] the Engineer shall give a Notice to
both Parties of the agreement, which agreement shall be signed by
both Parties. This Notice shall state that it is a “Notice of the Parties’
Agreement” and shall include a copy of the agreement.

If
(a) no agreement is achieved within the time limit for agreement
under Sub-Clause 3.7.3 [Time limits]; or
(b both Parties advise the Engineer that no agreement can be
achieved within this time [imit

whichever is the earlier, the Engineer shall give a Notice to the Parties
accordingly and shall immediately proceed under Sub-Clause 3.7.2
[Engineer’s Determination].

3.7.2  Engineer’s Determination
The Engineer shall make a fair determination of the matter or Claim,
in accordance with the Contract, taking due regard of all relevant
circumstances.

Within the time limit for determination under Sub-Clause 3.7.3

[Time limits], the Engineer shall give a Notice to both Parties of his/
her determination. This Notice shall state that it is a “Notice of the
Engineer’s Determination”, and shall describe the determination in
detail with reasons and detailed supporting particulars.

3.7.3  Time limits
The Engineer shall give the Notice of agreement, if agreement is
achieved, within 42 days or within such other time limit as may be
proposed by the Engineer and agreed by both Parties (the “time limit
for agreement” in these Conditions), after:

65




CLAUSE 8—COMMENCEMENT, DELAYS AND SUSPENSION

The Contract does not actually set out a date as to when the Contractor max
commence work. Instead a 14-day' notice period is provided for. Although the
notice period of the Commencement Date provided for by Sub-C1.8.1 may seem
tight, the Contractor knows that the Commencement Date will be within a 42-dg
window from the date that the Letter of Acceptance is received. The Contractor
is required to start the Works (which include the design element) as soon ag is
“reasonably practical”.

The Letter of Acceptance is defined by Sub-Cl.1.1.51 as being a formal letter
signed by the Employer signifying acceptance of the Contractor’s Letter of
Tender.

If the formalities required by Sub-CL.1.1.51 are not observed, the parties are
thrown back on the Contract Agreement itself.2 The Contract procedure providegd
for by the FIDIC terms and conditions does not envisage there being a letter gf-
intent and both parties to the Contract should understand the potential pitfalls if
a letter of tender is issued which could be interpreted as a letter of intent. Those
potential pitfalls arise because the Commencement Date is the precursor ofg
number of events,

The actual date of the Commencement Date is of some importance as it is the

trigger for a number of dates and actions that the Contractor and (to a lesser
extent) the Employer must take:

(1) The Time for Completion, set out in more detail at Sub-C1.8.2, is
calculated from the Commencement Date. In accordance with the Con-
tract Data® this period should be calculated in days.

(ii) The time for access to the site, set out in more detail in Sub-C1.2.1,% is
also calculated in the number of days from the Commencement Date,

(iii) By Sub-Cl.4.2 the Contractor must, if required by the Contract, provide
the Performance Security within 28 days of receiving the Tet'er of
Acceptance.

(iv) The Contractor, as required by Sub-CL.4.3, must, unless the Contractor’s

Representative is named in the Contract, before th= Commencement

Date, submit to the Engineer for consent, details\oi the proposed Con-
ractor’s Representative.

(v) By Sub-Cl.4.7.2, if the Contractor finds an error in any item of reference,
Notice of the error must be given to the Engineer within the date set out

in the Contract Data. This date is calculated from the Commencement
Date.

't is a seven-day period under the 1999 Contract.

?8ub-CL.1.1.1.50 also provides that if there is no such Letter of Acceptance, the expression “Letter
of Acceptance” means the Contract Agreement, and the date of issuing or receiving the Letter of
Acceptance means the date of signing the Contract Agreement,

* Particular Conditions Part A.

*See comments under Sub-CL2.1 about the importance of the date access to site is given and the
typical problems an Employer may face in providing access.
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COMMENCEMENT OF WORKS

(vi) Under Sub-CL4.8, within 21 days of the Commencement Date and before
commencing any construction on the Site, the Contractor must submit to
the Engineer for information a health and safety manual which has been
specifically prepared for the Works, the Site and other places where the
Contractor intends to execute the Works.®

(vii) The Sub-Cl1.4.9 QM System must be submitted to the Engineer within 28
days of the Commencement Date, -

(viii) By Sub-Cl.8.3, the Contractor must submit the initial programme within
28 days of receiving the Commencement Date Notice.

(ix) The first Sub-C120 Progress Report must cover the period up to the end
of the first month following the Commencement Date.

(x) By Sub-Cl.14.4, if the Contract does not include a Schedule of Payments,
the Contractor shall submit non-binding estimates of the payments which
he expects to become due during each period of three months. The first
estimate shall be submitted within 42 days after the Commencement
Date.

(xi) Under Sub-Cl.16.2(e), if the Contractor does not receive a Notice of the
(C{minencement Date within 180 days after receiving the Letter of
Acceplance, then this is a ground for termination under CI.16.

(i)~ By Sub-Cl.17.3, the Contractor takes full responsibility for the care of the
Works and Goods from the Commencement Date until the Taking-Over
Certificate is issued.

‘ (xiii) By Sub-Cl.19.2.1, the Contractor shall insure and keep insured in the

joint names of the Contractor and the Employer from the Commence-
ment Date until the date of issue of the Taking-Over Certificate for the
Works.

One potential initial problem is that although the Time for Completion might
have started to run on the Commencement Date, the date the Contractor is due
to obtain access might be a significant number of days after the Commencement
Date. Whilst lead-in times can be used profitably, the Contractor should check
that there is no discrepancy with the intended programme, as he might have
difficulties in arguing that he is entitled to an extension of time in accordance
with Sub-CL.8.4(e).

By Sub-Cl.1.1.25, “day” means calendar and not working day. This therefore
includes weekends. With both these dates, it is suggested that the parties should
try and agree the actual calendar date in order to avoid any potential disagree-
ment over the day on which these two key events are to take place. It is critical
that the commencement and end dates are clearly identified and established to
ayoid uncertainty.

The Contract does not say what will happen if the Engineer is not able to give
al least 14 days’ notice of the Commencement Date such that it falls within the

*This manual is in addition to any other similar document required under applicable health and
safety regulations and laws.
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42-day period defined by Sub-C1.8.1 or if the Employer is not able to give accegg
to the Contractor within the defined period. Obviously it would be open for the
Contractor and Employer to agree the changed periods. However, given the
mandatory words of this sub-clause, it is submitted that the giving of a late notice
would be a breach of contract such that the Contractor might well be entitled to
consider the Contract to be at an end.

Sub-Clause 16.2(f) provides that if the Contractor does not receive a Notice of
the Commencement Date under Sub-CL8.1 within 84 days after receiving the
Letter of Acceptance, then the Contractor shall be entitled to give a Notice giving
intention to terminate.

By Sub-Cl.1.1.86 (Yellow Book), the Time for Completion, is calculated from
the Commencement Date. Therefore, a Contractor need not seek an extension of
time if the Notice of the Commencement Date is late.

However, as noted above, the final paragraph of Sub-ClL8.1 requires the
Contractor to commence execution of the Works “as soon as reasonably practica-
ble” and to carry out those works with “due expedition and without delay”,
These phrases are not defined in the Contract, however the over-riding obligation
on the Contractor is to complete his Works within the Time for Completion of the
Works. Therefore, strictly it might be considered that these terms are not
required. Where a Contract includes an express obligation for a contractor to
complete the works by a specified date then, in most common law jurisdictions
a term will not be implied that the Contractor is to proceed regularly and
diligently or with due expedition with those works. Without these words, all the
Contractor has to do is plan the works as he sees fit, provided that he completes
the Works as required by the Contract. In this there is a similarity with the civil
code approach. Article 877 of the UAE Civil Code requires a Contractor ‘o
complete the contracted works in accordance with the conditions of confract.
This is similar to a requirement for the Contractor to complete contractual works
by the agreed time for completion.

However, the fact that these express terms have been includea within Sub-
C1.8.1 means that in theory even if the Contractor does complete i, time, if it can
be shown that there has been a breach of Contract because the Contractor has not
proceeded with due expedition, then the Employer will:

(i) potentially be able to terminate the Contract under C1.15; and
(ii) provided he can establish a loss, have available a potential remedy of
damages.”

To take one example, in the case of Hounslow v Twickenham Garden Develop-
menis® it was said that even where the Contractor is well ahead with the Works,

8§ GLC v Cleveland Bridge & Eng Co Lid (1984) 34 B.L.R. 50.

7Tf, for example, the Employer has made arrangements of which the Contractor is aware, which are
dependent on the regular progress of the Works, then the Employer might well suffer a loss if the
Contractor’s poor performance means that he has to re-organise those arrangements.

#71970] 7 B.L.R. 89.
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he was not to be allowed to slow down so that the work is completed on time.
[nstead the Contractor remained under an obligation to continue to proceed
regularly and diligently.

The more usual phrase to be found in construction contracts is the obligation
on the Contractor to proceed “regularly and diligently”. It is suggested that the
obligation to proceed with “due expedition” is likely to have a similar mean-
ing.

gSorm3 guidance on the obligation to proceed regularly and diligently was
provided in the case of West Faulkner Associates v London Borough of Newham?®
where Simon Brown LJ commented:

“Taken together the obligation upon the contractor is essentially to proceed
continuously, industriously and efficiently with appropriate physical resources
so as to progress the works steadily lowards completion substantially in
accordance with the contract requirements as to time, sequence and quality of
work.”

The judge then conceded that:

“2eyond that I think it impossible to give useful guidance. These are after all
viain English words and in reality, the failure of which clause 25(1)(b) speaks
is, like the elephant, far easier to recognise than to describe.”

If no time period for completion is contained within the Contract Data, then
under English law a term will be implied by s.14 of the Supply of Goods and
Services Act 1982 that the Contractor’s obligation is to complete the Works
within a reasonable time. However, a delay on its own is not a failure to proceed
regularly and diligently.

The case of Vivergo Fuels v Redhall Engineering Solutions'® provides a useful
insight into how a court is likely to evaluate whether there has been a failure to
proceed regularly and diligently. In that case Ramsey J viewed a lack of
productivity as being “the best evidence” of a failure to proceed regularly and
diligently. Nevertheless, he also noted that the failure to provide a proper
programme (and one in accordance with their contractual obligations) “undoubt-
edly” resulted, in that case, in an inability to “proceed continuously, indus-
triously and efficiently with appropriate physical resources so as to progress the
works towards completion”.

A similar provision can be found in art.687 of the Qatar Civil Code:

“I The Contractor must perform the work in accordance with the conditions
recorded in the contracting contract and within the period agreed upon, If

*[1992] 71 B.L.R. 6. The obligation must be expressly set out and is unlikely to be implied: Leander
1 Construction Ltd v Mulalley and Co Lid [2011] EWHC 3449 (TCC).
°[2013] EWHC 4030 (TCC).
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there are no conditions, or a period has not been agreed upon, the Contractoy
must perform the work in accordance with recognised principles and within q
reasonable period required by the nature of the work while observing the
custom of the trade;”

The UAE Civil Code does not contain such a specific provision.'! That said,
art.877 of the UAE Civil Code notes that where there are defects, “if it is possible
to make good the work it shall be permissible for the employer to require the
contractor to abide by the conditions of the contract and to repair the work within
a reasonable period” which suggests that the concept is recognised within the
UAE.

Under Sub-Cl.18.3, there is a duty on the Contractor to use all reasonable
endeavours to minimise delay caused by Exceptional Risks. There is no other
similar obligation contained in the FIDIC Form. Under typical civil law, the
absence of an explicit duty to mitigate in such jurisdictions suggests that there ig
no express obligation upon the Contractor to mitigate delay where they are
entitled to an extension of time. This is not the case under common law
jurisdictions where there is a duty both to minimise any loss suffered by taking
reasonable steps to ensure that, where possible, the loss does not increase, and to
not take unreasonable steps which may increase the loss. If a party fails to take
steps to mitigate its loss, the damages it recovers may be adversely affected as a
Tribunal may only award a sum which takes into account steps which could have
been taken to mitigate loss, but which have not been taken,

In addition if no time period for completion is contained then, under common
law principles, time will be said to be at large and the Employer will not be
entitled to deduct Delay Damages as set out in Sub-CL.8.8. Time at large is a
common law concept, which is not found under civil law. Under the commur
law, time will be at large if the Employer prevents the Contractor from coinilet-
ing the Works by the time required under the Contract and that contract aoes not
provide for an extension of time in respect of the employer acts of pr=vention.'?
In these circumstances, a contractor will be under an obligation e complete the
works within a reasonable time. The House of Lords decision in Percy Bilton v
GLC,'® noted as follows:

1. The general rule is that the main contractor is bound to complete the
work by the date of completion stated in the contract. If he fails to do so,
he will be liable for liquidated damages to the employer.

'* Although, art.246(2) states that: “(2) The contract shall not be restricted to an obligation upon the
contracting party to do that which is (expressly) contained in it, but shall also embrace that which
is appurtenant (o it by the law, custom, and the nature of the transaction.” It may be possible to
argue that principle of completing a project within a reasonable time is appurtenant (or customary)
within the construction industry.

2 Multiplex Constructions UK Lid v Honeywell Control Systems Ltd [2007] EWHC 447 (TCC). As
will be seen, Sub-Cl.8.4(e) of the FIDIC Form does provide for an exiension of time entitle-
ment.

13(1982) 20 B.L.R. 1. See also Peak Construction v McKinney (1970) 1 B.L.R. 114,
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That is subject to the exception that the employer is not entitled to

liquidated damages if by his acts or omissions he has prevented the main
contractor from completing his work by the completion date.

3. The general rules may be amended by the express terms of the con-

tract.

In the UAE, although the concept of time at large is not recognised, Lord Fraser’s
second point is addressed by art.390 of the Civil Code which enable the court to
vary the amount of any delay damages and thereby take into account any act of
default or prevention by the employer. There is also caselaw which establishes

that:

“It is established—in the jurisprudence of this court—that the contractor is not
bound by the delay fine agreed upon in the contractor contract, if it is proven
that the breach of the contractor’s obligation to complete the works within the
time limit specified in the contract is due to reasons related to the employer or
to a cause beyond the control of the contractor.”*

T