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TYPES OF CONTRACT

parts of the world. For example, use of the design-build method increased
from an $18 billion (in the mid-1980s) to a $69 billion (in the mid-1990s)
industry and now represents roughly 25 per cent of the United States
construction industry.’

Where the contractor takes responsibility for both the design and con-
struction of the works, the employer’s advisers find their involvement
limited primarily to the tender process and supervision of the contractor’s
work. The definition of supervision is likely to be the subject of extensive
negotiation between the parties, as the employer will want to maintain
control over the construction process. Consideration should also be given
to the situation where the employer undertakes a front end engineering and
design (or FEED) study for the purposes, inter alia, of tendering the project
and where the successful contractor is required to assume responsibility for
the content of the FEED study.

The turnkey system generally uses the lump-sum pricing method. Certain
practitioners believe that it is ill-suited to interim payment based on the cost
of work done, due to the difficulty of verification by outside experts of the
figures submitted by the contractor.t

The turnkey contract places the responsibility for the entire project in the
hands of the contractor. Thus, there is no need to identify whether a defect
has been caused by defective design or defective construction of the works.
As a general rule, any defect falling within the scope of works will be the
responsibility of the contractor. Contractor liability makes design-build
contracts particularly attractive for employers” and financing institutions.
The potential liability of (or risk assumed by) the employer under other
construction contracts (where, for example, he provides any design specifi-
cation the responsibility for which is not assumed by the contractor) has led
to a dramatic growth of design-build contracting.®

The use of the turnkey method of construction results in a considerable
reduction of intervention by the employer in the design and construction
process, as compared with other contracting methods. The role. ¢f\the
employer will consist primarily of contract administration. His ole may
also include, depending upon the terms of the turnkey contract, seview and/
or approval of designs. Further, the design used ought to be consistent with
the technical capacities of the contractor, resulting in a more efficient and
cost-effective application of the design to the construction of the works.

The combination of the design and construction responsibilities should
also decrease the overall time for completion. This phenomenon is known as

* M.L. McAlpine, “Construction Law: Will Design-Build Contracting Really Solve All of the
Problems?” (1997) 76 MI Bar Jul. 522, available online at: bttp:/%www.Etca!pinelawﬁrm.
com/CM/Articles/Michigan-Bar-Journal-June-1997.asp [Accessed June 10, 2013].

6 LN.D. Wallace, Construction Contracts: Principles and Policies in Tort and Contract
{London: Sweet and Maxwell, 1986), p.365.

7 M.L. McAlpine, “Construction Law: Will Design-Build Contracting Really Solve All of the
Problems?” (1997) 76 MI Bar Jnl. 522 available online at http:/fwww.mealpinelawfirm.

2 com/CM/Articles/Michigan-Bar-Journal-June-1997.asp [Accessed June 10, 2013].

¥ C.G. Hammond, “Dealing with Defects: Defective Owner-Provided Preliminary Design in
Design-Build Contracting” (1998) 15 LC.L.R. 193, 196.
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«fast track” construction. Efficiencies in the design and construction process
may potentially reduce the overall price of the project. However, certain
construction professionals maintain that the claims of earlier completion
with design-build construction are exaggerated and that design-bid-build
projects achieve similar completion times. This is, of course, the case where
the employer undertakes a FEED study that is used for the purposes of
tendering the turnkey or EPC contract.

As the responsibility for co-ordination of the project passes from the
employer to the contractor, so does some of the control. The employer will
experience a decrease in his day-to-day control of the construction of the
works. As the contractor’s control of the construction increases, so does
his need to be experienced in the management of large-scale projects. This
may include handling interfaces between multiple methods of construction,
interfaces between different industries, and the various designs used by sub-
contractors and suppliers.

Under the turnkey method of contracting, the tender stage takes on
greater importance. Given the short time period available, it may be difficult
for the emiloyer to analyse propetly each design at tender.® Therefore, he
will need i be extremely precise in his “request for tender” as to the perfor-
mancéand capacities desired from the works, (known, in the Silver Book,
as the Employer’s Requirements). The employer will need to spend a greater
simount of resources on the tender stage to ensure the contractor and his
proposed design are of the requisite quality. Similarly, the contractor may
need to expend heavily on bid preparation to ensure the buildability of the
project and the profitability of his bid price.*’

The employer may choose to use a turnkey model for only part of
the project (called “part-turnkey” or “semi-turnkey”). The co-ordination
responsibility for the entire project will then either fall on the employer’s
consultants or the turnkey contractor. The contractor will, therefore, bear
design responsibility for only a part of the works.!* Thus, for example, the
turnkey contractor can provide certain aspects of the works such as heavy
civil facilities which require specialised design and attention, while the
employer can contract on a design-bid-build basis for the finishing of the
works and equipment systems.

This method decreases necessary interfaces, thus simplifying the co-
ordination of the project. It may also separate the responsibility for differing
types of work: for example, equipment systems work and heavy civil work,
thus reducing contact between various industries not necessarily familiar
with each other’s working methods. The advantages and disadvantages of

¢ M.L. McAlpine, “Construction Law: Will Design-Build Contracting Really Solve All of
the Problems?” (1997) 76 MI Bar Jnl. 522, available online at: Bt/ mcalpinelaw
firm.com/CM/Articles/iMichigan-Bar-Journal-June-1997 .asp [Accessed June 10, 2013];
IN.D. Wallace, “Design-and-Build: a No-No for Owners” (1999) 4 Comst. and Eng.
L.7,8.

10 For an outline of how this process might look under the Silver Bools, see the applicable
sections of the FIDIC Guide.

U I N.D. Wallace, Construction Contracts: Principles and Policies in Tort and Contract
(London: Sweet and Maxwell, 1986).
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the part-turnkey model are generally the same as those for the turnkey and
design-bid-build models, including considerations telated to the combina-
tion of the two contract models.

Reference should also be made to a variant of the EPC construction
methodology referred to as “EPCM” or “engineering, procurement and con-
struction management”. The essential difference between EPC and EPCM
methodology is that the contractor assumes responsiblity under an EPCM
contract for supervision/management of construction but does not assume
responsibility for the construction itself.

BOT (Build Operate Transfer)!?

The typical BOT (along with its variants such as BOO (Build Own Operate),
BLT (Build Lease Transfer) and others) contract encapsulates the process
whereby a government grants a concession or similar right to a project
development company to develop and operate what would normally be a
public sector project, for a given period of time known as the concession
period. The project development company obtains financing for the project,
and then designs and constructs the facility; it then operates the facility
during the agreed period and thereafter turns the plant over to the govern-
ment. The parties generally intend that the income received by the project
development company during the concession period (including, in certain
circumstances, subsidies) will pay for the cost of financing and running
the plant with an adequate return for the investors. These investors often
include the contractor.!?

Any BOT project involves a potentially complex contractual structure.
However, in most cases, the BOT project will use a turnkey or EPC contract
for the actual design and construction. Thus the BOT is not really a separate
method of construction contracting, but rather a method of financing the
project. Indeed, the lenders of the BOT projects have significant infléen ¢e on
the terms of the underlying construction contract, including the r=auirement
that such a contract be turnkey and, often, in the form of an EPC contract.'

In a BOT project, the transferee is given the opportunity to verify the
quality and quantity of output of the works. The project company can be
required to provide the transferee’s personnel with training prior to the
transfer, thereby easing transition. The transferee will need to take care to
uphold the operator’s incentive to maintain properly the works, in order
to avoid deterioration in the final period before transfer to the transferee
(the operator, in an attempt to save on costs, may towards the end of the
operating period decrease maintenance and operating expenditures result-
ing in accelerated deterioration of the works). In certain BOT projects, the

12
13

For further analysis of this concept, in relation to the Silver Book, see Ch.4.

J. Scriven, “A Banking Perspective on Censtruction Risks in BOT Schemes™ (1994) 11
L.C.L.R. 313, 314.

C. Wade, “History and Scope of the Three Major Books™ (FIDIC, 1998), available online
at: http:/loldwebsite.fidic.orgldocumentsflaunchhwadel btml [Accessed July 3, 2013].
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operator is required to assume defects liability for a limited period of time
subsequent to the transfer. . _ S

A BOT project, in practice, is often not as simple as its definition mllp ies.
There may be a large number of parties. For example, in one hy_droet_)ecnim
project, the project development company (granted a c'oncesmonf Y'l't he
government) entered into various contracts for thg bu1ld1rllg of the facility,
its operation and maintenance during t.h.e concession penpd and a fpo_vlsfer
purchase agreement with an electrical utﬂlty.. The construction of the facility
was provided through a turnkey contract with a consortium of.contractors.
Fach of the turnkey contractors was also an investor in the project develop-
ment company. A subsidiary of one of these .tumkey. contractors also actef.l
as the operator of the facility after completion. _Thls cgmplex struc:tlmeT is
typical of power plant BOT projects in dcvelopu_lg nations, as developing
econormies struggle to meet the dramatic increase in demand for energy (ssﬁ
Ch.4, The use of the FIDIC Silver Book in the context of a BOT project.).

The increasing popularity of the BOT project is largely duetoa sl1qrtagle
of public fuiding and the opinion that the facility will be more efﬁcm;lt ¥
managedby.a private entity.'® In theory, the BOT scheme prgwdes deve 0}];1)"
ing countzies with much-needed infrastructur.e at a reduced ldlrec.t cost to the
govérpiment.'” However, BOT projects are hlgh—cosF and hlgh—rlsk ventures
fi= private entities operating in a traditionally public domain.

The cost of tender being high, the project company m.ember.s should take
great care to examine the risks associated with th_e project prior to tender-
ing. The project company will prefer an exclusive and.speaﬁc lrgnamd.ate
from a host country interested in the project and supportive of it. . Project
company members should have experience not only in con]s;tructmg large
projects but also in investing in and operating suc-h projects. -

Where the grantor of a concession for a project is a pol.mcal body, it takes
on a further political risk in that the project is placed in the hgnds O_f an
entity not necessarily affected by the political repercussions of its actions.
The public may not understand that the grantor is removgd from the day;lto-
day operations of the public service subject of a BOT project (e.g. anun tler—
ground railway) and thus any mismanagement or politically unpopul dar
decision may be imputed to the grantor. Although ‘the contract may provide
for grantor influence in the selection of personnel in order to ensure _prlopelr
operation, the effectiveness of such influence may be practically mmlfmsli ;
The grantor will, thus, want to consider thf: independent status of t te
project development company and the potenugll effect that the gomp;}ny 8
actions may have on the grantor’s political position and the public welfare.

8 e nds and Risk Management for International Energy Projects”
l()llS?];IS)umleén tB?i’rk.S}).u Ef;sl Offal?: 267, available oqliﬁe at: http://scholarsbfp.law.berkeley.edu/
cgilviewcontent.cgifarticle=141 Gandcontext=bjil [Access_ed Jume 10, lOlﬁl. oo il 5

16 . Scriven, “A Banking Perspective on Construction Risks in BOT Schemes

17 g%&%ﬁéi}?"Bilif‘ci-omrnansfe: (BOT) A Re-Evaluation” (1994) 2 LC.L.R. 101. .

1% K. Gurun, “Build-Own-Transfer Projects: The Contractor’s Role in Risk Management”,
Internatio’nal Bar Association Conference in Tokyo, Japan, February 1993, 11_.

19 §.W, Stein, “Build-Own-Transfer (BOT) A Re-Evaluation” (1994) 2 LC.L.R. 101
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Ban.ks and other financing institutions will make it a condition of their
financing of a project that there is implementation of a contractual scheme
that provideg them with some certainty as to their financial risk. By using a
hljmp—sum price and placing much (if not substantially all) of the completion
r%sk on the contractor, the turnkey contract can provide the lenders with a
significant amount of certainty and thereby confidence in the project. (A
more detailed discussion of the issues can be found in Ch.4.) Some autl'lors
assert that the “contractor and employer are very likely to rely on the Silver
Book as a good compromise approach”.2 This has certainly been the expe-
rience of the author on a significant number of projects, g

Pricing Methods

Some of the most common methods of pricing a construction project are:

(a) lump-sum;
(b) cost-reimbursable; and
(c) unit price.

;l[‘_hey ;:an be used alone or in combination. The selection of a pricing method
irect istributi in ri !

ifl affects the d1§U1bun0n of certain risks, such as “cost overruns”
generally and changes in the cost of labour and materials,

Lump-sum method

The lump-sum method gives a price for the whole of the contract, irresper
tive of the contractor’s as-built cost (with the exception of C(;ntrarli?n'
entitlements to increases in such price for certain defined events beyou(i ;f;e
control of the contractor). The difference between the price and t/1¢ actual
cost of the works to the contractor will constitute the contravtes |
or loss. The contractor assumes substantial risk, including the rlé;k of most
changes of circumstances (for example, a change in the price of materials or
lal.)oulr). Although most lump-sum contracts provide for modification of the
price in certain limited circumstances, such contracts usually provide that
the contractor may not claim additional payment for work indispensably
necessary to completion, even where omitted from the specifications of the
contract. The employer is therefore given a figure representing his global
exposure, although this figure may be subject to adjustment as ided b
the contract. pronicedty
Th_e contractor will usually be paid the lump-sum price in instalments
The instalments will be based on a schedule of payments or payable al;

¢ profit

lo ~ 143 b *
C. Pedamon, “How is Convergence Best Achieved in International Project Finance?” (2001)

24 Fordham Inr’l L.J. 1272, available online ac: b ]
dbar S 2, s bttptiivd 7 /v
tent.cgifarticle=1764andcontext=ilj [Accessed June 15)), 2% élfﬂfff pusiat A ean
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PRICING METHODS

specified stages of completion. In certain cases the lump-sum price may only
be payable by the employer to the contractor upon completion, i.e. where
completion is a condition precedent to payment.*!

The lump sum is generally easier and less expensive to administer than the
other pricing methods, as the price is clearly specified (although variations
and other alterations to the contract and its price are still possible). Rather
than having to calculate the pricing of completion based on the amount
of construction units required or the extent of materials, equipment and
services used (e.g. a calculation of the cost of construction), the parties need
only refer to the lump-sum price.

The employer will need to provide for compilation and transfer of infor-
mation concerning the site in order to enable the contractor to formulate a
realistic lump-sum price. Construction contracts often provide that the con-
tractor will not be required to go through the expense of verifying employer-
supplied information. However, the contractor will almost invariably be
required to investigate, or be deemed to have investigated, the site and the
conditions present at the site. The time and cost associated with lump-sum
tendering required of both parties will likely exceed the cost of tendering in
contracts priced in accordance with actual cost.??

The employer may require the contractor to provide him with a break-
dewn of the lump-sum price into specific amounts payable for different
activities or portions of the works. In a tender process, this information
will enable the employer to obtain a better understanding of the basis of the
contractor’s price. This breakdown will facilitate adjustment or revision of
the contract price where provided for in the contract. It may also be used
for the pricing of variations.

The lump-sum price regime does not allow for adjustment or revision of
the contract price, unless specifically provided for in the contract. There
may be adjustment for incorrect data provided by the employer, unforesee-
able adverse sub-surface conditions, or changes in the works required by the
employer. The employer may also decide to assume the risk of inflation and
exchange rate risk. The parties should specify with clarity the situations in
which adjustment is available.

Cost-reimbursable or cost-plus

Under cost-reimbursable conditions the employer pays the contractor for
costs incurred plus a pre-determined margin of profit. The margin or fee
can be fixed, fluctuating or determined as a percentage of actual costs. For
example, the margin for building a tunnel may be a flat fee on completion,
a percentage of the actual costs incurred in building the tunnel, or a fee
that will fluctuate in accordance with some external measure such as the

2 A, Burns (ed.), Comstruction Disputes: Liability and the Expert Witness (London:
Butterworths, 1989), p.26 (hereinafter Construction Disputes).

22 p.D. Marsh, Contracting for Engineering and Construction Projects, 5" edn (Farnham:
Gower, 2001), p.164.
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rate of inflation or the base rate of the central bank of the country in which
the tunnel is built. This form of payment may create no incentive to work
economically or rapidly, since, for example, the greater the cost, the greater
the profit, irrespective of progress. In order to compensate for this lack of
incentive the parties can include, as part of the pricing provisions of the
contract, an incentive mechanism.

One example of an incentive mechanism is target cost. This mechanism
may be implemented in a number of ways. One possibility is that any cost
above a maximum “upset” or “target” cost will not receive any profit or
“fee”, and may incur a decrease in “fees” already earned.?3 To increase the
incentive to finish within a given time period, the contract could also increase
or decrease the fee in relation to the completion date of the project.?*

The cost-plus system is generally only used as a last resort, where it is
impossible to calculate construction costs, such as tunnelling works. For
example, the Eurotunnel project used a target cost mechanism for the tun-
nelling works. The construction contract awarded the contractor 50 per
cent of the savings should the actual price be less than the target price.
Where the actual price exceeded the target price then the contractor was
liable for 30 per cent of the difference. The contractor’s liability was limited
to half of the fee, or 12.36 per cent of the contract price for such works.2

Another method of reducing the employer’s risk in respect of the cost
reimbursement price is to apply a reasonableness standard. The contractor
is then only compensated for costs reasonably expended. However, it may
be difficult to determine the reasonableness of a given cost.?6 This difficulty
arises in the pricing mechanism of any cost-reimbursable contract, requiring
detailed provisions regarding verification and administration of the contrac-
tor’s costs, detailed schedules, and care in eliminating the possibility that
the contractor could make a profit at the costs level before the fee element
has been calculated.?” An employer becomes somewhat dependent on the
reliability and efficiency of the contractor, despite protection placed in the
body of the contract.2®

The contract may also provide that the employer pay to thelcontrac-
tor only the amount paid for materials and services actually fised by the
contractor (to take into account any over-ordering by the cowtractor and
sub-contractors). The definition of costs may also take into consideration

1 “See generally, LN.D. Wallace, “Contracts for Industrial Plant Projects” (1984) 2 I.C.L.R.
322, 345.

P.D. Marsh, Contracting for Engineering and Construction Projects, 5* edn (Gower, 2001),
p.167.

Huse, Kirkland and Shumway, “The Use of the Target Concept for Tunnelling Projects
in Light of the Eurotunnel Experience”, Options for Tunnelling Conference of the
International Tunnelling Association, Amsterdam, the Netherlands, April 19-22, 1993, p.6.
Huse, Kirkland and Shumway, “The Use of the Targer Concept for Tunnelling Projects
in Light of the Eurotunnel Experience”, Options for Tunnelling Conference of the
International Tunnelling Association, Amsterdam, the Netherlands, April 19-22, 1993, p.3.
See generally, LN.D. Wallace, “Contracts for Industrial Plant Projects” (1984) 2 LC.L.R,
322, 345-346.

A. Burns (ed.), Construction Disputes: Liability and the Expert Witness (London:
Butterworths, 1989), p.26.
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any discounts offered by suppliers. The obligation of the contractor to keep
extensive records will provide some measure of protection for the employer
in calculating costs.

Unit price or bill of quantities

According to the unit pricing method, the price of the project is calculated
in accordance with the amount of work done. The price is established per
unit of quantity with reference to a bill of quantities or a schedule included
in the contract that specifies the amount of materials and labour nee'decl for
a particular task. This method places the risk of the number of units use_d
on the employer but transfers risk of change in the cost or rate of each unit
to the contractor.?? Thus, if the cost of a unit of excavation in a tunnelling
contract is provided at 100, the employer will pay where more units are
excavated than expected. However, in the absence of unforeseeable adverse
sub-surface conditions (assuming that the contract provides a changed con-
ditions clatse), the contractor is responsible for added cost where the unit
of excaravion costs more than 100.

Theéwnit pricing method is common in construction contracts. Employers
have)traditionally used this method where the quantity of construction
iuputs is not ascertained at the time of contracting. Thus, for e}.(ar.nplt.a,
where the amount of concrete to be used for the construction of a building is
not yet ascertained, the employer can price the contract in accordance with
the cost of a unit of concrete. The contractor will then be compensated for
the actual amount of concrete required, while the employer will be assured
a fixed price per unit of concrete. . .

This method continues to be used extensively today, even in projects
where the quantity of materials is certain. Certain publications, such as
the Standard Method of Measurement in England (published by the Royal
Institute of Chartered Surveyors), provide forms of schedules as a pricing
method. Please note that the Standard Method of Measurement is being
replaced by the New Rules of Measurement. '

As with the lump-sum pricing mechanism, the parties may provide for
a system of adjusting the unit price. The pricing mechanism may provide
for changes beyond the parties® control, such as unforeseeable sub-surface
conditions, or changes in law or regulations that affect some aspect of the
contract. The contract may even provide for adjustment on the basis of
changes in the cost of materials or labour. The ability of the contractor
to obtain an adjustment to the contract price in respect of certain defined
circumstances shifts the risk in respect of such circumstances from the con-
tractor to the employer. The parties should, of course, define carefully any
such circumstances and their potential impact on the unit price.

29 Huse, Kirkland and Shumway, “The Use of the Target Concept 'fnr Tunnelling Projects
in Light of the Eurotunnel Experience”, Options for Tunnelling _Conference of the
International Tunnelling Association, Amsterdam, the Netherlands, April 19-22, 1993, p.3.

13

1-20




1-21

1-22

TYPES OF CONTRACT

R 3

The parties will need to agree on a precise method of calculating the
quantities used. Although the costs of valuation and measurement associ-
ated with a project carried out under a unit-priced contract are not as high
as those of a similar project under a cost-reimbursable contract, they are still
higher than those necessary under a lump-sum contract.

While a good idea in theory, and often in practice, parties should be wary
of the potential for the bills of quantities system to be abused. After the
Second World War, widespread usage of contracts of this type “rapidly pro-
duced a whole science of upward price manipulation bearing no relation to
the site realities which lasted for decades due to the apathy of clients’ legal
advisors and the collusion of architects, engineers, etc”.3® Eventual disil-
[usionment with the bill of quantities method is perhaps one of the reasons
for the growing interest in, and popularity of, the turnkey (and therefore
lump-sum) contracting method.

Bonus schemes and currency of the price

In addition to the pricing mechanism, the parties may want to add a bonus
scheme to create an incentive for early completion. Such a bonus can be
calculated in a manner similar to the calculation of liquidated damages, pro-
viding for a fixed amount or percentage of the contract price for each day
of early completion. The employer may wish to defer payment of the bonus
to the contractor until after the works have been operational for a period of
time, such as after the defects liability period, to ensure proper performance
of the works. Further, it is not normally advisable to use the bonus system
in a cost-reimbursable contract without including a mechanism designed to
eliminate any incentive that the contractor might have to construct using
more costly methods in order to achieve early completion.

The parties will also need to consider the currency in which the price.is
paid. If the price is to be paid in the currency of the costs incurred by'the
contractor and such currency is different from the currency of theeinploy-
er’s country, then the employer carries the risk of a change in the exthange
rate between the currency of the employer’s country and the'currency of
the price. Where the currency of the price is the currency of the employer’s
country, then the contractor bears the risk of a change in the exchange rates.
If the currency of the contract is a third currency, not that of the employer’s
country and not that of the costs incurred, then both parties will bear a
portion of the risk of a change in exchange rates. In certain countries, the
parties may also have to consider exchange control regulations, including
restrictions on the currency of payment of a contract and restrictions on
indexation tied to a currency other than the currency of the locale of the
project.

Currency hedging may also be available to lay off part or all of the cur-
rency risk onto one or more financial institutions.

¥ LN.D. Wallace, “Design-and-Build: a No-No for Owners” (1999) 4 Const. and Eng. L. 7.
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Payment Methods

When considering the payment provisions of the contract, the parties must
agree upon the methods of payment. The contract may provide for a certain
portion of the price to be payable upon commencement of thr:? works,
through advance payments, in order to provide the contractor with suffi-
cient cash flow to cover the substantial expenditures which may be required
at the early stages of construction. For example, in a power plant project,
advance payments may be provided for the purchase of certain equipment
and machinery such as the generator and the turbines. The employer may
also want a security to be provided for the amount of the advance payment.
An advance payment guarantee for the amount can be provided by a third
party much in the same way as a performance security, with Fhe ?mPloyer
giving his consent to the guarantor chosen or a guarantor being indicated
in the contract itself. The cost of the guarantee will lessen the benefit of the
advance payment to the contractor, but may allow the employer to provide
a larger sum than he would otherwise have supplied without the protection
of the gnarvantee.

Where funds must be transferred to different locations the parties must
cotisider risks relating to exchange rate fluctuation during transfer and the
wasz regulations concerning such transfers. The form of payment may also
incorporate some guarantee of payment, such as the use of a letter of credit.

There exists a number of methods of payment, three of which are dis-
cussed below. The second and third methods are the most commonly used.

Payment after completion

The first is rare in large construction contracts, involving the payment of the
contract price only after completion of the works involved. This method is
more common for smaller sub-contracts or simple task-oriented contracts
but it is not unknown on larger projects. When used on such large projects
the payment after completion provides a form of contractor financing of the
project, requiring the contractor to obtain outside financing himself or
to auto-finance the construction. Sometimes this method will be used to
finance a portion of the construction with payments extending well beyond
completion of the construction.

Milestone payments

Under milestone payments the parties set up a schedule of tasks for the
contractor to perform. For each milestone achieved, the contractor is paid
a portion of the lump-sum price or an amount in accordance with rate
schedules, bills of quantities or cost-plus pricing. Payment occurs only
after completion of the tasks required. Milestone payments at specified

15
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COMMENCEMENT, DELAYS AND SUSPENSION

provision is contained in the Silver Book as written, other contracts do allow
for bonuses. For example, the EIC Contract provides for a bonus for eatly
completion calculated in a fashion similar to liquidated damages for each day
that substantial completion is achieved before the time for completion up to
a maximum limit (EIC 10.2). See also, ICC 37.6 and 37.7 and ENAA ca 5.7.

However, in certain circumstances the employer may not be concerned
with early completion. If early completion will not benefit the employer,
he has no reason to provide a bonus incentive. In fact, the employer may
in some cases wish to prohibit early completion to avoid responsibility for
the works during a gap period between taking over upon completion and
commencement of commercial operations.

Nonetheless, the concept of a bonus for early completion combined with
the control granted to the contractor in a design-build contract has had some
notable success. After the earthquake of 1994 in Northridge, California
United States, the California Department of Transport contracted with a:
private contractor for the rebuilding of the Santa Monica Freeway on a
design-build basis with a bonus for early completion. The construction was
scheduled to take five months. The contractor finished the work in only two
months and received approximately US$15 million as a bonus.3

Completion delays

The parties to a construction contract will want to create a performance
programme both to evaluate the progress of the project and to deal with any
request by the contractor for an extension of the time for completion. The
use of a programme allows the employer to regulate the completion time of
the works during the course of the performance of the contract.*

‘ The programme will break the project down into individual construcs
tion activities or steps. It shows the planned progress of the construction
including the interrelationships of each of the major construction activftiesj
It allows the employer to oversee the construction and to ensurs'that the
contractor progresses at the rate desired. In the event of delay,ircan be used
to analyse the effect on the time of completion with respect to a'given activ-
ity. The employer may require the programme to be subject to his approval
at first submission and when the contractor makes any amendments to the
programme. The employer may also require the contractor to revise the pro-
gramme with some frequency, particularly where the project is long-term.
For example, on the Eurotunnel project, because of the long-term nature
of the project and its technical complexity, the contractor was required
to provide a revision of the programme at regular intervals, not exceeding
three rnor_1ths_ (sqb-clause 14(2)). The employer could also request a revision
at any point in time.

3 Goldenhersh and Elder, “Design/Build Contracting for Caltrans”, The Construction
. Superconference, San Francisco, U.S., December 7-8, 1995.
UNCITRAL, UNCITRAL Legal Guide on Drawing Up International Contracts for the
Construction of Industrial Works (New York: UN, 1998) UNDOC. A/CN.9/SER.B/2, 114,
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The contract must also provide for extensions of the time for performance
when the progress of the works is delayed for certain causes not attribut-
able to the contractor or his sub-contractors, This change in the time for
completion will require a revision to the programme. The extension of time
benefits the contractor in that he avoids liquidated damages from accruing
when faced with certain causes of delay.’

The parties may wish to include the option for the employer to request an
increase in the contractor’s rate of construction (acceleration) in exchange
for an increase in the contract price, when the project is delayed or behind
schedule. The employer can require the contractor to give a proposal as to
the cost of accelerating progress in order to complete on or near the origi-
nal date for completion. The employer can then decide if he would rather
extend the time for completion, or receive the works within the time frame
originally agreed at a higher price. This same acceleration can occur where
the delay in completion is the fault of the contractor with no consequent
increase in the contract price.

In an effort to secure performance and define in advance the eventual con-
sequences ot breach by the contractor, contracts often contain liquidated
damages(cituses. These clauses specify the damages for certain breaches,
the movt ‘common being liquidated damages for failure to attain the time
for-wompletion and liquidated damages for failure to meet pre-determined
pecformance levels.

Parties should carefully examine the effects of the applicable law on any
liquidated damages clause. Some legal systems do not allow such clauses in
certain circumstances, while others allow their judges to reduce the agreed
damages if they are grossly excessive.® Under English law, a liquidated
damages clause must not be a penalty, in terrorem, i.e. it must be a “genu-
inely covenanted pre-estimate of damage”.’

A common method to assess and impose liquidated damages for delay is
by use of a daily rate for specific failure, such as failure to complete on time,
subject to some maximum limit. By using a daily rate, logically related to
the continuing loss to the employer, the liquidated damages clause is less
vulnerable to re-characterisation as an illegal penalty under the English®
and American legal systems.

Atkin Chambers, Hudson’s Building and Engineering Contracts, 12th edn (London: Sweet
and Maxwell, 2009), p.1172.

UNCITRAL, UNCITRAL Legal Guide on Drawing Up International Coniracts for the
Construction of Industrial Works (New York: UN, 1998) UNDOC. A/CN.9/SER.B/2, 220.
Dunlop Prewmatic Tyre Co. Ltd. v New Garage and Motor Co. Ltd. [1915] A.C. 79, 86, in
Atkin Chambers, Hudson’s Building and Engineering Contracts, 12th edn (London: Sweet
and Maxwell, 2009), p.1134; UNCITRAL, UNCITRAL Legal Guide on Drawing Up
International Contracts for the Construction of Industrial Works (New York: UN, 1998)
UNDOC. A/CN.9/SER.B/2, 220; or in N.D.J. Henchie, “FIDIC Conditions of Contract for
EPC Turnkey Projects—The Silver Book Problems in Store?” [200 11 LC.L.R. 41, 54.
Hudson’s Building and Engineering Contracts, 12th edn (London: Sweet and Maxwell,
2009), p.1144.
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Suspension by the employer

Many contracts, such as the Silver Book, allow the employer to suspend
progress on the works at his discretion. The contract may enable the
employer to suspend for any reason or may limit this power of suspension
to certain grounds. The contract may also require the employer to specify
the duration of any suspension for convenience. This time frame should
remain very flexible to permit recommencement at the earliest possible date.
If a suspension for the employer’s convenience is limited to certain grounds
these grounds should be clearly set out in the contract. :

If the employer is unable to state a reason for the suspension for which the
contractor is responsible, it follows that the contractor should be entitled to
an extension of the time for completion as well as the payment of any costs
incurred due to the suspension. However, the contractor is not compensated
for every case of suspension for which he is not directly responsible. The
contract may provide that if the cause of the suspension was foreseeable by
an experienced contractor as of the base date, then the contractor receives
neither an extension of time nor an increase in the contract price. When
the suspension is due to a cause attributable to the contractor, naturally
he is not justified in receiving either compensation or an extension of time
for the suspension. In either case, the contractor may also be required to
preserve and protect the works from harm or damage during the period of
suspension.

Suspensions by the employer should also be limited to a certain maximum
number of consecutive days for each individual suspension and also to
an overall total combined number of days of suspension. The contractor
should also be able to request permission to proceed after some period of
suspension prior to exercising his remedies for prolonged suspensions. For
example, if permission to proceed is requested after a certain period cf
suspension and not granted or the request ignored, the contractor should
enjoy certain remedies, such as right of contract termination. The exact
procedures for this situation should be provided in detail.

It may also be the case that only a portion of the works is suspended. If
the portion remains suspended for an extended period, the partics may wish
to have such a suspension treated as an omission ordered by the employer.
This would be similar to a variation or change order instructed by the
employer. However, it is important that the omitted part does not have a
material detrimental effect on the whole of the works.

Nonetheless, the employer will still want the works to satisfy as much of
the original purpose of the project as possible. Therefore, the contractor will
need to ensure that the contract is properly amended by a variation to take
into consideration the effect that this omission will have on his performance
obligations under the contract. This may include modification of any tests
specified in the contract as well as the results required.

During an employer-ordered suspension there may be other issues involv-
ing transfer of risk. For example, provisions may be necessary to attribute
responsibility for materials or plant that were scheduled to arrive but which
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are being held up or still arriving despite the suspension. The contractor
may be under an obligation towards a third party supplier or E;ubfconnjactor
to receive shipment of these materials. Provisions should be included in the
contract that deal with this situation in order to avoid the accumulation of
costs on the contractor during a period where no interim payment occurs
due to the suspension of the works.

Finally, the provisions relating to employer-ordered suspensions shogld
include a description of any requirements or obligations of the parties
relating to resumption of work after the suspension. The contractor may
be required to make good any deterioration, defect or loss that occurred
during the suspension. He should therefore be compensated for thee?e costs
and expenses to the extent that he was not the cause of the suspension nor
negligent in his duties to protect and preserve the suspended works.

Suspension by the contractor

Although st contained in the Silver Book, there has been some discussion
among industry commentators regarding a potential right to suspend. the
works'by the contractor for convenience, similar to the employer’s right.
Ir-atarnkey situation it is arguably unfair not to give the contractor some
fizht of suspension given his greater design responsibility. For example, the
contractor may want to suspend work for a certain period in order to reas-
sess his design without breaching the contract.” However, this is a radiFal
position given the potential impact on the completion date and is something
with which the author disagrees.

Discussion of Specific Sub-clauses

Clause 8 of the Silver Book, entitled “Commencement, Delays and
Suspension”, sets forth various clauses all relating in some way to the time
for completing the works. The time requirements for commencing and
completing the works are set forth in sub-clauses 8.1 and 8.2. Sub-clause
8.3 contains the Silver Book’s extensive programme provisions. Sub-clauses
8.4 and 8.5 both deal with potential extensions of the time for completion.
The chapter also sets forth the parties’ rights and privileges on matters relat-
ing to the rate of progress (Silver Book sub-clause 8.6), liquidated damages
for delay (Silver Book sub-clause 8.7), and suspension of the work by the
employer (Silver Book sub-clauses 8.8-8.12).

9 B. Eggleston, The ICE Design and Construct: a Commentary (Australia: Bl:ackw_ell Scientific
Publications, 1994), p.235. Mr. Eggleston suggests that the way to deal with this under the
ICE Contract is to persuade the employer’s representative that he should order a suspension
“for the proper construction and completion” of the works.
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COMMENCEMENT, DELAYS AND SUSPENSION
DISCUSSION OF SPECIFIC SUB-CLAUSES

8.1 Commencement of Works

Unless otherwise stated in the Contract Agreement:

(a)  the Employer shall give the Contractor not less than 7 days” notice of
the Commencement Date; and

(b)  the Commencement Date shall be within 42 days after the date on

which the Contract comes into full force and effect under Sub-Clause
1.6 [Contract Agreement],

The Comractor shall commence the design and execution of the Works as
soon as is fcasonably practicable after the Commencement Date, and shall then
proceed with the Works with due expedition and without delay.

Silver Book sub-clause 8.1 requires the employer to give the contractor
seven days’ notice of the commencement date, which must be within 421
days of the contract’s entry into force. Under the Silver Book, the contract
enters into full force and effect on the date stated in the C()’ntract (Silve
Book sub~lclause 1.6). The contractor is then under an obligation to coml:
mence design and execution as soon as is reasonably practicable after the
commencement date. The Silver Book imposes a further obligation that the
contractor proceed with due expedition and withour delay.

The un.lity of this provision in the FIDIC contracts is somewhat limited
The spe_c1ﬁc commencement date does not directly affect the time fcn:
cornpleuonP which is a specific date under the FIDIC contract, Indeed, the
HDI C Guide recognises that “the date on which the works are compfeted
is typically more important than the date on which they appear to be
comenced 7.1 The Guide also indicates the difficulty in determining what
constitutes commencement,

The commencement date notified by the employer primarily serves as a
benchmark reference for other provisions in the contract. For example.
mark_s the date by which the employer must provide the contractor accp* ‘:f:
the site (Silve.r Book sub-clause 2.1). The contractor’s representative \;:uét
alelzo be appointed and the time programme submitted prior tothis ciate
(Silver Book sub-clauses 4.3, 8.3). The contractor’s provision-af ‘ﬁsﬁrance
coverage must also begin on the commencement date (Silver B-ook sub-
clal_lse 18.1). However, it does not serve as a reference for project milest

or for the time for completion. e
. Orange Book sub-clause 8.1 is very similar to the Silver Book provision
in content but is less specific with regard to the exact number of days for
notice and the time period within which the commencement date mus};: fall
Under the Orange Book, the notice of the commencement date is given b :
the employer’s representative to the contractor within the time stated i hy
appendix for tender. s
.Sub~clauses 8.1 of the Red and Yellow Book are identical to each other
with one small exception. Since the Red Book generally does not c:ontemj

0 FIDIC, The FIDIC Contracts Guide (Lausanne: Fédération Intern

o T ationale des Tngénieurs-
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plate design of the works by the contractor, the contractor’s obligation is
only to commence execution as sOOn as reasonably practicable after the
commencement date, while under the Yellow Book both execution and
design must be commenced. The Red and Yellow Book provisions are also
nearly identical to the Silver Book, except that it is the engineer who gives
the notice of commencement and the 42-day window for the commence-
ment date runs from the contractor’s receipt of the letter of acceptance
rather than from the effective date of the contract.

The ENAA states that: “[t]he Contractor shall commence the Works
within the period specified in Article 5.1 (Time for Commencement) of the
Agreement and . . . the Contractor shall thereafter proceed with the Works
in accordance with the time schedule specified in Appendix 9-7 (Time
Schedule)” (ENAA 8.1). Article 5.1 of the ENAA contract agreement indi-
cates that: “[t]he Contractor shall commence the Works within seven (7)
days after the Fulfillment Date” (ENAA ca 5.1). “Fulfillment Date” means
the date on which the conditions precedent provided in art.11 of the agree-
ment have been fulfilled or, if no such conditions have been specified, the
last agrecmient signature date.

The-TOC provides that: “[u]nless otherwise agreed, the first Day of the
Time 10 Taking-Over is calculated from the Day after the Start Date” (ICC
5¢.2). Conditions precedent to the “Start Date” include receipt by:

(i)  the contractor of any advance payment, evidence of the employer’s
financial arrangements and possession of the site, and

(ii) the employer or the advance payment and performance guarantees.
(ICC 36.3)

Similarly, the EIC requires that the contractor “commence the Design
and the Works at the Commencement Date” (EIC 9.1). The commence-
ment date is to be stated in the appendix to the contract (EIC 9.2). The EIC
differs from the contracts discussed above in that it requires the contractor
to proceed with the works with due expedition and without delay “[u]pon
approval of the Final Design by the Owner”, though the parties may agree
that certain work be performed before that time (EIC 9.1).

The Infrastructure Conditions of Contract takes a more comprehensive
approach to the commencement date, stating that it shall be “(a) the date
specified in the Appendix to the Form of Tender or if no date is specified, (b) a
date between 14 and 28 days of the award of the Contract to be notified to the
Contractor by the Employer’s Representative in writing or, (c) such other date
as may be agreed between the parties” (Infrastructure Conditions of Contract
41(1)). Similar to the Silver Book, the Infrastructure Conditions of Contract
indicate that the contractor “shall start the Works on or as soon as is reason-
ably practicable after the Commencement Date. Thereafter the Contractor
shall proceed therewith with due expedition and without delay in accordance
with the Contract.” (Infrastructure Conditions of Contract 41(2))

The AIA provides that: “[t]he date of commencement of the Work shall be
the date of this Agreement unless a different date is stated below or provision
is made for the date to be fixed in a notice issued by the Owner” (AIA A.3.1).
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The ConsensusDocs provides a fixed commencement date, which is to
be the effective date of the agreement unless otherwise stipulated, for “the
W(_)rk” but contemplates in addition a notice to proceed from the employer
prior to commencement of construction. In addition, “The Work shall
proceed in general accordance with the Schedule of Work as such schedule
may be amended from time to time” (ConsensusDocs 6.1), “Construction
will commence upon the issuance by the Owner of a written notice to
proceed.” (ConsensusDocs 3.2.1)

The DBIA states that “[tlhe Work shall commence within five (5)
days of Design-Builder’s receipt of Owner’s Notice to Proceed (“Date of

Commencement™”) unless the parties mutuall ise i iting’
v agree otherwise i writing”
(DBIA ca 5.1—see also DBIA 8.1.1). R

8.2 Time for Completion

The COi.‘ltI‘.aCtOI shgll complete the whole of the Works, and each Section (if
any), within the Time for Completion for the Works or Section (as the case
may be), including:

(a)  achieving the passing of the Tests on Completion, and

(b)  completing all work which is stated in the Contract as being required

for the Works or Section to be considered to be completed for the

purposes of taking-over under Sub-Clause 10.1 [Taking Over of the
Works and Sections].

Silver Book sub-clause 8.2 requires the contractor to complete the works
or section within the time for completion stated for the works or particular
section. This provision states not only when “completion” must occur but
also lwhat completion entails. Under the Silver Book, “completion” includes
passing the tests on completion and completing all work required prior to
the employer’s taking over. However, this clause should be modified
state that the works or part will not be considered complete for the pur-
poses of this clause until the taking-over certificate has been issu:arhy the
employer or is deemed to have been issued under the contract:

Or-ange Book sub-clause 8.2 is substantially the same as the Silver Book
provision. However, it does not specifically state that all work required for
the works to be taken over by the employer must be completed prior to the
time for completion, though this may be implied. Sub-clause 8.2 of the Red
and Yellow Books is identical to the Silver Book provision.

The ENAA requires the contractor to attain “Mechanical Completion” of
the works with a specified number of months after the “Fulfillment Date”
(ENAA ca 5.2, 8.2). The time requirements may also be fixed for the dif-
ferent sections if the project is so divided (ENAA ca 5.2, 8.2). In addition
the time for completion is subject to a specific guarantee by the contracto;f

that he:

“shall attgin Mechanical Completion of the Plant (or a part for which a
separate time for completion is specified in the Agreement) within the Time for
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Completion specified in Article 5.2 (Time for Completion) of the Agreement, or
within such extended time to which the Contractor shall be entitled under GC
40 (Extension of Time for Completion).” (ENAA 26.1)

“Mechanical Completion” is defined under the ENAA as when the plant or
specific part(s) have been completed “mechanically and structurally and put
in a tight and clean condition, and that work in respect of Precommissioning
of the Plant (or such specific part thereof) has been completed, and that the
Plant or the specific part thereof is ready for Commissioning as provided in
GC 24 (Mechanical Completion)” (ENAA 1).

The EIC’s provisions regarding the time for completion are more simplis-
tic. Tt states that “[t]he whole of the Works shall be completed in accordance
with the provisions of the Contract within the Time for Completion” (EIC
9.2). It defines “Time for Completion” as completion of the works up to the
issue of the taking-over certificate (EIC 1.1(xxiii))."

The Infrastructure Conditions of Contract defines the time for completion
in terms of “substantial completion”. It requires that:

«[t]\ie-vrhole of the Works and any Section required to be completed within a
pértizular time as stated in the Appendix to the Form of Tender shall be sub-
srantially completed within the time so stated (or such extended time as may be
“llowed under Clause 44 or revised time agreed under clause 46(3)) calculated
from the Commencement Date.” (Infrastructure Conditions of Contract 43)

“Substantial completion” is not specifically defined under the Infrastructure
Conditions of Contract but instead involves a notification by the contractor
of substantial completion and the acceptance or non-acceptance of such by
the employer’s representative under clause 48 in relation to the issuance of
a certificate of substantial completion.

The AIA states that “[u]nless otherwise provided, Contract Time is the
period of time, including authorized adjustments allotted in the Design-
Build Documents for Substantial Completion of the Work” (AIA A.8.1.1).
Further, “[t]ime limits stated in the Contract Documents are of the essence
of the Design-Build Contract” (AIA A.8.2.1). The AIA defines substantial
completion as “the stage in the progress of the Work when the Work or
designated pottion thereof is sufficiently complete in accordance with the
Design-Build Documents so that the Owner can occupy or use the Work or
a portion thereof for its intended use” (AIA A.9.8.1).

The ConsensusDocs contemplate that “Substantial Completion” will
be achieved within a specific period from the “Date of Commencement”
and that “Final Completion” will be achieved within a specific period
from the date of “Substantial Completion” (ConsesnsuDocs 6.2). The
ConsensusDocs also states that time is of the essence (ConsensusDocs 6.2).
As in the ATA, under the ConsensusDocs substantial completion of the
works or of a designated portion is defined as “when construction is suf-
ficiently complete in accordance with the Contract Documents so that the

11 See Ch.14 for the EIC requirements for taking over.

291

12-14




12-15

COMMENCEMENT, DELAYS AND SUSPENSION

Owner_ can occupy or utilize the Project, or a designated portion, for the use
for which it is intended. . . ” (ConsensusDocs 2.3.19).

The DBIA contemplates that substantial completion of the works shall
be achieved within a certain number of calendar days, as specified by the
parties, after the date of commencement (DBIA ca 5.2.1). It also contains
a section where interim milestones or substantial completion of identified
portions can be set forth (DBIA ca 5.2.2). Under the DBIA: “Substantial
Completion is the date on which the Work, or an agreed upon portion of the
Work, is sufficiently complete so that Owner can occupy and use the Project
or a portion thereof for its intended purposes.” (DBIA 1.2.11.) Finally, the
contractor agrees that it will achieve the contract time(s) in accordance with
the art.5 provisions discussed above (DBIA 8.1.1).

8.3 Programme

The Contractor shall submit a time programme to the Employer within 28 days
after the Commencement Date. The Contractor shall also submit a revised pro-
gramme whenever the previous programme is inconsistent with actual progress
or with the Contractor’s obligations. Unless otherwise stated in the Contract
each programme shall include: ’

(a) ic order in which the Contractor intends to carry out the Works,
mciudmg the anticipated timing of each major stage of the Works,
(b) the periods for reviews under Sub-Clause 5.2 [Contractor’s
Documents],
(c) the sequence and timing of inspections and tests specified in the
Contract, and
{d)  asupporting report which includes:
(i) a general description of the methods which the Contractor
intends to adopt for the execution of each major stage of the
Works, and
(ii)  the approximate number of each class of Contractor’s Personnel
and of each type of Contractor’s Equipment for each major stage.

Unless the Employer, within 21 days after receiving a programn.=, gives notice
to the Contractor stating the extent to which it does not comply with the
Contract, the Contractor shall proceed in accordance with the programme
subject to his other obligations under the Contract. The Employer’s Personnci
shall be entitled to rely upon the programme when planning their activities.

The Contractor shall promptly give notice to the Employer of specific prob-
able future events or circumstances which may adversely affect or delay the
execution of the Works. In this event, or if the Employer gives notice to the
Contractor that a programme fails (to the extent stated) to comply with the
Contract or to be consistent with actual progress and the Contractor’s stated
intentions, the Contractor shall submit a revised programme to the Employer
in accordance with this Sub-Clause.

Silver Book sub-clause 8.3 requires the contractor to submit a perfor-
mance programme to the employer within 28 days of the commencement
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date. The contractor remains under an obligation to revise the programme
whenever the current programme becomes inconsistent with the actual pro-
gress of the works or the contractor’s obligations. The employer may also
require by notice a revision to the programme in the event of future events
or circumstances that may adversely affect or delay the execution of the
works. The contractor is under an ongoing obligation under this sub-clause
to notify the employer of such events. Contractors may want to consider the
possible impact of this notification requirement “on the starting point for
calculating the notice periods under sub-clause 20.1 [Contractor’s Claims]”
and, in the interests of fairness, contractors may want employers to be under
a similar notification obligation.'?

Sub-clause 8.3 also lists various things that must be included in the
programme, such as the order and timing of the works’ execution, review
periods, a report of the contractor’s work methods, and personnel and
equipment for each major stage of the project. The contractor proceeds
with the submitted programme unless the employer gives him notice of non-
compliance within 21 days of its receipt. The employer may also require a
revision if tiie programme becomes inconsistent with actual progress.

The Orange Book provisions regarding the work programme are found
in its sub-clause 4.14. Under this sub-clause, the contractor must submit
a programme to the employer’s representative within the time stated in
tiw-appendix to tender, not necessarily within 28 days of the commence-
‘hent date, as in the Silver Book. The content of the programme is less
comprehensive under Orange Book sub-clause 4.14 than under the Silver
Book provision. For example, under the Orange Book a description of the
contractor’s work methods is required only upon request of the employer’s
representative. The Orange Book also states that the programme must be
“developed using networking techniques, showing rarly start, late start,
early finish and late finish dates” (Orange Book sub-clause 4.14). This
has been eliminated from the corresponding Silver, Red and Yellow Book
provisions whose origin is the Orange Book. Orange Book sub-clause 4.14
also does not contain the affirmative obligation for the contractor to inform
the employer or his representative of specific future events or circumstances
which may adversely affect or delay the work. In short, the Orange Book’s
programme requirements are similar to the Silver Book but considerably less
comprehensive.

Sub-clauses 8.3 of the Red and Yellow Books are nearly identical to the
Silver Book provision. Both contain the obligation to submit a programme
and to submit revisions when the current programme is inconsistent with
actual progress or the contractor’s obligations. They also provide for the
possibility of rejection of the programme within 21 days of submission,
though the rejection is by the engineer under the Red and Yellow Books
rather than by the employer. Like the Silver Book, these contracts also
require the contractor to give prompt notice to the engineer of specific

12 RIC, The EIC Contractor’s Guide to the FIDIC Conditions of Contract for EPC Turnkey
Projects, 2nd edn (Berlin: EIC, 2003), p.21.
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future events that may affect or delay execution. The Red and Yellow Books
add that in this case the engineer may require an estimate of the anticipated
effect and/or variation proposal. This would also be possible under the
Silver Book’s variation procedure in clause 13, but it is not specifically men-
tioned in Silver Book sub-clause 8.3.

The Red and Yellow Book sub-clauses 8.3 further differ from the Silver
Book in that the content requirements for the programme are slightly more
detaileld. The Red and Yellow Book also differ slightly between each other
regarding the content of the programme. However, the substance of the
programme for all three contracts is still very similar.

The ENAA contains programme requirements similar to the Silver Book,

yet less comprehensive. Within a mutually agreed time period, the contrac-
tor must:

“prepare and submit to the Owner a program of the Works showing the
sequence in which it proposes to carry out the Works and the date by which the
Contractor reasonably requires that the Owner shall have fulfilled its obliga-
tions under the Contract so as to enable the Contractor to execute the Works
in accordance with the program and to achieve Mechanical Completion and
Acceptance of the Plant in accordance with the Contract.” (ENAA 18.2)

The contractor remains under an obligation to revise the programme
when appropriate and to submit all such revisions to the employer (ENAA
18.2). P_Iowever, the ENAA contains no specific obligation that the contrac-
tor notify the employer of specific future events that may affect or delay
execution of the works. The employer also does not have the unilateral
power to require programme revisions, making this largely dependent upon
the contractor’s good faith. The ENAA programme provision has been criti-
cised as allowing the contractor too much freedom regarding the schedule
for performance.'?

The ICC provides as follows:

“The Contractor shall normally, unless the circumstances do not Yequure it
prepare a detailed programme for the performance of the Waorks end thei;
interrelationship by using the “critical path method” or such other method/
sclhedule as agreed (the “Time Schedule”). The Contractor shall submit the
Time Schedule to the Employer not later than two months after the Start Date
The Time Schedule shall be updated monthly thereafter as part of a monthl);
Progress report to reflect any changes to the Time Schedule. The Employer shall
be entitled to comment on the Time Schedule and any update thereof and the

Contractor agrees to consider in good faith any and al
: y and all comment
Employer.” (ICC 38.4) e

These provisions are relatively “contractor favourable” as compared to
those of the Silver Book.

13 T. Wiwen-Nilsson, “A Brief View of the 1992 Edition of the ENAA Model Form-

International C : P ti : i
i eIl(r;;-aL;.cE{r{ajz(gl)ntraLt for Process Plant Construction (Turnkey Lump sum Basis)” (1994)
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The EIC requires the contractor to provide the employer with a detailed
work programme at the time of submission of the final design (EIC 4.5).
The programme must show, inter alia, “the sequence and methods in which
the Works are to be carried out” (EIC 4.5). Unlike the ENAA, the EIC does
impose upon the contractor the obligation “to inform the Owner of any cir-
cumstances or conditions adversely affecting or which may adversely affect
the execution of the Contract and ... any circumstances and conditions
which cause or which may be likely to cause significant alteration to the
programme” (EIC 4.6). In this case, the contractor must promptly submit
a revised programme to the employer taking account of such circumstances
and conditions (EIC 4.6).

The Infrastructure Conditions of Contract indicates that the contractor
must submit a programme within 21 days of the award of the contract to
the employer’s representative for his acceptance (Infrastructure Conditions
of Contract 14(1)(a)). The programme must show the order in which the
contractor proposes to carry out the works (Infrastructure Conditions
of Contract 14(1)(a)), and the contractor must also provide at the same
time his proposal generally describing the arrangements and methods of
construcfion for carrying out the works (Infrastructure Conditions of
Contract 14(1)(b)). Within 14 days of receipt, the employer’s representa-
tivé.may reject the programme with reasons or request additional infor-
taation (Infrastructure Conditions of Contract 14(2)). If the employer’s
.epresentative rejects any programime, the contractor must submit a revised
programme within 14 days of the rejection (Infrastructure Conditions of
Contract 14(1)(c)). The employer’s representative is also empowered to
request a revised programme when it appears that “the actual progress
of the work does not conform with the programme”, and the contractor
has 14 days to comply (Infrastructure Conditions of Contract 14(4)).
Submissions of programme revisions are also subject to the acceptance or

rejection provisions for the initial program (Infrastructure Conditions of

Contract 14(4)).
The AIA provides as follows:

“The Design-Builder, promptly after execution of the Design-Build Contract,
shall prepare and submit for the Owner’s information the Design-Builder’s
schedule for the Work. The schedule shall not exceed time limits and shall be
in such derail as required under the Design-Build Documents, shall be revised
at appropriate intervals as required by the conditions of the Work and Project,
shall be related to the entire Project to the extent required by the Design-Build
Documents, shall provide for expeditious and practicable execution of the
Work and shall include allowances for periods of time required for the Owner’s
review and for approval of submissions by authorities having jurisdiction over
the Project.” (ATA A.3.9.1)

Similarly, the ConsensusDocs do not require a detailed programme but
only a schedule of work. It states that the contractor: “shall maintain the
Schedule of Work. This schedule shall indicate the dates for the start and
completion of the various stages of the construction, including the dates
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COMMENCEMENT, DELAYS AND SUSPENSION

whfan iﬁformat_ion and approvals are required from the Owner. It shall be
revised as required by the conditions of the Work.” (ConsensusDocs 3.2.4)
The DBIA also requires a schedule for completion of the works, However

g C(Lntauls requirements more analogous to those contained in the Silver
ook:

“... Design-Builder shall prepare and submit, at least three (3) days prior
to the_meetmg contemplated by Section 2.1.4 hereof,’ a schedule for the
execution of the Work for Owner’s review and response. The schedule shall
;nchcate the dates for the start and completion of the various stages of Work
including the dates when Owner information and approvals are required tc;
enalb]e Design-Builder to achieve the Contract Time(s). The schedule shall be
revised as required by conditions and progress of the Work, but such revisions
shall not relieve Design-Builder of its obligations to complete the Work within
the Contract Time(s), as such dates may be adjusted in accordance with the
Contract Documents. Owner’s review of, and response to, the schedule shall
not be construed as relieving Design-Builder of its complete and exclusive

control over the means, methods, sequences and techni i
’ § niques f
Work.” (DBIA 2.1.3) ’ : o cxeeuting the

8.4 Extension of Time for Completion

The. Contractor shall be entitled subject to Sub-Clause 20.1 [Contractor’s
Claims] to an extension of the Time for Completion if and to the extent that
completion for the purposes of Sub-Clause 10,1 [Taking Over of the Works
and Sections] is or will be delayed by any of the following causes:

(a) a Variation (unless an adjustment to the Time for Completion has
been agreed under Sub-Clause 13.3 [Variation Procedure]),

(b) a cause of delay giving an entitlement to extension of time under a
Sub-Clause of these Conditions, or

(¢)  any delay, impediment or prevention caused by or attributable 10 'the

Employer, the Employer’s Personnel, or the Employer’s other cantrac-
tors on the Site.

If the Contractor considers himself to be entitled to an extensioteof the Time
for Completion, the Contractor shall give notice to the Employer in accord-
ance Vf/ith Sub-Clause 20.1 [Contractor’s Claims]. When detérmining each
extension of time under Sub-Clause 20.1, the Employer shall review previous

d;ttffrmmatlons and may increase, but shall not decrease, the total extension
of time.

SllV(?r Book sub-clause 8.4 sets forth the general provisions regardin
extensions of the time for completion in favour of the contractor. It state%
that t.he contractor shall be entitled to an extension of the time for comple-
tion if taking-over is delayed for certain listed causes, namely variations
delays caused by or attributable to the employer and generally any othe;

1 MEEtl.ng under the DRIA h ithi en da af agar Sat d
eld WL hm SEV d ys atter gree i i

= - ment beCOIIlCS Errective to discuss

contract admmlstratlon. ‘! ‘ l
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DISCUSSION OF SPECIFIC SUB-CLAUSES

cause of delay mentioned elsewhere in the contract as entitling the contrac-
tor to an extension of time. Any extension of time is subject to compliance
with the procedure for contractor’s claims under sub-clause 20.1. Subpart
(b) of Silver Book sub-clause 8.4 references other causes of delay for which
the contractor is entitled to an extension of time for completion appearing
at other points in the contract. A listing of these other causes is included in
Figure 12.3 at the end of this chapter. To avoid unnecessary time extensions,
the employer may wish to make entitlement to an extension conditional on
proof that the delay will affect the “critical path” of the construction work.
Contractors may be wise to consider the situations in which remedies such
as time alone, time and cost, and time, cost and profit are available under
the Silver Book. In the EIC Guide’s view, the logic of the Silver Book in this
respect is difficult to follow.!?

Orange Book sub-clause 8.3 is similar to the Silver Book provision. It
indicates that the contractor is entitled to an extension of the time for
completion in the event that delay is caused by a variation, any delay attrib-
utable to the employer, and any other cause referenced elsewhere in the con-
tract as eatitling the contractor to an extension of time. The Orange Book
also specilies that an extension of time may be possible for delays caused by
fore= niajeure events and “physical conditions or circumstances on the Site,
which are exceptionally adverse and were not (by the Base Date) foreseeable
Ly an experienced contractor” (Orange Book sub-clause 8.3(d)). Whereas
the Silver Book also allows an extension for force majeure events in its force
majeure clauses, the latter Orange Book exception for exceptionally adverse
physical conditions is not a ground for extension of time under the Silver
Book. In addition, the Qrange Book sub-clause does not make reference to
a contractor’s claims clause for the procedure. Orange Book sub-clause 8.3
itself contains the applicable procedure for the contractor to follow when
claiming an extension of time.

Red and Yellow Book sub-clauses 8.4 are identical in most respects to
Silver Book sub-clause 8.4. In addition to a permissible extension for vari-
ations, the Red Book also indicates that the extension applies to variations
as well as “other substantial change in the quantity of any item of work
included in the Contract” (Red Book sub-clause 8.4(a)). The Red and
Yellow Books also contain, in the relevant clause, two additional grounds
for extensions of time not contained in the Silver Book. They allow an
extension for “exceptionally adverse climatic conditions” and for “[u]
nforeseeable shortages in the availability of personnel or Goods caused
by epidemic or other governmental actions” (Red and Yellow Books sub-
clauses 8.4(c), (d)). The Silver Book does not allow for time extensions due
to climactic conditions unless these conditions represent a force majeure
under clause 19.1¢ The EIC Guide is critical of this possibility and empha-
sises the qualitative difference between a contractual right to an extension

15 The EIC Contractor’s Guide to the FIDIC Conditions of Contract for EPC Turnkey
Projects, 2nd edn (Berlin: EIC, 2003}, p.22.

16 The FIDIC Contracts Guide (Lausanne: Fédération Internationale des Ingénieurs-Conseils,
2000), p.174.
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59.3

594

59.5

protective orders limiting the dissemination and use of the confi-
dential information. Nothing herein shall prevent any Party from
objecting to the rule, regulation, or order requiring the disclosure.
The foregoing confidentiality obligation shall also apply to the con-
tents of this Contract.

The confidentiality obligation created by this Article 59 shall con-
tinue for a period of four years after Final Acceptance.
Publications of any kind on or in any media (including electronic
media) by a Party or initiated by a Party referring to the Works
shall require the prior written approval of the other Party, which
approval shall not unreasonably be withheld.

Article 60 Bribery, Gifts, Inducements or Rewards

Al-62 60.1

Al1-63

60.2

60.3

60.4

61.1

742

The Parties hereby warrant, represent and undertake to each other
that at the Date hereof, neither Party or its Sub-contractors, agents,
officers or any third parties on their behalf, has offered, given,
demanded, requested, accepted or agreed to any undue pecuniary or
other advantage of any kind (or implied or inferred that they will or
might do any such thing at any time in the future) in any way con-
nected with the Contract or any other contract between the Parties
(or any related parties).

The Parties agree that at all times throughout the course of
the Contract and thereafter they will comply with and ensure
that their Sub-contractors, agents, servants, employees and offic-
ers comply with the most current version of the ICC Rules of
Conduct and Recommendations to Combat Extortion and Bribery
in International Business Transactions, which are incorporated by
reference into this Contract as if written out here in full.

The Parties specifically confirm that the CDB and/or arbitral r1ibu-
nal, as the case may be, shall have the ability to determine <he civil
consequences of any alleged non-observance of this Artictc 69 to the
exclusion of the (non-criminal) courts.

Notwithstanding any applicable laws, no fraud or other illegal
conduct will discharge either Party from the Contract unless such
conduct deprives the other of the whole, or substantially the whole,
benefit of the Contract as a result of the action complained of and
the Party alleging such conduct has terminated the Contract under
Article 57.

Article 61 Entire Agreement, Severability and Amendments to the Contract

ENTIRE AGREEMENT

The Contract constitutes the entire agreement between the Parties
with respect to the subject matter of the Contract and supersedes

ICC MODEL TURNKEY CONTRACT FOR MAJOR PROJECTS

all communications, representations, negotiations and agreements
(whether written or oral) of the Parties with respect thereto made
prior to the Date of the Contract that are not incorporated by
writing into the Contract.

MODIFICATIONS TO THE CONTRACT

61.2

61.3

612

Any changes to this Contract must be evidenced in writing. No written
communication or action by either Party shall be effective to modify
or amend the Contract, unless the Parties have expressly agreed or
impliedly acknowledged in written communications between them
that the Contract should be or has been so modified or amended.

If any provision or condition of the Contract is prohibited or
rendered invalid or unenforceable, such prohibition, invalidity or
unenforceability shall not affect the validity or enforceability of any
other provision or condition of the Contract or its performance in a
jurisdiction where it is not prohibited or rendered invalid. Further,
to the extent possible, the provision or condition will be replaced
thréugh agreement or by the CDB and/or arbitral tribunal, as the
¢ase may be, by a valid and enforceable provision or condition with
the same or a similar result.

Neither Party waives any of its rights under this Contract by failing
to exercise them. Individual waivers do not amount to a general
waiver.

ALLEGING LACK OF CAPACITY

61.5

61.6

Each Party warrants that, once work has commenced on Site, it will
not allege that the person or persons who signed the Contract on
behalf of that Party lacked the capacity or authority to execute the
Contract, or that there was some other formal invalidity or incapac-
ity that affected the validity or enforceability of the Contract against
that Party. In particular, actual or alleged lack of governmental or
managing board authorizations or permits shall not excuse non-
performance or non-observance of the Contract by a Party.

If a Party named in the Contract does not have separate legal per-
sonality under the laws governing its status, the definition of the
Party bound by this Contract includes any organization of which it
is a part that does have separate legal personality.

WAIVER OF SOVEREIGN IMMUNITY AND SIMILAR PRIVILEGES

61.7

Any sovereign immunity or immunity from execution or attachment
is hereby waived by both Parties to this Contract. It is agreed that
this Contract is a commercial transaction under international law
and that governmental or state bodies entering into this Contract do
so with the intention of making the Contract effective in accordance
with its terms and so hereby waive any and all sovereign immunity,
immunity from attachment or administrative law requirements that
otherwise might have applied to them.
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Article 62  Joint and Several Liability

Al-64 62.1 If 51the1: Party constitutes (under applicable laws) a joint venture
consortium, partnership or other unincorporated grouping of t ,
or more persons, however it is described: pre T
(a)  those persons shall be deemed to be jointly and severally liable

to the other Party for the performance of the Contract: and
(b) ziolsle }Eersons shal! notify the other Party of their leadf;r, who
peisonsa.we authority to bind that Party and each of those
62.2  Neither ParFy to this Contract nor the members of the unincorpo-
rated grouping described in Article 62.1 shall alter it legal stajius

or divest itself of legal responsibility for its obligations under th
Contract without the written consent of the other Party. ’

Article 63 Sub.-contractor Notification and Responsibility and
Assignment of Sub-contractor’s Obligations
A1-65 63.1  Neither Party shall subcontract the whole of the Contract witho
the knowledge and express written agreement of the other Partut
Each Party shall be responsible for the acts or defaults of its Sug-
contractors, agents, officers or employees while performing th
Contract as if they were the acts or defaults of the Part o
632  Where agre.ed by the Parties at the Contract Date or Wh}fl:lre the Sub-
contractor is named in the Contract, the Contractbr shall give th
Employer not less than 28 Days’ notice of: e
(a) the intended appointment of a Sub-contractor, with reascn
?bly detailed particulars of the category of w0r1< ol
include its relevant experience; and ,
(b)  the intended commencement of the Su
the Site.
63.3  Except where otherwise agreed in this Contract, 1
any other rights in relation to the appointment: terms of engage-

ment SCOPE ()f VVDIk 01 an)’ Oth.e[ aspects Of a ub-C() IfIaCt()I S
3 S n

which shail
b-contractor’s work on

<itner Party has

ASSIGNMENT OF SUB-CONTRACTOR’S OBLIGATIONS

634 If a qu-contractor has undertaken a continuing and assignable
obligation to the Contractor for the Works designed or execufed
goo_ds, _materials or Plant supplied by that Sub-contractor, and if !tl?;
obhgatmn extends beyond the expiry of the last Defect éorrection
Period, _the Contractor shall, upon the expiry of the last Defect
Correct19n Period, and if requested so to do, assign the benefit of
such ob!lgatlon to the Employer for its unexpired duration. An
such assignment shall be at the expense of the Employer. o

744
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Article 64 Assignment of the Contract by either Party

64.1

64.2

Neither Party shall, without the express written consent of the other
Party, which consent shall not be unreasonably withheld, assign to
any third party the Contract or a part thereof or any right, benefit,
obligation or interest therein, except that each of the Parties shall
be able to assign either absolutely or by way of charge any money
payable to it, which may become payable under the Contract.
Sub-contracting is not considered to be assignment.

Article 65 Communications, including Notices and Consents

65.1

65.2

65.3

Wherever the Conditions of Contract provide for the giving or
issuing of approvals, certificates, consents, decisions, notices, noti-
fications and/or requests, these communications shall be:

(a)/~in writing and delivered by hand (against receipt), sent by
mail or courier, or transmitted by facsimile, electronic mail
with confirmation of receipt, or any other system of electronic
transmission or storage of information used by the Parties;
and

(b) delivered, sent or transmitted to the address for the recipi-
ent’s communications as stated elsewhere in the Contract (the
Schedule of Contractual Amendments) or otherwise normally
used. However, if the recipient:

(i) gives notice of another address, communication shall
thereafter be delivered accordingly; and

(ii) has not stated otherwise when requesting an approval or
consent, it may also be sent to the address from which the
request was issued.

Approvals, certificates, consents, decisions, requests, notices and/

or notifications shall not be unreasonably withheld or delayed by

either Party.

Any notice or other communication served by hand, fax, e-mail or

post shall be deemed to have been received:

(a) in the case of delivery by hand or by courier, when delivered
against an acknowledgement of receipt;

(b) in the case of fax or e-mail (with confirmation of receipt
requested) sent to the correct delivery address, the next local
Business Day following the Day of successful transmission; or

(c) in the case of registered mail with a return receipt, at 11:00 on
the Date of actual receipt,

provided that in each case where delivery by hand, courier or by

fax occurs after 18:00 on a Business Day, ot on a Day that is not a

Business Day, delivery shall be deemed to occur at 9:00 on the next

following Business Day. References to time in this Article 65 are to

local time and Business Days in the country of the intended recipient.
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20.3.5

20.3.6

approves the document subject to modification(s), the Contractor
may either accept the modification(s), whereupon the document
shall be deemed to have been approved, further modify the docu-
ment and re-submit it for the Owner’s approval in accordance with
GC 20.3.2 or dispute the modification(s) in accordance with GC 6
(Settlement of Disputes).

The Owner’s approval, either with or without modification(s), of
the document furnished by the Contractor shall not relieve the
Contractor of any responsibility or liability imposed upon it by any
provisions of the Contract.

The Contractor shall not depart from any approved document
unless the Contractor has first submitted to the Owner an amended
document and obtained the Owner’s approval thereof pursuant to
the provisions of this GC 20.3.

If the Owner requests any change in any already approved docu-
ment and/or in any document based thereon, the provisions of GC
39 (Change in the Works) shall apply to such request.

GC 21. Procurement

21.1

21.2

21.21

21.2.2

21:2.3

790

Materials

Subject to GC 14.2, the Contractor shall procure and transport to
the Site all the Materials in an expeditious and orderly manner.

Owner—supplied Equipment and Materials

If Appendix 9-3 (Scope of Works and Supply by the Owner) pro-
vides that the Owner shall in connection with the Plant and/or the
Works furnish to the Contractor any specific items of machinery,
equipment or materials, the following provisions shall apply:

The Owner shall at its own risk and expense transport each_item
to the place on or near the Site as agreed upon by the parties and
make available to the Contractor such item at the timé specified
in the program furnished by the Contractor pursuani.ter GC 18.2
(Program of Works) unless otherwise mutually agreed.

Upon receipt of such item, the Contractor shall inspect the same vis-
ually and shall notify the Owner of any shortage, defect or default,
if detected. The Owner shall immediately remedy any shortage,
defect or default, or the Contractor shall, if such be practicable and
possible, at the request of the Owner, remedy such shortage, defect
or default at the Owner’s cost and expense. After inspection such
item shall fall under the care, custody and control of the Contractor.
The provisions of this GC 21.2.2 shall apply to any item supplied
to remedy any such shortage or default or in substitution for any
defective item or to defective items which have been repaired.

The foregoing responsibilities of the Contractor and its obliga-
tions of care, custody and control shall not relieve the Owner of
liability for any undetected shortage, defect or default, nor place
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21.3
21.3.1

£1.3.2

21.3.3

21.3.4

HiLHN

the Contractor under any liability for any such shortage, defect or
default whether under GC 27 (Defect Liability) or any other provi-
sion of the Contract.

Long Lead Ttems

If Appendix 9-8 (List of Vendors for Major Equipment and
Materials) provides that a purchase order or contract for any specific
item of machinery, equipment or materials which has been placed
or entered into by the Owner before the date of the Agreement is
to be assigned to the Contractor by the Owner or novated in favor
of the Contractor, then, subject to this GC 21.3, the Owner, the
Contractor and, where appropriate, the vendor shall enter into an
agreement for assignment or novation whereby the rights and obli-
gations of the Owner under such purchase order or contract shall
be assigned to the Contractor or the Contractor shall by novation
assume such rights and obligations within twenty-one (21) days
after the Fulfillment Date or within such other period as may be
agrsed between the Owner, the Contractor and, where appropriate,
thiewendor. Such items are referred to in the Contract as “Long Lead
Jtems” and after assignment or novation of the purchase order or
contract shall be included within the definition of “Materials™ set
out in GC 1 (Definitions).

At the time of signing of the Agreement, the Owner shall supply
to the Contractor for its review all documents relating to such
purchase order or contract (including quotations, terms and condi-
tions and specifications) and if the Contractor wishes to make any
modifications to the terms and conditions of the purchase order
or contract, the Owner shall use its best endeavors to obtain such
modifications.

Within twenty-one (21) days of the receipt of all documents relat-
ing to such purchase order or contract from the Owner or within
such other period as may be agreed between the Owner and the
Contractor, the Contractor may propose amendments to the
Contract including exclusions from or relaxations of the specific
obligations and liabilities assumed by the Contractor under the
Contract with respect to such Long Lead Items, on the grounds
that the vendor’s performance warranties are not acceptable to the
Contractor or the proposed terms of the purchase order or contract
are not compatible with the Contract.

In the event that the Owner and the Contractor fail to agree upon
such amendments within thirty (30) days of the Contractor’s
proposal, then (notwithstanding any contrary provisions in the
Contract) such assignment or novation shall not take place and the
Long Lead Items in question shall be treated as Owner—supplied
equipment and materials in accordance with GC 21.2 (Owner—
supplied Equipment and Materials).

Subject to such amendments to the Contract as have been agreed
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21.3.5

21.4
21441

21.4.2

21.4.3

21.4.4

21.5

792,

pursuant to GC 21.3.3, the Contractor shall, after assignment or
novation of the relevant purchase order or contract, assume respon-
sibility to the Owner for such Long Lead Items.

All necessary costs for transportation, erection and comumissioning
of the Long Lead Items to be incurred subsequent to their delivery
by the vendor are included in the Contract Price. Except for these,
upon assignment or novation as provided in GC 21.3.1, all costs
and expenses incurred by the Contractor relating to the acquisition
of the Long Lead Items including the purchase price therefor and
all costs relating to the administration, review of vendor drawings,
expediting and inspection of the Long Lead Items shall be added to
the Contract Price as if the assignment or novation were the result
of a Change Order issued by the Owner in accordance with GC 39
(Change in the Works). Provided that if the Owner has made any
payment to the vendors of the Long Lead Items prior to the assign-
ment or novation, then such payment shall be deemed to have been
made by the Owner to the vendors on behalf of the Contractor.

Transportation

The Contractor shall at its own risk and expense transport all
Materials and Construction Equipment and Facilities to the Site.
Unless otherwise provided in the Contract, the Contractor shall be
entitled to select any mode of transport operated by any person to
carry the Materials and Construction Equipment and Facilities.
Upon dispatch of each shipment of Materials and Construction
Equipment and Facilities, the Contractor shall notify the Owner
by facsimile or email of the description of the Materials and/
or Construction Equipment and Facilities, the point and means
of dispatch and the estimated time and point of arrival in the
country where the Site is located, if applicable, and at the Site, The
Contractor shall furnish the Owner with relevant shipping, docu-
ments to be agreed upon between the parties.

The Contractor shall be responsible for obtaining, ¢ necessary,
approvals from the competent authorities for transpertation of all
Materials and/or Construction Equipment and Facilities to the Site.
The Owner shall use its best endeavors in a timely and expeditious
manner to assist the Contractor in obtaining such approvals, if
requested by the Contractor. The Contractor shall indemnify and
hold harmless the Owner from and against any claim for damage
to roads, bridges or any other traffic facilities which may be caused

by the transport of Materials and/or Construction Equipment and
Facilities to the Site.

Customs Clearance

The Contractor shall, at its own expense, handle all imported
Materials and Construction Equipment and Facilities at the point(s)
of import and any formalities for customs clearance, subject to the
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GC 22.

Owner’s obligations under GC 14.2, and provided that if applicable
laws or regulations require any application or act to be made by or
in the name of the Owner, the Owner shall take all necessary steps
to comply with such laws or regulations.

Construction

221
22.1.1

N2

22.1.3

Setting Qut/Supervision/Labor

Bench Mark .
The Contractor shall be responsible for the true and proper setting—
out of the Works in relation to bench marks, reference marks and
lines provided to it in writing by the Owner.

If, at any time during the progress of the Works any error shall
appear in the position, level or alignment of the Works, the
Contractor shall forthwith notify the Owner of such error and, at
its own expense, immediately rectify such error to the regsonable
satisfaction of the Owner, unless such error is based.on incorrect
data provided in writing by or on behalf of the Owner, in which case
the expense of rectifying the same shall be borne by the Owner.

Contractor’s Supervision .
The Contractor shall give or provide all necessary superintendence

during the execution of the Works, and the Constructi.(m Manalger
or his deputy shall be constantly on the Site to provide flllll—tlme
superintendence of the Works. The Contractor shall prov@e anj
employ only such technical personnel as are skilled and experience
in their respective callings and such supervisory staff as are compe-
tent to give adequate supervision to the work they are required to
supervise.

Labor o

(a) The Contractor shall provide and employ on tht? Site in
the execution of the Works such skilled, serm—skﬂled. and
unskilled labor as is necessary for the proper and timely
execution of the Works.

(b) Unless otherwise provided in the Contract, the Contrag:or
shall be responsible for the recruitment, transportation,
accommodation and catering of all labor, local or expatriate,
required for the execution of the Works and for all payments
in connection therewith. .

(c) Subject to GC 10.4, the Contractor sl_lall be responsible for
obtaining all necessary permit(s) or visa(s) from the appro-
priate authorities for the entry of all labor and personnlel o
be employed on the Site into the country where the Site is
located. ‘

(d) The Contractor shall at its own expense be res?onmble for
the repatriation of all its and its Sub—contractor’s personnel
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employed upon the Works at the Site to the countries from
which they were recruited. The Contractor shall be responsi-
ble for the suitable maintenance of all such persons from the
cessation of their employment on the Works to their depar-
ture from the country where the Site is located and in default
the Owner may repatriate and maintain such persons and
recover the cost of doing so from the Contractor,

(e) The Contractor shall at all times during the progress of the
Works use its best endeavors to prevent any unlawful, riotous
or disordetly conduct or behavior by or amongst its employ-
ees and the employees of its Sub-contractors.

(f)  The Contractor shall, in all dealings with its labor and the
labor of its Sub—contractors for the time being employed on or
in connection with the Works, pay due regard to all recognized
festivals, official holidays and religious or other customs.

22.2  Construction Equipment and Facilities

22.2.1 AllConstruction Equipment and Facilities brought by the Contractor
on to the Site shall be deemed to be intended to be used exclusively
for the execution of the Works and the Contractor shall not remove
the same from the Site until such Construction Equipment and
Facilities are no longer required for the execution of the Works.

22.2.2 Unless otherwise specified in the Contract, upon completion of the
Works, the Contractor shall remove from the Site all Construction
Equipment and Facilities brought by the Contractor on to the Site
and any surplus materials remaining thereor.

22.2.3 The Owner will, if requested, use its best endeavors to assist the
Contractor in obtaining any local, state or national government per-
mission required by the Contractor for the export of Construction
Equipment and Facilities imported by the Contractor for use i
execution of the Works which are no lon
tion of the Works.

Lie
ger required for the execu-

22,3 Site Regulations and Safety
The Owner and the Contractor shall establish Site regulations
setting out the rules to be observed in the execution of the Worls at
the Site and shall comply therewith. The Contractor shall prepare
and submit to the Owner proposed Site regulations for the Owner’s
approval which approval shall not be unreasonably withheld,

Such Site regulations shall include, but not be limited to, rules in
respect of:

(a) Security

(b) Safety of works
{c)  Gate control

d) Sanitation

e) Medical care

f)  Fire prevention

(
(
(
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22.4  Opportunities for Other ContFactors ) he Ovne, give al
The Contractor shall, upon written request from tke - i
reasonable opportunities for carrying out their work to anjtz her con.
tractors employed by the Owner on or near the Site, excep hwworks
to the extent that any such work may cause any delaﬁ/ 1rC1) t Z X mal;e
If the Contractor shall, upon written request from the Ow S f,or 8
available to any such other contractors any roac'is or way i
maintenance of which the Contractor is responrmble, or permi -
use by such other contractors of any Cons;tructlon qu;;prenfi)rl and

iliti i rvice of whatsoever natur

Facilities, or provide any other servic uen

other cor;tractors, the Owner shall fully compzniate thf: C(t)l;l;facon
ccasioned by such o -

for any loss or damage caused or o _ e : sot

i h use or service and shall pay

tractors in respect of any suc : o the

Contractor reasonable remuneration for the use of such equipm

or the provision of such services.

22.5 Em(.[ E'GHCE W 01‘1( . ) ) ) )
‘y O (=3 l('.y arising in co nection VVltll al’!d durl[lg
\ g
IL, Oy reason f an eme g

the execution of the Works, any protective or remedial V;;Ot\)l;r S?Eil
be necessary as a matter of urgency to prevent damage kto the 4
the Contractor shall immediately carry out such wmi ’ —
If the Contractor is unal(aile or ur1w1lhr1%J todcc)i:l)e s;fc*;l v‘:fv(:)rrk e
diarely, the Owner may do or cause to be s e
etermine is necessary in order to prevent ame?g

gg%?ii)?(?.ylg such event the Owner shall, as soon ﬁs %rac:i:ii)g:
after the occurrence of any suc}l: emerkgzncge, ::1)51?}71 ;rgas ((:[133 ractor
i iti ch emergency, the work do :

Ifgrw Etgll% (;sfcilk done fr caused to be dope by the Owner 1:,1 v:*c;;l;
which the Contractor was liable to do at its own expense un[1 ;tion
Contract, the reasonable costs incurred by the Owner in con
therewith shall be paid by the Contractor to the Owner.

22.6  Site Clearance

ite Clearance in Course of Works .
2ol illtihce course of carrying out the Works, the Contrgctm 1}11;1[111 kjﬁﬁ
the Site reasonably free from all unnecessary obstruc f Or,n nd
shall store or remove any surplus materials, clear a(\iva.zmlc') e
Site any wreckage, rubbish or temporary works an r iy il
Construction Equipment and Facilities no longer requir
execution of the Works.

.2 Clearance of Site after Acceptance
e Af‘:er Acceptance of all parts of the Plant hbys'the Owneé'i:atg}f
from the Site any wre 5
tractor shall clear away and remove _ .
rclfb[;)i?}f and debris of any kind, and leave the Site and the Plant in
a clean and safe condition.
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22.7  Watching and Lighting
Il."h}fl:thon;ract.or shall provide and maintain at its own expense all
ighting, fencing and watching when and where necessary for the
p;OfJer execution and thg protection of the Works, or for the safety
of the owners and occupiers of adjacent property and the public.

22.8  Work at Night and on Holidays

22.8.1 Unless _otherwise provided in the Contract, none of the work shall
be carried out during the night and on public holidays of the counta
where the Site is located without the prior written consent of tll;y
Owner, except where the work is necessary or required to ensure th:
safety of the Works or for the protection of life or to prevent loss
of or damage to property, when the Contractor shall immediatel
advise the Owner. Provided that the provision of this GC 22 SE i/
shall not apply to any work which is customarily carried b
rotary or double—shifts, A

22.8.2 Notwithstanding GC 22.8.1 or GG 22.1.3 (Labor), if and when th
Contractor' comsiders it to be necessary to carry 01,.1t work at rrlli he
or on public holidays so as to meet the Time for Completion agné

requests the Owner’s consent th.
. ereto, the Owner shall not -
sonably withhold such consent. e

GC 23. Test and Inspection

23.1  The Contractor shall, at its own ex

pense, carry out at the place of
manufacture and/or on the Site all such tests and/or inspections

of i
Cozlliiai/éatenals and any part of the Works as are specified in the
23.2 The Owner shall be entitled to attend the aforesaid tests and/cs
inspections by its own duly authorized and designated inspecr \C L
Prowded tlhat the Owner shall bear all costs and expenses inc \ LIc':i
in connection with such attendance including, but not Iim"‘;d tu Ifell
traveling and board and lodging expenses. , N
23.3 Wheneyer the Contractor is ready to carry out any suci test and/
nspection, the Contractor shall give a reasonable ad;farice notfl Olf-
such test and/or inspection and of the place and time thereof C;l('l)
Contractor shall obtain from any relevant third party or man.ufac(f
turer any necessary permission or consent to enable the Owner’
Inspector to attend the test and/or inspection. o
The Contractor shall provide the Owner with a certified f
the results of any such test and/or inspection. e
_If Fh? Owner’s inspector fails to attend the test and/or inspection, or
if it is agreed between the parties that the Owner’s inspector 1:1 1l
not dolso, .then the Contractor may proceed with theP::est Scb’a
inspection in the absence of the Owner’s inspector and roviadn 1(1) .
Owner with a certified report of the results thereof, ’ e
Th(le Ownclar may require the Contractor to carry out any test and/
or inspection not described in the Contract, provided that no such

23.4

235
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test and/or inspection impedes the progress of the Works and/or
the Contractor’s performance of its other obligations under the
Contract, and provided further that the Contractor’s reasonable
costs and expense incurred in the carrying out of such test and/or
inspection shall be added to the Contract Price.

23.6  If any Materials or any part of the Works fails to pass any test and/
or inspection, the Contractor shall either make good such Materials
or part of the Works and shall repeat the test and/or inspection after
first giving a notice under GC 23.3.

237  The Contractor shall afford the Owner, at the latter’s expense, access
at any reasonable time to any place where the Materials are being
manufactured or the Works are being executed in order to inspect the
progress and the manner of manufacture or construction, provided
that the Owner shall give the Contractor reasonable prior notice.

23.8 The Contractor agrees that neither the execution of a test and/or
inspection of Materials or any part of the Works, nor the attend-
ance by the Owner’s inspector, nor the issue of any test certificate
nirsuant to GC 23.4, shall release the Contractor from any other

sesponsibilities under the Contract.

23.9. “No part of the Works or foundations shall be covered up on the
Site without carrying out any test and/or inspection required under
the Contract and the Contractor shall give reasonable notice to the
Owner whenever any such part of the Works or foundations are
ready or about to be ready for test and/or inspection; such test and/
or inspection and notice thereof shall be subject to the requirements
of the Contract.

23.10 The Contractor shall uncover any part of the Works or foundations
or make openings in or through the same as the Owner may from
time to time require at the Site and shall reinstate and make good
such part or parts.

If any part of the Works or foundations have been covered up at

the Site after compliance with the requirement of GC 23.9 and are

found to be executed in accordance with the Contract, the expenses
of uncovering, making openings in or through, reinstating and
making good the same shall be borne by the Owner, and the Time
for Completion shall be reasonably adjusted to the extent that the

Contractor has thereby been delayed or impeded in the performance

of any of its obligations under the Contract.

GC 24. Mechanical Completion

241  As soon as the Plant or any part thereof has, in the opinion of the
Contractor, been completed mechanically and structurally and
put in a tight and clean condition, as specified in Appendix 9-5

(Technical Specifications), excluding such minor items as finishing

of insulation and painting, and other items not materially affecting

the operation or safety of the Plant, the Contractor shall so notify

the Owner in writing.
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24.2

24.5

24.4

24.5

24.6

798

Within seven (7) days after receipt of the notice from the Contractor
under GC 24.1, the Owner shall supply the operating and mainte-
nance personnel specified in Appendix 9-3 (Scope of Works and
Supply by the Owner) for Precommissioning of the Plant or any part
thereof.
Pursuant to Appendix 9-3 (Scope of Works and Supply by the
Owner), the Owner shall also provide, within the said seven (7) day
period, the raw materials, utilities, lubricants, chemicals, catalysts,
facilities, services and other matters required for Precommissioning
of the Plant or any part thereof.
As soon as is reasonably practicable after the operating and main-
tenance personnel have been supplied by the Owner and the raw
materials, utilities, lubricants, chemicals, catalysts, facilities, and
services and other matters have been provided by the Owner
in accordance with GC 24.2, the Contractor shall commence
Precommissioning of the Plant or the relevant part thereof in prepa-
ration for Commissioning.
As soon as all works in respect of Precommissioning are completed
and, in the opinion of the Contractor, the Plant or any part thereof is
ready for Commissioning, the Contractor shall so notify the Owner
in writing,.
The Owner shall, within fourteen (14) days after receipt of the
Contractor’s notice under GC 24.4, either issue a Mechanical
Completion Certificate in the form specified in Schedule 1 hereto
stating that the Plant or that part thereof has reached Mechanical
Completion as at the date of the Contractor’s notice under GC 24.4,
or notify the Contractor in writing of any defects and/or deficien-
cies.
If the Owner notifies the Contractor of any defects and/or deficieli=
cies, the Contractor shall then correct such defects and/or deticien-
cies and shall repeat the procedure described in GC 24.4.
If the Owner is satisfied that the Plant or that part_thescof has
reached Mechanical Completion, the Owner shally svithin seven
(7) days after receipt of the Contractor’s repeated notice, issue a
Mechanical Completion Certificate stating that the Plant or that
part thereof has reached Mechanical Completion as at the date of
the Contractor’s repeated notice.
If the Owner is not so satisfied, then it shall notify the Contractor in
writing of any defects and/or deficiencies within seven (7) days after
receipt of the Contractor’s repeated notice and the above procedure
shall be repeated.
If the Owner fails to issue the Mechanical Completion Certificate
and fails to inform the Contractor of any defects and/or deficien-
cies within fourteen (14) days after receipt of the Contractor’s
notice under GC 24.4 or within seven (7) days after receipt of
the Contractor’s repeated notice under GC 24.5, then the Plant
or that part thereof shall be deemed to have reached Mechanical

—?—M%DEL ..

Completion as at the date of the Contractor’s notice or repeated
notice, as the case may be. . .

24.7  As soon as possible after Mechanical CompleFlon, t1.1e Corétraci;otr
shall complete such minor items as finishing of 1nsulat1oln an paf :
ing, and other items not materially affecting the operation or safety

3
of the Plant.

GC 25. Commissioning and Acceptance

25.1 Commissioning

25.1.1 Commissioning of the Plant or any part the_reof ;hallhbeo (\::)nrz;
menced by the Contractor immediately after issue by t 5:24 pa
of the Mechanical Completion Certificate pursuant to G 245
deemed Mechanical Completion under GC 24.6. Commlsslioil(i)n%
consists of the work specified in _}he T;/ork ;’roc)edures (W

issioning and Performance Test Procedure).

25.1.2 g?][rl:f]gl Comn‘ﬁssioning, the Owner shall supply, for use byttlrls
Cehtractor, the operating and maintenance pf:rspppel, rawl mate .
dls) utilities, lubricants, chemicals, catalysts, facilities, sefvmes an \
other matters required for the operation of the Plant or ;u‘gy palr
thereof as specified in Appendix 9-3 (Scope of Works and Supply

ner). .

25.1.3 ]\37(}/7}::{? t?f‘:V Coritractor considers that th‘e Plant or any part trl;erfof ﬁz
ready for the carrying out of the appl}cabl? Performance est,
Contractor shall so notify the Owner in writing.

Performance Test . ' i
igél Immediately after giving the notice specified in GS Zjlc][-g, Elﬁz
Performance Test (and repeats thereof) shall be conducte ly ;
Contractor during Commissioning of the Plant or the lr; eva;l
part thereof to ascertain whether the Plant or thaF part satis e;lt e
Plant Performance Guarantees in accordance with GC 28 (Plant
ance Guarantees).

25.2.2 Igffrffgitlasons not attributable to the Contractor, the Perform?nﬁe
Test of the Plant or that part thereof cannot be succ;ssg 3;
completed within six (6) months from the date of Mﬁec Smcar
Completion or within any other period agreed upon by t eflﬂ\gﬁled
and the Contractor, the Contractor shall be deemed to have e
its obligations with respect to the Plant Performance Guarantees
and GCs 28.2 and 28.3 shall not apply.

L Acceptance
%g .?3).1 The Owner shall be deemed to have accepted the Plant or any part

thereof when: o .

(a) the Contractor has fulfilled its obligations with respect to t}lle
Plant Petformance Guarantees for the Plant or that part in
accordance with the provisions of GC 28 (Plant Performance
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GC 33. Loss or Damage to Property/Accident or Injury to Workmen/

Indemnification

A2-48 33.1  The Contractor shall indemnify and hold harmless the Owner, its
affiliates or subsidiaries and its contractors and the employees, offic-
ers and agents of any of them (hereinafter collectively referred to
as the “Owner Indemnitee Parties” or individually as an “Owner

Indemnitee Party”) from and against any and all suits, actions or

administrative proceedings, claims, demands, losses, damages and

costs and expenses of whatsoever nature, including attorney’s fees
and expenses, in respect of:

(a)  the death or injury of any employee, officer or agent of the
Contractor, its affiliates, subsidiaries or sub-contractors (all of
the aforesaid being collectively referred to as the “Contractor
Indemnitee Parties® or individually as a “Contractor
Indemnitee Party”) arising in connection with the Works from
any reason whatsoever (other than a willful act or any willful
negligence of any Owner Indemnitee Party); or

(b) loss of or damage to any property in the ownership or pos-
session of any Contractor Indemnitee Party (other than the
Plant) arising in connection with the Works from any reason
whatsoever (other than a willful act or any willful negligence
of any Owner Indemnitee Party or as specified in GC 32.2 or
GC 38.3); or

(c) loss of or damage to any property in the ownership or pos-
session of any Owner Indemnitee Party arising in connection
with the execution of the Works (provided however that the
Contractor’s liability under this GC 33.1 (c) shall be limited to
the amount recoverable from insurances procured under GC
34 (Insurance)); or

(d) the death or injury of or loss of or damage to propeity. of
any third party arising in connection with the execution of
the Works and by reason of the negligence of the Cénitactor
Indemnitee Party.

For the purpose of this GC 33, “third party” shall mean any party

which is not an Owner Indemnitee Party or a Contractor Indemnitee

Party.

33.2  If any proceedings are brought or any claim is made against any
Owner Indemnitee Party which might subject the Contractor to lia-
bility under GC 33.1, the Owner shall promptly give the Contractor
a notice thereof and the Contractor may at its own expense and in
the Owner Indemnitee Party’s name conduct such proceedings or
claim and any negotiations for the settlement thereof.

If the Contractor fails to notify the Owner within twenty-eight (28)

days after receipt of such notice that it intends to conduct any such
proceedings or claim, then the Owner Indemnitee Party shall be free
to conduct the same on its own behalf. Unless the Contractor has SO
failed to notify the Owner Indemnitee Party within the twenty-eight

808
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(28) day period, the Owner Indemnitee Party shall makehno adrm;:

sion which may be prejudicial to the defense of any such procee

i laim. o .

11211?2 OOr‘:rr?er and the Owner Indemnitee Party be.mg mderpmﬁed

shall, at the Contractor’s request, afford all a.vallable as§1stanc§

to the Contractor in conducting such proceedings or claim, an
shall be reimbursed by the Contractor for all reasonable expenses

i d in so doing.

33.3 11{11:: r]Swner shall éigndemnify and hold harmless the Contractor
Indemnitee Parties from and against any and all suits, actions og
administrative proceedings, claims, demaqu, lo§ses, damage:s ?n
costs and expenses of whatsoever nature, including attorney’s fees

enses, in respect of:

?;)d efﬁe deaéh or irl'fjury of any emp.loyec?, officer or agent.ol: atlly
Owner Indemnitee Party arising in connection with the
Works or the Contract from any reason whatsoever (other
than a willful act or any willful negligence of any Contractor
ndemnitee Party); or .

) ;gjseof or damage) to any property in the_ ow_nershlp or POSS?I

) sion of any Owner Indemnitee Party arising in connection wit
the Works or the Contract from any reason whatsoever (other
than a willful act or any willful negligence of any Contractor
Indemnitee Party and except to the extent that the Contractor
shall be liable for the same under GCs 32 or 33.1); or ;

(c) the death or injury of or loss of.or dgmage to pr;()pertéf l;)
any third party arising in connection with the Wor s and by
reason of the negligence of any Owner Incllemmtee P.art.y.

The provisions of GC 33.2 shall apply mutgtls.mutaéldls in atny

case where proceedings are brought or a clalm.is made agains ta

Contractor Indemnitee Party which might subject the Owner to

iability under this GC 33.3. .

334 {;&allll;z gontractor Indemnitee Party or Owner_ Indemmtt;le llPalrlEy
entitled to the benefit of an indemnity under this GC 33 s a hti e
all reasonable measures to mitigate any loss or damage whic }alls
occurred. If the party so entitled fails to take such measures.,f tl e
other party’s liabilities shall be reduced to the same extent as if the
party so entitled had taken such measures.

. rance .
2}5134 EISIE:SS otherwise specified in Appendix 6 (Insurance ‘Reunr‘emefIfltsz,
the Contractor shall at its expense take out and maintain in e FC 3
or cause to be taken out and maintained in effect, durmg the perfor-
mance of the Contract, the insurances se.t.forth bel‘ow in the suIms%
and with the deductibles and other COI].dltIOIlS specified in Partf 12
the said Appendix. The identity of the insurers and the f](:rrn of t ei
policies shall be subject to the approval of the Owner, such approva
not to be unreasonably withheld.
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34.2

34.3

810

(a) Marine Cargo Insurance
covering physical loss or damage occurring, whilst in transit
from the supplier’s or manufacturer’s works or stores until
arrival at the Site, to the Materials (including spare parts
therefor) and to the Construction Equipment and Facilities to
be provided by the Contractor or its Sub~contractors.

(b) Erection All Risks Insurance
covering physical loss or damage to the Works at the Site,
occurring prior to Acceptance of the Plant, with continuing
coverage for the Contractor’s liability in respect of any loss or

damage occurring to any part of the Plant during the relevant
Defect Liability Period.

(c) Third Party Liability Insurance
covering liability in respect of bodily injury or death suf-
fered by third parties (including the Owner’s personnel) and
physical loss of or damage to property (including the Owner’s
existing property and any parts of the Plant which have been

accepted by the Owner) occurring in connection with the

execution of the Works.
(d)  Automobile Liability Insurance

covering use of all vehicles used by the Contractor or its Sub—

contractors (whether or not owned by them) in connection

with the execution of the Works.
(e) Workmen’s Compensation

in accordance with the statutory requirements applicable in

any country where the Works or any part thereof is executed.
(f)  Employer’s Liability

in accordance with the statutory requirements applicable in

any country where the Works or any part thereof is executed
(8)  Such other insurances as may be specifically agreed upoi-by

the parties hereto.
The Owner shall be named as co—insured under all insunaied poli-
cies taken out by the Contractor pursuant to GC 344 except for
the Workmen’s Compensation and Employer’s Liability Insurances
and the Sub-contractors shall be named as co—insureds under all
insurance policies taken out by the Contractor pursuant to GC
34.1 except for the Marine Cargo, Workmen’s Compensation and
Employer’s Liability Insurances, and all insurer’s rights of subroga-
tion against such co—insureds for losses or claims arising out of the
performance of the Contract shall be waived under such policies.
The Contractor shall, prior to commencing any relevant part of the
Works, deliver to the Owner certificates of insurance (or copies of
the insurance policies) as evidence that the required policies are in
full force and effect. The policies shall provide that not less than
twenty—one (21) days’ notice shall be given to the Owner by all

insurers prior to any cancellation or material modification of the
policies.

T .

34.4

34.5

246

34.7

The Contractor shall ensure that, where applicable, its .Sub_—
contractor(s) shall take out and maintain in effect adeqlll(ate 1nsu1{i
ance policies for their personnel and vehicles and for work execute
by them under the Contract unless such Sub—contractors are
covered by the policies taken out by the Contractor. "
The Owner shall at its expense take out and' maintain in e.f_.if:c(t1
during the performance of the Contract Fhose insurances spect ed
in Part IT of Appendix 6 (Insurance Requlremepts) in the sum.sfa?
with the deductibles and other conditions specified in Part II 0f t ;e
said Appendix. The identity of the insurers and the form of t E
policies shall be subject to the apprgval of the Contractor, sucd
approval not to be unreasonably w1thhelc.l. The Contract(flr anh
the Sub—contractors shall be named as co—mslureds under a sucél
policies. All insurers’ rights of subrogation against such co—insureds
for losses or claims atising out of the performance of the_ Contra;t
shall be waived under such policies. The Owner. shal! deliver to t .e
Contractor satisfactory evidence that the req_mred insurances E’;ue
in fuil force and effect. The policies shgtll provide that not lessbt aﬁ
“wenty—one (21) days’ notice shall be given to the Cc.mtraf:tor fyti.l
insurers prior to any cancellation or material modification of the
§. _
II)fotll'llcelfé]on'rran:tor fails to take out and/or maintain in effect the insur-
ances referred to in GC 34.1, the Owner may take out and man;tam
in effect any such insurances and may from time to time deduct rom
any amount due to the Contractor unde.r the Contract any premlum‘
which the Owner shall have paid to the insurer or otherwise recover
such amount as a debt due from the Contractor. N
If the Owner fails to take out and/or maintain in effect the
insurances referred to in GC 34.5, the Contractor may take out
and maintain in effect any such insurances and may from tlrﬁe
to time deduct from any amount due to the Owner undeil'dt e
Contract any premium which the Contractor shall have pauf to
the insurer or otherwise recover such amount as a debt due from
wner.
%llflgs otherwise provided in the antract, the Contractor 1s.h.all
prepare and conduct all and any claims madvle under ;l‘ie 1;)0 icies
effected pursuant to GC 34.1 and all. monies payable by ;ﬁy
insurers under those policies shall be paid to the Contractor. The
Owner shall give to the Contractor all suc.h reasonable assistance
as may be required by the Contractor. ‘J_fhth respect to 1nsu1"ance
claims in which the Owner’s interest is involved, th; ConFr}cllctEr
shall not give any release or make any compromise with t }el
insurer without the prior written consent of the ijrller. Wlt_
respect to insurance claims in which the Contractor’s interest 1s
involved, the Owner shall not give any Feleasel or make any cforkrll—
promise with the insurer without the prior written consent of the

Contractor.
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GC 35. Unforeseen Conditions

A2-50 351

352

353

If, during the execution of the Works, the Contractor shall encoun-
ter on the Site any physical conditions (other than climatic condi-
tions) or artificial obstructions that could not have been reasonably
foreseen at the date of the Agreement by an experienced contrac-
tor on the basis of reasonable examination of the data relating to
the Works (including any data as to boring tests) provided by the
Owner and of information the Contractor could have obtained
from a visual inspection of the Site (if access thereto was available)
or other data readily available to it relating to the Works, and if the
Contractor determines that it will in consequence of such condi-
tions or obstructions incur additional cost and expense or require
additional time to perform its obligations under the Contract which
would not have been required if such physical conditions or arti-
ficial obstructions had not been encountered, the Contractor shall
promptly, and before performing additional work or using addi-
tional Materials or Construction Equipment and Facilities, notify
the Owner in writing of:
(a) the physical conditions or artificial obstructions on the Site
that could not have been reasonably foreseen; and
(b) the additional work, Materials, and/or Construction
Equipment and Facilities required including the steps which
the Contractor will or proposes to take to overcome such
conditions or obstructions; and
(c) the extent of the anticipated delay; and
(d) the additional cost and expense which the Contractor is likely
to incur,
Any additional cost and expense incurred by the Contractor to
overcome such physical conditions or artificial obstructions referred
to in GC 35.1 shall be paid by the Owner to the Contractor.asan
addition to the Contract Price.
If the Contractor shall be delayed or impeded in the petformance
of the Contract due to any such physical conditions/oi-artificial
obstructions referred to in GC 35.1, the Time for Completion shall

be extended in accordance with GC 40 (Extension of Time for
Completion).

GC 36. Change in Laws and Regulations

A2-51
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If, after the date of the Agreement, in any country where the Plant
or any part thereof is to be manufactured or in the country where
the Site is located, any law, regulation, ordinance, order or by—law
having the force of law is enacted, promulgated, abrogated or
changed (which shall be deemed to include any change in interpreta-
tionor application by the competent authorities) which subsequently
affects the costs and expenses of the Contractor and/or the Time for
Completion, the Contract Price shall be correspondingly increased
or decreased and/or the Time for Completion shall be adjusted in

@ T - ==
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GC 37.

accordance with GC 40 (Extension of Time for Comp_letion) to the
extent that the Contractor has thereby been affected in the perfor-
mance of any of its obligations under the Contract.

Force Majeure

3741

37.2

37.3

37.4

37.5

“Force Majeure” shall mean any event beyond the reasonabl:.l
control of the Owner or the Contractor, as the case may be, an
which is unavoidable notwithstanding thet rn?asqnable care of.the.
party affected, and shall include, Withqut limitation, the follo?nng.
(a) war, hostilities or warlike operations (Wl?ether a state o] Waf
be declared or not), invasion, act of foreign enemy, civil war;
vebell i i i 1 tion of civil
(b) rebellion, revolution, insurrection, mutiny, usurpa :
or military government, conspiracy, riot, civil commotion,
terrotist acts; or . o Soc
(¢) confiscation, nationalization, mobilization, comman eernzlg
or requisition by or under the order of any government 011: e
jure or de facto authority or ruler or any other act or f;u ure
to act of any local, state or national government aqthorlty; or
W) strike, sabotage, lock-out, embargo, import restriction, por(;
congestion, lack of usual means of publ.ic transportation an
communication, industrial dispute, shlpwreck_, shortage or
restriction of power supply, epidemj‘cs., quarantine, plagt}e; or
(e) earthquake, landslide, volcanic activity, fire, ﬂf)od or inun-
dation, tidal wave, typhoon or cyclone, hp.rncane, s‘cormc,1
lightning, or other inclement weather colndltul)n, nuclear an
pressure waves, or other natural or .p_hysu:al disaster; Of) .
(f)  shortage of labor, materials or utilities Where caused by cir-
cumstances that are themselves Force Majeure.
If either party is prevented, hindered or delayed from or in pefr%orm-
ing any of its obligations under the Co_ntraq lby an event o orcz
Majeure, then it shall notify the other in writing (?f the occu.rrznc
of such event and the circumstances thereof within seven (7) days
after it becomes aware of the occurrence of such event. )
The party who has given such notice shgll be lexcpsed fr(érn the
performance or punctual performance of its obhgatlops under tde
Contract to the extent that such party’s performance is prevented,
hindered or delayed. The Time for Completion shall be e;:ﬂ:ended in
accordance with GC 40 (Extension of Time for ComPlenon). |
The party or parties affected by the event of Force Majeure sha ;118-6
reasonable endeavors to mitigate the effect thereof upon its or their
performance of the Contract and to fulfill its or their ol,)l1g!at10ns
under the Contract, but without prejudice to either party’s right to
terminate the Contract under GC 37.6 and GC 38.5. .
No delay or non—performance by either party hereto caused by the
occurrence of any event of Force Majeure shall:
(a) constitute a default or breach of the Contract;
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(b) (subject to GCs 32.2, 38.3 and 38.4) give rise to any claim for
damages or additional cost or expense occasioned thereby, or
(c)  prevent the operation of GC 25.2.2.

37.6  If the performance of the Works is substantially prevented, hin-
dered or delayed for an aggregate period of more than one hundred
and twenty (120) days on account of one or more events of Force
Majeure during the currency of the Contract, either party may
terminate the Contract by giving a notice to the other, but without
prejudice to either party’s right to terminate the Contract under GC
38.5.

37.7  In the event of termination pursuant to GC 37.6, the rights and
obligations of the Owner and the Contractor shall be as specified
in GCs 42.1.2 and 42.1.3, except that the Contractor shall have no
entitlement to profit under paragraph (e) of the said GC 42.1.3 in
respect of any unexecuted Works as at the date of termination.

37.8  Notwithstanding GC 37.5, no occurrence of Force Majeure shall

affect in any way any obligation of the Owner to make payments to
the Contractor hereunder.

GC 38. War Risks

38.1  “War Risks” shall mean any event specified in paragraphs (a) and
(b) of GC 37.1 and any explosion or impact of any mine, bomb,
shell, grenade or other projectile, missile, munition or explosive of
war, occurring or existing in or near the country where the Site is
located.

38.2  Notwithstanding anything contained in the Contract, the Contractor
shall have no liability whatsoever for or with respect to:

(a) the destruction of or damage to the Works or the Materials or
any part thereof; or

(b)  the destruction of or damage to the property of the Own=tor
any third party; or

(c)  injury or loss of life;

if such destruction, damage, injury or loss of life is‘caused by any

War Risks, and the Owner shall indemnify and hold the Contractor

harmless from and against any and all claims, liabilities, actions,

lawsuits, damages, costs, charges or expenses arising in consequence
of or in connection with the same.

38.3  If the Works or any Materials or Construction Equipment and
Facilities or any other property of the Contractor used or intended
to be used for the purposes of the Works shall sustain destruction
or damage by reason of any War Risks, the Owner shall pay the
Contractor for:

(a) any part of the Works and any Materials so destroyed or
damaged (to the extent not already paid for by the Owner)
and

(b) making good any Construction Equipment and Facilities, or
other property of the Contractor so destroyed or damaged;

2
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38.4

38.5

38.6

and, so far as may be req?ir}fd%y t1]1<e Owner, and as may be neces-
r the completion of the Works,
?i)ry f?ﬂaking gO(I)Jd any such dest}rlu.ctic}n or damage to the Works or
he Materials or any part thereof.
If the tmear does not require the Contractor to make g(?od any sucht
destruction or damage to the Works, the Owngr shall e.n:-lller)r req;fg_
a Change in accordance with GC 39 (Change in thelj(/m 3\, ;:;ce i
ing the performance of the relevant part of thel Works ofr%he rore o
loss, destruction or damage affects a substantial part o the. f0;
terminate the Contract pursuant to GC 42.1 (Termination
r’s Convenience).
(I\)Txr;thstanding anything contained in the Contract,. thz Otw]n:é
shall pay the Contractor for any increas.ed costs of or 11}}():1 tcié;. -
the execution of the Works which are in any way ;Etr'l hu a Wa;
consequent on, the result of or in any way connected wit aélt}ifcable
Risks, provided that the Contractor Sh?ll] as soon as pra
notify the Owner in writing of any such increased cosll:.1 T
)2 ’ll;ring the performance of the Cogtract, any War Risk s ha o;:ihe
which financially or otherwise materially affects the execution o e
Works by the Contractor, the Contractor shall use its reiis.onz:ion
endeavors to execute the Works with due and proper c0n511 era ;
given to the safety of its and its Sub—coptractors pe.rson;lehe%%agi )
in the Works, provided, however, that if the execution of the \ 0; »
becomes impossible or is substantially prevented for ar{);gfgifgks
period of more than sixty (60) days on account _of any War 1sth;
either party may terminate the Contract by giving a notice to
er.
‘Ijrfhthe event of termination pursuant to GC 38.3 or GC 381;511'[];:
rights and obligations of the Owner and the Contractor s ?Sha][
specified in GCs 42.1.2 and 42.1.3, except that the Cc;nt;acto;d al
have no entitlement to profit under paragraph (e) of t ef said N
42.1.3 in respect of any unexecuted Works as at the date of termin

tion.
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