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1.3 Chairman’s power to replace members

[4-4] Normally the actual number or
disciplinary tribunal is fixed. There are situ
sitting as member, such as where a memb
or may be disqualified due to a conflict
that whether the disciplinary tribunal sho
replaced by the Chairman.

a minimum number of members in g
ations when a member may have to cease
er has fallen ill, died, is of unsound mingd,
of interest. The question has been raigeq
uld be dissolved or just have its memberg

[4-5] In Chao Pak Ki, Raymond & Anor v The Hong Kong Society of Accountants 2
before any such hearing could take place, the applicants were advised that two
members of the disciplinary committee had been forced to step down and that
the chairman, acting pursuant to his powers in the Professional Accountants
Ordinance,’ had appointed new members in their place. The applicants objected to
the reconstitution of the disciplinary committee on the following grounds:*
(@) There was no jurisdiction in the Ordinanc
replacement members.
(b) A failure to dissolve the committee and ap
result in unfairness towards them.

e for a chairman to appoint

point a new committee may
(¢)  Unless a new committee was appointed, it could not be assured that the
comunittee as a whole had looked to the papers before it to determine
whether a prima facie case was shown w.

arranting the continnance of
the committee’s inquiry.

[4-6] The Court held at para 22 that rep

lacement of one member with another does
not result in the automatic dissolution

of the committee itself:

(i) It is clear on a reading of s 33(3)(a) and (b) that a disciplinary committee ig
constituted before any of its members (other than the chairman) are appointed,
The members are appointed after the committee itself has been constituted.

(i)

A committee, once constituted, remains constituted even though not all of itg
members are yet appointed by the chairman, It follows that, if one member 57 s
committee steps down, the committee itself remains constituted and the ¢hainian
must have the power to appoint a replacement member to the committe so that
it shall consist of sufficient members to discharge its statutory obligations,
(iii)  Section 33(3) does not require the chairman to appoint all the ¢*
simultancously. He may appoint one after the other. If therefoy : b
a first member, that member steps down, he may proceed to
member who takes the place of that first member.

her members
aving appointed
appoint a second
(iv)  This process of appointment does not involve reconstitution of a committee, The
committee at all times remains constituted. The process instead is simply one

of ensuring that there are enough members appointed so that the committee can
then deal with the complaints placed before it.

[2004] HKCU 1388 (unreported, HCAL 134/2003, 30 November 2004),
Section 33(3)(b), Professional Accountants Ordinance (Cap 50).
Rule 6(1) of the Disciplinary Committee Proce

edings Rules, made pursuant to section 51D
of the Ordinance, reads:

“If upon consideration of any such documents transmitted to the Disciplinary Committee
.-~ the Disciplinary Committee is of the opinion that no prima facie case is shown for
any disciplinary action, the Disciplinary Committee may dismiss the complaint without

requiring the respondent to answer the allegations, and without hearing the complainant
or the Registrar.”
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Composition of Disciplinary Commitiee 59

i i arable
ummary, the constituted status of the committee is sc_parate) and sep:
, n).
gl jn the life of its individual members (other than the.chau'ma sl
TE being the case, the replacement of one member with another doe
at be ) ! :
in the automatic dissolution of the committee itself.

™

(vi)

tin d be draw int and the power to
incti tween the power to appoin .
A di tion should be drawn be . : o
. ncrelation to the power to hire and fire, there is the risk of a ;lnifir:ws
i ber wh
i th another to ensure that a mem

i substitute a member wi : . ose e
being able toto those of other members is replaced by one wh_os&l: views arf:) no .(1 eear Y,

e{g)nd_ ance gives no such power to the chairman of a disciplinary committee.
the Ordin

[4-71
hire and fire. I

1.4 Chairman

Chairman is a member of a disciplinary tribunal although sc?metltmlei
B i al number of views of either side then he would C?.St his vote.
e eq‘Cllhairman of a Committee may have a slightly ambiguous role as
ey thil Medical Council,’ the Chairman on the one hand has tlo makfh a
e o 'k "c ination and direct the Secretary to refer the complan.lt to the
prelilm%nary ‘:'let‘-ﬂt[}]l ation Committee. On the other hand he has to preside ovltlar
Prciumnal'y L:W\Irsnif;gstigatit:m Committee’s meetings.® It may not be clear whc;i :
fue }.Drehnwﬂgae Preliminary Investigation Committee, whether ht? coulld m :,h :
PTESI(‘:.Q i o that the matter may proceed to the Medical Co.un.cﬂ (acting as the
d'.:ﬁjh’];'. dmmtl:rl“'lzunal) for inquiry, without going through the prehnnn;a:rg s_tag:n “(rre_)
i:zLSlic;:aa{tazy will be required to (re-)investigate the matter before the Chairm
rlaakes the preliminary determination.

. o : bod
9] Tt may be noted here that the Preliminary InVCStllgahOlll C_mmmtte:;:na;si ;crothi
[‘]i- ls no such ambiguity. The function of the Committee is ]ustt {)c; fc; by the
o ; ion, as pu
i i i dent’s explanation, as p
laint or information, and the respon -~
g(:c.?rgtary. There is no dual role to play under the relevant regulations

1.5 Chief Executive

es

[4-10] Chief Executive, Administrator, Secretary Qenerﬂ aar;:i :a%ﬁagﬁet;t;re

describing the head of the supporting staff of the profes 51lonal orgar , al.-[idpaﬁng
f the professional body. The fact that the Chief Executive 1p -y
:‘5;‘?&?}1‘;‘;‘; hearings should be examined by reference to the overall sc .

] KPLR 409 (CA).
i | of Hong Kong (1996) 6 H .
hung Kenneth v Medical Counci f ong (1 i o
g éigfagg;n lg( Sniiedical Practitioners (Registration and Disciplinary Procedure) Regu
i that case, the
7 giiag'hle Lia?ting Committee [1998] 1 HKLRD 475., [19'98]'HKC(1:E %ﬁihﬁmg% Ay e
licants were the subject of disciplinary proceedings ll'l‘StlltuEf: y slis s e
ﬂPPI]I Kong Stock Exchange, and brought before the Listing Cqmml ee.h Commites
dthE 'd:ggafter i;eceipt of written submissions and oral representations it aeeila;-lmgm e
fmllicams were in breach of particular rules imposed by the L1sm'1g g;d et
?‘EE applicants were party and determined also upon a penalty to be imposed.
, hich the Court did not accept) that: o ’ ) ot i
c‘o mpla;lf: ((ZV}‘JFief Executive sat as a member of the Listing Commlt.tee and :;'OchSka
g its deliberations, but he was also the titular head of the executive arm
1 )

Exchange.
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1.6 Members not present throughout hearing

[4-11] The complaint that partial absence of some members who had participated
in the decision-making process but were not present throughout the hearing was
considered in a town planning case, Hysan Development Ltd v Town Planning Board®
but analogy was drawn to disciplinary proceedings decided in the United Kingdom.®
The Court of Appeal laid down the following principles:

(@)  The hearing need not be confined to evidence or materials raised at an
oral hearing.

(b)  Forjudicial bodies where the rule applies in its full rigour, it is important
that each member of the tribunal should hear orally all the evidence.
Reading a transcript is normally no substitute for hearing evidence from
a live witness given orally.

(c) In the context of a non-judicial body, there is no absolute rule that
this must be achieved by the presence of all the members throughout
the entire course of hearing. See the example given in Jeffs v New
Zealand Dairy Production and Marketing Board"® and the dicta of
Viscount Dilhorne." Some other procedures may be acceptable when
the credibility of witnesses or other reasons pertaining to the proper
assessment of a matter which requires the presence of all the members
is not engaged. It is a matter of procedure and fairness.

(d) Inrespect of administrative decisions which are not of a quasi-judicial
nature, the crucial question is whether all members participating in
the decision-making were fully apprised of what had happened at the
hearing (or in the words of Viscount Dilhorne: “fully informed of the
evidence given and the submissions made”).

(e) Thus, if there are members who are partially absent during the
proceedings taking part in the deliberation and decision making,
there must be some other evidence to demonstrate that they have
otherwise been adequately apprised of the relevant matters o-
representations which had been put forward during their abseice.

()  In assessing the adequacy of an alternative arrangement, the ccurt will
have regard to the nature of the process, nature of the casé of the party
concerned, the evidence or representations that were wiven, and the
issues that the decision maker needs to address.

(g) The rule may also be relaxed if the relevant process is statutory and the
statute provides for such relaxation. As stated by Pratte J in the Canadian

(b)  One of the functions of the Listing Division is to investigate and pursue disciplinary
matters, and to conduct the prosecution of complaints before the Listing Committee.

(c) It follows that there arises a real danger of bias when a member of the adjudicating
tribunal is also the superior of the prosecutor.

(d)  The Chief Executive had also made comments to the press which intimated that he
was intent on pursuing the applicants, and had prejudged their guilt,

(e) The Listing Committee did not recuse itself.

[2014] BKCU 2620 (unreported, CACV 232 of 2012, 13 November 2014) (CA).

9 R (on the application of Hill) v institute of Chartered Accountants in England and Wales
[2013] EWCA Civ 555, [2014] 1 WLR 86 (CA, Eng).

10 [1967] 1 AC 551 (PC).

11 [1967] 1 AC 551 (PC), 568-569, cited at [19].

oo
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case of Doyle v Canada (Restrictive Trade Practices Commission, )12 4Tt

.. does not apply where this is expressly stated to be the case - mOr
does it apply where a review of all provisions governing the activities
of a tribunal leads to the conclusion that the legislator could not have
intended them to apply.”

4-12] The Court of Appeal in Hysan Development emphasised that the relaxation
(li' A ussed above is only in respect of the alternative arrangemf':nt for some members

a rised of the evidence and representations (without being personally present
B ap!;eting when the representations were made) before they participated in the
5 E:;;tion process. It is not a relaxation which allows some members to take part
fif:the decision making process when they were ignorant of relevant materials. Thltls,
1'nr_h evidence shows that no attempt or an inadequate attempt was m_ac.le to apprise
glosz absent members of the relevant representations before they participated in the
making of the decision, that would vitiate the decision; see R v Preston Borough

Council, ex p Quietlynn Lid "

1.7 Non-inembers

[4-13] Toe juestion is whether, and if so, to what extent, a nonvmem;cr cfan alt(;iike

‘ et icipati usual modes of takin
part. Nelegation, participation and mere presence are the three g
pari. Fowever, there could be other modes.

:4-i4] The starting point is from Wade and Forsyth’s. Administmtive Lawb tl;at
i;arﬁcipation of non-members in the de]jberati_ons or deu;mns of a co].lecm_re mg 1y
may invalidate its acts. The decision of a disciplinary commuttee, f_or -example, (115 e 132
to be invalid if any non-member of the committee has taken part in its proceedings.

1.7.1 Delegation of decision making is generally prohibited

[4-15] Delegation of decision making is in general prohibited:

An element which is essential to the lawful exercise of power is that it shqulq be_r
exercised by the authority upon whom it is conferred, and by no one else. The p.rmclple
is strictly applied, even where it causes administrative inconvenience, except In cases
where it may reasonably be inferred that the power was mtendefi to be delegablle.
Normally the courts are rigorous in requiring the power to be exerf:]sf:d by the precise
person or body stated in the statute, and in condemning as ultra vires action taken Py
agents, sub-committees or delegates, however expressly authorised by the authority
endowed with the power."”

1.7.2 Legal adviser may not be an extraneous person

[4-16] Limited participation of a disciplinary tribunal’s legal adviser has. been
accepted by the Court of Final Appeal, and legal advisers are not considered

12 (1985) 21 DLR (4th) 366 (Can CA).

13 [1985] 83 LGR 308.

14 Wade and Forsyth, Administrative Law (10th Edn), p 255.
15 Thid.
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‘extraneous persons’.

' The legal adviser however was not an extraneous person in
the context of the pr

oceedings in Medical Council of Hong Kong v Helen Chan.?

[4-17] The legal adviser’s duty is to tender advice whenitis requested.'® However, if the
tribunal misdirects themselves, the legal adviser has a duty to advise so as to put matters
right."” He does not decide for the tribunal. The surest way for a disciplinary tribunal’s
legal adviser to know whether the tribunal’s members are misdirecting themselves in
the course of their deliberations is for him to be present while they deliberate,20

1.7.3 Mere presence of non-members during deliberation

[4-18] As regards mere presence, Wade and Forsyth in Administrative Law*

considered that it was not clear whether the mere presence of a non-member will be
fatal to the proceedings.

[4-19] However, “it would be most improper on general principles of law that

extraneous persons, who may or may not have independent interests of their own,
should be present at the formulation of that judicial decision

1.8 Prosecution counsel

[4-20] Oftenina disciplinary tribunal, the
are legally represented by counsel. Their rol
criminal cases. Traditionally the prosecutor
not draft decisions.” Such was the case of counsel to the Insider Trading Tribunal
who played a role quite similar to the prosecutor. However, in Canada, it appears
to be permissible for the prosecution counsel for a commission of inquiry to assist
in the drafting of the commission’s report.* The Ontario Court of Appeal® has also

prosecution of the disciplinary charges
e is similar to a prosecution counsel in
(and hence prosecution counsel) should

16 Medical Council of Hong Kon
[43] (Bokhary PI).
17 (2010) 13 HKCFAR 248, [2010] 4 HKC 539, [2010] 4 HKC 539,
18 Judith Mary Longsiaff v Medical Council of Hong Kong [1980] HKLR 858, 2
HKCU 76; Medical Council
4 HKC 539 [38].
19 Ihid.
20 Medical Council of Hong Kon
[38] (Bokhary PJ).
21 Wade and Forsyth, Administrative Law (10th Edn), p 259,
22 Middlesex County Valuation Committee v West Middlesex Assessment Areq Committee [1937)
Ch 361 (CA, Eng) (per Lord Wright MR); Medical Council of Hong Kong v Helen Chan
(2010) 13 HKCFAR 248, [2010] 4 HKC 539 [46].

RvThe London County Council, ex P Alkersdyk [1892] 1 QB 190, a case on renewal of music
and dancing licence. At p 192 AL Smith J said that

g v Helen Chan (2010) 13 HKCFAR 248, [2010] 4 HKC 534

65, [19807]
of Hong Kong v Helen Chan (2010) 13 HECFA K 248, [2010]

g v Helen Chan (2010) 13 HKCFAR 248, [2010] 4 HKC 539

25

sation or complaint on which the
order is made”. This case was often cited, for example in Frome United Breweries Company

Lid v Keepers of the Peace and Justices Jor County Borough of Bath [1926] AC 586 (HL).
For a case where the prosecutor interrupted a magistrate when giving judgment, see HESAR
v Law Wai Kin [2000] HKCU 688 (unreported, HCMA 594/2000, 26 August 2000).

24 Canada (Attorney General) v Royal Commission of Inquiry on the Blood System in Canada
(1997) 207 NR 1 (Can CA).

25 Re Sawyer and Ontario Racing Commission ( 1989) 99 DLR (3rd) 561 (Ont CA).

(
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hat it was improper for prosecuting counsel to write the tnbunal.’s (16(:18.1(;1;i
he}d‘ e s drawn between the role of, on the one hand, prosecuting coun
ey hwar the role of a legal assessor.”® Therefore the question as to the role
o 0; E:.':u,'ticipation of the prosecutor in drafting the decision may depe.nd
» eKte_ﬂt ; F:ances of the case, but it may normally be expected that the practice
f - lei‘;;;“ counsel drafting decisions without being directed by the relevant
gfsgir;lsii(;ry tr%bunal will be viewed most suspiciously.

1.9 Counsel for the Disciplinary Tribunal

[4-21] Can counsel for the Disciplinary Tribunal draft decislior.lgl? ’?16 Diﬁ::f?gi
: i io? has considered it impermissible for coun

f the High Court of Ontario . ‘ ’ ounsel for
Czlil;izlinary t?ibunal to have a hand in the drafting of the tnbu.t:al s i{ecrgzré: (]).’]:]l;E
: i taken the opposite view.

eal of Ontario® appears to have ; T

ﬂ}eF(':oalir;x;;?aﬂﬁn Hong Kong® however did not consider that those decisions were
of Fin

of much assistance.

i Tan Leong Min v Insider Dealing
- In Eong Kong, in the case of Da%‘o .
[T“;ir]ml 3]‘3 the C?lajxman of the Insider Dealing Tribunal had asl;il cm;;sieﬁ ;’]zlr t;li
i & el iti i : The Court of Appe
i w0 help in the writing of the tribunal’s report. The A
mbUfnlfeﬂ f?); alzn'bunal should never be invited to assist in the writing of the rtep('):;
colf:; ‘u:akc submissions upon the draft report. The tribunal should (ile\fe.r mee azln .
o . - : o
JA i i hem in the judicial function or the decision-1
.ounsel privately and involve t : . ton or (b i
: tances I which 1t 15 con
. But there may be exceptional circumstan i
gi:(:isbsunal to meet counsel to discuss administrative matters or even a new line o
inquiry after the hearings have begun.

1.10 Legal adviser

1.10.1 Presence of legal adviser is common but not always necessarily a
requirement

[4-23] The presence of a legal adviser at disciplinary tlji:ungll lhea:;ig; Olrsﬂe; c}(:)?l]igc;i
isi i dvising the tribunalis ¢
feature. Such provision of a legal adviser a . e
i iati hip rules of the professio
the articles of association or members P! fthe ;
'S[t':::u;iif?;us exceptions appear to be the case of Solicitors Disciplinary Tribunal and
the Barristers Disciplinary Tribunal.

ici 6) 55
20 As discussed in Re Glassman and Council of College of Physicians & Surgec’ms(gié‘a’ e)atp
DLR (2d) 674 (Ont CA). As to the role of prosecuting counsel, the case of S@otet; ovease
564) said that there was “no doubt that his role was to prosecute the case agamé }Sasion i
and he was not present in a role comparable to that of a legal assessor to the Commi
- - : ; 27,
scussed [in the case of Glassman at p 69 . -
27 %:::;rein E) College of Physicians and Surgea}tsb of O{:trzr;tgg(;)ﬁ)gz)D'JfRD(iﬁl)(B’l(;)f{%m o,
College of Physicians and Surgeons of Ontario ] dyis
ig fd’h;i?c];l CoozicilifHong Kong v Helen Chan (2010) 13 HKCFAR 248, [2010] 4 HK
[49-50] (per Bokhary PJ).
30 1999] 2 HKC 83 (CA). )
31 E1999] 2 HKC 83 (CA), 97D-98I (Mortimer VP (as he then was)).
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5-251] The legal gdyiser of a disciplinary tribunal is not an ‘extraneous person’ »
1s interests only lie in the proper performance of the tribunal’s duties .

[4-25] Ttisnot necessarily a requi i
: . quirement that a legal adviser should be present. T
Registrar or the Council of the Hong Kong Society of Accountants, in tIE,e discl;ar}glz

of their duties, are not required u i
: nder the Professional Account i
take advice before making a decision.’ Rt Ordinancs B

1.10.2 Tribunals that have legal advisers

4-26 i i i
[4-26] A list has been set out in Helen Chan® on those tribunals with legal advisers:

(1)  aDisciplinary Committ . '
(Cap 138);3137 e¢ under the Pharmacy and Poisons Ordinance

(2) the Dental Council of Hon .
g Kong under th : ;
Ordinance (Cap 156); s r the Dentists Registration

(3) the I\rlldWlVCS COUIICII OfI]O]l de] [+] (IWlVﬂS RC strato
g KOrl un [h M
(C ) g 1 g tr. n

(4) the Nursing Council of Hon
: g Kong27 under the N : .
Ordinance (Cap 164); g e Nurses Registration

©) Eoup [:lemeutaly Medical Professions Co i
. uncil under the Su
Medical Professions Ordinance (Cap 359); © pplementary

(6) the Architects Registration Board .
; under the Arch . !
Ordinance (Cap 408); chitects Registration

(.-‘) the Ellgineel‘s Registratlon BOaId u [ i er1
Ilder th
( ) Englne 8 Reglstratlon

(8) the Surveyors Registration Board
under the S . .
Ordinance (Cap 417); T the Surveyors Registration

( ) thc Planners R giStratiOH BOaI‘d €1 t] 1€ I Ia] I 1
9 e Lll‘ld i i
: (C ); €18 ch stration

(10) the ChlIUPI actors Councll undCI th{'y Clll ropractors e N
\
( ) pr to RﬂglL traizon

(11) the Social Workers Reei i
. : gistration Board under the Sociai W
Registration Ordinance (Cap 505); R reers

(12) the I_..andscapel Architects Registration Board undei the Landscape
Architects Registration Ordinance (Cap 516);

the Veterinary Surgeons Board under ;
. B the Veter
Registration Ordinance (Cap 529); inary Surgeons

the Chinese Medicine Practitioners Board .
. under th A
Ordinance (Cap 549); and T the Chinese Medicine

the Housing Managers Registration Board 3
. . under the H
Registration Ordinance (Cap 550). ousing Managers

(13)
(14)

(15)

32

33

34

Middlesex County Valuation Commitiee v West Middlesex Assessment Area Committee [1937]

Ch 361, 376 (per Lord Wright MR). See als i
’ . o Medical ]
(2010) 13 HKCFAR 248, [2010] 4 HKC 539 [42] .fﬁ‘a ouncil o Heng Kong v Helen Chan

Peter Po Fun Chan v Hong Kong Society of A
00T A AT 1y of Accountanis [2002] HKCU 34 (unreported, HCAL

Medical Council of Hong Kong v Helen Chan (2010) 13 HKCFAR 248, [2010] 4 HKC 539

A )
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1103 Statutory appeal tribunals that have legal advisers

[4-27) 1In addition to the previous list, there are many statutory appeal boards and
wibunals in Hong Kong for which a legal adviser may be appointed.

[4-28] They are (or include):
(1) a Disciplinary Board with respect to registered safety auditors and
registered scheme operators under the Factories and Industrial
Undertakings (Safety Management) Regulation made under the
Factories and Industrial Undertakings Ordinance (Cap 59);
(2) aDisciplinary Board under the Fire Service (Installation Contractors)
Regulations made under the Fire Services Ordinance (Cap 95);
(3) the Liquor Licensing Board under the Dutiable Commodities (Liquor)
Regulations made under the Dutiable Commodities Ordinance (Cap 109);
(4)  the Immigration Tribunal under the Immigration Ordinance (Cap 115);
(5) a Disciplinary Board with respect to authorized persons, registered
structural engineers and registered geotechnical engineers under the
Buildings Ordinance (Cap 123);
(6) = Disciplinary Board with respect to registered general building
contractors under that Ordinance; the Licensing Appeals Board under
the Public Health and Municipal Services Ordinance (Cap 132);
{7) the Asbestos Administration Committee under the Air Pollution Control
Ordinance (Cap 311);
(8) a Disciplinary Board with respect to registered lift engineers and
registered escalator engineers under the Lifts and Escalators (Safety)
Ordinance (Cap 327);
(9) a Disciplinary Board with respect to registered lift contractors and
registered escalator contractors under that Ordinance; an Appeal Board
under that Ordinance;
(10) a Transport Tribunal under the Road Traffic Ordinance (Cap 374);
(11) aBoard of Review under the Film Censorship Ordinance (Cap 392);
(12) a Disciplinary Tribunal and an Appeal Board under the Electricity
Ordinance (Cap 406);
(13) a Drainage Appeal Board under the Land Drainage Ordinance
(Cap 446);
(14) an Appeal Board under the Amusement Rides (Safety) Ordinance
(Cap 449);
(15) a Disciplinary Tribunal under the Builders’ Lifts and Tower Working
Platforms (Safety) Ordinance (Cap 470);
(16) an Appeal Board under the Builders’ Lifts and Tower Working Platforms
(Safety) Ordinance (Cap 470);
(17) the Chinese Medicines Board under the Chinese Medicines Traders
(Regulatory) Regulation made under the Chinese Medicine Ordinance
(Cap 549);

(18) an Appeal Board under the Construction Workers Registration
Ordinance (Cap 583); and

(19) an Appeal Board under the Energy Efficiency (Labelling of Products)
Ordinance (Cap 598).
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(iv) Position of legal adviser is different from Counsel for the Tribunal

[4-29] In the case of Dato Tan Leong Min v Insider Dealing Tribunal,’ the Court
of Appeal had held that the Chairman of the Insider Dealing Tribunal should not ask
counsel for the tribunal to help in the writing of the tribunal’s report. Here, it may be
noted that the position of a legal adviser who merely advises a tribunal is “materially
different from that of counsel for a tribunal. Typically, the duties of counsel for a
tribunal include presenting documents, examining and cross-examining witnesses
and making submissions.”* In this regard, it may also be noted that the duties of
counsel for the Insider Dealing Tribunal included those duties (which in the case of
the Medical Council are undertaken not by its Legal Adviser but by its Secretary or
by the complainant’s counsel or solicitor).

[4-30] With regard to the Nursing Council,” the chairman and members of the
Council (through the chairman) may put questions to the parties or to any witness
during the hearing as they may think expedient. Or, at the request of the chairman,
the legal adviser may put forward such questions.

1.10.4 Legal adviser may be present during deliberation

[4-31] In the case of the Medical Council, the Court held* that it is perhaps a
matter for the Medical Council itself whether to permit its legal adviser to be present
in the same room when it deliberates. However, perhaps the better course would be

to deliberate on its own and only call upon the legal adviser to attend if his advice
is required.”

[4-32] The question of whether a legal adviser should be present during the
deliberations, and if so his role was considered in the case of Dr Chan Hei Ling
Helen v Medical Council of Hong Kong.* In the Court of Appeal, it was submitted
that first, it was wrong in principle for the legal adviser to have been present during
the deliberations of the Council and, second, that it was wrong for him to have beex
involved in the drafting of the findings.

[4-33] The Court of Appeal held in Dr Chan Hei Ling Helen*' that a nor-raember
who is present during the tribunal’s deliberations plainly is in 2 hoyition to
communicate with the Council and therefore in principle should be objéciionable.
The Court took a hard-line approach:

35 [1999] 2 HKC 83 (CA).

36 Medical Council of Hong Kong v Helen Chan (2010) 13 HKCEAR 248, [2010) 4 HKC 539 [42].

37 Regulation 37(5), Nurses (Registration and Disciplinary Procedure) Regulations (Cap 164A).

38 Wu Hin Ting v Medical Council of Hong Kong [2004] 2 HKC 367, 385H-1 (CA) (per Ma
CJHC (as he then was)).

39 In that case, in any event, any advice given to [the Medical Council] must be disclosed to the
parties as required by reg 8(1) of the Medical Registration (Miscellancous Provisions) Regulation
(Cap 161D): Wu Hin Ting v Medical Council of Hong Kong [2004] 2 HKC 367, 384 (CA).

40 [2009] 4 HKLRD 174, [2009] HKCU 626 (CA).

41 [2009] 4 HKLRD 174, [2009] HKCU 626 (CA) [16] (per Le Pichon JA) after citing cases
referred to by counsel for the solicitor: Au Wing Lun William v Solicitors Disciplinary Tribunal
[2002] HKCU 1064 (unreported, CACV 4154/2001, 9 September 2002) (CA) [12]-[17],
Solicitor v Law Society of Hong Kong [2005] 3 HKLRD 622, [2005] 2 HKC 573 (CA) [22],

and Law Society of Hong Kong v A Solicitor [2006] HKCU 64 (unreported, CACV 62/20035,
11 January 2006) (CA) [24]-[29].
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thorities cited made clear, in no uncertain terms, that C(?mmunicatlf)n ll.l any
- o on-member with a tribunal in the absence of the parties would give rise to
" o g(;ln of unfairness, that justice would not be seen to be done itllasmuch as the
: E;?Jr]:;pmigh‘t have been influenced by what might have been communicated. .
F A non-member who is present during the tribunal’s deliberations pl:s_lmlly ;153\,12“?
osition to communicate with the Council. Whether h_e actually ‘.:loas‘ S0 is irr
Eccause his mere presence would give rise to a perception of unfairness. N
Equally, the involvement of a non-member in the d:afting of tile. dec.lt:gln, :rzzlz
first draft which is subject to review by the member.s of the tribunal ,thlne\u ten}i,s noud
up the possibility of the tribunal having been influenced as to the con f
i for example, through using or adopting thoughts and expressions in the de(;ls.lon
‘:E:;Stllz?tlil.;lgofrom the n;)n-member that might not otherwise have featured in the decision.

[4-34] The presence of legal advisers during deliberation was thus objectionable.

[4-35] The decision of the Court of Appeal was overtumed: in the, Court of 5111:3
Appeal * Namely, the legal adviser in the expression o'f the tribunal’s reasons e
. tural — even lawyers serving on a disciplinary tribunal may desire such clp.
i tll‘le appearsnce of whether a tribunal is independent when the legal adv:lser
AS . ent durirg its deliberation, the Court held that it is a question of hgw things
¢ prleds appea- to the hypothetical fair-minded and informed observer. Being taklen
r;otl)le iut“lr)wlr}i;:id, the hypothetical observer must be taken to be aware of the practice

of the-cisciplinary tribunal.

1.20.5 The role of legal adviser is to tender advice when asked

[4-36] The role of legal adviser was discussed in Judith Mary Longstajf v Medical
Council of Hong Kong: B
Primarily the legal adviser’s duty is to tender advice when asked. In :.1dd1t1?11:1 iei ;11};1;;
not allow the Council to be misled and, if a part_y advances a subrm.ssmrllj l\:’ 1(; s bad
in law or if he becomes aware that the Council in the.course of their de i c;rtE: ]10
misdirecting themselves, it is his duty of his own motion to put matters rght.

1.10.6 Legal advice should be repeated in public after it was given

in private
[4-371 There seems to have been a change in attituciiC of ttha Cm}rt over the years
on whether advice should be repeated in public after it was given in private.

[4-38] In Re Chien Sing-Shou,* it was held that the legal adviser was a fl;lll mt;:mbteg
of the Architects’ Disciplinary Board and as su_ch, he was under r,xo (;);Lga toigns
repeat in public anything said by him in the privacy of the bmfrd ] e1f gjcase;
Nor was the legal adviser under any obligatifm to make a surnmm,g-up 0 ihe cases
to his colleagues in the presence of the parties, and t‘r?e appellant’s comé) };alg -
there had been a failure to hold ‘due inquiry’ was devoid of substance and had be
rightly rejected by the Supreme Court of Hong Kong.

42 Medical Council of Hong Kong v Helen Chan (2010) 13 HKCFAR 248, [2010] 4 HKC 539
(CFA) [30] (Bokhary PJ). .

43 [1980] HKLR 858 (CA), 865 (Huggins VP).

44 [1967] 1 WLR 1155 (PC).
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[4-39] In this case, counsel for the appellant in the course of his address to the
Board submitted that: “...it was desirable in the interests of natural justice that
there should be a summing-up by the legal adviser to the board in the presence of
the parties.” After an adjournment, the Board ruled that the legal adviser was not tg
be compared to a legal assessor or a judge advocate because by section 5(2) of the
Buildings Ordinance, 1955 his status was that of a full member of the Board like any
other member of the Board. The Board pointed out that their procedure in the past
had not involved that the legal adviser, before the retirement of the Board, should
give legal advice to the Board in the presence of the parties. They stated that he had
of course joined in their deliberations and had done so with particular reference to
any legal aspects of a case. They did not propose to depart from their practice.

[4-40] This case may be explained on the basis that the appellant’s application for
leave to apply for an order of certiorari was based upon the grounds that the Board
had failed to hold a due inquiry. In breach of the rules of natural justice, the legal
adviser (who had the conduct of the inquiry) did not give, within the hearing of the
parties, any or sufficient legal advice to the Board of which he was a member, on
the many points of law arising in the course of the said inquiry, or in such a manner
that his advice could form part of the record or be ascertained from the record for
the purposes of the parties either at the hearing before the Board, or on appeal. In
addition, it was contended that any communication to the Board by the legal adviser
should, as a matter of obligation have been made in the presence of the parties in a
manner comparable to that laid down by regulation 33% of the Medical Practitioners

(Registration and Disciplinary Procedure) Regulations 1957.% The Court however
did not accept these contentions and held that:

(a) The absence in the Buildings Ordinance of any provision comparable
to that of the then Medical Practitioners Regulations serves to show
the contrast between the roles of the two respective legal advisers.

(b)  The legal adviser in the present case was a full member of the boasd

and the board had no obligation to repeat what was said in priviate
deliberations.

45 Regulation 33 provides that:
“(1) When the legal adviser advises the council on any questior ¢i1low as to evidence,
procedure or any other matter, in any inquiry under section 20 of ti» Ordinance he shall
do so in the presence of every party to the proceedings or the person representing each
party or, if the advice is tendered after the council has commenced to deliberate as to its
findings, every such party or persons as aforesaid shall be informed of the advice that
the legal adviser has tendered. (2) In any case where the council does not accept the
advice of the legal adviser on any such question as aforesaid, every such party or person
shall be informed of this fact.” The current version is section 8 of Medical Registration
(Miscellaneous Provisions) Regulation (Cap 161D): “(1) When the Legal Adviser to the
Council advises the Council on any question of law as to evidence, procedure or any
other mater, in any inquiry under section 21 of the Ordinance, an appeal hearing from a
decision of a committee or a meeting of the Council pursuant to an election petition under
the Medical Practitioners (Electoral Provisions) (Procedure) Regulation (Cap 161B), he
shall do so in the presence of every party to the proceedings or the person representing
cach party or, if the advice is tendered after the Council has commenced to deliberate as
to its findings, every such party or person as aforesaid shall be informed of the advice
that the Legal Adviser has tendered.”

46 Which were made in the exercise of the powers conferred by section 31 of the Medical

Registration Ordinance 1957 (No 25 of 1957).

AW/ =
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(c) The Courtalso treated the question as a matter of statutory imf:rpretation
and drew a distinction with the situation in Medical Council.

41] The position of the legal adviser in the context of the Medical Council and
];;ntal Council is different from that of the Building Authority.

421 InDrMulLie Lianv Medical Council of Hong Kong,* a doctor was charged
[4'- anvassing. The Court of Appeal stated that the duties of the legal .adv1scr
?mtil ccl:ed that to advise on the essential ingredients of the charge. This is particularly
B uase when it is necessary to keep the balance, as, for example, *.there cozm'sel
the' : for the Secretary had, in his submissions to the Medical Council, gone - ?vu:le
actlglgc mark and has failed to direct the Council’s mind to the essential m.grcdlcnts
g];fthe charge which had to be proved.* The Court went on: “... the fu_nctlon c')f the
legal adviser is a difficult one and he or she may be _ca]lecl upon to give advice at
hort notice. But in the circumstances of a case hke_thls the legal adviser should not
have been caught by surprise. He should have reahs_cd .that th_e charge_ as such was
formulated in an obtuse fashion, and that the cssgntlal mgredllents which h.ad to be
established in order to constitute professional mlsconquct might not readily ha;ri
emerged by simply keading the charge. He should accordingly have been f(_)rc—arme d
Thus the leg:1 anviser is expected to prepare himself well before the heanng to avoi
making wiang advice or giving rise to any unnecessary delay or adjournment.

[4-43] " Then in Lam Kwok Pun v Dental Council of _Hong Kong49 the Court held that
e legal adviser should have made her submissions in pub]llc and thus have afforded
the dgntist’s counsel an opportunity of commenting upon it. It would not appear to
be a satisfactory procedure for a legal adviser to adjourn mth the Board when it is
deliberating upon the material which has been placed before it.

[4-44] The Court of Appeal’s concern was not with the _fact th?{t the legal adviser
had been present at the tribunal’s deliberations. It was mainly with the fact that s_hc
had advised the tribunal in private so that the dentist’s counsel.had no opportunity
to address the tribunal on the accuracy or otherwise of such advice. As it turned out,
the advice was in error. And it was for the error that the dentist’s appeal was allowed.

[4-45] In Wu Hin Ting v Medical Council of Hong K-'ong,f‘o the .Court.of App_'cal
accepted that the legal adviser may retire with the Medical Council to give advice,
but such advice should be available to the parties. Here, the Legal Adviser told the
parties that while the Council was in deliberation, she was also present not to take ‘part
in the deliberation, but to be available should any legal questions arise. She explained
to the parties that following the decision of the Court of APpeal in Lam Kwok Pun
where Mayo VP observed, obiter, that while it was not adxflsable fora llcgal adwsc.r
to retire with a disciplinary tribunal when it was deliberating, th_e Med1lcal Counpﬂ
had adopted the following procedure. The legal advi§er would 1_f po§31ble provide
any legal advice in front of the parties before the Medlc_al Council retired, but when
the Council retired, the legal adviser would also retire with the rne_mbcrs'. If any lcgfal
advice was provided to the Council while it was in deliberati(_)n, this advice wolu%d, in
accordance with Regulation 8 of the Medical Registration (Miscellaneous Provisions)

47 [1994] 3 HKC 8 (CA)

48 Ibid, [18].

49 [2000] 4 HKC 181, 184I-185A (per Mayo VP),
50 [2004] 2 HKC 367 (CA)




[4-48] The Court of Final A
Medical Council for the legal adviser to be present during its
the decision, properly understood and pursued, makes a
the safeguarding of the right to a competent, independent
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Regulation (Cap 161D), be disclosed to the parties. In the present case, this wag
exactly what was done. The Legal Adviser informed the parties of the contents of the
advice she had given to the Medical Council while it was deliberating on its decision,

1.10.7 When should the legal adviser begin to draft the decision

[4-46] While there is nothin g wrong about a professional disciplinary tribung]
relying on a legal adviser to prepare a draft of the tribunal’s decision, “[n]o drafting by
the legal adviser may commence until after the tribunal ... has arrived at its decisiop
and has made its decision, findings and reasoning known to the legal adviser”>

[4-47] The Court of Final Appeal in Medical Council of Hong Kong v Helen Chap
had held that there was no problem about legal adviser drafting a decision so lon gas
there were safeguards. The safeguard requirements would include:s
(a) The tribunal must deliberate without an
adviser apart from giving it legal advice.

(b)  No drafting by the legal adviser may commence until after the tribunal —
having so deliberated - has arrived at it decision and has made its decision,
findings and reasoning known to the legal adviser. What the legal adviser
drafts must embody the tribunal’s findin gs and reasoning.

(c)  The tribunal must scrutinise the draft.

(d)  If necessary, the tribunal must mods
tribunal’s product, not the le
tribunal means.

(e) The practice under which the Legal Adviser produces draft decisions
for the Medical Council includes all of the above safeguards. Indeed
it includes a further safeguard, namely that the drafting is done in the
Medical Council’s presence. This further safeguard is at least d

esirable.
()  The Court however leaves open whether it is always essential for otir
tribunals.

Y participation by the legal

fy the draft to ensure that it is the
gal adviser’s, and that it says what the

ppeal in Helen Chan also held that the practice of the

deliberaticn and drafting
valuable. coniribution to
and impartial tribunal:
justifying an adverse impact upon a constitutional right.
& constitutional right involved is not adversely impacted
d and, indeed, benefits by it. This is because the practice,
properly understood and purs

ued, makes a valuable contribution to the safeguarding of
the right to a competent, independent and impartial tribunal. Tt does so, first, by seeing
to it that the tribunal is able, where the law is concerned, to seek the competent and
impartial advice of a lawyer who acts under it instructions and subject to its approval so
as to preserve its independence. Secondly, it makes it easier to see on what understanding
of the law the tribunal had proceeded.

.- there is no question here of
It is a matter of holding that th
upon by the practice concerne

51

52
53

Medical Council of Hong Kon
[62] (per Bokhary PJ).

Ibid, at [61] (per Bokhary PJ),
(2010) 13 HKCFAR 248, [2010] 4 HKC 539 [62].

g v Helen Chan (2010) 13 HKCFAR 248, [2010] 4 HKC 539,
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10.8 The better practice for the future

1

Court of Final Appeal in Helen Chan stated that it is desirable that _the

% Tbe hould, immediately before retiring and in the presence of the Medical
Lege! j}d\ﬂsﬂf ) Oartiés in the hearing room, make a full and accurate statement of the
! - thfsllpbe followed, explaining clearly what will and what will not. b_c done.
[ t'hat i make such z: statement will not of itself invalidate the demsmln,_ the
i fallul‘eftouc:h a course are twofold: First, it should help to allay any suspicions
E SSecondly it would serve to remind the Legal Adviser of h1§ own
B in the r’etiring room and the Medical Council of its responmb.lhty
- 1ciLtlsmc:)t\vlvcl"lilflf:cis.ion and give its own reasons unprempted by the Legal Adviser.

[4-4

to reach

10.9 There should not be microscopic analysis of the transcript to
o examine the conduct of legal adviser

[4-50] The behaviour of the legal adviser should not be approa;];cc: tt%f Waycztfez;
3 i i i the Court has said that it depre
i analysis of the transcript. In appeals, : :
mleOSC()l;l; trf:t){ wowards microscopic analysis of the transcript of. the proc‘tzedlﬂg‘;s1
aq;ﬂ:;;gaim or ‘formulating a technical argument that the legal adviser hz?s _crﬁssc
;1 line’, taerzby rendering otherwise perfectly sens?blt’t gnd_ well-run dlSj(ilp nary
pchee"i;:u vs as potentially susceptible to subsequent judicial interference.

1i0.10 Both legal adviser and legal officer being government counsel
~ does not necessarily constitute bias

5 55
[4-51] InLee Hong Dispensary Superstore Co Lidv Pharmacy an_d Pozsqns sz:;f;t )
; bject to a disciplinary committee to inquir:
the appellant, a body corporate, was su e s it
2 36 The committee heard the case presented by . cer,
the appellant’s conduct, : il e
i i dence only. On the same day, ;
which consisted of documentary evi ‘ or deliberaton.
mmi i ision. Before doing so, the legal advise :
the co! itee announced its decision : ‘ Sisclosed
i i legal advice to the committee g
the resumed hearing that he had given -
ZE:Iin;:tion on the proper interpretation of section 17(2)(b) 0}" the Eh?nnacy and
Poisons Ordinance (Cap 138). The committee then announced its decision.

[4-52] In the appeal, the appellant took the point that ;hc]ie lwaz1 a ;gi rd::?gﬂ:;
i i the legal o
i carance of bias, as both the legal adviser an - legal offi
gifszzijz;r?/pgomnﬁnec were government counsel from the Civil Division of the
Department of Justice.

[4-53] As regards actual bias, the appellant submitted that becgu-s,c b.th_ the lsﬁfi
adviser and the legal officer were government counsel from the. Civil D1v131c;111 o e
Department of Justice, the legal adviser could have “unconsciously thought in

i ark
54 Ip Wing Kin v Medical Council of Hong Kong [2010]),5 Hé(CIS (p%f’;;r;egg;‘gzﬁsajfgmg
i Yau Yau Cecilia v
id to be apt to the facts of the case in Young
;2;;?1[120100] H]ECU 2775 (unreported, CACV 72/2010, 20 December 2010) (CA) [19] (per
Hartmann JA (as he then was}).
55 [2007] HKCU 379 (unreported, HCMP 154?3.;200('); 2 Mh;afrcl}_llsg?:s);mt s iartiacies Bl
its drug store. st.
56  The appellant employed a Mr Ho to man i s
i i ibioti i ptions. pp
i ted of selling antibiotics without proper me: ical p .
I‘_’V:Z‘i;ifé"tlg :ubmit in writing any explanation for the convictions and reminded the appellant
ihgt it might attend the inquiry in person or by counsel or solicitor.
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same way as the legal officer i

nstead of protecting the int,
He relied on the case of Re Otis Elevator Cop (HK) Ltd 5

ted the argument of the respondent, and said:
nothing in the evidence to suggest that th
was motivated by any misplaced sense of loyalty,
colleague in the Civil Litigation Unit.”s°

court feel that there was Iack of evidence was apparently th
matrix of the case:

...although both the legal adviser and the legal officer were

in the Civil Division of the Department of J ustice, they belo
by different law officers,

.. the legal adviser only assumes an advisory
matters to the commitiee durj

punishment to be imposed,

In accordance with established practice ... the le
did not communicate with each other in the pre
disciplinary proceedings, officially or otherwise. Moreover, the legal a7

Vive given by
the legal adviser to the committee during jts deliberation was disc]c ed and recorded
at the public hearing.

gal adviser and the legai < fhicer
sent case whether before or dusing the

1.11 Secretary to the Disciplinary Committee

1.11.1 The role of the Secretary varies in different disciplinary tribunals
may vary. They may play a purely administrative
prosecutor. However, in the context of being a
to give independent expert evidence,

[4-56] The role of the Secretary
role; sometimes they may act as
prosecutor, they are not supposed

e e

57 [2007] HKCU 379 (unreported, HCMP 1545/2006, 2 March 2007) [21].
58 [1994] 1 HKC 740,

59 [2007] HKCU 379 (unreported, HCMP 1545/2006, 2 March 2007) [22].

erest of the appellant” 57

-..there ig
e legal adviser who advised the Committea

even if only unconsciously, to hig

€ context and factug]

government counse] working
nged to different units headeg

)y
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ar y u dul
s€ Of delltIStS the SGCI'Gt to the DBntal CO nC]l 15 both a COoIl t
Ca 3

nel Ill)IlC a.ﬂd c COl]]lCli Ilc 15 a ei[eC[, a p 1

c s ISO m rosecutor 1n
th £l

S.

[4-57] I;the
petween the 2 :
disciplinary proceeding

iscipli ittee could
the case of accountants, the Secretary to the disciplinary commi

2 61
[4-58] In 1t evidence of value as an independent expert witness.

not give €XPe 2 the Medical Practitioners
' i d® that under the

e of doctors, it was hel i : of the
[4-59] i th:nilals)isciplinﬂry Procedure) Regula}hons,63 where dtl:e (E;le&l(l;félaﬂ i,
(Reglstlratlogirects that a complaint or information !Je referrﬂn:-::l oS ondenntmonf e
comrmﬁcfary is required, among other things, to inform the resp

Ie S -

th; sf:ﬁce of the complaint or information.
sul

bordinate
the case of solicitors, it was held® that the efnacltmegt Ofe::;]i to;ng ue
[4-6(;]{ Irlllwhich set aside a fundamental rule of natu;'lal ;l:}itlc(;?;dgh}; PN
E i 1to draft the report for the approval of the : mm1d -
SecmtaiZh?c]; thsect:nbililir:iing with the enabling statute although, had it been enacted by
was invalid a

the legislature itself, it would be valid.

P by
- A i inistrative duties
i i sible for administrative
the tribunal is often taken a§ r.espo,n ible fc : pes
. A degzirtg thi: role of the clerk in a solicitors’ disciplinary tribunal has giv
only. I ts 1e; , )
\ise +o much attention.®

i dings of
bunal) should not draft fin :
held that the clerk (to the tri 1) ot indings
) i 'It hai)?:;?ﬂinary Tribunal. In Au Wing Lun William v Solzcn;nrﬁ?zgg;fii orrj:
the. Soha:?t.;ere was an appeal against the order as to cqstg m;de zrl ;i:{ e v
T’jlb".tnf.l' Tribunal. The appeal was allowed by a ma_]orlty.l tJLéso I;:the AgeE] %0
Dlts:cllgf‘]tll}x:zhe costs in respect of the tribunal’s cleik wsn:,1 c\f;_lc: ;;Sidem °basis ot
L i ’ i The learned Vic ]
the tribunal’s findings. ed resids ¥
$€ Cieriol;igdiiﬂi? wrong for the findings of the Solicitors Disciplinary Tribun
N 3 69
toilave been drafted by the clerk to the tribunal.

1.13 Other staff

i d it
63] The Federal Court of Appeal of Canada™ appears to h?\;elzor:ls_ilgslr;l X
Li;trﬁssible for independent and impartial members of the staff o y

60  Secretary of the Dental Council of Hong Kong v Dental Council of Hong Kong (unreported,
L !430[19'94; 1;22;;;:;?3;2;: Accountants v Disciplinary Committee [2005] HKCU
e L L N
ica 96) 6
25 g;gllﬁzflif (llg(zc;h:? g;hfelr\l;:é?c; Piactitioners (Registration and Disciplinary Procedure)
64 %:%Eurl;;l—zgz Ez?r?ipiizﬁﬁz;ciety of Upj’?er Canada (1983) 5 DLR (4th) 294, 326 (Ont HC).
gé f;golertg;ggai%gzz(irzi?gt:; Shg%‘é[\?r;i.ii’siggtlm Z September 2002) (CA).
i uen .
gg ][12%%?]3 }\;Ilzénl}j ILE)‘:SE l(cL:;iI;;oAr}:ittCACV 415472001, 9 September 2002) (CA) [8].
gg Iﬂlj';:;cgigr;fgl;\])M inister of Employment and Immigration [1994] 1 FC 330.
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Briefly stated,” the statutory scheme for thy i i i
complaints i‘s a three tier system. The first is aneili?t]il:llc:;r:ct;(ogyaﬁi ‘?;Z?Imlation o
Deputy Chairman as to whether there is any substance to a complaint. It B
to be a prompt appraisal of a complaint, including any materials suppije(i] e
an obvious case that is frivolous or groundless, and should not proceed f'uto o
case can only be dismissed after consultation between the Chairman and thrther.
Chairman. If a complaint is not dismissed after the first check, a second m : ‘De Y
check l?y t‘Fle PIC is conducted as to whether or not to refer ’the case for(i)ll;e —
g::tcnmnanlon by the Council for _inquiry. This involves a more detailed ct)l:tsig’tg:-m‘y ang

e (.:o-mplamt and where the medical practitioner can submit information in -
deciding that no inquiry is to be held, the PIC has the option to issue a lettresponsc:h
to the meq.lcal practitioner. It is on the basis that the case should be inqui eif'f -
a referral is made to the Council for inquiry by way of a formal char; c:l F?e lllnt? b
PIC makes such a referral, the Council for inquiry then determines bgy -Wana f}G .
hearing whether the complaint of “misconduct in a professional respect” is ;&bﬁﬁ

There are on average about twenty Medi i i
. ! cal Council hearings a year, )
26 cases (including 4 cases to be continued in 2017) were heardgin th)é yeﬁoioi]ligf

In 19 of the 22 completed cases (86.4%), th i
: , the C i i
Rl S foF ) ouncil found the registered medica]

Many of them involve breaches of the advertisi

m inve vertising or canvassing th i
Code_or short clinical issues such as the simple mis-prescription 01%y a cmee(\i,flcal
occasion ally, the charges at the inquiry involve complex clinical issues. An ef_lamerly:
was, in ZQl 3, {.:l doctgr_was charged for misconduct when performing an amniotcp X
on the patient in a clinic. The case involved the use of the drug Syntocinon preser?e

of fetal distress in the first and second stages of labour, alleged failure to arrangea @

[t;;iedla@m:em to resuscitate the patient’s baby when the baby was born depresse?
e patient’s baby sub§equcntly had a subaponeurotic haemorrhage, and the lack :
transfer to a neonatal intensive care unit as and when required :

Th.ls ghapter covers the wide range of questions arising from the Pi =l minary
Inves_tlg.eluF)n Committee, the kind of conduct that may be considered a: ;Lis:cond
the dls,_mphngry process and appeals arising therefrom. In recent y °ar; z:numb w{’
cases qulvmg important legal principles have emerged. Thesc ';ocused on eli'lo
may cor{stltute misconduct, and the various safeguards to do-tors 11Ander disci l'W )
proceedings as a result of human rights considerations. "

1. PRELIMINARY INVESTIGATION
ComMITTEE (PIC)

1.1  Object of PIC is to screen out groundless complaints

{?—;] In1 Dr.Leung Kam Chung Kenneth v Medical Council of Hong Kong,* the Court
of Appeal said that the statutory scheme was intended to save medical practitioners

from being vexed with groundless i .
complaint; .
an independent body. plaints, by having complaints screened by

3 Law Yiu Wai Ray dical Cou cil of Hy T,
¥ Wi v Me OUn g Ko 4 44

Preliminary Investigation Committee ( PIC) 263

12 Legislative development of PIC

421 Since 1997

(921 The Medical Registration Ordinance (Cap 161) was subject to substantial
amendment in 1996. The amendments came into effect in January 1997.

.3] The Ordinance empowers the Medical Cquncil to establish a number of
Committees for the better performance of its duties.” Amongst the committees which
it is empowared to establish is the Preliminary Investigation Committee, which is
1o have such functions as are assigned to it by the Ordinance and delegated to it by

the Council.®

122 The Committee

[9-4] Part [l of the Ordinance provides for the composition and functions of a
preliminary Investigation Committee (PIC) established by the Council. The PIC is
established pursuant to section 20BA(2)(d) of the Ordinance and its composition is
vided for by sestion 208. It consists of a Chairman and Deputy Chairman, who
are elected by-the Medical Council from among its members. Section 20T of the
Ordinance provides for the functions of the Preliminary Investigation Committee:
(0N + 1he Preliminary Investigation Committee has the following functions —
(2) tomake preliminary investigations into complaints or information touching
any matter that may be inquired into by the Council or heard by the Health
Committee and to give advice on the matter to any registered medical
practitioner;
(b) to make recommendations to the Council for the holding of an inquiry
under section 21;
(¢) to make recommendations to the Health Committee for conducting a
hearing;
(d)  to make preliminary investigations upon a referral by the Education and
Accreditation Committee.

(2) A matter brought to the attention of the Preliminary Investigation Committee for
determining whether the Health Committee should be recommended to conducta
hearing or whether the Council should be recommended to hold an inquiry shall
first be considered by the chairman of the Preliminary Investigation Commitiee
or, in his absence, the deputy chairman thereof.

(3) The Preliminary Investigation Committee, its chairman and deputy chairman
shall act in accordance with such regulations in relation o their procedure made
under section 33,

[9-5] Under section 33 the Medical Council may make provision by regulation for
the receipt of complaints; the submission of complaints and information to the PIC; the
preliminary investigation of any complaint or information by the PIC; the formulation
of charges arising out of complaints and information; the reference to the Council
by the PIC of cases arising out of complaints; and the procedure to be followed in
relation to inquiries held by the Council. Before the amendment, the regulations under
the Medical Registration were only made by the Governor-in-Council. The amended

5 Section 20BA, Medical Registration Ordinance (Cap 161).
6 Section 20BA(2), Medical Registration Ordinance (Cap 161).
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8?]]]31116% ;dgv;(g:d? that regulation making power between the Governor-in G
w the Chief Executive in Council), the Secret e o

; : . il), ary for Health and W -
Medical Council, according to various subject matters and importanczlfarc’ o

[9-6] Under the Medical Practitioners (Regi i iscipli

Regula.tion (C“ap 161E)® before the 1996( aﬁ;;‘;:‘:};ja:igésfﬁghgﬁfy o :

izmsl‘:zl;tfe ch-rects tl_'lat a cqmplaint or information be referred to thzuél(l)an o.f .

e Sec 1-; :g) 11.‘s rqu'UHEd to inform the re_spondent of the substance of the ch?;,] i3

o information. | is not for the Committee itself to do that. The function fmt'
y to consider the complaint or informati 1

explanation, put before it by the Secretary.’ o e the TESPODdem',j

{{9-7]1 This has not been changed in substance unde

egulation 6, where a complaint is received b

_ : or y the Secretary of the Counci

;eglster“ed medical prac_tmoner “has been guilty of misconduct in any p]:;llfél t'hat :

espect”, the Secretary is required to submit the complaint to the chairman or 5&5101131
eputy

Cha.lmlan Of th€ PIC ]_f the case 1s C()llS]dEl ed to he ]H‘()l("l (8) gl”
f s or Llndless, thejl

r the 1996 amendment. B

E!S;[g]m 1(1)]t3hm=,gwisdc,t the maltcter must be referred to the PIC for its consideration
¢ Nixed to meet for that purpose. Where the chairm is ol
opinion that a complaint gives rise to a i s ooy
. question whether there has b i
misconduct, he may require the complai oo

: 1 : plainant to, for example, to make clari

f}llaogt the complaint or information."" The Secretary of the Council is thce;n:cjf e
e defendant — that is the doctor against whom the allegation is made; 8

(a)  of the receipt of the complaint and indicate any matters or allegations

which may appear to raise a i
. : question whether the defendant
guilty of misconduct in a professional respect,’? and e

10 A
the
onal
ation

(b) invite him to submit to the Committee in writing any explanation ¢
L

his conduct or of any matter alleged in the complaint ..

. o8
have to offer,' MY

[9-9] Pursuant to section 9 of th i

_ ¢ Regulation, the complaint mu
th_e PIC for consideration if the Chairman and the DeputprhmnT: N
with each other, have not dismissed the case. ¥

ve referred to
n consultation

[9-10] Section 11 of the Re i
N gulation sets out ( .
consider the complaint. It provides: ut the maner in which the PIC can

(1)  The Committee shall meet in private,

; fnectio‘n 213, Medical Registration Ordinance (Cap 161)
particular, Regulation 12(2), Medical Practiti i i isci edure
9 R Lty cal Practitioners (Registration and Disciplinary Proc )
Regulation 12A(1), Medical Practitio
i R
(Cap 161E). B
10 Regulation 9, Medical Practiti i i isci
ooy loners (Registration and Disciplinary Procedure) Regulation
11 Regulation 8(1),
(Cap 161E).
12 Regulation 9(2)(b), Medical Practitioners
(Cap 161E).
13 Regulation 9(2)(f),
(Cap 161E).

gistration and Disciplinary Procedure) Regulation

Medical Practitioners (Registration and Disciplinary Procedure) Regulation

(Registration and Disciplinary Procedure) Regulation
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At the meeting at which a case is considered by the Committee, the Secretary
shall put before the Committee the complaint or information received (if any), any
statutory declaration received with it, any written explanation submitted by the
defendant, any documents, medical or other reports produced by the defendant,
and any other document or matter in the nature of evidence relevant to or in
support of the complaint, information or matier and which is available.

The Secretary shall not present to the Committee any material which has been

excluded from disclosure to the defendant under section 10.

(4) The Committee may postpone its consideration or determination of a case, in whole
or in part, to such date or adjourn a meeting from time fo time as it thinks fit.

(5) Where the complaint, information or referral alleges the conviction of a registered
medical practitioner of an offence which does not in its opinion affect his practice
as a registered medical practitioner, the Committee may refer the case to the
Council with the recommendation that no inquiry is to be held.

(6) Where the Committee considers that the matter indicated to the defendant under
section 9(2)(b) should be amended, the Committee may direct the Secretary to
make the amendment and advise the defendant of the amendment and invite him
to give any further explanation which he may offer.

(7) Befos= coming to a decision under subsection (8), the Committee may cause to
e made sach further investigations or further clarification from the defendant
wirh regard to the case being considered by the Committee and with regard to
i)is written explanation, and may obtain such additional advice or assistance as
it considers necessary.

8)  The Committee shall, having regard to any written explanation submitted by the
defendant and all the materials put before it by the Secretary under subsection
(2), consider the case, and, subject to subsections (5) and (7), may-

(a)  decide that no inquiry shall be held;

(b)  decide that no inquiry shall be held and issue a letter of advice to the
defendant in such terms as it thinks fit;

(c)  refer the case, in whole or in part, to the Council for inquiry;

(d)  refer the case, in whole or in part, to the Health Committes for a hearing.

(9) If, after a hearing, the Health Committee certifies and reports back that the

defendant is physically and mentally fit to practise medicine, surgery or midwifery,

the Committes may proceed with the investigation of the case, take any other
appropriate action under subsection (8), or dismiss the matter, as it thinks fit.

(2)

[9-11] Upon a decision by the PIC torefer acase to the Medical Council for inquiry,
a written notification of the decision containing the matters to be inquired into is
submitted to the Chairman of the Medical Council. This document forms the basis of
anotice to the defendant and is referred to as the PIC notice. This is provided under
section 13 of the Regulation which reads:

(1)  If the Committee decides to refer a case to the Council for inquiry, the chairman of
the Committee shall send a written notification of the decision of the Committee to
the Chairman specifying the maiters as identified by the Committee to be so referred
and which form the basis of the charge or charges into which an inquiry is to be held.

(2)  On receipt of a notification under subsection (1) or on a remission of a case to
the Council by the Court of Appeal under section 26(1) of the Ordinance, the
Chairman shall direct the Secretary to fix a date upen which it is proposed that
the inquiry is to be held.

(3)  Ifthe Council decides to conduct an inquiry pursuani toa recommendation of the
Health Committee under section 20V (1) of the Ordinance or a recommendation
of the Education and Accreditation Committee under section 20N(1)(d) of the




266 Medical Doctors

Ordinance, the Chairman shall direct the Secretary
proposed that the inquiry is to be held.

(4)  Except with the written consent of the defendant to a shorter period of Notice ¢
Secretary shall, within 2 months of the receipt of a notification under subg,
(1) and at least 28 days before the date fixed for the inquiry, serve on the defep,
a notice of inquiry together with a copy of this Regulation and shal] infg
complainant of the holding of the inquiry.

(5) A notice of inquiry must-

to fix a date upon Which

Uan

() specify in the form of a charge or charges the matters into which inguiry

is to be held; and
(b)  state the date, time and place at which the inquiry is to be held.

1.2.3 Cases referred to the PIC

[9-12] In 2016 atotal of 12 meetings were held to consider 154 cases referreq
to the PIC. Of these 154 cases, 58 were dismissed by the PIC, 57 were refened_fo

the Council for inquiry, 38 were referred to the Council for no inquiry, and 1 cgge
was held in abeyance. '

[9-13] Inthe past, whena complaint case proceeded into the PIC stage, the doctor
under complaint would be notified of the receipt of the complaint by way of a PIC
Notice. He or she would be invited to make representation, if any, to the particulars of
complaint stated in the PIC Notice before the PIC met to discuss the case concemed,
Following the comments of the judge in Law Yiu Wai Ray v Medical Council of Hong
Kong", refined measures have been adopted with regard to the process of complaing
cases at PIC stage. Those comments included the following:

I'must say that this case reveals a lamentable state of affairs in the Council’s handling of
complaints from members of the public against registered medical practitioners. Thezs
appear to be a number of contributing factors for this, the most obvious being the protracted
and cumbersome process and procedures for handling complaints, the reliance on e tival
practitioners and laypersons to handle the complaints on a voluntary and parf-tin,s basis,
inadequate administrative support and personnel to handle the volume of cc molamts, and
the lack of appropriate guidelines, discipline and structure in handling coinpfai.ts, including
guidelines in relation to the declaration by a member of the PIC of an interest in a case,
There also appears to be a lack of appreciation of the precise role ond fuactions by persons
designated to handle complaints which could be due to inadequat= rainmg and supervision,

1.3 Jurisdiction of the PIC

1.3.1 The PIC is not an investigative body

[9-14] InLeung Kam Chung Kennethv Medical Council of Hong Kong,' it was held
that it is important that the roles of the Secretary of the Medical Council and the PIC
should not be confused. Section 2 1(1) of the Medical Registration Ordinance does not
permit the Council to conduct a disciplinary inquiry upon reference by the Secretary:!”

14 See the Medical Council of Hong Kong’s Annual Report 2016, at https://www.mchk.org,hk/
ﬁ.leslannual/ﬁles.QOl6/MCAR;2016_e.pdf (accessed on 6 January 2019).

15 [2016] 4 HKC 1. The Medical Conncil conceded the application.

16 (1996) 6 HKPLR 409, -

17 Ibid, at [26].

9-15]
P’ pIC at
MY further

P16 Th

T (he
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P i i inves gal e
1( i Ofdel' to pProj eIly pe form itS screening ﬁ]ﬂCUOl'l, has no mvesti v
m

The PIC,

le to play. . . ' )
1 urt of Appeal held that having reached this point, the functloznc(a1
T]tf Coeeting as convened by the notice of 31 October 1994, was at an end.
(Bl

investigative role was not for the PIC to play.
Court of Appeal held that when the minutes further record:
€

. P d
ut to Dr Leung at the PIC meeting that new charges orcc:aJ:i\fastsm:f gthe: reiec:lrirceal
E i jonal Code and Conduct o M
i : tion 10 of the Profession: : :
> S‘?IC“? ﬁgt?g ilgni;;nd the Warning Notice of the Medical Council of Hong Kong
Council O

respectively, would be brought against him ...

PIC was acting outside the rules.

b The Court of Appeal considered that there was in effect breach of natural
e

[9-171
justice: 1B

dent was put in an impossible pos : in e _
... The .reSPEZd t'ZJ_]'E:ady rgached an adverse view on the mateqﬂ bc.fm:e 1t: w1ﬂ10ut‘;rl;fj::grc1)gn
Con:mmltee tion from him: and yet he was told he could give his ‘written su
any explast i

mittee’.
and exmianation in response to [the] fresh charges to the Com

ition. He was told in effect that the

132 Amendment of question for consideration of case by PIC

- i . ; s
2.)3] Regulation 11 under the new Regulation is entitled: “Consideration of ca
1

i i llows:
'« Committee” ulation 11(6) provides as fo |
4 p oo i that the matter indicated to the defendant under Section
e e L IC] may direct the Secretary to make the amendment

be amended, the [P ct the S - 2
9(2(!)(31'18::30;11: d:fendant of the amendment and invite him to give any further explanati
and a

which he may offer.
i hat
[9-19] In Cheung Sau Yi v Medical Council of Hong Kong," it was held tha
; i i datory.
Regulation 11(6) is not man | |
[9-20] Having regard to the material before it as well as the defendant’s explanation,

the PIC may then:* b e
ide that no inquiry sl ; .
* Tczg:, cht no inguiry shall be held and issue a letter of advice to the defendant
ec

®) quiry shall
in such terms as it thinks fit; . o

(c) refer the case, in whole or in part, to the Council for mgmryf, < hearing

(d) refer the case, in whole or in part, to the Health Committee for ;

133 Not mandatory for PIC to direct Secretary to amend
question of misconduct

[9-21] However, before making a decision (under subsection.gsl)), th:; [t’;%a;]:iz
cause further investigations or clarification from the defendant with rega

18  Ibid, at [32]. y e
19 1998] HKCU 2718 (unreported, 1998, 1998)
20 'E{egulziﬁon 11(8), Medical Practitioners (Registration and Disciplinary

(Cap 161E).

July 1998) (Stock I (as he then Was_)).
o outon Procedure) Regulation
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case bemlg_ considet:ed by the PIC and (b) his written explanation, and
such additional advice or assistance as it considers necessary.?’ , F

[9-22] If the PIC refers the case to the Council, a written notificati

must be sent to the Chairman of the Council specifying the matt =
thelPIC to be so referred and which forms the basis of the ch s
which an inquiry is to be held.? e

of its degigjq

ay obaj,

9.28] In D
?‘Hang Kang
estigation €™
I _’&5 PIC has power

s identifieq
or chargeg mm

Preliminary Investigation Committee (PIC) 269

5 PIC can review its own decision

» U v Preliminary Investigation Committee of the Medical Council
28 and Yeung Kam Wah v Medical Council and The Preliminary
mittee of the Medical Council of Hong Kong,” the Court confirmed
to re-consider the Decision of its own motion.

[9-23] Onreceipt of that notification the Chairman shall direct the

a date to hold the inquiry.? 1.3.6 Council has power to consolidate cases

SCCI‘Cta_ry to ﬁl

owers the Council to consolidate cases against the same

‘1*'9.29] Regulation 16 emp
tice of inquiry where that notice appears (o the chairman

Jofendant, and to amend ano

[9-24] The Secretary of the Council is then required™ to serve on the defend
ant 3 .
0 be defective.

IlOtiCC Of lﬂqulry Wthh must:
(a) SPECify in the fOIIlI of a char: ( charges the ma L to W]
or ch. i i i
g ges m: IS 1n ich Iﬂql.[l_ry 18 to bﬂ

(b)  state the date, time and place at which the inquiry is to be held 1.37 Order of procedures must be observed

] Under Regulation 25, which sets down the procedures to be observed at an

-30
o lates that the order of procedures “must be observed”.

[9-25] Regulation 12 further provides that:
inquiry, Stipw

(1) If the Committee decides that no inquiry is to be held, the chairman of the Co
) mmittee

shall direct the Secretary to, and th
; ; e Secretary when so directed
complainant and the defendant of the decision of the Commiitee —

1.3.4 Scope of complaint referred to the PIC

[9-26] The Chairman of the PIC is not restricted to the specific complaint made

bz thj Zobl:nplaunant.25 He is entitled to consider the accompanying materials
Eroa‘ﬁ ed by the cqmplamant to see whether they contain or disclose ‘any mazefs
or ;i;t:;](])ic wllnch I;lay appear to raise a question whether the defendant ﬁa:
misconduct in a professional respect’.25 i i

‘ y of pect’.*® And if after derati

and investigation, these matte i o
. rs or allegations do exist, th i

: ) : , the Chairman of the EX
1s quite entitled to refer the case to the PIC for consideration in relation to l.t"‘P‘;,

thther 1'11 add]uon to or inSteﬂd I) i C COom ade
Of the s eCIﬁ i g1 y y
) . C plalnt Onglnaﬂ male b the

[9-27]1 1In order to properly identify and formulate the issue(s) ol professional

conduct that may be involved, the Chai i
; : airman of the PIC itled o i
and advice from outside sources.”’ e SRk assiel

21 Regulation 11(7), Medical Practiti i i iscipli
s actitioners (Registration and Disciplinary Procedure) Regulation

22 i;zagpl.ﬂ;léifgf 3(1), Medical Practitioners (Registration and Disciplinary Procedure) Regulation

23 Fceag;ﬂlag{);; 3(2) , Medical Practitioners (Regi

24 i;eag;lfglog; 3(4), Medical Practitioners (Registration and Disciplinary Procedure) Regulation

2 (sreprioh FCAL 1220061 ey Sty oy £0ne i Aot 1209] HECORY
6 Section 9(2)(b), Medical Registration Ordinance (Cap 161).

27 Dr Li Wang Pong Franklin v Medic i
al Council of Hong K
(unreported, HCAL 12/2008, 7 January 2009) [56{-[62’;3 iR AN o KR

stration and Disciplinary Procedure) Regulation

25

1, inform the

1.3.8 No pewer to obtain documents from Hospital Authority

[9-31] In “nairman ond Deputy Chairman of The Preliminary Investigation
Comnitice of
Pt Instance rejected an application by the Chairman of the PIC for (a) documents
» ~m the Defendant (in this case, the Hospital Authority (HA)) in connection with
complaints made against doctors in their treatment of patients in hospitals managed
by the HA; and (b) a mandatory injunction ordering HA to produce the requested
documents for the Chairman’s inspection.

The Medical Council of Hong Kong v Hospital Authority,* the Court of

[9-32] In that case the Chairman claimed that: _

(1) The requesied documents were necessary to enable him to perform
his statutory duties in handling complaints against registered medical
practitioners under the Medical Registration Ordinance (Cap 161) and
the Medical Practitioners (Registration and Disciplinary Procedure)
Regulation (Cap 161E) (“the necessity ground”).

(2) There is strong public interest in the proper administration of
professional disciplinary proceedings, particularly in the field of
medicine, to investigate and eradicate medical misconduct or improper
practice. The public interest will invariably outweigh the confidentiality
of the patients save in exceptional cases (“the public interest ground™).

(3)  The Chairman has power at common law to compel the HA to provide
the requested documents in the absence of patients’ consent (“the
common law power ground”).

28 [2016] 4 HKLRD 31, [2016] HKCU 1501 [185] per Zervos J, relating to an operation on
the Transurethral Resection of the Prostrate that resulted in complications including urinary
incontinence which necessitated further treatment.

29 [2018] HKCFT 1805, [2018] HKCU 2600 [18] per Chow J, on a complaint of carrying out an
excisional biopsy (by way of a wide local excision) without explaining to her the less intrusive
option of diagnostic core biopsy, or proposing or providing any other alternative procedure.

30 [2018] 2 HKLRD 842, [2018] HKCU 1279.
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{(4)  The Chairman has power under section 40(1) of the Interpretat
on ang

General Clauses Ordinance (Cap 1) to compel the HA to provide, degt
, despite

the absence of patients’ consent, documents which are

nfcessary” to enable the Chairman to carry out his statuto 3

(“the Interpretation and General Clauses Ordinance grounrg‘
(5)  The HA’s disclosure of the documents would not be a breac y

asonal]y,

of the Personal Data (Privacy) Ordinance (Cap 486) applies to the ye.
use

of personal data for the Council’s discipli ;
ground™) uncil’s disciplinary proceedings (“the PDP

[9-33] The HA resisted i
grounds: sted production of the documents on the followin

(1)~ The right to privacy is guaranteed by the Hong Kong Bill of Rights

g principleq

Ordinance (Cap 383). The HA cannot provide the documents withou
L

the patient’s consent in breach of this constitutional right;
(2) Qn a prqpcr construction of the Medical Registration O;djn
the Meclhca] Practitioners (Registration and Disciplinary Prance -
Regulgtlon, prior to an inquiry under the Ordinance evenol‘;:;dumj
Council has no power to compel the production of doc:ument e
person to the Council; and 5
(3) Even if the exemptions under section 58(2
(Privacy) Ordinance (Cap 486) were to appl(y, )th(:; ‘fvh:u]l;e;iingi? r?::

to a legal obligation on th i
o Chairmana-g e part of the HA to provide the documents tg

[9-34]1 On the public interest

. ground, the Court held that compelling th

mfk; dlSClOSUI.‘E‘! t.o the Chm@an of the PIC (as opposed to the Colzmcil)gis lfanAflthl
Interference within the meaning of the Hong Kong Bill of Rights ¥

g;:tifl]] . p(())n the C(l)n_lmon law ground,* the Court also considered the HA’s objertion
wers claimed by the Chairman is even Y
' ‘ greater than what the ¢ i
wgtll;ld recognize. Effectlvely, the Chairman is seeking a Norwich Phart'“wcci} :r);m
vuf ﬁo_ut hav:l‘ng to satisfy the threshold test. On the Chairman’s own ¢as=, there i e:
j;;l ,i:f;t elvldcfl:nce to go forward without the documents. The eql“\“;me ;f aNo:vailc(;l
armacal order would unlikely be granted. Even if there i 2 i
. : . -E ere is suilicient evidence to
;é'gv&ir:rtr(;t it{:g gil;jlnrman is 1;(1; the proper applicant for disclosure under the Medicga(;
ance and the Medical Practitioners (Regi i iscipli
_ gistration and D
Procedure) Regulation. The common law power ground is not substantiat:sjc‘,illphnary

‘[;-iz]m r(;n the necessity ground, the Court held that the mere need for the documents
ore, cannot justify the orders for disclosure and i i ,
: inspecti i
the governing statute does not authorize the Chairman to Seelf sicl? ?)1%(;‘:5 .

31 3}”1’;{ Wang Panlg Franklin v Medical Council of HK [2009] 1 HKC 352: followed in Law ¥i
; ;11 : WZ::; ﬁ;ﬁ!gﬂafﬁgﬁ:‘uncg of H.ong Kong [2016] 4 HKC 1 at [126] ar;d [127]; a_];::lDr U”'l:
on Committee of the Medical Council of Hong Kong [2 !
016] 4 HKLRD
gtz,u[fgwgiHKCU 1501 ['108]. Zc}'vos J talks of this as a power and nicesrstirgf to Siriorm their
1y duty and function and in order to further the overall aim of the provisions of the

Medical Registration Ordinance and th i
Pt g e Medical Practitioners (Registration and Disciplinary

fuﬂction.é:

fat . h of patiar:
confidentiality and privacy because the exemption under sect?mllp étlg“«(gt

14

[9.38] Regulati
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On the data privacy ground, the Court held that the exemption under section
the Personal Data (Privacy) Ordinance® could only be relevant to the use of

<3(2) of
5_a(2[)mﬂl data if itis in the possession of the Chairman. The exemption does not give

,,,e to a legal
s‘:mlf:s

bligation on the part of HA to disclose confidential patient records,
¢ confer a power on the Chairman to compel disclosure.*

Referral back to the PIC

on 15 provides that the Council may refer a case back to the PIC,*

; er information i8 subsequently produced in writing which suggests that an

fnquiry should not be held.

9-39
that an inguiry should n

] This regulation envisages that information has come to hand which ‘suggests’
ot be held; and the case is referred back specifically ‘for

further consideration’ .

14.1 New evidence or information may justify referral

[9-401

Regulaticn i5 envisages the emergence of some new evidence or information

which justifies fuxther thought by the PIC:

(») “ure-evaluation of its original decision to refer the charge to the Council,
which may indeed result in a decision by the PIC to go back upon its
original decision to refer case to the Council for an inquiry.

(b) Butitmay on the other hand resultin a decision by the PIC to investigate
the fresh information further; or

(c) to seek clarification from the person who has provided the fresh
information; or

(d) to goto the complainant, perhaps, and ask what he has to say about the
new information.*

32

33

34

35

36

from the use of data for purposes including the “prevention, preclusion of
hment) of unlawful or seriously improper conduct, or dishonesty
- see section 58(1)(d), Personal Data (Privacy) QOrdinance (Cap

This is an exemption
remedying (including punis
or malpractice, by persons”

486).
Following Chan Yim Wah Wallace v New World First Ferry

[85] and footnote 61 of the case per Bharwaney L.

“15. Referring back to committee
(1)  Where, after a case has been referred to the Council for inquiry, further information is

subsequently produced in writing which suggests that an inguiry should not be held,
the Chairman may refer back the case to the Committee, the Health Committee or the
Education and Accreditation Committee, as the case may be, for further consideration.
(2) As soon as may be after the case is referred back to the Committee, the Health
Committee or the Education and Accreditation Committee, as the case may be, the
Chairman of the Committee shall direct the Secretary to, and the Secretary when so
directed shall, advise the complainant and the defendant accordingly.”
Had it been intended that the referral back could solely be a consequence of a conclusion by
the Council that there was, in the light of the fresh information, nothing which warranted an
inquiry or further investigation, terminology in a different vein would have been used.
Cheung Sau Yi v Medical Council of Hong Kong [1998] HKCU 2718 (unreported, HCAL

16/1998, 23 July 1998) [19] (Stock T (as he then was)).

Services Ltd [2015] 3 HKC 382
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1.5 The function of the Chairman of the PIC

1.5.1 An ambiguous role?

[9-41] The Court of Appeal in Leung Kam Chung Kenneth v Medical Coungjl of
Hong Kong*" held that, under the old Medical Registration Regulations, the Chajre.

of the PIC has a slightly ambiguous role. He presides over the Committee’s meas: .

having made a preliminary determination and directed the Secretary?
complaint or information to the Committee (with whom the Chairm
member). But the Committee as a body shares no such ambiguity. Th
complaints as placed before them by the Secretary.

to refer the
an is again

ey detcrmine

[9-42] Upon receipt of the notification of the PIC’s decision *

the Chairman g,
direct the Secretary to fix a date upon which it is proposed the ing

uiry shall be he]q» #

[9-43] Once a notice of inquiry has been sent by the Secretary containing the
charge(s), the statutory duty of the Council is to inquire into the case.® The Secre

within one month of the determination of the Committes, shall, serve on the defendant

a notice of inquiry.*' A notice of inquiry is required to-
(@  specify in the form of a charge or charges the matters into which inquiry
is to be made; and

(b)  state the date, time and place at which the inquiry is proposed to be held,

1.5.2 Due enquiry

[9-44] This issue was raised in Lo Shing Kei v Medical Council of Hong Kong ®
where the doctor was charged with stealing drugs from a hospital. Tt was argued that
the Medical Council could only investigate into what was referred to it. In rejecting

the argument, the Court of Appeal said that the statute® did not confine the Cougnj}

to hold an inquiry into a charge as formulated by the PIC. Its function is to 1uire
into “any case referred to it by the Preliminary Investigation Committee™

[9-45] The Council probably could not properly allow an amendméni by which the
matter to be inquired into became a different case.* But the question ma 7 boil down to
a different one, namely: “Within the ambit of a ‘due inquiry’, deés the Council have,
by necessary implication under the statutory scheme, the power ¢ allow the Secretary
to formulate and to then reformulate the charge in such a way as to best facilitate ‘due
inquiry’ of the matter referred to it by the Preliminary Investigation Committes?™
37 (1996) 6 HKPLR 409,

38 Regulation 12(1), Medical Practitioners (Registration and Disciplinary Procedure) Regulation

|
(Cap 161E).
39 Regulation 13(2), Medical Practitioners (Registration and Disciplinary Procedure) Regulation
(Cap 161E).
40 Regulation 14(1), Medical Practitioners (Registration and Disciplinary Procedure) Regulation
(Cap 161E).

41 Regulation 14(2), Medical Practitioners (Registration and Disciplinary Procedure) Regulation

accordance with Form 5 in the First Schedule together

(Cap 161E). The Notice should be in
with a copy of the regulations,

42 [1994] HKCU 42 (unreported, CACV 89/1 993, 3 February 1994) (CA).

43 Section 21(1), Medical Registration Ordinance (Cap 161).

44 LoShing Keiv Medical Council
3 February 1994) (CA).

45 Ibid, at [16].

of Hong Kong [1 994 HKCU 42 ( unreported, CACV 89/1993,

ith proce
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his regard, section 21(1) of the Medical Registration Ordinance confers
In this s

A to it by the
[9-46] he Council to conduct a “due inquiry into any case refinjit;) that’ﬂ e
powers O0 9 tigation Committee”. Subsection (2) then goes on to oA
preliminary Tnves ginqllify by the Council conducted substantially in accor
¢ 2 means an

i ilst the
dure prescribed by regulations made under section 33. Thus whils

£ ot eXpress ell]l}( YWET IIG Qung to (= (1 < VET theleSS
ns dO il p y C 11 amen the ChaIg , NE
atIO

i lation 14(3)
ﬁg‘:il inquiry” of the case as referred by the PIC so requires then Regu
if “due
(a) 15
inquiry

15 4 al

" Yy
15 W' ile Gnougil to aCCOII]]I!()date an amn C!ldllle]l‘ IB(',] NC al 1L 18 he notice ()f
“thh 15 amer Ej’ to SPBCIE) rhE anlended Chalgc-

9. TuE MEDICAL COUNCIL
91 The problem of limited membership

21.1 Test for recusal: real danger of bias

i flict of
A sma!l profession often gives rise to problem of perlceptlzil? Oflfi?!; held®
g dS' “'iq }The Court accepted Re Prudential Enterprise Lt p w - of bias
imerf; ; f:i;t lfl; 'recusal application was whether there was any real dange:
that the

=\ _in David Chow Siu Shek v Medical Council of Hong Kong,” t];i éi;ft(;
aw o jud: ial review and his complaint was based on an allveged real d ti t
. 1}5 the Medical Council. The fact relied upon in support is ]-?
. Pal_'; ; embers who had participated in the de_cismn. to rcfu_se: 2
. ﬁ‘le 18’ CO“III.CI tircr)ln 9 have participated in the hearing of his earh.er apphcaf 1;16
L ap;l’égg ”[‘h’e Medical Council pointed out that under section 3(2? (tJ e
7 Se'ptember' i ‘n Ordinance only a limited number of members are appm:(:)llef -
R 'chlStraU?l The terms of their office are also prcsc:riben.i by sta"sute. m
- Medl?al C?:u;ltcio;l is valid, it will create a practical probl_em of m‘sufﬁment.(t;iu?lg X
apgjlllcg?; fs'ocroclllefﬂjng with dis;:iplinary proceedings regarding medical practitioners.

2l

?Ltﬁ Court accepted this argument.

i i ncil
212 Education and Accreditation Committee of the Medical Cou

9.49] In DrXv Education and Accreditation Committee, M edzcaldCtohzn(;:tz}[l :{ gf%

5( g, the challenge was made to two decisions (one forlD_r X an; S kY
b Medi 1 Council hearing an appeal against the dec151oln of its ucat "

?‘f metﬁzﬁif: CO](:)DII'IiﬁCG (EAC), the governing body responsible tf%r the ;?lgels:]rli ]
 medi iti i , on the basis of apparent bias. '

O'f e Eracmzﬁgelz:c]tn tllf;n%hfc;:l’;iﬁminary Investigati_on' Corm.mttez (I;IOCH)S

- stabli ;lor(?b the Medical Council, could make prehrpma:y investiga on

fﬂio Zf)tt?ll[))lll;inets 01?[ information relating to a registered medical practitioner,

into

Tbid.
3‘6.’ (ui'n'eported, HCCW 594/1999, 27 September 2000).
Le Pichon J (as she then was). |
:g ?2{:6023 HKCU 548 (unreported, HCAL 337/2001, 3 May 2002)
50 Section 3(3).
3] [26013] 1 HKLRD 167, [2012] HKCU 2409 (CA).
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recommend that the Council hold a disciplinary inquiry. The Court of Fir
ruled that the decision concerned were tainted with apparent bias because foyy of"'. )

members in each case were involved in preliminary investigations through the Pl
The Court of Appeal reversed the Court of First Instance’s decision on :

st Instapgas

this pojgy
[9-50] However, the Court of Appeal disagreed on the basis that the d
question was related to the particular scenario where the medical doctor was
be removed from the general register (GR) and subsequently the special re

[9-51] Under the statutory regime, a doctor has to b
register to practice. However, inclusion of a doctor”
entitle that person to practice medicine in Hong Ko
as a specialist in the relevant specialty in question,

ecision jy
orderedm:
gister (SR};
e registered under the generg]
$ name under the SR dogg not
ng but entitles him to be knowy

[9-52] Under Section 19(1) of the Medical Registration Ordinance, if the Councﬂ
orders the removal of a person’s name from the GR under Section 19(1), and thy
person’s name is also included in the SR, the Registrar shall, at the same time pe
removes that person’s name from the GR, also order the removal of his name from
the SR. The Medical Council may, on the recommendation of the EAC and without
conducting an inquiry order the removal of a person’s name from the SR either
permanently or for a period as it thinks fit 5

[9-53] Where notice of any complaint or information relating to the suitability of g
registered medical practitioner to have his name included in or removed from the SR

comes to the EAC, it may recommend to the Council the remova] of the registered
medical practitioner’s name from the SR

[9-54] The registered medical practitioner may within 14 days of the EAC’s written
notice to him of such recommendation, request the EAC to review its decision.” Th:

EAC shall, upon such request, review its decision and notify the registered medical
practitioner in writing of its decision after review.>

[9-55] Under Section 200 of the Ordinance, the registered medical Ppractitioner may
appeal to the Council against the EAC’s decision after review. The Counci] wiay affirm,
vary or reverse the decision of the EAC appealed against and its d=cision is final

[9-56] The Council has power to hold a disciplinary ingy
registered medical practitioner in respect of seven categories o
allegation of professional misconduct. The PIC will make pre
into complaints or information relating to a registered medic
thinks fit, make a recommendation to the Council to hold §

[9-57] The PIC consists of 7 members, two of whom (its Chairman and Deputy
Chairman) are members of the Council, four of whom are registered medical
practitioners but not members of the Council and 1 of the 4 lay members of the
——ee

52 Applying the principles in Wong Tuk Wai v
4 HKLRD 409, [2010] 6 HKC 58 (CA

My in relation to a
I' cases, including an
liminary investigations
al practitioner and, if it
uch an inquiry.

Commissioner of Correctional Services [2010]
), [37] and Deacons v White & Case LLP (2003) 6

HKCFAR 322, 332, [2003] 3 HEC 374 (CFA).
53 Section 19B(2), Medical Registration Ordinance (Cap 161).
54 Section 20N(1), (1)(d), Medical Registration Ordinance (Cap 161).
55 Section 20N(2), (3), Medical Registration Ordinance (Cap 161).
56 Section 20N(4), Medical Registration Ordinance (Cap 161).
57 Section 200(3), (4), Medical Registration Ordinance (Cap 161).
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i i 1 of whom shall be a

ting of the PIC is 3, at least _ L be a

e gliﬁreuglhgnja? i;' llgiputy Chairman must preside at thféh mecetll?f(;l

er ;nholds an inquiry under Section 21, either 5 r;lzlriﬂfaers o: quz ru:)ﬂ o
. il and 2 assessors s orm :

embers of the Council an : mA

thanP:;én who is also a member of the Council shall .mt lattend a me; \:}i o

et . thf:hjl it is inquiring into a complaint or information in respect o
1 while

: . . i 61
C;’{;]énziember took part in the preliminary investigations.
that

tel
the case of Dr X, in 2009 both Dr X and Dr Y were e:;:h ?.cfc;jz ::CZ
-5 9 dzci linary inquiry and were found guilty O.f prof.essm? tm]ir:s .
subjigt 4 ;l :)rdfred their names be removed for a certain period o ;
The Coun!

In the case of Dr X, he was removed from the GR and then the EAC
n

p;:zgmended removal of his name from the SR.

e

I9.6 I i d.
" l|] lIIE case o W thﬂ GR and th was USpeDde
f Dr Y, he as removcd &0]‘!1 18 8
pealcd The'ﬂ the EAC l‘ecommended hlS I’emoval fr()m the SR. Dr } then
Hﬁ theﬂ ap .

. i ase of
b The aifference between the case of Dr X and Dr'Y was thazlit (:Fﬂtllzenzm Bl
e saase of his appeal against the Section 21 order, the remov el

g¥ tﬁn usi)ended until the EAC recommended that he be removed.

council.
la memb
w the Cou
or oot less

is that the basis of the EAC’s
" i nce between the two cases is e : ;
e An(;) tgzlr: legc‘i:on onDr Y and the EAC’s Review D301s10n onDr YS' IEIC]]:;EW
RCC]ZT(?’?V{ZW as to the competence of Dr Y as a specialist, whereas no
the

i isi Dr X.
formed part of the basis for the EAC’s Recommendation Decision on Dr
orm

atter of statutory interpretation, the McFlical Council con:jen;ls uti};::
B mY the Medical Registration Ordinance mtcn@s, allowls an 'r q res
o Dlr ; ing membership between the Council and its comjlnlttc?cs mlvob‘; "
Fhetrl:gi]:cc:1(1:_))‘];'61:a;:?;;»rogct:ss and the removal from the SR process. This raises, in
in

i Medical
als of Dr X and DrY, the issue of whether the proper construction of the
pe 5

1 i ip between
R istration Ordinance intends, allows and requires overlappmg membershlp
CEL

iscipli oval
the Council and its committees involved in the disciplinary process and the rem
e Co
from the SR process. s
[9-64] In the case of Dr X, she was recommended to be moved from the
time when she was removed from the GR.

- Court of Appeal held that: . ‘ . .
- (rghe Sthions 207 and 20K of the Medical Registration Ordlgqltlc:pirg\;id;
: i i iti ith the requisite
stered medical practitioner w1 _ :
con OE:Zni;cngllay have his name included on the SR. Being a redg_lztstczei
Corgfcal practitioner is a prerequisite for inclusion in t’he SR aJ: ;egajn
ff-lzglow that it must also be a prerequisite for a person’s name to

on the SR.

i , Medical Registration Ordina.nce' (Cap 161).
23 izzgzi igggi & (3), Medical ll{cgistra.tion Ordcllnan;:gl()Cap 161).
60  Section 21B, Medical chistraUDnlOrdmaJ_Jce (‘ a(lzj ' ]61).
61 Section 21(4A), Medical Registration Ordinance (Cap
62  Under the Medical Registration Ordinance.
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(b) By virtue of the removal of Dr X’s name from the GR, it was
that the EAC must recommend that
since being a registered medical P
registered in the GR) is a prerequis
(c)  Since removal from the SR is i
is removed from the GR, it follows that the Council wa,
both when considering the appeal and whether to follow
recommendation to remove her name from

and remove her name accordingly,
(d) The Court of Appeal therefore held that in the case of Dr X, since the.
result was inevitable and did not involve any judgment or discretion

as to whether Dr X’s name should be re

moved from the SR, there
Wwas no question of any member of the Council hearing the appea] or
considering the recommendation of the EAC being influenced by any
prior involvement in the PIC investigation.

[9-66] For DrY, the EAC's recommendation on Dr Y was made on the basis of:
“[his] competence as a specialist had fallen below the standard required for a persop
to remain on the [SR]”. The underlying basis for that conclusion was the finding of
the Council at its section 21 inquiry into the allegations of professional misconduct
against Dr Y. However, it was not a Ppractical impossibility, when the Council heard
Dr Y’s section 200 appeal and when it considered its decision under s 19B(2) 1o
make the Council’s SR Decision on Dr Y, for the Council to have been constituted

by members who had not previously been involved in the PIC investigation in respect

of Dr Y. Therefore the Court of Appeal held that the hearing of the Medical Counci]
was tainted:

her name be removed from the

ite to being included in the SR.
nevitable where a person’s papa
$ boung,

the BACg
the SR, to dismiss the appea]

(a) There is no express provision in the M
which permits overlapp
the relevant bodies.

(b) If this is intended, allowed, and re
arises by necessary implication,

(c)  No such implication is necessary.

edical Registration Ordinance
ing members tainted by apparent bias sitting 1a

quired, it must be sometiing that

2.2 Parties

2.2.1 Constitution

[9-671 The Medical Council has 28 members, four of which are lay members.
When a disciplinary hearing is convened there will be the Council sitting with alegal
adviser. The Secretary to the Council will present the case. The complainant will have
the opportunity to present

his or her case and may be represented by lawyers. The
doctor under complaint will have the i ght to appear and legally represented as well.

2.2.2 Complainant is a party

[9-68] In Dr Darren Vivian Mann v Medical

Council of Hong Kong,% the Medical
Council held that a complainant was a party to th,

e disciplinary committee proceedings.

63 [2007] HKCU 1650 (unreported, HCAL 2172007, 2 October 2007) [48]-[49].

iIleVitablg

ractitioner (ie having ope’s tams

disciplin
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23 Hearing open to public

i lic may have the right
ing i ublic. Members of the pub ] :
i Opengtglt;lgvlzser and members of the Medical Council at the

know the names of the le
to

ary hearing.*

3, PROFESSIONAL Cobk oF CONDUCT
: oF THE MEDICAL COUNCIL

31 Professional Code and Conduct

i il publishes
i i dards, the Medical Council pu
f guidance on professional stan i e
[93;70] mB}fmwaB;{? tifne revises) a “Professional Code and Condu.ct ; glfracc ﬂ(n;f one
; dﬁmﬂ t]1 ?i to the Council disciplining a doctor. The N;edmal oun H
e ;
IC{Od; h;:lsy revised its latest code of conduct in January 2016.
on,

32 The Hippocratic Oath

ions b
e profession of medicine is distinguishr;?d from other 1;20{;21102;11 C};
[9-711' o duty of care to save lives and to relieve suffe_:nng.l e et
: \*P\“C:‘i.‘l e “ y'l; of this moral ideal over and above cogmderatlons 0 pe(;’ onel
o 1_31':2;1 gj;ins The earliest code of medical ethics may be trace
mtflieslt-lsi;;gcilt\i]c Oath, which dates back to the 4th century BC.
to the )

33 Self-regulation with a strict code of conduct

i fession
[9-72] The Medical Registration Ordinance (Cap 161) a}ilov:ls tt}l:: r;z(;z;e;lig;ohas on
: i he other han
i m of self-regulation. On t . . - i iy
C“:)]11'81thT r?lz gl‘:i?i(::oby a strict code of conduct which embthes high ethical v
i0 . _ .
;roltizts patients’ interests, and upholds professional integrity

i ici ient’s

Needless to say, trust is essential to the pracjclce of medlt:m;;l ’:;h“?oﬁ,eand
[9-73'] i impose upon the doctor a corresponding duty to be tru o=
Wst;i:gi t?[llgri is a fiduciary duty imposed on the doc;?r tc':) ?ﬁ:yp?élﬁza.l ey
L : healing, the 2
; | thttkils ?n?tﬁegjiégsgzﬁgs;i:jgc and sgkills. Ttis therefore im&;:f;:]an];
v fi E:r (¥§ctors to attain continuous profes_sional dcv_elopment g
2gitirrlneuc§:a;gd Efelong learning to fulfil their duty of care to patients.

3.3.1 History: Warning Notices 1957)

i iginally
i for medical doctors was origina
de of Professional Conduct : ey
[9-7"1] o C\?\Ta:n(i)ng Notice in 1957 and as the Professwnal_Codﬁ andinCc)SOCi:C11
Pu‘bl];gzledl_zsl?ne with the need for medical ethics to evolve with changing
in .

CACV 14/2014,
64 B55{E v Medical Cowncil of Hong Kong [2014] HKCI} }Slléu”niemr:leg(:;w st ]
s 1% 2014), after considering Tdrsasdg a Szabadsag]oga. iy
2[1)8]11(5011) 5‘3 EHRR 3. See also Philip Coppel, Information Rights:
(4tl‘: Edn, 2014) paras 3-009 and 3-010.
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circumstances, the Medical Council has kept the Code under continuous Teviey
International practices, local peer opinion, legal requirements, public expectationg ami
moral obligations have all played an important role in the development of the Code.
[9-75] The Code includes two cardinal values of the medical profession, I is
committed to maintaining high standards of proper conduct and good practice ¢,
fulfil doctors” moral duty of care. In addition, the Code upholds a robust professiong]
culture to support self-governing through identifying specific obligationg and
virtues of the profession. The Code emphasises that the hallmark of a
its distinctive identity and continuous self-development. The Code also marksg the
profession’s commitment to integrity, excellence, responsibility, and Iesponsivenesg
to the changing needs of both patients and the Hong Kong public.

profession jg

3.4 The Code is a guide and not exhaustive

[9-76] The Code is understandably only a guide. Tt is by no means exhaustive. It ig
also not a legal document and should be given a fair interpretation in order to attain
the objects of the relevant provisions.

4. MISCONDUCT IN A PROFESSIONAL
RESPECT

4.1 Meaning

[9-77] The term ‘misconduct in a professional respect’ is not defined in the Medical
Registration Ordinance but has been interpreted by the Court of Appeal as conduct
falling short of the standards expected among registered medical practitioners.5

4.1.1 Wide meaning given to ‘in a professional respect’

[9-78] McCarthy T in the New Zealand case of Re Mudie™ gave a wider meaning
of the words ‘in a professional respect’:

One construction which can be given to those words is that the impropricty must arise in
the course of the exercise of the doctor’s professional care of his p.tient, but I consider that
awider meaning should be given, and that any act which is performed by the practitioner
as part of the conduct of his profession can be said to be ‘in a professional respect.

4.1.2 Disgraceful, dishonourable or unethical conduct included

[9-79] The phrase ‘misconduct in a professional aspect’ includes conduct involving
dishonesty or moral turpitude, and also any act, whether by commission or omission,
which has fallen below the standards of conduct which is expected of members of
the profession. It also includes acts which are reasonably regarded as disgraceful,
dishonourable or unethical by medical practitioners of good repute and competency.

65 See Part II of the Code of Professional Conduet, titled “Professional Conduct and

Responsibility”.
66  [1957] NZLR 689.

case.
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2 : 2 has
: ili dge whether a doctor’s conduct
Medical Council is obliged to judg : ) S
o Trltl Zf the expected standard after considering the evidence in eaf:h individual
en ]:h(sh written and unwritten rules of the profession are to be considered.
0

41.3 Unwritten rule allowed

In Dr Chan Hei Ling Helen v Medical Council of Hong Kong,“ it was .l:ield

-8‘1]. clear from the code itself that it is not exhaustive. Rather, it merely provides,

- ‘ty[sgf llustration, common examples of transgression. Further, the conduct or norm
by wa »

. : "
be unwritten. An unwritten rule can form the basis of professional misconduct.
may be ! :

42 Effect of warning notice

82] The Medical Council has published a “Warning Notice'. I't isnota statl(lit.orji
I9- ent. Tt is a pamphlet which proclaims itself to be *for the gl.ndance. of medica
msg;glone-rs’ and begins by exhorting those practitioners, in their own interests, to
pra

: .y . o
familiarise themselves with, inter alia, the Medical Registration Ordinance.

83] The Wamning Notice pamphlet concludes with ‘anclusion’ and a ‘Nott;:,
[91',]‘ h procieos on the basis that registered medical practitioners should7 1kuovtv th.e
:asi{::s Et’ lE‘.:: ethics of their profession.”® The Court of Appeal had held” that this

appivach was right.

43 Examples of misconduct

[9-84] Misconduct that has been charged and considered by the courts includes

the following:
(a) advertising;™
(b) canvassing;”

2009] 4 HKLRD 174 (CA). o
g; [See G]ardiner v General Medical Council (1961) 105 Sol Jo 525 (PC), where Lord Morris o

-y-Gest said: o o o
Bor‘[};’\v’}i{mizsthe profession the line between the unobjectionable and ob]ec.tl.onable pusliﬁit;;?l
i i ition for any reasonable practitioner, eve
hould present no difficulties of recognition . : . .”
ill:iccgpted ethical standards might not be formulated precisely or in any written code
69 In particular, section 21 thereof.
70 It provides:

“Conclusion. ' o o
It must be emphasised that the categories of misconduct described in this booklet canl

be regarded as exhaustive, since from time to time with -cha.nlgin-g cirzuzntstl:l;;e;“tllzz
i’ i forms of professional misconduct. abus
Council’s attention may be drawn to new ks e i
i iti ivi d opportunities afforded to A
dical practitioner of any of the privileges anc g fford
:Eyad?;lictiog of professional duty or breach of medical ethics may give rise to a charge
f professional misconduct.” o
A Leeuciiu Tong v Medical Council of Hong Kong [1996] HKCU 318 (unreported, C
220/1993, 28 May 1996). —
79 Keeson Shum v Medical Council of Hong Kong [1980] lHKLR 368, [TQSOAé-ill(]CII{JKSC I(J 4-9)0
Dr Chau Kwok-On Gordon & Ors v Medical Council of Hong Kong [
orted, CACV 63/2006, 8 March 2011). .
73 gﬁzelp)acmr [1988] HKCU 6 (unreported, CACV 116/1987, 5 Febru;(;'g 1988); Leung Kam
Chung Kenneth v Medical Council of Hong Kong (1996) 6 HKPLR 409.
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1. ACCOUNTANTS

1.1 Critical role in commerce

[21-1] Tt has been said* that the accountancy profession plays a critiga) Tole iy
ensuring the orderly and lawful conduct of commercial activities, Dishonegy
dereliction or culpability on the part of its members can and does have a far-regeps b
effect, not only in the sphere of business acti erning t&u
financial well-being of individuals. 1

vities but in matters conc

2. REGULATORY FRAMEWORK

2.1 Professional Accountants Ordinance

[21-2] The profession of accountants in Hop g Kong is regulated by the Professiow
Accountants Ordinance (Cap 50). The Ordinance came into effect on 1 January 1973
but significant amendments were made in 1994, !

[21-3] The Hong Kong Society of Accountants wa
to regulate the practice of the accountancy profess
the views of that profession, to conduct examinatio
interests of its members,

s the statutory body establighed’
ion in Hong Kong, to Tepresent
ns, and to safeguard professional

2.2 Hong Kong Institute of Certified Public Accountants

[21-4] The Hong Kong Society of Accountants was renamed as the Hong Kong
Institute of Certified Public Accountants (HKICPA) in 2004.5 It is th
authorized by law to register and grant
accountants in Hong Kong.

e only bogy
practicing certificates to certified Fuhlic

[21-5] The HKICPA is a statutory body corporate with perpetual suéses sion.’

2.3 Objects of the HKICPA

[21-6] The objects demanded of the HKI

CPA, by section ‘7 of the Professional
Accountants Ordinance include these:

(b}  toregulate the practice of the accountancy profession;

(g)  torepresent the views of the profession and to

preserve and maintain its reputation,
integrity and status;

4 Chao Pak Ki, Raymond & Arthur Andersen & Co v The

[2004] HKCU 1388 (unreported, HCAL 134/2003, 30 November 2004) [16] Hartmann J,

AB & An accountant firm v Hong Kong Institute of Certified Public Accountants [2005] HKCU
883 (unreported, HCAL 65/2005, 30 June 2005) [25].

5 Itwas set up in 1974 with the assistance of the Association of Chartered Certified Accountants

Hong Kong Society of Accountanis

(ACCA) as the local statutory accountancy body in Hong Kong,
6 Amended 23 of 2004,

Section 3, Professional Accountants Ordinance (Cap 50).

O repres entativ
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(h} o discoura edlShOllO y i i tants,
i g i UIable conduct and practheb b Cﬂmﬁed pubhc account
d for this puIPDSe to hold inquirlcs into the COﬂduCt Of CEI[l[ied pu lic
an

accountants, firms and corporate practicr':s sy A——
take such action as the Institute considers necessary in
v iﬁe professional interests of the accountancy profcss1.0n, T
do all such other things as are incidental or conducive to the a
(k) to

above objects.

3, COUNCIL OF THE HKICPA

i i i cil

.7 Under the Professional Accountants Ordinance, thert:,j is est;?l];sgzi 2 C(illoilgnthe
!217] i 8 It is empowered” to regulate its own proce }J,re. . kg
e mc{)i;j;ie for the management of the HKICPA and with the impleme
pody TSP 3

] i the Ordinance. |
f the objects of | | N
: ] Accountancy matiers may be of great complexity. The Council recet
[21-8

mj() s p i d!SCretiOIl and m thls
jgil blc 1f 0 eXercis 18

7 E( lulﬂSSlOllal adVICE to ena € :

. & i tw (l\«’. O |l:jdlcs na.[ncly a MO]]ltOIl g

; Courl'f.u Las 0 advis ].'y 5 n (:()][ mittee ©

an Investigation {Jommittee.

3] Composition of the Council -
0 - - . . r
3] The Council of the HKICPA consists'® of thg Fmanmalt;;cgcﬁrg;ﬁ L
= i ting Services or his represen ,
¢, the Director of Accounting ' ( g
i i t less than 6 being in full time practice, :
Pﬂbhc_ acfi?lut?:fm“;f;c?i(;e the immediate past president, and 4 lay persons appointed
being in , L
by the Chief Executive.

32 Powers of Council

[21-10] The Council has the power to issue or specify any:
taternent of professional ethics; or _ -
i St:ndards of accounting, auditing and assurance practices, _rffq;u‘:(ti)ﬁz
(b) ls:vc observed, maintained or otherwise applied by any certified p
accountant.

3.3 Registrar
. isti il’ sent,
[21-11] The Council appoints a Registrar to assist 1 t}}c Council’s ’I\i\;lc;rllfl. I?It Cp;; o
the Registrar also serves as the Institute’s Chief Exec:utw&_e lOfﬁ.cer. e o
Comg liance Department which is responsible for inquiring into comp.
a .
the cor?duct of certified public accountants and their firms.

i ants Ordinance (Cap 50).
tion 10, Professional Accountants BelF
g }i;cszztion 17, Professional Accountants Qrdmam,e (Cag 50).
10 Section 10, Professional Accountants Ordinance (Cap 50).
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4., DISCIPLINARY PROCEEDINGS

4.1 Disciplinary Panel

[21-12] Part V of the Professi

P : essional Accountants Ordi i

Proceedings’) requires the establishment of a Discipliﬂlail;cga(s:ltlﬂed e i

[21-13] Section 33 i .

provides that there are t iscipli
e wo disciplin
not less than 18 lay members and Panel B consists oﬁgﬁl:;: tl;:Ee}?

e

pUbﬁC dacc ntants IMDers f < OLI]IC' [ (1[ (]
Ol ts. Vle h TS O th
- C l ar Squa]lﬁ d fI'Om membcrs

5. REGISTRA
. R MAY REFER CoM
PL
CounciL AN

5.1 Complaints

[21-14] Complaints withi
' n one or more of the ¢ igs!’
e Re ategories'' shall
i ilns:r;r t(;}f the. H_KICPA to the Council, which may in its d.iscrte):i s by
o g Disciplinary Panel. The policy of the HKICPA is th e |
oncludes that a complaint is sufficiently serious to warrant th:thhm:c -
Xereise of

its discretion to refer the m i
. atter to the Disciplinary P: iscipli Mmmi
will be convened to consider the c:omp]ajn;l:)IZ o Fancls. s Disciplinary Coy

O

e its responsibility to ensure th~
g through the Registrar) is cmpowere:l' '
tion other than by means of a fon]

[21-15] Tn Dr Peter Po Fun Chan v The Ho
the Court' considered that, in order to dischaf 8
prescrvzlltion of standards, the Society (actin .
Fo consider any matter coming to its atten
identifiable complaint.

Kong Society of Accountants}

[21-16]. That power comes from section 34(1A)
thfa Registrar to refer any matter that he
misconduct or negligence of a member.

" of the Ordinance, which enables
as reason to believe” reveals professional

gramme iS

L

o improY
.18]

p and
determine the p
quctions t0 2 TEV
91-19] Upon recei
PRC may make recommen
_lication by it of professional
,w a further or follow-up practice review."

2120 The PRC may also
e opinion that there
‘standards.”’

m121] In Chan Kwok Ki v Hong Kong Society of Accountants,”' the accountant

mmp]amed that
eagagementsWilen
in Statemﬂft (01}

[21-22] The accountant argu
be undertaken by an auditor in his appointmen
was that in deciding whether to acc
auditor, the practice unit should consi

are likely to be imposed by the client such that it may b
its function as an auditor.

Practice Review Commitiee May Refer 1o Registrar 455

to ensure that the professional standard defined by the PAC are
amme is intended to be educational and to assist practice members

e on their professional standards."

As to the powers of the PRC and of the reviewer, they are set out in sections
12E of PAO respectively. Under section 32D(1), the PRC has the power
ractice and procedure relating to practice reviews, and to issue
iewer on practice reviews generally or regarding particular review.

pt and consideration of the reviewer’s report on a practice review,
dations to the practice unit concerned regarding the
standards.'® It may also instruct the reviewer to carry

make a complaint to the registrar of the Society if it is
has been a failure to observe, maintain or apply professional

tii= PRC had imposed on him restrictions on accepting audit

the restrictions are not part of the professional standards set out

Auditing Standards (SAS 600).” The applicants contended that:

(1)~ Paragraph 73 of SAS 6007 does not say that an auditor should not
accept an engagement where the scope Jimitation results from the
client’s conduct.

(b) The reference to the Companies Ordinance is inappropriate because the
PRC is not under a duty of administering the Companies Ordinance.

ed that the restriction related to scope of work that may
t or reappointment. The restriction
ept an audit appointment or reappointment as
der whether limitations on the scope of its work
e frustrated in performing

6. PRACTICE REVIEW CoOMMITTEE MAy

REFER TO REGISTRAR 1
[21-17 i mmi
R ]ThIg n;:yt.be use?ul to mention that there is a Practice Review Committee is
o I\.[A ne 3} : CP;:;: Teview programme was introduced in 1992 by the addition of zg
essional Accountants Ordinance (PAO). The main objective of il
| 2
i; gecn]im 34,, Professional Accountants Ordinance (Cap 50)
¢e https://www.hkicpa.org.hk/en/! lati
13 e byt g.hk/en Standards-and-regulatlon/ComplianceiDiscip!iﬂ&fY
{unreported, HCAL 176/2000, 2
: , 29
14 Ibid, at p 13, (Hartmana J). fine 2000)
15 This reads:
23

“Where th i i
e Registrar has reason to believe that subsection (1)(a) or (b), applies to &

rofession: i
p al accountant ... he shall submit the facts to the Council which may, in ifs

discretion, refer the complaint to the Disciplinary Panel ”

Paragraph 2 of Statement 1.400.

Paragraph 3 of Statement 1.401.

Section 32D(2), Professional Accountants Ordinance (Cap 50).

Section 32D(3), Professional Accountants Ordinance (Cap 50).

Section 32D(3), Professional Accountants Ordinance (Cap 50).

[2002] HKCU 821 (unreported, HCAL 3141/2001, 12 July 2002).

Statements of Auditing Standards (SASs) contain basic principles and essential procedures
(auditing standards). Auditors are required to comply in the conduct of audit including those
of companies applying section 141D of the Companies Ordinance (Cap 622). SASs also
include explanatory and other material which is designed to assist auditors in interpreting
and applying auditing standards. SAS 600 establishes standards and provide guidance on
the form and content of auditors” reports. Much of the guidance provided can be adapted to
anditors’ reports on financial information other than financial statements.
Same as Paragraph 43 of 2000 revision. The crux of paragraph 73 is that an auditor should
refuse an engagement if there are scope limitations that may prevent him from properly

discharging his role as an auditor.
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[21-23] Tt was then argued that such limitati
: . . imitations may res ...
including the directors’ refusal to provide access t ¥ result from a client's ooy di

C ) 0 books and rec Ug
the required information and explanations, or where the directors ‘;’rd-S, or tg
€vent

importal?t but necessary audit steps from being carried out, for examp]
o organise stock take or allow the auditor to attend any stock takep f R
reasonable grounds, or to bear the costs of significant audit steps e

CI

[21-24] The problem was then th i
. at the auditor should accordingl i I
]:e Ci,hottl;ld contmue.: to act.as auditor as he may not adequately%i?s;gg;l?der‘w o
n le(;' e Compgmes 0rd1_njance and may be regarded to be condonin tie h%s doiey
avoidance of their responsibilities under the Companies Ordinance t e
financial statements and to have them properly audited. © prodice g

[21-25] The Court rejected those arguments and held that:

(a) the accountant had taken an und icti
I iew of |
Shs con uly restrictive view of paragraph 73 of -

(b)  the Companies Ordinance governs not only the obligations of directg, ‘

but alSD ﬂle dl.]tles Of aud]t(’l I]lﬁ' restr lCtI'()]i 1 IT
: : .
18 ne ther 1 elevant nor 1

(c) however, failure to com i -
: ply with the d '
& cieeipliiy iation® ¥ © directions of the PRC per se ig pof

7. ANONYMOUS COMPLAINT

[21-26] 1In Peter Po Fun Chan v Hi
: ong Kong Society of Accountants ® )
held that evidence of anonymous complaint is adnﬁsstiyblize countants, (S

The fact that evidential material has been received anonymously does not rend, «i
™

;:?;?nistlbi; if, standing as its own, it possesses evidential value and is the,sf;
© the matter at hand. The manner of its receipt may go to the w ‘.ié ; toi:

accorded but does not determine its admissibility.

|21'2 ] Th C § concern i
n-' e ourt wa e ed W1 II Wllet [+ [+ eVl W Vi
- g : h h Idence As Iele al‘]t, ﬂOt

24 The court goes on at [65]:

W'Ihhe ap};i;cant maintains thalt practice review is not only educational, and that the PRC
Prazlzi;:u .rtlg I;ecommegdanons, is determining questions that affeét the rights of th:
nit. He contends that failure to comply wi i 7
‘ ply with the recommendati f the P
carries consequences of disciplinary i e
proceedings. He refers to two cases ... but i
I.l;;lzzsgs, the acu?ountal}ts were not disciplined for non-compliance with rcc‘;:;mgn;l;}:i’sz
e ;‘:r z ;;Ijgnc? rca\;liw. They were disciplined for their failure to comply with review
refusal to assist and co-operate with the revi
_ . g ewer. As [C for th
LShc;z;ﬂ pomtsttout, Tft;lnlure to comply with the directions of the PR[COS:: Zle ?srl?::
ary matter. The PRC d i ive ri
e e oes not determine the substantive rights of the person
25 [2002] HKCU 34 (unre;
( ported, HCAL 637
o T /2001, 14 January 2002).

27 Ku ied i
ruma v R [1955] AC 197, applied in Peter Po Fun Chan v Hong Kong Society of Accountants

[2002] HKCU 34 (unreported, HCAL 637/2001, 14 January 2002) [19].
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DISCIPLINARY OFFENCES THAT MAY
FounDp A COMPLAINT

Regarding what offences may be referred as complaints to the Registrar,
* etion 34(1)(2) is relevant:

- 34. Disciplinary provisions

) A complaint that —

(a) aprofessional accountant —

(i)  has been convicted of any offence under Part V (Perjury) of the
Crimes Ordinance (Cap 200);

(ia) has been convicted of any offence under section 31 of the Financial
Reporting Council Ordinance (Cap 588); (ib) has been punished by
the Court of First Instance under section 32(2)(b) of the Financial
Reporting Council Ordinance (Cap 588) for failing to comply
with a requirement imposed under section 25, 26, 27 or 28 of that
Ordinance or for being involved in the failure; (ic) has been punished
by the Court of First Instance under section 45(2) (b) of the Financial
Reporting Council Ordinance (Cap 588) for failing to comply with
a requirement imposed under section 43 of that Ordinance or for
being involved in the failure;

(i) has been convicted in Hong Kong or elsewhere of any offence
involving dishonesty:;

(iii) whether as a professional accountant or not —

(A) falsified or caused to be falsified any document;

(B) made any statement which is material and which he knows
to be false or does not believe to be true, in respect of any
document;

(iv) has been negligent in the conduct of his profession;

(v)  without reasonable excuse, failed or neglected to comply with
any direction issued under section 32F(2) and with which he was
required by the Practice Review Commitiee to comply;

(vi) failed or neglected to observe, maintain or otherwise apply a
professional standard;

(vii) without reasonable excuse, failed or neglected to comply with
any requirement made under section 42D in relation to him by an
Investigation Committee;

(viil) has been guilty of professional misconduct;

(ix) refused or neglected to comply with the provisions of any bylaw or
rule made or any direction lawfully given by the Council;

(x)  was guilty of dishonourable conduct;

(xi) while a director of a corporate practice, rendered any service as, or
purporting to be, a director of a company whose name did not appear
in Part II of the register at the time when the service was rendered, or

(xii} being such a director, practised accountancy as such a director at
2 time when the corporate practice was covered by professional
indemnity insurance either not at all or not to the extent required
by this Ordinance;

shall be made to the Registrar who shall submit the complaint to the Council
which may, in its discretion but subject to section 32D(7), refer the complaint to
the Disciplinary Panel.”
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[21-29] There migh i
ght also be cases in which ther i
- e was publi
[a)lrlcgesgtlonsl conduct of an accountant, where there had beeI:l a r:pf:l)-tn; - bou g
: ority, but where nonetheless there was insufficient evidence fi 2 Lol
refer the matter to the Disciplinary Committee. 28 o Councﬂﬁ

9. RECENT EXAMPLES OF DISCIPLINARY
COMPLAINTS

I21"’30| Recent examples tha er ded up in
t 4
l p CDuI‘t mn the Past th.reﬁ years are set 0

[21-31] Registrar of the HKI
21 CPA v Cheung Yi 2
; . ; g Yiu Hung® was th
isciplinary hearing took two days to decide on five complaints raelzztlislfg\:’hem
O quality

control,* i .
. requirement for adequate evidence to perform audits* and ;
ocumentation of andit work.? and requirement of

‘[3;;33111 Imct]; Fei Shing v Di.'scip[inm'y Commitiee of the HKICPA®
i gogu .:;c[)lr mz_xde a qualification of the audited accounts for ye,
with an impairment provision. Ho i
s ; : . However this was not
011, although the same impairment provision was made in the ﬁnaglliid

Was a case
ar ending 3]
e for 2010 or
al Statemgnt_&

21-33 ]
[C o B]ingffgz ieg;isgar of the Hong Kong Institute of Certified Public Accountant
e A ali o asa case.where the Disciplinary Committse found that Mr Ch”
as the cngagementillzall)irtoyf if;gﬁlrgl;‘:}: digc (i;Skﬂldand/OI G dijigeﬂ;;
o _ : t for the audit performed b i
Sul];{f;;i ;tclio(l)-f ﬂt:;e Fmancu?l Statements of Sing Lee S(I))ftware Grozpl?t/fi?;gl fi
N et [F%ga; enchng 3‘_1 December 2009. The failure of the respond S
okttt T s wh1.ch stipulated t}?at Share Options should be measu-ed 5
be used to es-timatc the p:itclélzrclea: ::'1?1?; T;jlgltibtlf e 'ﬁ g Sél-uﬂl;
pet : ansaction between knowied
v a];:’lsg ia;‘g;sa.n TC};co}etslfondenF [Mr Chan] should have identified that Th:)f n;aggfnbell:{
R AR ¢ exercise price of the share options as the onlv considerati
ning fair value did not follow the provisions as set ontin fFRS 2 %

[T

10. INVESTIGATION COMMITTEE

21-34
E"&ccounltalngOlr?i?4 a number of amendments were made to the Professional
Pt o il ‘Ijl:':mce. One of the more controversial was the establishment (under
¢ Urdinance) of a power to constitute an Investigation Committee

28 This was mentioned in TSt (a ﬁ?hl v 71 OURTAnIS
Ernst & Youn j
( , g )) The Ho g Kang SOC!B[y OfACC R

%9 [2018] HKCA 560, [2018] HKCU 3006.
3? }I—;ong ﬁong Standard on Quality Control 1
ong Kong Standard of Auditing 500 ,
paragraph 6.
gg I-;%ng Kong Standard of Auditing 230 paragagh 5.
. [2018] HKCU 4068 (unreported, HCAL 750/2018, 26 Novemb
[2018] HKCA 158, [2018] HKCU 912, , B

10.1 Investi
.[;1_35] The main purpose
Qpdinance Was:

Investigation Committee 4359

gation separate from disciplinary machinery

of the 1994 amendment to the Professional Accountants

(a) The main purpose was to strengthen the Society’s self-regulatory
framework through the introduction of investigatory powers to be
conferred to an Investigation Committee appointed by the council of
the Society.

(b) The former system discouraged complaints. A person making a complaint
has to be prepared to fully investigate the matter in question, to gather
evidence and to present his case at a Disciplinary Committee hearing.
If the evidence available was inadequate to support a prima facie case,
the disciplinary proceedings did not come into play. There was no
mechanism whereby the Society can compel the professional accountant

to respond to enquiries arising therefrom.

(c) Aninvestigation is also appropriate where there is a public concern over
the professional conduct of a professional accountant, or where areport

iz made by a regulatory authority against the professional conduct of
a professional accountant, but there is lack of evidence in its hands for
the council to refer the case to a Disciplinary Committee.

(d) An Investigation Committee quite separate from its disciplinary
machinery would enable the Society to be pro-active in its regulation
of the profession and demonstrate its determination to self-regulate.

102 Appointment of Investigation Committee

[21-36] The Council of the Society has the power to appoint an Investigation

Committee.

[21-37] Under section 42C of the Professional Accountants Ordinance, where the
Council believes that a certified public accountant or firm has breached professional
standards, the Council may constitute an Investigation Committee. The Investigation
Committee will then consider the matter of the alleged breach and inform the Council
as to whether the certified public accountant or firm would have a case to answer in

relation to the suspected breaches.

[21-38] An Investigation Committee consists of five members, three of whom

(including the chairman) are lay persons and two of whom are accountants.

10.3 If there is a case to answer

[21-39] If the Investigation Committee finds that an accountant or his firm has a
ouncil. The Council may then refer the matter to

case to answer, it will inform the C
its Disciplinary Panels who will convene a Disciplinary Committee. The Disciplinary

Committee will determine whether a disciplinary offence has been committed. If
an accountant or firm was found liable, the Disciplinary Committee may impose

ouncil in 1994; see BDO Binder (a firm) v The Hong Kong

35  Explained by the Legislative C
Society of Accountants [2000] HKCU 675 (unreported, HCAL 15/2000, 1 September 2000).

36 Section 42C, Professional Accountants Ordinance (Cap 50).
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sanctions on the accountant or firm. The accountant or firm may appeal againgt (.
decision of the Disciplinary Committee decision to the Court of Appeal. .

I
10.4 Advisory body with powers of access to d"c“lllents5
[21-40] The Investigation Committee is an advisory l

the Council, if a complaint was made, whether or not
prima facie case to support such a complaint,

10.6 Investigation Committee is not
= quasi-judicial body

In HLB Hodgson Impey Cheng (a firm) & others v The Hong)_7 Kong In;:;i;e
e s.d Public Accountants,”® HLB is a firm of certlﬁ_ed ;,)ubhc_ accou .
@Cerﬂﬁe d Mr Lai were partners of HLB. HLB were Tiffit’s auditors b’etwcen
jir Che8 835 In 2006 the SFC referred concerns over the standard of HLB s wgrk
Eﬂ{?i;;gszaudj.tors to the Institute. The Institute then convened an Investigation
o~

ﬂﬂmmiﬂec (IC) .

[21-46)

body. Its function is to adyiga
there would or would noy be g

[21-41] The Investigation Committee is not obli

ged to rely on the voluntary co-
operation of all persons who are asked to assist it,

[21-42]  Section 42D of the Ordinance confers certain powers on the Investigation
Committee. More particularly, section 42D(1)(a) provides for the power to Seek‘
documents and the duty on the accountant under investigation to provide the samc,.

[21-43] Section 42D(2) is subject to subsection (1)(a):

Subsection (1)(a) applies to the professional accountant t
Committee’s proceedings relate or to that accountant’s em
employer of such accountant and employee or former emp

o whom the Investigatigy
ployer (if any), any former
loyees of such accountant,
[21-44] An Investigation Committee possesses the following features:
(1)  The Investigation Committee is a statutory body,
body relying solely on voluntary co-operation.
(2)  Evenif the goodwill of an accountant is not questioned, it can compe]
evidence which the accountant would otherwise be prohibited from
providing because it would amount to a breach of client an
confidentiality.
(3) Tt can also compel evidence from employers and former employers, they
being third parties who might otherwise have been reluctant to co-oyc:«*@
(4)  Under sanction of criminal penalties, all matters coming befus 1t are
subject to stringent rules of secrecy. Co-operation, therefore. =specially
from third parties, is given a statutory protection of confiazntiality.
(5)  Notwithstanding there may be a contractual duty of confidence, that duty
is overridden by the power of the Investigation Committee to require the
preduction of documents, under section 42 of the Ordinance.”

not merely an informa]

d accountant

10.5 No self-incrimination privilege

[21-45] A person is not excused from complying with a requirement of the
Investigation Committee on the ground that to do so this might tend to incriminate

him. But if he claims that an answer might incriminate him then his answer may not
be used in subsequent criminal proceedings.*

37 Deloitte Touche Tohmatsu v The Hong Kong Society of Accountants (a body corporate)

(unreported, HCAL 97/2000, 31 May 2000) DPp 52-53, applying Ernst d Young v The Hong

Kong Society of Accountants (a body corporate) [2000] HKCU 119 (uareported, HCAL
193/1999, March 2000).

38 Section 42D(4), Professional Accountants Ordinance.

requisite de

47] HLB sought judicial review of the Institute’s decision rejecting HLB’s
[21-

laints about the conduct of the IC, including objections to its membership, and
comp

isi i i i tIC.
also the Institutes’ decision refusing to reconstitute a different

11-48] HLB’s Counsel submitted that, although its role is limited to 1nve§nt§ie1u?2
A aluating whether there is a case to answer, an IC should st1u mczlunh tnthc
o gree of independence and impartiality”. HLB complamt_a that
IC over-stepped that requisite degree of independence and mearti a]_lty
reports prepared by the Compliance Department before app y1;1gr
and reaching their own conclusion that there was a case 10

members of the
by considering fLe
their OWn T£A8 oning
HLB e answer.

21 49] " The Court held that the IpvestigaFion Committe; wzz,ml;l;e Ot?et:h ;;o(i;ec:i,slil:;

~ -rying out a quasi-judicial fqncnoq, .havi?g regard to the

maker and the consequence of its decision: N o
e sty ol when cying ou 1 mesigton
is no formal process which an C mus . her D alon i e
and preparing its report. It may interview w1tncsse.s. Butitis ‘not gb ged g oo
under investigation the opportunity o cross-examine the persons interviewed. es o

i i ssions are advanced, although as a mat

g::rl::;; akfdag;lfds ;::ézeﬁfzzm ?:311::5 sublm's.sions f.rom the party being in:lzs]ilgazgzg
at some point in its investigations. What Fhe IC does is preliminary and its recom
may not even be adopted by the Council.

107 Investigation Committee has to be impartial

[21-50] In HLB Hodgson Impey Cheng v The Hong Kong Im:tit?fctfe gfpiigg:ii
] he “‘requisite degree’ of mde
Public Accountants, the Court found that t i
i iali losely analogous to that expecte
d impartiality for an IC would be more ¢ ; _ : :
:;le po]i%:e”"" gat is, to “weigh the evidence impartially, without showing favour to

any particular interest”.”

39 [2010] 6 HKC 232. Appeal dismissed and application for leave to the Court of Final ACI‘J}EZ?I
was dismissed by the Court of Appeal: Messrs HLB Hodgson Impey Chené {1 a J\lirg*r; ,1)2]8 o 1‘5
Chung Ching, Raymond & Ors [2011] HKCU 2222 (unreported, CA ;
November 2011).

40  TIbid, at [53] (per Reyes I).

41 Ibid, at [55]. .
42 Selc a]so[Chlistopher John Moranv Lloyds [1981] 1 Lloyds Rep 423, 426-427 (Lord Denning )
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| [21-51] The Court of Appeal® agreed with the Court of First Instance thag
‘ (a) The refﬂ guestion is what the “requisite degree” of independe ..
impartiality is which the IC must show. o ang
There is a whole spectrum of independence and impartiality ™
more formal the nature of the decision-maker and the more signtﬁi |
Fhe consequences of its decision, the more rigorous the de
independence and impartiality that such entity must show, "3

| (b)

10.8 When investigation may be made

[21.-52] Section 42C(2)* provides for reasonable suspicion or belief for 3 Prima
facie case in order to exercise discretion so that an investigation will be instituted,

[21-53.] .Section 42C(1) provides that where, pursuant to such a refe \

Investlngtlon Committee tells the Council that in its opinion there is a rigal’ ﬂm 1
case against the professional accountant, the Council may in its discretign l;fam
matter to the Disciplinary Panels and constitute a Disciplinary Committee ;ﬂm:;i

to section 33(3) and the Disciplinary Committee will then i
were a complaint under section 34, procecd = f he S

[21-54] In Deloitte Touche Tohmatsu v The Hi ]

ong Kong Society of Accountants
{ a‘ bafiy corpqrate )* the Court held that where a decision-making body is prcirﬁlﬂg
with information by a respectable professional firm which on its face suggests that
there were accounting errors which ought to have been detected upon audit, then it

would spfﬁce to give rise to a reasonable suspicion of negligence. However it should
be considered as a mere suspicion,

11. INVESTIGATION PoLICY

_[21-55] '_I‘hc .investi gati-on policy was stated during the Second Readiri¢ < f the Bill
in the Legislative Council to amend the Professional Accountants Qidinance:

Checks‘ have been built into the provisions of the Bill restricting the powers of the Investigation
Cormmtt_ee tlo prevent abuse of the system. Moreover the Coui1.of the Society will lay
down guidelines to define the circumstances under which invzrioations can be initiated.

43 Messrs HLB Hodgson Impey Cheng (a firm) & others v The Hong Kong Institute of Certified
Public Accountanm [201 ITHECU 2222 (unreported, CACV 192/2010, 17 November 2011)
.[4]' This was an application for leave to the Court of Final Appeal against the Court of Appeal
Judgment dated | August 2011, and the application was dismissed g
44 “_(2)(a) Where the Council reasonably suspects or believes that — .
@) ? x%rzie(sxsi:i(;x;lal accountant has acted in a manner described in section 34(1)(a)(ii),
(i1) subpa:z}graph (iv), (v), (vi), (vii), (viii), (ix) or (x) of section 34(1)(a) applies to a
profes.s%onal accountant or a firm of certified public accountants or public accountants
(practising),
(i)  section 34(1)(a) or (b), as applied by section 34(1AA), applies to a corporate practice,
(Addec% 23 of 2004.- s.46), the Council may, in its discretion, constitute an Investigation
Comttee and direct the Committee, having considered the matter, to inform the
Council as to whether in its opinion, were such a complaint made ag’ajnst him or it
. the professional accountant or firm concerned would have a case to answer.”

(unreported, HCAL 97/1999, 31 May 2000) p 45 (per Stock T (as he then was)).

No Right to be Heard on a Decision to Appoint an Investigation Committee 463

i [n the January-February 1995 edition of “The Hong Kong Accountant’, the
_Y' ancil pubmhed the “Policy to Circumscribe the Instigation of Investigations’.*
; 57] The Society of Accountants accepted* that the policy statement published
* he January 1995 edition of “The Hong Kong Accountant” imparted to members
: ! the Society in Hong Kong a legitimate expectation that they would, should the

ﬂ ﬁcums{ances arise, be treated in accordance with the policy.
1581 The Courthas held that the formal Investigation Commities route (having

compulsory powers against members) were not o be used against members who
refuised or Were unable voluntarily to co-operate with the HKSA.*

121‘59] At present the website of the HKICPA has this statement:

Policy

Where the Council concludes that a complaint is sufficiently serious to warrant the
exercise of its discretion to refer the matter to the Disciplinary Panels, a Disciplinary
Committee will be convened to hear the complaint.

12. NoRiGHT TO BE HEARD ON A DECISION TO
APPOINT AN INVESTIGATION COMMITTEE

. [21-00) In Deloitte Touche Tohmatsu v The Hong Kong Society of Accountants
\ ‘quody corporate )% the Court® held that there is no right to be heard to a decision to

It reads as follows:

“Policy to Circumscribe the Instigation of Investigations

Council shall consider the appointment of an Investigation Committee under section

42C in the following circumstances:

I a. when a matter concerning the professional conduct or integrity of a professional

accountant or a firm of CPAs has attracted public concern or significant public

attention; or

when the Council receives or becomes aware of a report from a regulatory

authority casting doubts on the professional conduct or integrity of a
professional accountant or a firm of CPAs; or

when the Council receives a report from a Committee appointed by the Council
and reasonably suspects that a professional accountant or a firm of CPAs has
acted in a manner described in section 34(1); or

when the Council receives a complaint against a professional accountant
or a firm of CPAs, which gives the Council a reasonable suspicion that the
professional accountant or firm has acted in a manner described in section 34(1).
Council shall not appoint an Investigation Committee:

a. unless the Council is of the view that in order to conclude the matter
satisfactorily, it will require more than the voluntary co-operation of the
members concerned; and

in circumstances other than those preseribed in 1.a. to d. above, unless there is
a unanimous decision of all the members of the Council.

3 This policy shall be made known to all members of the Society.”

Ernst & Young (a firm) v The Hong Kong Society of Accountants (a body corporate) [2000]
HEKCU 119 (unreported, HCA 139/1999, 16 March 2000), BDO Binder (a firm) v The Hong
Kong Society of Accountants (a body corporate) [2000] HKCU 675 (unreported, HCAL
15/2000 HCAL 16/2000, 1 September 2000).

Deloitte Touche Tohmatsu (a firm) v The Hong Kong Society of Accountants {a body corporate)
(unreported, CACV 247/2000, 600/2000, 601/2000, 19 June 2001).

(unreported, HCAL 97/1999, 31 May 2000) p 28.

Per Siock J (as he then was).

4
.O

) i1

b.

47

48

49
30
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appoint an Investigation Committ i i :
g ee. The appointment of an Investigatiop Commji. ommittee is to deal with formal complaints concerning allegations of misconduct by
ilee (0!

does no i i : . .

this is e:rifirgs:l f;l(l)cmn;laiqt:fn?: ::fc ;Tﬁéﬁ;%gizt tcl';ﬁnn o mdj"’idllél accountany_ rs, member practices or registered students.** The p.rocl:eeclings are .governed

suggestion that the professional accou ntan:[ oo eor sl::?;lm;ce, there Is no reagoy - Disciplinary Committes Procceo_lmgs Ru]qs. If a Disciplinary Com.mltFee finds

a proposal to lay a complaint. ght to be heard in Oppositig ﬂlﬁ charges against the member, practice or registered stude_nt proven,_lt will make
gisciplinary orders setting out the sanctions it considers appropriate to the circurnstances.

[21-61] Assoon as the Investigati i . )
to get on with its work g:ssgi?gn (t:O tiee has been appointed and is pe T ]{21-55] A Disciplinary Committee comprises five independent persons.” If the
crmions. wilh member,s " ﬂlzlinvant s wpuld no dc_)ubt meet, on one or on mg pisciplinary Committee is satisfied that a complaint™® is proved, it may impose

estigation Comumittee, to discuss the . hich include removal of the culpable accountant from the register; a fine;

the Committee, to answer its i concems. penalties W
" s questions, to pore over working paper: T ! i 3 i s 57
allegations. There can be little doubt that, in reality, e Study! rimand; the payment of costs; and postponement of judgment.

the professi !
know the case against him. professional accountant will

:v:'s.gep
[21-66] Disciplinary Committees are really the supreme disciplinary organs of
[21-62] In addition, notwithstandin he HKICPA. It is a matter of no small consequence for an accountant to be called
. g g there may be a contractual d - -
that duty is overridden by the power of the Investigation Co;lnmi:tlty b confidence, pefore such 2 committee and therefore of no small consequence for the Council to

: e to i i
production of documents, under section 42 of the Ordinance.' require the ppornt one-

15. HEARING IN PuBLIC

[21-671 Disciplinary hearings for accountants are normally conducted in public
unless the Disciplinary Committee determines that in the interests of justice a hearing
or any parcof it shall be held in private.

13. DRAWBACK OF THE INVESTIGATORY
PROCESS

[2.1-63] In a disciplinary proceeding,* the Disciplinary Committee was deali
_w1th a case Wherc the complaint was in relation to the undertaking of a conj;jaltm%
Interest situation where the accountant was accused of playing both the role of auzitzr

and at the same time performin i i
he s g or seen to be performing e i
e a[]d_llt ot Thedtostintoe o D gu dga Izcla;;lttxge i;nclflagi for O [21-69] In AB & an accountant firm v Hong Kong Institute of Certified Public
last audited accounts were undertaken by the firm of accountants Th)é D.S L the O Accountants,”® the accountants applied for judicial review to quash the decision to
: 1sciplinary make the hearing public. At that time the Disciplinary Committee Proceedings Rules

Committee also commented on the delay i igati i
) y in the Investigating Committee’ :
being completed and finally submitted to the Council fcnlfg its cinsideranielf;slfflifé r i ioood et unleosacompities oherihe oo b e

f]“-l"]gnfit::b(}? fn]:tltle?:zﬁlugs;? :{"; '1"1];]:‘1’2 I;;Z‘:lll;hﬂarydcs EHI W?S 3]_80 of the view thata [21-70] The Court held that the disciplinary committee is the master of its own
or the Complainant before th overed by the Investlgat}or} Comuaitze and/ ‘ proceedings. While a committee will no doubt take account of rulings before other
e case was brought before the Disciplina<y ommittee, committees that may be relevant to its own proceedings, it is not bound by those

rulings, certainly not in respect of purely procedural matters.

2\ 64] The Court had rejected an order of anonymity of identity of accountant in
= dicial review proceedings.®

14. DiscIPLINARY HEARING

54  Pursuant to section 34 of the Professional Accountants Ordinance and by-law 34 of the

14.1 Functions of COlll‘lCil Professional Accountants By-laws.
55  Itis selected as follows:

[21-64] Where a complaint is referred to the Disciplin oF ; .. three persons, including the Chairman, from Disciplinary Panel A, which comprises
plinary Panel, the Council is required &
no fewer than 18 lay members appointed by Government; and two persons (at least one

to constitute a DlSClp]l]lﬂI y C()mlmtteﬁ to deal 1 h 1t. l Ile a[y whnom
W. O I)l CI ]lll f must hold a pIﬂCtlSlﬂg certificate fro P )
plll'pose f a 5 p (o) h )

not less than 12 members appointed by the Council of the Institute.”
56  Referred to it under section 34, Professional Accountants Ordinance (Cap 50).

51 Deloitte Touche Toh ,
(unreported, ?—Ié Ai ;7;%;65 g??ﬁonfo(%ng ‘S;)zcwly of Ac?coumams (a body corporate) . 57 Section 35, Professional Accountants Ordinance (Cap 50)-
Kong Society of Account ; Y Pp 52-53, applying Ernst & Young v The Hong 58 Chao Pak Ki, Raymond & Arthur Andersen & Co v The Hong Kong Society of Accountants
195 100 T 200(;;” ants (a body corporate) [2000] HKCU 119 (vnreported, HCAL [2004] 4 HEC 441.
52 i . 39 2005] HKCU 883 rted, HCAL 65/2003, 30 June 2005).
2;; gfvz-;i;iit;mé cf;szlmﬁ;e olj; the Hong Kong Institute of Certified Public Accountants v 60 Lule 1] 1) (unreps ue )
; erine i : . ,
See https:// www.hkicpa.of; hkf’f;:ﬁg:}gggpzu Ting ,Y“k' Proceeding No. D-03-IC16H. 61  Section36(1)(c) of the Professional Accountants Ordinance, repealed in 2004, gave the general
cemplianceidiseinlinary 20 1;1/07/determ' ik -Website/HKICPA/section6_standards/ [ power to admit or exclude the public from disciplinary proceedings. The repealed provision was
6571111530F17CT36335E6F0 (accessed § Jana -U3-ICIGH pafla-enshiash=ASEE then replaced by section 36(1A) which directs that every hearing of a disciplinary commitice
anuary 2019). shall be held in public unless the committce determines that the interests of justice demand

53 See section 33(3), Professional Al i
ccountants Ordinance (Cap 50), that it be held in private.
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15.1 Detr?mental effect on reputation not
require hearing not open to public

[21-71] InHLB Hod,
gson Impe)’ Chen,g (aﬁrm) & oth.
; ; er.
3{0, gefhiﬁed l;Pu.b_ltc Accountants,” the Court rejected 511:: TS?:linH;: 8 Kong Ingy;
plinary hearings may have a detrimental effect on the reputation Zlfo " that pu
2 profess;

accountant. The Court considered th
at ad i .
a hard fact of life.* verse allegations made against aperso

fied public Accountants v Chan Kin Hang Danvil which the Court of Appeal
od 2 «“heightened standard of proof”.¥’

sufficient 4,

18. NEW ALLEGATIONS OTHER THAN THE

COMPLAINT
11.76] In Registrar of the Hong Kong Institute of Certified Public Accountanis

[21-72] The Court also sai 64 ; 1-7

governing the ﬁccountanoc;?fo;‘l;:;' the Iiﬁlslature has placed the responsih lity of X & y# the Court of Appeal held that the complaint was different from what the
ion on the profession i of i i

the more reason for court proceedings Whichp ag :essoll(;tn ;;sgz. l'f]l;erefore there is all Dpisciplinary Committee had convicted and allowed the appeal.

;&1_77] The grounds of appeal may be broadly described as follows:
(1) The Committee found the respondents guilty of a disciplinary charge
that was completely different from the complaint.

2) The Committee erred in law in holding that the respondents had a
professional duty under HKSA 700 to demonstrate adequately the
auditors’ evaluation of the complexity and context of the financial
gtotements.

(3)_(The Committee’s approach was inconsistent with the complainant’s

profession is atiempting to regulate itself to be transparent nner in which the

16. POWER TO APPOINT MEMBERS BY
CHAIRMAN

I - I .1 ak jtl Ray ) d & AJ ”llﬂ nde.f Sern C& ( :() 14 ]he HU Kan
2' J:; lll (:hao s O A ng 3
SOC‘lely Of ACCOH’[!GJ”S, 1t was heid that on a true construction Of t]le Ol

the chairm Ty . : .

the co ,;a:;:ftj dlsilphﬂafy committee has the jurisdiction to appoint a m;lm]:‘u g acceptance that if he failed to persuade the Committee to accept his
replace o 3 mnber . . i S

e e o ek e e s S ot LS, o coni ot -

21-7. in ci
[ 4] Under certain circumstances the committee may be dissolved:®

( ) D. - - .
.
a Whete a ISC:IpllnaIy CO]I]I[].IthE 18 Ullable to dCCIde Wht‘ﬂlel' an 0“10]
] ]1] l l] P ]-].y i .].I

1-78] In that case the disciplinary complaints concerned the accounting treatment
0 of the acquisition of subsidiary by a company in 2009. In July 2009, the company
entered into a sale and purchase agreement whereby it agreed to acquire from

of its members is absent or unable 7 .
deliberations regarding the decision-tgrpamclpate in the committee’s % third-party vendors & majority holding of the issued shares in [Company B] for 2
(b) because an objection made which hz;s not b g " (otal consideration of HK$1,621 863,240, Tt was agreed that the consideration for
of the death, illness or other incapacity or th eelr: withdravwn or bR the acquisition was 0 be satisfied by the allotment and issue of 3,243,726,480 shares
of the person who is the chairman of a Dj €. apsence from Howg Zong in the company at HK$0.5 each. The acquisition was completed on 24 September
isciplinary Comiv:‘tee, it is 2009. As at that date, the published price of the shares of the company was HK$0.65.

impracti i i
practicable for the commitiee to continue to deal with tie complaint I

.. 20000 0 0
17. ST AND AR 67  [2014] 2 HKLRD 723, [2014] HKCU 850 [31] per Poon J. ‘Heightened civil standard’ was
D OF PROOF mentioned in Sadler v General Medical Council [2003] 1 WLR 2259 [73-74] in the context

of previously suspended surgeon of his work considered by the Committee of Professional

[21-75] It has now b
een finally sett
proceedings is that of the civil ;{tand Ieg that the S-tandard of proof in disciplinary Performance. The Privy Council mentioned that there might be exceptional cases in which
ard. See Registrar of Hong Kong Institute of a heightened civil standard might be appropriate, as explained by the House of Lords in
Re H (Minors) (Sexual Abuse : Standard of Proaf) [1996] AC 563. However, the use of

‘heightened civil standard’ in family cases as analogy (o disciplinary proceeds require much
careful thoughts. If the misconduct relates to sexual misconduct of children then perbaps the
question may be more relevant, but this test must require more deliberation and thoughts.
One analogy may be that the direct evidence in sexual abuse 1s, absent corroboration, almost
invariably from the victim and not other sources. If this is the test then it is difficult to accept

62 [2010] 6 HKC 232 [72-74] (per Reyes J).

63 Indeed, the Court did not see "
ha‘ijﬂg to deal with such upersfi,?,\:;g;;?g:gﬁ PP hc‘a m:'un' for ju_dici‘ﬂ review can stave off the standard of proof in ordinary disciplinary proceeds requires a ‘heightened standard’. In
typically conducted in open court. The courtsaic)[{’iisfl‘?ceghl;d;mal review hearings are themselves any case A Solicitorv The Law Saociety of Hong Kong (2008) 1 L HKCFAR 117. [2008] 2 HKC |
ﬁ;oan:;g:i‘tnt:‘?ﬂ one WJJJ prc_:sumably vindicate (;]-1;3’5 se?i'):nlzsé‘):rfea’fiieni:t(;? aIE Somehgw 1.[%04} the Court of Final Appeal (Bokhary PJ) had considered the passage on ‘heightened’
64 At[17]. in any disciplinary hearing or appeal therefrom”. putation by refuting z}v:;t::a:ia:s 111; .;':z:ler and apparently not adopted it in disciplinary proceedings as a matter ‘
gg [2004] 4 HKC 441 68 (unreported, TACY 24412016, 20 October 2017). |
60 HKFRS stands for the Hong Kong Financial Reporting Standards, which are standards |

Section 33B(3)9 E IO{':SSIOHa-l‘ \ccountants Oldmance (CaP 50)‘ See also Chao Pa r{“‘-l: Ra}] oM
arx unde:

& Arth
rthur Andersen & Co v The Hong Kong Society of Accountants [2004] 4 HKC 441 promulgated to ensure company accounts

Kong.
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[21-79] Tn preparing its financial statements for the year ended 31 March 9
however, the group did not adop

t the published price of the Company’g ¢
as at the date of acquisition for the purpose of valuing the consideratigp

suggested, prima facie, by paragraph 27 of HKFRS 3. Instead, it adopted the Contys
price of HK$0.5 per share for that purpose. N

[21-80] In the Registrar’s letter of complaint, two complaints Were raised againg
the respondents, namely, that they had failed or neglect

ed to observe, maj ’
otherwise apply a professional standard,

Titain or

[21-81] In the Complainant’s Cage dated 2 December 2014 submitteq under the
Disciplinary Committee Proceedings Rules, the two complaints raised against fhe
Respondents were set out as follows:

1. In breach of section 34(1)(a)(vi) of the PAQ, the Respondents haye failed o
neglected to observe, maintain or otherwise apply a professional standard, namely
paragraphs 11 and 13 of HKSA 700 ir fai

auditors” opinion in respect of the
the Consideration Shares in the 201
2 In the alternative to the 1*
(a)(vi) of the PAQ, failed

0 Financial Statements (the “1=
Complaint, the Respondents, in breach of
or neglected to observe, maintain or oth

Complaint").
section 34(1)
erwise apply

[21-82] Further, it was stated in the complainant’s case:

18.  There is no dispute that, under the relevant standards, a Tepoiiing eutity should
adopt the published price though in “rare circumstances” it may depart from this
approach if it could demonstrate that:

a. the published price at the date of exchange is #n wizeliable indicator of
fair value; and

b. the alternative valuation method is a more reliaple measure of fair value,

Both the AIB and the Complainant disagree with the Respondents that either the
published price was an unreliable indicator of fair value and/or that the alternative
method of valuation accepted by the Res
published price. In reaching this view, the

Complainant agrees with the analysis
as set out by the AIB in its

Investigation Report dated 26 February 2013 ...
[21-83] The Committee concluded that the second complaint was not established.

[21-84] However, in relation to

the first complaint, the Committes came to the
following conclusion:

13 ught
3 Lans : ver a case broug
jgen-comp 3 inion in respect of it. There was ne
4 1z5ue a modified opinio
failure o 1350

) ven if the respondents had acted properly in not glVlgg ztt Ié](;dlﬁ;(:
grbf_‘ud t’hat, i because the published price was properly not adop Z );tel
e 013111;101;11 the consideration shares, they had nevertheless fgﬂedla t:]qliln th)é
mﬂ;;pangnfs(zi;;e 1f‘chf:gir evaluation of the relevant complex matters volve
to dem

uisition. |
o The Court of Appeal concluded that on any view of theds';;lflt:;i:;r::err 1(1);?
. laint and the Committee’s finding are wholly di e
e con?;ed with whether or not the auditor was correc,t, or a;ttlal '
ﬁ')r'mer e COnfeatin the audit evidence and endorsing t.he company’s use etheir
e g C\’at‘; T tﬁan the published price of the conmderat_lop she.mas as ot
co.ﬂtfaCt o Th “i tte t went to the presentation of the audit opinion, 1rres;)]fc e
fafutl:,: 125&:?;25 cof the opinion or the adequacy of the work undertaken
o

arriving at that opinion.
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i itors’ opinion in respect
n unmodified auditors’ opinio
re or were not able fo express a : _ ey
Pt = w;’s measurement of the fair value of the Consﬂeraﬂgg(S})la;fl:s ﬂllne pe
" i in its Note 38(a
g bsence of a disclosure in its : .

i ments. In the abse ; _ : s
anmc}al"sﬂ t:JaIket that rendered the published price unreliable or émstlﬁzbdemonwate
"thmlle; Sthe share considerations, it was incumbent on the Respclm :]i et matior
o * ditors’ report that they had adequately evalqated the rel evb K
g gu‘n the Acquisition of the subsidiary, includmg a very Fiu sThe g Mgt
fror 1cte:d transaction under Chapter 14A of the Listing Ru es.ar e adin e
it “Financial Statements were prep :

i emonstrate that the “Fin 1 e
wquﬂe;ii mn(ciial reporting system that is designed to meet the common n
P ’ HESA 700). ...
f users” (paragraph 1, . e
. mmittee determines that, given the circumstances of the \lfery ZLS; g
: ? © a
T.h'e .C;J and connected transaction and the measuremen; of V:_l:tl:,rs’ |
acqm.Sltlo s in valuing the locked-in Consideration Shares, t e al;l o w2
[hei dﬂflféogrofcssional standard as a result of a matter of plrot;csmgﬁs trJ;egthe au.dimrs,
- mOWm] i itors’ rt does not adequately dem

ittee’s view, the auditors’ repol . raie he auanom
Col tit;z of the complexity and context of the financial statements
gvalual

needs of a wide range of users.

] p
-s ]t 18 P i Lhat the ﬁISt COomj la][lt was bascd ] lla]el on ”le COm

¢ with paragraphs 24 and 27 of HKFRS 3 and the respondents

i d 13 of HKSA 700 on the
~omplainant for contravention of paragraphs 11 an

19. Accgss TO INFORMATION IN ONGOING
DISCIPLINARY PROCEEDINGS

i 7o incipal
[21-87] In Law FeiShing v Disciplinary Comm.attee of the HKI C‘P;:(,:a ];?eap;:rlﬁ ffed
issu-e which arises for determination in this case is ththe;'thfi}pi?:my p;occedings
l j f on-going disc
i tant, who was the subject o s
gubhchta;;:i‘-rlu:tﬁm arising out of his audit of the accoun;c;.1 of aﬁcor;qg;ng; ;,))UE, oy
o i lating to the action
i information and documents re . ; .
]tjhe gHWKeD[Ca;;e]isa\trZ lglfr(l)nay have, taken against the previous auditor of that company,
(5 9 £l

8).
70 [2018] HKCU 4068 (unreported, HCAL 750/2018, 26 November 2018)
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21'88[ I]:l tha case the i T made q i QO i

I t audlEO ad a ua]j 1 (&

) : ‘ 5 cation Of the audi d at:(:()unt f
ycar etldlllg :} I I\larch 2()()9 W]th an Impalrll‘lent p[OViSiOH. |

Elf;-SQ]l_ Substantial delay to the progress of the disciplinar
I:;1pp icant occurred as a result of, amongst other things y
applicant made on 10 October 2014 for leave to apply fir’

ge S1 p
a]le d deC] on 01 ﬁle COUHCII to reier t] 1€ CO! aint ad
f j3el 1L made

proceedjngs agaj
an application fy
Judicial reviey 03; E
against the applicang 1

21- e
[Zcrvgo{:,]J The application for leave to apply for judicial review i
iy a:(l?is héthﬂ)en was) on 2 February 2015 on the ground tha:]'is 3
without merit”.”" The applicant’s applicati v
o the Con 2016, His further applications for leave to sppesl ngrinst
ooy (ii)othe ipeal were dlS_miSSCd by (i) the Court of Appeal on 20
pl.lrsu’ant o Rl Ol;liehalI?Ommeec of the Court of Final Appeal on 29 Juocg)ber
. g e Hong Kong Court of Final ~une 2017
proceedings against the applicant resumed thereglftefppeal Rules. The dlsciplinary.

[21- 1 i i
91] On27 April 2018, the Applicant made the application for judicial reviey f
of:

(1)  the decision of the Discipli tter
isciplinary Committe i i
e . e contained in th
ot iisru;ijry 2018 to proceed with the disciplinary procet:dinesh3 ainaf
pplicant before he was informed of the Institute’s acl:iogn (5;1:‘:3 S)t
any

against other practitioners i
e 18 inrespect of (allegedly) the same complaint:

missed },

“both gy
1 of time
of Appes|
& decisiop

(2) the continuin isi
g decision of the Institute b ich i
to . ; y which it refuses to di
?‘ T.Apph(';ant about the Institute’s action (if any) a aio g
practitioners in respect of (allegedly) the same cornplaintg -

[21-92] The principal ground of Judicial review was given as:

The Decisions violate the Appli

: pplicant’s right to a fai i
thfa Hong Kc_mg Bill of Rights (s.8 of Cap.383 s
thl;; by denying him access to information that,i
and/or carrying on with proceedings in ci
been put in jeopardy. P

: enshrined in Arficte () of
BOR’) and at common lawv, Tney do
s relevant to establisling jvus defence

ances where his right to a fair trial ha.';

[21-93] The Court dismissed the application:

(1)  First, it is well establi
2 ished that the court does
; stab not i
entertain an application for judicial review of a dec, i

o G : =
intermediate’ or ° s 1s10n which is merel
¢ or ‘procedural’ in nature, or which does not give rise tg

;1;2: j;lgsi:::u:; ic(zmse.quence or i's not a decision of a ‘decisive nature’™,
e foter it of ths oty v b e S
s 1 : e irrelevant to the complai
m% A ;tc?ripagﬁizant. In this regard, it is important to note theﬁlzl;g
b proijiwas not EEbOllt tl"le amount, or correctness, of the
W on _m.ade m relation to the value of the company’s
n the subsidiary as stated in the financial statements. It is

(2)

1 See para; aph 59 of Zer vos I's decision i Law Fei Shin, v Ho 0 it E 6 J'tlﬁed
7 AT n JS!g HngKngIm:ute
ay Le

Public A
ic Accountants [2015] HKCU 248 (unreported, HCAL 132/2014. 2 February 2015)

72 Following Financial Secretary v Wong (2003) 6 HKCFAR 476

Evidence 471

about the applicant’s failure to qualify his audit opinion in respect of
the value of the investment in the subsidiary as stated in those financial
statements as required by paragraph 18 of HKSA 701, which states as
follows:
Where there is a limitation on the scope of the auditor’s worlk that requires
expression of a qualified opinion or a disclaimer of opinion, the auditor’s
report should describe the limitation and indicate the possible adjustments
to the financial statements that might have been determined to be necessary
had the limitation not existed.
Whether the applicant ought to have expressed a qualified opinion in
respect of the value of the investment in the subsidiary due to scope
limitation in accordance with paragraph 18 of HEKSA 701 is a matter
which does not depend on whether the former auditor, rightly or
wrongly, failed to express any qualified opinion in respect of the value
of the company’s investment in the subsidiary in the 2006, 2007 or
2008 audited reports, still less on what actions (if any) have been taken
by the Institute against the former auditor in respect of those audited
repouts after the event.

(3)..( Third, the applicant argued that the Institute has had access, and the
Disciplinary Committee appears to have had access, to information that
is not available to the applicant, and the principle of ‘equality of arms’
requires that the applicant be given access to the same information.
Such information is irrelevant to the proceedings against the applicant
at this stage. The Disciplinary Committee has through counsel
confirmed that it does not have access to the information in question.
The Tnstitute’s solicitors has also confirmed that in accordance with
the usual practice, all materials that are placed before the Disciplinary
Committee (including any statements that may have been made affecting
the Applicant) will be copied or otherwise made available to him.

20. EVIDENCE

[21-94] Section 36 of the Professional Accountants Ordinance sets out the powers of
these committees in regard to the conduct of proceedings and obtaining of evidence: ™

(1) For the purposes of proceedings under section 35 a Disciplinary Committee shall
have the following powers-
(a) to take evidence on oath;
(b)  tosummonany persen o attend the proceedings to give evidence or produce
any document or other thing in his possession and to examine him as a
witness;

(d) toaward to a witness such expenses as, in the opinion of a Disciplinary
Committee, he has incurred by reason of his attendance.

73 The provision (c), which read: “to admit or exclude the public or any member of the public
from the proceedings” was repealed in 2004.




