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part of a domestic system, we must indeed view them as part of an inte
systemn.

In addition to the above, Trimble has noted that:

INatjg,

[tlhere are four sources of limitations on countries’ discretion to formulate their
national conflict of laws rules. First, international treaty obligations may dictate
that countries adopt certain rules; this source also includes bilateral treaties ang
regional instruments that may limit or direct countries’ choices in setting their
conflict of laws rules. Second, comity, which is not formulated in international
treaties but is an internationally recognized principle, impacts how countrieg
design and apply their conflict of laws rules. Third, inter-country cooperation (for
example, in the recognition and enforcement of foreign judgments) is a source of
limitations on the operation of a country’s conflict of laws rules, which are
confined de facto by other countries’ willingness to accept a country’s territorial
ambitions, whether those ambitions are expressed in conflict of laws rules or in
any other of a variety of norms. Finally, higher laws in a country’s nationa]
hierarchy of laws may limit a country’s discretion in formulating its national

conflict of laws rules; for example, conflict of laws rules are typically subject to
national constitutional principles.?

While it probably falls into the category of things too obvious to mention, j|
should also be noted that there is an interesting, and complex, interplay betwegg
private international law rules, other procedural law, substantive law and constify.
tional law. As to the latter, Wenander points out that:

[clonstitutional Tules and principles provide democratic legitimacy of legislation
and other forms of exercise of public power. Furthermore, such rules and
principles limit the exercise of public power, notably through rules on fundamer,-
tal rights and on transfer of authority to foreign states and international organisa-

tions. All these aspects may be relevant in relation to rules of private internai;onal
law.*

At any rate, the discipline known as private international law, or conflict of Taws,
can be approached from a variety of angles.” The most fundarniental approach would
involve a discussion of the four elements — (i) the rules regudating jurisdiction, (i) the
rules regulating ways to decline jurisdiction, (iii) the rules cegulating choice of law and

(iv) the rules regulating recognition and enforcement - that represent the “distinct bl
interrelated subjects’® of the discipline.

3. M. Trimble, ‘Advancing National Intellectual Property Policies in a Transnational Context',
(2014-2015) 74 Maryland Law Review 203, 226 (internal footnote omitted).

4. H. Wenander, “The Constitutional Foundations of Private International Law in Sweden’, in
P. Lindskoug et al. (eds), Essays in Honour of Michael Bogdan (Lund: Jurisforlaget I Lund, 2013);
583-584.

5. For a particularly interesting approach see: P.M. Dung and G. Sartor, ‘A Logical Model of Private
International Law’ (15 June 2010). Proceedings of the 10th International Conference on Deontit
Logic in Computer Science (DEON 2010), 229-246, Springer, Berlin, 2010. Available at SSRN:
< http://ssmn.com/abstract = 1640451 >

6. F.K. Juenger, The Need for a Comparative Approach to Choice-of-law Problems, Internationdl
Conflict of Laws for the Third Millenrtium: Essays in Honour of Friedrich K. Juenger (New York:

Transnational Publishers Inc., 2001) (eriginally published: (1999) 73 Tulane Law Review
1309-1336, 181).
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approach was taken in the introduction and will not be repea_ted here.
SUCh- . [tJI;tternpts to identify what qualities could be said to be desirable for
i 'thls p?rfternational law tules. No distinction is drawn here between the four
good e ivate international law. Instead, where it is not obvious, care has been
- i pf_l"? ow each of the identified qualities is of relevance for each of the four
fen 1o EXplal‘nuiar care has been taken to ensure that the necessary level of generality
e;emgnlS- PHFT this structure does not limit the depth of the discussion.
assomalt’:d “t’]lt ter provides a suitable point of departure for Chapters 11 and 12, in
; b ilil?le) models for addressing some of the jurisdictional issues of SPARETD in
e vides a suitable base for the discussion of the existing rules of private
this boo.k' ltlplfow found in Chapter 9. As Chapter 3, first and foremost, should be
imernatlollab f;{ round material, it, on its own, will not provide the depth of a full
Viewed'as ?L Eat makes good private international law rules. The general aims, or
dism.lS.SlOﬂ : d‘:;cussed here, but examples illustrating the details of how rules meeting
quahtle_S. arsu hito be constructed follow in Chapters 11 and 12.
e alil_fi tf qvé identified no less than twelve desirable qualities, not all these
i lareelu[‘equal significance. As discussed below, T distinguish between funda-

[nsted

qualities 1 e
4 i - tal qualities.
ental ai d non-fundamen . . .
3 A fter the desirable qualities that private international law rules ought to possess
hd i€ b‘een discussed, a few observations are made about the principles that ought to
ad i/ : i ) -
guide the application of the private international law rules. However, first, a few

introductory observations are appropriate.

1. UNILATERALISM AND MULTILATERALISM

PIL [private international law] is a scholar-made and S_ChOl(IT—d(lJIT.H:ﬂ..CLIEd fie.td.thar
has, on occasion, attracted the attention and philosophical sens@zhttes of bn?lnmt,
active decisionmakers. Because the PIL scholar has been so mﬂuennal_ in tﬁe
intelligence and promotion functions, there has been a distinct tendency to tdenu—fy
closely with decisionmakers, to concentrate much intellectual er;ergy and material
resources developing models of rather than theories about PIL.

Particularly in relation to the choice of law, there is a wealth of methodological
discussions available. Before the qualities identified as desirable are presented and
discussed, it is useful to first briefly examine some of these methodologies_. .
While exclusively focused on choice of law, a useful starting point is gound in
Juenger’s The Need for a Comparative Approach to Choice-of Law Problems.” In that

7. W.P. Nagan, ‘Conflicts Theory in Conflict: A Systematic Appraisal of Tl’adltlDl‘lEll and()go;]gtgmpo-
rary Theories’, (1981-1982) 3 Journal of International and Co_mpamtwe Law 3431, 31 t_ aﬁonal

8. F.K, Juenger, The Need for a Comparative Appchh te Choice-of-Law Problems, n{ Isn‘*jv ok
Conflict of Laws for the Third Millennium: Essays in Hor_tour of Friedrich K. Juenger (Ne ' ()w
Transnational Publishers Inc., 2001) (originally published: (1999) 73 Tulane Law Revie

1309-1336).
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groundbreaking article, Juenger identifies four main methodologies® relating tg
choice of law: lex fort, multilateralism, unilateralism and the substantive law apprgge

The lex fori methodology simply means that the lex fori —i.e., the law of the foﬁ] :
- is applied to the exclusion of all other laws. While this approach appears extreyg
parochial at a first glance, it does not, as is discussed further below (Chapter 9, sectjg
IT1.D), necessarily always lead to parochial results.

The substantive law approach could be said to represent the search for a commgy
higher legal order. In other words, it seeks to apply international legal principles:

[A] respectable array of current scholarly opinion maintains that modern realities,
in particular the prevalence of arbitration as the means of resolving commercial
disputes, have spawned a new law merchant. Accordingly, the substantive law
approach to multistate and multinational problems presents, even now, a possible
alternative to the traditional multilateral and unilateral methodologies.'®

The other two, unilateralism and multilateralism, are more interesting for the
purpose of this book since they can be equally applied to jurisdiction (including lhe
issue of declining jurisdiction) as to choice of law, and in a sense also in relation [y
recognition and enforcement.'' As far as choice of law is concerned, unilaterali;i
methodology ‘focus[es] simply on whether the forum’s law applies to the activity’ﬁ
question, without worrying that another forum might also apply its law’.'? In gthe
words, this methodology permits concurrent legislative jurisdiction. Similarly, it woulg
allow more than one forum to claim jurisdiction and more than one forum being g
available for the enforcement of a particular judgment. In contrast, the methodology -
multilateralism searches for the one law, or forum, with the closest connection 1o th
dispute. This is done by looking at connecting factors, and, as far as choice o1 awis
concerned, multilateralism is aiming to provide “uniform results irrespective < f where

a case may be litigated’."?

=

9. Juenger refers to them as approaches (see, e.g., F.K. Juenger,  the Need for a Cornparatise
Approach to Choice-of-Law Problems, International Conflict of Laws for the Third Millennium
Essays in Honour of Iriedrich K. Juenger (New York: Transnational Publishers Inc., 2001}
(originally published: (1999) 73 Tulane Law Review 1309-1336, 185)); however, in this book
that term is already being used to refer more loosely to manners in which one can view private
international law.

10.  Ibid.

11. Note also the following terminology: ‘[Clonflict rules are either “one-sided” or “all-sided.” [-.-..]__
A conflict rule is “all-sided” or, in Dr. Morris’s much happier phrase, general if it directs whicl
law is applicable to a given set of facts. [...] Conflict rules are “one-sided” or unilateral ar’
particular if they define the circumstances in which [the state’s] law is applicable’. F.A. Mani,
‘Statutes and the Conflict of Laws’, (1973) 46 British Year Book of International Laur 118-11%

12. W.S. Dodge, ‘Extraterritoriality and Conflict-of-Laws Theory: An Argument for Judicial Unilak
eralism’, (1998) 39(1) Harvard International Law Journal 107, 1

13. F.K. Juenger, The Need for a Cornparative Approach to Choice-of-Law Problems, Tnternationdl.
Conflict of Laws for the Third Millenniium: Essays in Honour of Friedrich K. Juenger (New York!
Transnational Publishers Inc., 2001) (originally published: (1999) 73 Tulane Law Rem'ﬁﬁ';
1309-1336, 187).
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While acknowledging that these four are not the only existing methedologies,

nger does not appear to see much benefit in the search for alternatives, at least not

::fueufh an alternative represents a mixture of elements from the four main methodolo-
5

gies:

Taking a little bit of this, a little bit of that, qnd a tad of the (_)ther, scholars aqd
judges have devised composites that they f}nd more a]}pealmg than any ple!m
vanilla choice-of-law methodology. There is, of course, nlot‘_hmg wrong with
porrowing the best elements of various theories and combining them in some
coherent fashion to create a new approach. The users and promoters of the various
‘mish-mash’ or ‘kitchen sink’ methodologies, however, tend to overlook that the
four basic approaches reflect rather different ideologies and incompatible pur-
poses, and therefore do not mix well." (footnote omitted)

Despite Juenger’s scepticism towards ‘mish-mash’ methodologies, neither exclu-
sivity, nor preference, has been given to any of the four main methodologies in
identifying the desirable qualities outlined in this chapter. Adopting the terminology
that Juenger embraced from Reppy,'” the qualities described as desirable, have
certainly besn identified applying a ‘kitchen sink’ methodology. For, as Juenger
himself confesses, ‘no particular approach has ever prevailed, to the exclusion of all
others, ip the history of our discipline’.’® Indeed, there are qualities identified as
decirabie that are closely associated with all but the last, the substantive law approach,
. tne four main methodologies described by Juenger. For example, the quality of
policy fulfilment, described below (section 3.IL.F), obviously originates in the unilat-
eralist way of thinking, while the quality of efficiency (section 3.11.G) might point to the
multilateralism methodology. Furthermore, the lex fori methodology could be said to
have a strong connection to the desire for simple solutions, and it is also to be
remembered that the lex fori methodology is embraced as desirable in many, not to say
most, states in relation to the procedural rules.’” In this context it is interesting to
observe Weintraub’s statement that ‘[l]abeling an issue “procedural” for choice-of-law
purposes is a shorthand way of stating that the law of the forum applies’."®

14. F.K. Juenger, The Need for a Comparative Approach to Choice-of-law Problems, International
Conflict of Laws for the Third Millennium: Essays in Honour of Friedrich K. Juenger (New York:
Transnational Publishers Inc., 2001) (originally published: (1999) 73 Tulane Law Review
1309-1336, 189).

15. W.A. Reppy Jr, ‘Eclecticism in Choice of Law: Hybrid Method or Mishmash?’, (1983) 34 Mercer
Law Review 653.

16. F.K. Juenger, The Need for a Comparative Appreach to Choice-of-Law Problems, International
Conflict of Laws for the Third Millenniurmn: Essays in Honour of Friedrich K. Juenger (New York:
Transnational Publishers Inc., 2001) (originally published: (1999) 73 Tulane Law Review
1309-1336, 189),

I7. As discussed above, it is common for courts to exclusively apply the forum law as far as
procedural issues are concerned, while foreign substantive law is applied when identified as the
appropriate law under the forum’s procedural rules (i.e., choice of law rules).

18. R.J. Weintraub, ‘Getting the Conflict of Laws Y2K Ready’ (2001) 37 Willamette Law Review 158.
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II. DESIRABLE QUALITIES OF PRIVATE INTERNATIONAL LAW RULES"

Conflict-of-laws guestions are amazingly complicated, and they are, probably in
good part for this very reason, rather infrequently litigated. It thus seems essertig|
that the scholar pave the way for the judge in this area.* 1

For a meaningful analysis of the different manners in which jurisdictional issues j
Internet contracts, trademarks, copyright and defamation are being, and ought to be,
addressed to take place, it is necessary to discuss what qualities good privay
international law rules should have. The term ‘good’, as used here, is to be understogg
as something quite separate from moral values as to what makes rules good, and dogy
not in any sense flow from any alleged higher natural law. Drawing upon example
used by Krygier and others, the type of ‘good’ referred to here follow the same logic a
the suggestion that a good knife should be sharp and a good poison should kill quickly
and quietly - ‘[w]hat it is used for is a quite separate question’.*'

However, this does not necessarily mean that the Models presented in Chapierg
11 and 12 lack moral values simply because they are constructed in a manner that takes
account of the qualities identified in this chapter. Indeed, several of the qualities thy
make ‘good’ rules, under the definition of ‘good’ used here, would cater for some fomg
of moral good, at least if this moral good is grounded in a notion of fairness.* Fo
example, one of the identified qualities is that good private international law rules
should meet the parties’ legitimate expectations. Obviously, rules that meet the partieg
legitimate expectations often lead to fair results and thereby, depending on fig
definitions used, morally correct results. It must further be noted that one cac vy
goodness from both the perspective of the receiver of the law and from the per e zdye
of the maker of the law. The qualities | have identified stems from both. of chesp
perspectives. For example, policy fulfilment is a desirable quality from the lawmaker's:
point of view, while the fulfilment of legitimate party expectations is 2 desirable quality
from the law receiver’s perspective.

Bearing in mind this definition of ‘good’, it is submitted that good privale
international law rules should live up to legitimate paitv expectations (thereby
ensuring predictability as well as flexibility), and shouw easure the fulfilment of the
underlying policies behind the relevant substantive law. Furthermore, good privale
international law rules are effective and as simple as possible. In addition, it is desirable
that private international law rules are drafted at a suitable level of generalization, will

19. While this section, as the rest of the chapter, is general in its scope, the emphasis of e
discussion is placed on concerns associated with Internet communication. In other words, while
the discussion is focused on an Internet context, the qualities described as desirable are alsi
desirable in other settings where private international law rules operate.

20. H. Baade, ‘Counter-Revolution or Alliance for Progress? Reflections on Reading Cavers, The
Choice-of-Law Process’, (1967) 46 Texas Law Review 141, 145.

21. See, e.g., M. Krygier, ‘Rule of Law’, in N.J. Smelser and P.B. Baltes (eds), Tnternationl
Encyclopedia of the Social & Behavioral Sciences (Amsterdam: Elsevier, 2001): 13406.

22. For a similar reasoning that heavily influenced my thinking as expressed above, see M. Krygiel
‘Rule of Law’, in Smelser and Baltes (eds), International Encyclopedia of the Social & Behaviorl
Sciences (Amsterdam: Elsevier, 2001): 13407.
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sufficient specificity, and that they are abuse resistant. Good private international law
rules ought not to violate public international law and human rights law, and ought to
pe drafted in forum-neutral language. Finally, such rules benefit from being widely
acceptable and independence from substantive law concepts.

However, these qualities are not all of equal importance, and it is useful to
distinguish between fundamental and non-fundamental qualities.*® The fundamental

ualities are such that a good private international law rule cannot operate without
\hem. Put differently, the fundamental qualities represent the limits to any acceptable
solution. The non-fundamental qualities are those that are desirable for every good
private international law rule, but not essential.

The identified qualities are only discussed in the context of private international
Jaw. However, virtually all of the qualities identified as desirable are of relevance also
on a more general level. Indeed, all laws should meet legitimate party expectations,
work towards policy fulfilment, be efficient, be simple, be drafted on a suitable level of
generalization, be abuse resistant, be drafted in forum-neutral language, be widely
accepted and oveid violating public international law.

Further 1iore, while all of the qualities discussed here are desirable, it is acknowl-
edged that some are conflicting to an extent. For example, a rule meeting the aim of
beiuy drafted on a suitable level of generalization might perhaps be less simple than
ona not meeting that aim. In addition, some qualities are arguably connected to each
ther. For example, applying the terminology used in this book, it has been suggested
as a possibility that more flexible solutions are more likely to be abuse resistant.**

In preparing this chapter, textbooks and other material outlining the current state
of private international law were, for obvious reasons, of limited value. In addition,

23. | have discussed the theoretical thinking behind the manner in which such qualities are to be
identified elsewhere. See: D. Svantesson, ‘A Legal Methed for Solving lssues of Internet
Regulation; Applied to the Regulation of Cross-Border Privacy Issues’, European University
Institute Working Paper LAW2010/18.

24. “Yet it is a major and unresolved issue of socio-legal investigation whether precision of rules
yields certainty of law. Not only is it unresolved, it is very difficult to reselve, since it is an
empirical question for which it is hard to gather evidence. Such evidence as we have suggests,
at least to John Braithwaite, that while rules might be more certain than principles in relation to
“simple, stable patterns of action that do not involve high economic stakes” - like driving a car
- “with complex actions in changing environments where large economic interests are at stake”
principles are more likely to enable legal certainty than rules. Indeed, Braithwaite argues,
“When flux is great it can be obvious that radically abandoning the precision of rules can
increase certainty”. The argument is complex and the evidence, as Braithwaite readily concedes,
incomplete and hard to obtain, but his arguments are powerful and the evidence on which he
draws, though limited, is strong. A complex order of fixed and rigid rules, for example, is
typically more open to “creative compliance,” “legal entrepreneurship” and “contrived com-
plexity” particularly at “the big end of town”. This is both because certain sorts of precise rules,
and regimes where such rules predominate, lend themselves to such exploitation more readily
than certain sorts of principles and too because “there is uncertainty that is structurally
predictable by features of power in society rather than by features of the law”.” (footnote
omitted) M. Krygier, ‘False Dichotomies, True Perplexities, and the Rule of Law’, in A. Sajo
(ed.), Universalism and Local Knowledge in Human Rights (The Hague; Kluwer Law Interna-
tional, 2003). See also P. Selznick, ‘Legal Cultures and the Rule of Law’, in A. Czarnota (ed.), The

Jl?;l;% ?fL(H.U after Cornmunismm: Problems and Prospects in East-Central Europe (Sydney: Ashgate,
p2Z,
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there seems to be a paucity of current in-depth discussions of the objectives of Plivae
international law.?® Perhaps it is again time to reflect ‘on the policies to be pursued 34
the means to be applied’, as suggested in the opening quote of this chapter?

Either way, I am by no means a pioneer in attempting to identify desirapjy
qualities of private international law. Older law journal articles, such as Yntema’s 7y,
Obijectives of Private International Law,*® provide interesting views on what gguﬂ
private international law rules should be like. Yntema provides a rather substantial lis
of examples of partly overlapping qualities or objectives, including:

And, ‘[comparative justice refers to the] consideration of the desirable result as
indicated by comparative study of the underlying policies of the domestic substantive
purthermore, Leflar produced a list of five “choice-influencing considerations’ in
relation 10 choice of law decisions. These are: ‘(A) Predictability of results; (B)
Maintenance of interstate and international order; (C) Simplification of the judicial
task; (D) Advancement of the forum’s governmental interests; [and] (E) Application of
the better rule of law’.*' No order of priority was intended.??
The first thorough attempt to list and analyse ‘choice-influencing considerations’
is allegedly Cheatham and Reese’s 1952 article, Choice of the applicable law.”® As
summarized by Felix and Whitien, Cheatham and Reese listed the following nine

uniformity of legal consequences, minimization of conflicts of laws, predictability
of legal consequences, the reasonable expectations of the parties, uniformity of
social and economic consequences, validation of transactions, relative signifi-
cance of contacts, recognition of the ‘stronger’ law, cooperation amongst states,
respect for interests of other states, justices of the end results, respect for policies
of domestic law, internal harmony of the substantive rules to be applied, location
or nature of the transaction, private utility, homogeneity of national law, [and the]
ultimate recourse to the lex fori.*’

factors:

(1) The needs of the interstate and international systems; (2) A court should apply
its own local law unless there is good reason for not doing so; (3) A court should
seek to effectuate the purpose of its relevant local law rules in determining a
questior of choice of law; (4) Certainty, predictability, uniformity of result; (5)
Prote-tivn: of justified expectations; (6) Application of the law of the state of
dornirant interest; (7) Ease in determination of applicable law; convenience of the
conit; (8) The fundamental policy underlying the broad local law field involved;
[and] (9) Justice in the individual case.**

He himself is, however, not embracing all of these objectives and ends up
concluding that ‘[i]nstead of attempting to consider all these formulations in detail, j|
is suggested that the essential policy considerations peculiar to conflicts law can g
subsumed under two heads: security, |...] and comparative justice of the end result’®
He goes on to describe these two ‘essential policy considerations’ in the following

terms: In addition, Hay points to the six general principles postulated by Wengler:

Security in law has two faces: on the one hand, it implies the rule of law, or in other : (1) public policy; (2) the forum’s ‘political” (governmental) interest; (3) substan-
words the orderly settlement of disputes in accordance with general rules; on the tive ‘harmony’ [...]; (4) use of the choice-of-law reference that best serves the
other hand, it implies equality in the application of the rules, so that the same case purpose of the substantive law; (5) enforceability of the decision; and (&) the
will receive the same treatment everywhere.” principle that conflicts should be minimized (harmony of decision amongst
' States).*
In discussing the goals of private international law, Nagan points to the follow-
25. The question has, however, been getting some, although very limited, recent attention. See, e.g, ng:

New Zealand Law Commission, Report 50 Electronic Commerce Part Gne (October 1998), [252)
stating that: ‘the objectives of private international law are gencrally similar in different
jurisdictions, and are strongly influenced by concepts of <ownily, and mutual respect and
recognition of civil justice systems of other states. The basic objectives of New Zealand's private

international law are practical, and are intended to ensure the principled and efficient resolution 30. Ibid. 737.

of cross-border disputes and to protect New Zealand’s interests both domestically and as4 31. R.A. Leflar, ‘Choice Influencing Considerations in Conflicts Law’, {1966) 41 New York University

member of the international community. Those objectives are: [1] To ensure, so far as possible Law Review 267, 282. See also R.L. Felix and R.U. Whitten, American Conflicts Law (6th edn,

that disputes are heard and decided in the state where the hearing can most appropriately and Durham, NC: Carolina Academic Press, 2011): 196.

conveniently be conducted, in the interests of the parties and of justice. [2] To avoid multiple" 32, R.A. Leflar, ‘Choice Influencing Considerations in Conflicts Law’, (1966) 41 New York University

hearings of a dispute, or rehearings of a dispute in a second state. [3] To ensure, so far & Law Review 267, 282.

possible, that where a dispute could be heard in New Zealand or overseas, the system of law by 33. 52 Colum L Rev 959 (1952). R.L. Felix and R.U. Whitten, American Conflicts Law (6th edn,

reference to which substantive issues are decided does not depend on where the case is heard. Durham, NC: Carolina Academic Press, 2011): 195.

Thus, even if substantive laws differ on an issue, if the rules of private international law of tie 34, R.L. Felix and R.U. Whitten, ibid. 195.

available jurisdictions all refer that issue to the same system of law, the incentive to forum shop: Apparently Professor Reese added a tenth factor in a later Article: “The court must follow

is substantially reduced.” (footnote omitted). the dictates of its own legislature, provided these dictates are constitutional’. (See ihid. fn. 5).
26. H.E. Yntema, ‘The Objectives of Private International Law’, (1957) XXV The Canadian Bar 35. P. Hay, ‘Flexibility versus Predictability and Uniformity in Choice of Law: Reflections on Current

Review. European and United States Conflicts Law’, (1991) 226 Recueil des cours 347 referring to W.
27. Ibhid. 735. \_NEHgler, ‘Die allgemeinen Rechtsgrundsdtz und ihre Kollisionen®, (1943-1944) Zeitschrift fiir
28. Ibid. Gffentliches Recht 473, translated and revised in 1952 Revue critique de droit international privé
29, Ihid. 395.
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(1) At the highest level of abstraction, the objective of PIL as an indispensabla
complement to those problem areas designated as public international law, js
the realization of a global public order of human dignity where all values are
optimally shaped and shared through the strategies of persuasion rather thap
coercion.

(2) At a more operational level, one may see the decision-making process as
actively structuring the social process to achieve the objectives specified in (1)
above. In other words, the process of authoritative decision uniquely geared to
the PIL frame should consciously strive for the development of situational
patterns geared to Institutionalization, in global terms, of each goal value,
These value-situations may be structured or patterned according to specialized
arenas for the power process (fora); for the wealth process (markets); for the
affection process (affection and friendship circles) and so forth. Value-
situations may also be patterned with sufficient flexibility so as to respond, in
varying degrees of inclusivity and exclusivity, and be reconcilable with the
goals evidenced in the human dignity postulate.

(3) All allocations of competences in PIL (applicative and prescriptive; secondary
and primary) should, so far as possible, be done to optimize preferred
outcomes, viz., that advance the realization of a public order of human dignity.

(4) The allocation of decision-making competencies in PIL should be further
conditioned by the realization that the promotion through decision, of com-
mon interests as distinct from special interests, approximates the accretion and
diffusion of values having the widest relevance for a public order of human
dignity *®

In highlighting some of the virtues of private international law, Wilkins and Johy ¢
bring attention to some desirable qualities:

Effective private international law regimes provide clear and certain answers ‘o
questions such as which law applies to a transaction and in what forum is a Gicoute
to be resolvéd. They can also ensure that parties are able to predict with gieater
clarity and certainty whether the rulings of domestic courts can be ‘=xorced in
fareign fora, Therefore, a well-designed private international [law] regime can be
a fast and cost-effective alternative to unification and harmonization efforts that
are traditionally used to effectively reduce, or even eliminate, existing barriers to
trade and investment.*” '

It is also relevant to examine what has been said about what desirable qualities
for laws are generally. While there is a range of works touching upon this subject,
have chosen to focus on the work of one of the leading commentators, Fuller. Having
taken the view that the objective of laws is to regulate human behaviour, Fuller

outlines eight ‘routes to disaster’ in lawmaking, in his greatly influential book, The
Morality of Law:

The first and most obvious lies in a failure to achieve rules at all, so that every issue
must be decided on an ad hoc basis. The other routes are: (2) a failure to publicize,

36. W.P. Nagan, ‘Conflicts Theory in Conflict: A Systematic Appraisal of Traditional and Contem:

porary Theories’, (1981-1982) 3 Journa! of International and Comparative Law 343, 544.

37. A. Dickinson, T. John and M. Keyes (eds), Australian Private International Law for the 218

Century: Facing Outwards (Oxford: Hart Publishing, 2014): 8.
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-

least to make available to the affected party, the rules he is expected to
g - (3) the abuse of retroactive legislation, which not only cannot itself guide
Observel'} t undercuts the integrity of rules prospective in effect, since it puts them
aCIIUH'thel threat of retrospective change; (4) a failure to make rules understand-
Undf_jr@] the enactment of contradictory rules or (6) rules that require conduct
y d the powers of the affected party; (7) introducing such frequent changes in
beyoﬂl s that the subject cannot orient his action by them; and finally, {8) a failure
thecg:]geruence hetween the rules as announced and their actual administration.™

Fuller’s insists on viewing his eight routes to disaster as making up an ‘inner
ty of law’. Many commentators, such as Hart and Dworkin, have however

octed to this description of the eight routes to disaster, preferring instead to
Ot”e‘:m'ze them as matters of ‘efficacy.”®® And even after reading Fuller’s vigorous
z;z;glce on this matter,* it is tempting indeed to adopt a more pragmatjf: ap_plroach and
yview them as matters of procedural fairness, or perhaps as eight. prictlcalmes of iavu-',
corresponding with, but not for that sake constituting, morality. Wlnlatfever their
origin, Fuller’s eight routes to disaster can usefully be acce'pted as meta—prmmplels t? be
taken into acceunt in any law making endeavour, including, but of course not limited
10, the making of private international law rules.

Waile works such as those of Yntema, Leflar, Cheathamand Reese, Wengler,
Nazan and Fuller have been studied with great interest, and the Lpajority of tli
rualities identified below have been discussed at varying levels of detail elsewhere,
the qualities identified here as desirable, as well as the chosen terminology and
structure used in this chapter, do not conform to any particular earlier work. Instead,

morali

38. LL, Fuller, The Morality of Law (2nd edn, New Haven: Yale University Press, 1969): 39.
39, [bid, 200-202.

40. Ibid. 200-224.

41. In the words of Dworkin:

It is morally wrong for an official to harm a citizen groundlessly, to insult him unfairly,
or to accuse him unjustly. Those occasions of defying the canons which involve such
acts are occasions of moral wrongdoing, but they are so because they have these
consequences and not because the canons are themselves moral standards.

(R. Dworkin, ‘Philosophy, Morality, and Law: Observations Prompted by Professor
Fuller’s Novel Claims’, (1965) 113 University of Pennsylvania Law Review 668, 674-675).

42, See, e.g., H.E. Yntema, ‘'The Objectives of Private International Law’, (1957) XXV The anqdian
Bar Review 727, discussing what | termed ‘flexibility’; H.G. Maier, ‘Extraterritorial Jurisdiction at
a Crossroads: An Intersection between Public and Private International Law’, (1982) 76
American Journal of International Law 319, mentioning ‘predictability’; F.K. Juenger, The Need
for a Comparative Approach to Choice-of-Law Problems, International Conflict of Laws for the
Third Milleniniuwm: Essays in Honowr of Friedrich K. Jueniger (New York: Transnational Publishers
Inc,, 2001) (Originally published: (1999) 73 Tulane Law Review 1309-1336, 182-183), discuss-
ing what I have termed ‘efficiency’; L.L. Fuller, The Morality of Law (2nd edn, New Haven: Yale
University Press, 1969); 63-65 discussing what I termed ‘simplicity’; P. Nygh, ‘The Reasonable
Expectation of the Parties as a Guide to the Choice of Law in Contract and in Tort’, (1995) 251
Recueil des cours; E. Cheatham and W. Reese, ‘Choice of the Applicable Law’, (1952) 52
Columbia Law Review 959 listing what 1 termed ‘policy fulfilment’ and F. Vischer, ‘General
Course on Private [nternational Law’, (1992-1) 232 Recueil des cours, discussing what 1 termed
‘abuse resistant’. However, I have been unable to find any mentioning of what I have termed
‘suitable level of generalisation’.




Dan Jerker B. Svantesson

the reader should be aware that the chosen structure and terminology, as well g the
identified qualities themselves and their respective meaning, are subjective.® Tg dray,
upon the words of Leflar: 1

[The] clearer identification [of the objectives of private international law] and the
attachment of appropriate significance to each of them is a task that will have to be
worked at indefinitely, with little prospect of complete agreement amongst either
judges or commentators.**

Before the identified qualities are discussed in detail, it is important to note tha
all of the qualities discussed below are of relevance to both contractual situationg ang
to defamation, copyright and trademarks. Furthermore, as noted above, althoyg)
varying in degree, all of the identified qualities are of relevance in relation to bog
jurisdiction and choice of law, as well as recognition and enforcement. As some Of'th,e—1.
discussions below are fairly lengthy, due to their complexity or controversial nature,
is suitable to list the identified qualities and very briefly discuss their relevance:*s

(1) Legitimate party expectations - it is of fundamental importance that gogj’
private international law rules be equipped to meet both genuine party
expectations and constructive party expectations. Therefore such rules myg
contain a context dependent balance between predictability and flexibility,

(2) Suitable level of generalization - it is of fundamental importance that goof
private international law rules, just as any other rules, be drafted at a suitably
level of generalization. '

(3) Abuse-resistance - it is of fundamental importance that good private intem: )
tional law rules, like any other rules, are drafted in a manner that mirim;=
the risk of abuse of those rules.

(4) Non-violation of public international law - it is of fundamenta! i'nportange.
that good private international law rules do not go beyond whau is allowed
under public international law.

43. As becomes clear below, some desirable qualities are pretty self-=xplanatory (e.g., efficieney),
while other requires lengthy discussions (e.g., policy fulfilment,.

44, R.A. Leflar et al., American Conflicts Law (4th edn, Virginia: The Michie Company, 1986): 277.

45. Tt is frequently said that one of the main aims, if not the main aim, of conflict of laws rules i
harmonization of results. The reader might consequently be interested in why this quality was
not deemed to qualify for this chapter. While such a discussion would have been both interesting
and meaningful, it has, for obvious reasons, not been deemed possible to discuss all those
qualities that were not determined to qualify for the scope of this chapter. However, &
‘harmonization of results’ is mentioned with such frequency, a few words need to be said aboul
why it was not included as a desirable quality. It is submitted that harmonization alone is notd
desirable aim, nor can uniformity of results be an aim on its own. Only if the result from the
harmonized rule is desirable, is harmonization itself desirable. Thus, the true aim is the widest
possible adoption of the best possible rules. But that cannot be seen as an aim of the privaé
international law rules themselves, but rather this is an aim of the legal system as such. As noted
by Vischer: ‘Harmony in law is at best a directive but not a compelling principle’. (F. Vischer
‘General Course on Private International Law’, (1992-1) 232 Recueil des cours 29). Furthermore;
as the desire for harmony in results often is expressed in the context of choice of law, one could
also question what the purpose of mechanical and objective choice of law rules possibly couli
be when both the rules of jurisdictional and recognition and enforcement largely remail
subjective?
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(5) Non-violation of human rights law - it is of fundamental importance that
good private international law rules do not go beyond what is allowed
under human rights law.

(6) Policy fulfilment — like other rules, the rules of private international law
must work towards the fulfilment of relevant policies.

(7) Forum-neutral language - to be applied in a consistent manner, conflict of
laws rules likely to be applied by the courts of different jurisdictions must
be drafted in a forum-neutral manner.

(8) Efficiency - like other rules, private international law rules must be as
efficient as possible.

(9) Simplicity - while difficult to achieve, private international law rules must
be as simple as possible.

(10) Wide acceptance —as with other legal rules, private international law rules
benefit from being widely acceptable among the stakeholders they affect.

(11) Independence from substantive law concepts - it is desirable that private
ipternational law rules are not anchored in concepts and terminology
stemming from substantive law.

212 Sufficient specificity - it is desirable that private international law rules are
drafted with sufficient specificity to be applied in a consistent manner.

Of these, the first five should be seen as fundamental while the others, but one,
are always non-fundamental qualities. The seventh quality - forum-neutral language -
is the odd one in that it is fundamental in some contexts and not in others.

A. Legitimate Party Expectations (A Fundamental Quality)

The focus should be on the position of the parties in an international situation and
on their justified expectation, especially when exposed to an unexpected choice of
law in an unforeseeable forum.*®

The importance of people’s legitimate expectations as to the law is neatly
described by Krygier:

We do better, too, in large societies, where we are constantly interacting with
non-intimates, if we can know important things about people we may not know
well in other respects. Such things include their and our rights, responsibilities,
risks and constraints. In small and pre-modern societies, as in families, we can
know many of these things from personal everyday experience. In larger, more
various, agglomerations such knowledge and the shared normative understand-
ings that make it possible, are often not available. Where the rule of law matters in
a society, however, we can know many of these things even about strangers. That
makes their and our activities more predictable to each other and might make us
less fearful of and more cooperative with them, and, of course, them of and with

46. F. Vischer, ‘General Course on Private International Law’, (1992-1) 232 Recueil des cours 94.
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us. This can lead to a productive spiral of virtuous circles, where each gains by
reasonable trust in others.” (footnote omitted)

Following the reasoning above, it would seem that the rule of law hag
particularly great role to play in relation to online interactions as such interacﬁ
frequently involve parties who lack knowledge of each other. '

Arguably, the most obvious situations in which parties” legitimate expectatig,
may be met are contracts.*® If the parties actively and in an informed manner reacﬁ :,_
agreement as to, for example, which law shall be applied in, or which court gl
determine, a potential dispute, we can speak of genuine party expectations ,
created from the point such agreement is reached. By allowing for party autonomy [i_f;
allowing the parties to make such choices and ensuring that the parties’ choige i
respected), private international law rules can be predictable.* This predictability i
turn, ensures that legitimate party expectations are met. The term predictability _‘

fulfilment of genuine party expectations.

In light of this, it is perhaps not surprising that the concept of ‘party autonomy
is held up as corner stone of private international law.”* However, in my view, we myg
not lose sight of the fact that party autonomy is merely a subsidiary of legitimate pa :
expectations - the value of party autonomy depends on, and indeed stems from, thy
fulfilment of legitimate party expectations.

Pertegds has pointed to the following beneficial characteristics of party au
tonomy:

First, the principle of party autonomy defers to the expectations of the parties and
protects legal certainty. Second, insofar as the parties’ choice of law is seen az
being part of the contractual regime concerning dispute settlement, the exercicz of
part autonomy helps to achieve efficiency by reducing the legal costs «f dispute
resolution. Third, the principle of party autonomy promotes cros:-noirder eco-
nomic activity by enabling the parties to choose the applicavle law, which
facilitates their intended transaction. Lastly, increased international mobility and
communication accentuate the relevance of party autonomy os ‘he most practical
solution for international commercial contracts.™

47, M. Krygier, ‘False Dichotomies, True Perplexities, and the Rule of Law’, in A. Sajo (ed]
Universalism and Local Knowledge in Human Rights (The Hague: Kluwer Law Internationel
2003).

48. P. Nygh, “The Reasonable Expectation of the Parties as a Guide to the Choice of Law in Contratl
and in Tort’, (1995) 251 Recueil des cours 297.

49. Authors have gone as far as to suggest a ‘human rights basis for party autonomy’ (P. Nygh, Tie
Reasonable Expectation of the Parties as a Guide to the Choice of Law in Contract and in Tort,
(1995) 251 Recueil des cours 303).

50. Or ‘certainty’. Predictability and certainty are of course, if not the same, variations of the same:
theme, and will consequently be treated as one quality for the purpose of this discussion.

51. A. Jaroszek, ‘European Online Marketplace — New Measures for Consumer Protection agaiis
“0Old Conflict of Laws Rules™, (2015) 9(1) Masaryk University Journal of Law and Technolog
22.

52. M. Pertagds, ‘Hague Principles on Choice of Law in International Contracts’, in P. Lindskougé
al. (eds), Essays in Honour of Michael Bogdan (Lund: Jurisforlaget [ Lund, 2013): 464.
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.
while predictability often is the safest way of ensuring the fulfilment of legitimate
expectations, the instances where predictability can be relied upon are limited to

those fact-scenarios that involve the mentioned genuine party expectations. In cases

pot involving genuine party expectations, we must also rely upon flexibility to provide
or Jegitimate party expectations to be met. As used here, a flexible rule is a rule that
takes account of the individual circumstances of the case at hand. There are several
sifuations in which one cannot speak of any genuine party expectations. For example,

2 consumer entering into a cross-border contract might not at all have considered in

which forum a potential dispute would be heard or which laws would be applied if a

dispute should arise. Indeed, most consumers would not have sufficient legal knowl-

edge to properly evaluate the relevance of these questions. Furthermore, the victim in

4 fort action would ordinarily have even less of an expectation; after all, the victim

could not ordinarily know that he or she would become a victim. Yet, one could also

perhaps speak of a party expectation in relation to these types of parties. Perhaps it
could be said that each and every one of us have some basic expectation as to how we
will be treated in the eyes of the law, in case something happens. We could here speak

of constructive party expectations, as opposed to the genuine party expectation of a

party thac hss properly considered the issues to which the expectations relate. Bearing

in mi‘1d that party expectations may be both constructive and genuine, a rule of private
intsrpasional law, aiming to meet the parties’ expectations must balance the two

“fterent, and competing, sub-qualities mentioned above - predictability and flexibil-

ity. However, as is illustrated below, the respective importance of these two sub-

qualities varies depending on the context.

1. The Relation between Predictability and Flexibility*

As defined above, predictability and flexibility are each other’s opposites. However,
not opposites in the sense of ‘either or’ or ‘on or off’. Rather, they are the opposites in
the sense that light is the opposite of darkness - a particular situation can be more light
than dark, just as a rule can be more predictable than it is flexible.

Another way to distinguish between predictability and flexibility is to look at the
factors taken into account in the respective type of approach. A predictable rule would
normally be of the following kind: ‘if A then X'. In contrast, a flexible rule would
ordinarily take the following form: ‘if A and B, plus a sufficient degree of C, then X’. For
example, in the contracts Model outlined below (Chapter 12) one particular rule states
that “[a] contract shall be governed by the law chosen by the parties’. Thus, if the
parties choose Swedish law to be applied, then Swedish law will be applied. This is a
highly predictable rule. In contrast, the rule of Article 9 of the same Model is flexible
indeed:

28, For one perspective on flexibility versus predictability, see P. Hay, ‘Flexibility versus Predict-
ablhty and Uniformity in Choice of Law: Reflections on Current European and United States
Conflicts Law’, (1991) 226 Recueil des cours.
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Article 9

1. This Article applies to contracts between a consumer and a business party
unless the business party demonstrates that it neither knew nor had reasop u;
know that the consumer was concluding the contract in the capacity as a
consumer, and would not have entered into the contract if it had known
otherwise.

2. Subject to paragraphs 5 and 6, a consumer may bring proceedings in the courg
of the state in which the consumer is habitually resident, unless the businesg
party establishes that the consumer took the steps necessary for the conclusiop
of the contract in another state.

3. If the consumer’s state of habitual residence was clear to the business party,
the consumer may bring proceedings in the courts of the state in which
the consumer is habitually resident, subject to paragraphs 5 and 6, even where
the steps necessary for the conclusion of the contract were taken in another
state.

4. Subject to paragraphs 5 and 6, the business party to the contract may bring
proceedings against a consumer under this Convention only in the courts of the
state in which the consumer is habitually resident.

5. This Article is not applicable where the business party took reasonable steps ta
avoid concluding contracts with consumers habitually resident in the consum-
er’s state.

6. A choice of forum agreement between a consumer and the business party is to
be respected only if the agreement is entered into after the dispute has arisen,
or to the extent that the agreement permits the consumer to bring proceedings
in a court other than the consumer’s habitual residence.

As is clearly illustrated contrasting these two examples, it seems that predieﬁ'}‘
rules are more likely to also be simple (another desirable quality, see Chapter 3 sachj
I1.H) than flexible rules are.

Starting the discussion on a very general level, it can be noted that in ccastructin
private international law rules we must carefully evaluate and balan:.e the need
predictability and flexibility. The need for such balancing is firmiiy. established. A
noted by Lord Slynn, in the context of the flexible exception to the ‘double actionahi
ity’ test:

Their Lordships, having considered all of these opinionz, recognize the conflict
which exists between, on the one hand, the desirability of a rule which is certain
and clear [i.e. predictable] on the basis of which people can act and lawyers advise
and, on the other, the desirability of the court having the power to avoid injustice
by introducing an element of flexibility into the rule.”

T

Predictability might not always be worth the sacrifice of flexibility. For exampl
there is no problem in creating predictability by saying that the applicable la
regardless of which court decides the dispute, always is the law of, for example, tli
United States, regardless of where the parties are from or where the events in que:
took place. Yet doing so is doubtlessly undesirable. A good private international la
rule must be flexible enough to adapt to the facts of the case in question; only then cal
fair, reasonable and just outcomes be promoted.

54. Red Sea Insurance Co Ltd v. Bouygues SA [1995] 1 AC 190, 206.
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~ gimilarly while, for example, a constant and general application of lex fori

‘ appears to lead to predictability, that is not really the sort of predictability that

< od commodity in private international law, unless also the forum question is

ﬂeﬂﬁédictabl& since the parties only would be able to predict the applicable law
tor the case had been attached to a certain court. o

J The need for flexibility has been acknowledged in literature. FOF example,

her discusses what he calls ‘escape clauses’ allowing a judge to “deviate from a

. conflict rule if, under the circumstances of the case the rule le?csig to aresult which

E.Wded as unfair but not necessarily contrary to public policy’:

~ qpis a fact that a legislation can never 'f{}resee all f_actu_al circum_st_ances. New
Sroblems call for new solutions. It is an 1mpoﬁant experience of cn_nl law State_s
thét the great codification of civil law have survived and retgmed their value, This
is namely thanks to the provision of general clauses allowing to c_lose ]egal_gaps
and adapt to changed circumstances and values. Those 'who consider security in
the primary object of legislation have blamed the legislator for the escape into
clauses (‘Flucht in Generalklausel’). But only the apertures provided by
general Cicuses can establish an equilibrium between security in law and j_udicial
appre da‘1on in the single case. What is true for the codification of substantive law

has ev-u greater validity for the codification of conflict of laws.*®

law
gen eral

Curthermore, as is illustrated below, quite different factors are at play in relation
@ contracts, trademarks, copyright and defamation. It has therefore been deemed
(pressary to address these areas separately in this context. However, in relation to
‘-@bgnition and enforcement, judgments from contractual disputes, trademark dis-
putes, copyright disputes and defamation disputes would involve the same consider-
aﬂnns Rules regulating the recognition and enforcement of foreign judgments must be
‘both predictable and flexible. In practice, this is often achieved by laws outlining under
which circumstances a state will recognize and enforce a foreign judgment, but at the
mme time providing for exception if the foreign judgment is contrary to the public
policy of the state in which recognition and enforcement is sought.

2. Contracts®™

As far as contractual situations are concerned, the relationship between predictability
and flexibility can be illustrated by the graph (see Figure 3.1).%*

55. F. Vischer, ‘General Course on Private International Law’, (1992-1) 232 Recueil des cours 106.

56. Ibid. 107-108.

57. This chapter is based on D. Svantesson, ‘An Update on the Proposed Hague Convention on
Exclusive Choice of Court Agreements’, (2005) 21(1) Computer Law and Security Report 22,

58. Figure 3.1 may also be useful on a more general level as it illustrates that, if we see predictability
as black and flexibility as white, most private international law rules would be some shade of
grey.
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Figure 3.1
High
Sophistication
Low
Sophistication
Flexibility Predictability

While sophisticated® contracts, such as a multimillion dollar contract betweey
Microsoft and Nokia, require a high level of predictability and a much lower leve] uf
flexibility, unsophisticated contracts, such as a low-value B2C contract, require a }ugb,
level of flexibility and a lower level of predictability. The reason for this is primariy
that high-value contracts between large corporations are invariably under the super
vision of legally trained experts. This means that, in most cases, there is an inhereg
high level of legal awareness behind any such contract.*® The parties may hay,

negotiated and agreed upon a certain law to apply and a certain forum to decide u‘qz"

potential dispute. With that degree of planning, certainly amounting to genuine jary.
expectations, the most important sub-quality of private international law iuies iy
predictability - the parties expect their expectations to be met. In contrast. iti low-value
contracts between less sophisticated parties, such as among smaller businesses of
between smaller companies and consumers or among consaiiars, the above
mentioned level of legal planning and awareness, and consequently genuine parly
expectations, are lacking - there are only constructive party expectations. In sucl
circumstances, the importance of predictability is obvictisiv at a minimum while the
importance of flexibility is at its peak.

Particular considerations are present in relation to contracts between one sophis:
ticated party and one unsophisticated party. In such contractual relations there are
never, or very rarely, any real negotiations and all the legal planning is done by the
sophisticated party. An emphasis on predictability, in such a case, may lead to the
fulfilment of only one party’s expectations - the stronger party’s genuine party

59. No absolute line can be drawn between sophisticated and unsophisticated contracts. Howevel
generally, it could be said that the level of sophistication of a contractual relation must be judge¢
based on several different factors including: the parties’ level of sophistication, the monetarf
value of the transaction and the extent of legal knowledge applied in forming the contract.

G0. Since it allows the parties to make conscious decisions, this legal awareness is of greatﬁt’
importance also in a situation where the parties are not evenly matched, and perhaps one parfj
is seeking to impose certain conditions on the other party.
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ons would be met, while the weaker party’s constructive party expectations

ectati
eX;Juld be unlikely to be met.*’
w On the other hand, a too strong emphasis on flexibility may create an undesirable

- e Such uncertainty may discourage business and, thus, amount to
e
a barrier {0 e-comumerce.

Determining the respective importance of predictability and flexibility in such a
situation necessarily involves a value-judgment as to the respectivg rights of, for
example, businesses and consumers: a topic reasonable people may disagree upon. It
also involves practical considerations such as whether the stronger parties would be
willing to contract at all if they were not allowed to dictate the terms, including the
choice of the forum and choice of law.

However, whether one takes an idealistic approach wanting to safeguard the
rights of the weaker party, or whether one takes a more pragmatic approach simply
wishing to encourage e-commerce, one cannot ignore the inherently unequal bargain-
ing powers present in many online contracts. One could argue that as long as the
consumer was-ot coerced into the contract, despite the unequal bargaining powers it
could reprecent both parties’ will. However, such an argument would only be valid if
{wo separaic requirements were met: first, that the consumer was informed enough to
evaluare the potential impact of the relevant contractual terms; and second, that the
pertientar contractual terms in question were not common practice so that the
~ausumer could obtain the same goods or services from another provider that did not
iry to impose the relevant contractual terms, or equally unfair contractual terms.

Elsewhere, I have suggested that in order to optimize the potential of
e-commerce, legal rules must ensure: ‘a healthy balance between the consumer’s need
for protection and the business’ need to be able to conduct business in an effective
manner’.*> While this line of reasoning seems appropriate in the context of private
international law, it may not be immediately clear how it can be applied in relation to
the balance between predictability and flexibility. However, drawing upon some
available statistics we can get an insight into consumer behaviour.

Approximately 46% of Internet users think that only about half of the content on
the Internet is reliable and accurate.®® Furthermore, ‘47 percent of respondents age 18
and older who have a credit card are very concerned or extremely concerned about
credit card security when or if buying online.’® It must be noted that the use of credit

61. This can of course be avoided where the rules of private international law can be made clear to
the businesses, while at the same time be structured so as to protect consumer interests. For
example, a rule allowing consumers to always have B2C disputes settled under the law of the
consumer’s home state are of course prima facie predictable while at the same time providing
protection for the consumer.

62. D. Svantesson, ‘Optimising the Potential of E-Commerce: A Win-Win Solution’, (2001) 3(10)
Internet Law Bulletin 136.

63. USC Annenberg School Center for the Digital Future, The 2014 Digital Future Report: Surveying
the Digital Future - Year Twelve (2014), 44 < http://www.digitalcenter.org/wp-content/

uploads/2014/12/2014-Digital-Future-Report.pdf > .
64. Ibid. 76.
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foreign websites in order to limit the amount of foreign content available tg
The effectiveness of this is dependent on the Government’s control of [py
Thus, access to the global Internet (i.e., information located on servers gy
geographical sphere of the PRC) may, as discussed above, only be had gy,
national public telecommunications network, controlled by the Goverpy
structure is significant on several levels. First, it is interesting to note that g
if taken to the extreme (i.e., blocking access to all foreign websites), can ;
seen as an alternative to aggressive extraterritorial claims of jurisdiction
material that is blocked cannot cause direct local harm in the PRC, unless ]
is circumvented. Thus, if blocking was to be taken to its extreme, there woy
need, or indeed any ground, for claims of extraterritorial jurisdiction. It is p
that, so far, the PRC has not made any wide Internet-related jurisdictiona
while, for example, United States,® France,” Australia,® Italy,” Germany,'?
and the United Kingdom'* have all made such claims. Second, if a people’s ¢
to exercise jurisdiction over a foreign individual based on an act committed gy
territorial sphere of the PRC, but deemed to have consequences within the
damage suffered, for example, to a person’s reputation, would be limited if the
containing the damaging material had been blocked to the great masses.

RISDICTION

gict of law questions including jurisdiction are some of the foremost legal
Tlenges facing parties intending to use Chinese courts to redress their disputes.*

mental jurisdictional rule in Chinese conflicts is that a civil suit against a
tizen comes under the jurisdiction of the court at the place where the
s domiciled,™ or if not the same, under the jurisdiction of the people’s court
e of his regular abode, or residence.'® Similarly ‘[a] civil suit against a legal
 or any other organization comes under the jurisdiction of the people’s court at
e where the defendant is domiciled.”*® The domicile of a citizen refers to the
his or her registered permanent residence, and the domicile of a legal person
her organization refers to the place of its main administrative office, or if not
.ated, the place of its registration.'” Note also that in civil cases, involving
efendants and coming under the jurisdiction of more than one court based on
: stétef', sbave, each of those courts can claim jurisdiction.'® Furthermore, in any
g2 an action comes under the jurisdiction of more than one court, the
\nay file a suit at any of those courts.” Thus, the plaintiff has freedom of choice
n to the selection of forum. The forum in which an action is first filed will have

qJowever, there is no lack of exceptions, and a range of specific rules compliments

4. For example, CNN, BBC, Washington Post, New York Times, Yahoo!, Amnesty
eral rule. For example, Article 127 of the Civil Procedure Law of the People’s

Voice of America and foreign Falun Gong websites. However, the blocking of foreign
is not static, but comes on and off unpredictably, and may not always affect the whol
A more detailed discussion of the blocking practice of the PRC, can be found i
Internet in China: Big Mama Is Watching You (MA Thesis, University of Leia,
< http://www.lokman.nu/thesis/010717-thesis.pdf >, and China’s Internet ‘Info. -al
mish’ (US Embassy in Beijing) < http://beijing.usembassy-china.org.cn/i=port0100
html > . For more recent examples, see, e.g., the blocking of Twitter, Flizker, and Fa
Branigan, ‘China Blocks Twitter, Flickr and Hotmail Ahead of Tiana'imi2n Annivers:
London Guardian (online} < http://www.guardian.co.uk/teckroiogy/2009/jun/
china> and R. Wauters, ‘China Blocks Access to Twitter, Facebcok after Riots’
Post (online) < http://www.washingtonpost.com/wp-dyn/rontent/article/2009/07/
09070701162.html > ). More generally, see, e.g., W. Zheny, ‘Administration of the
Information Service in China’, (2010) 12(3) E Commer<e Lau and Policy 3-5. Fur
above, in May 2011 China created a new office to manage internet information called
Internet [nformation Office. The new office will investigate and punish websites violal
and regulations, and oversee service providers in their management of domain n
addresses, website registration and Internet access (‘Internet oversight office power:
Daily 5 May 2011).
5. Interim Rules of the People’s Republic of China on International Interconnection of Comjl
based Information Networks (Promulgated on 25 April 2007), Art. 6. '
6. See, e.g., Playboy Enterprises Inc. v. Chuckleberry Publishing Inc., No. 79 Civ 3525 (SAS
7. See, e.g., International League against Racism & Anti-Semitism (LICRA) and the
French Jewish Students (UEJF) v. Yahoo! Tnc. County Court of Paris, 20 November 201
8. See, e.g., Dow Jones & Company Inc. v. Gutnick {2002) 210 CLR 575.
9. See, e.g., Courl of Cassation - section V, Judgment No. 4741 (17 November-27 D es illustrating this, refer to Notice of the Supreme People’s Court on the Designation of
2000). 1 diction. over the Dispute Case Concerning the Exclusive Sales Contract between Yanlin
10. See, e.g., the so-called Tében case (BGH, Urteil vom 12, Dezember 2000, 1 StR 184/00] wuan Farm of Hunan Province v. Jiangxi Ligang Handeraft Co. Ltd, 27 June 1995, The
2001, 624). eme People’s Court < http://www.isinolaw.com > and Reply of the Supreme People’s Court
11. See, e.g., the decision at first instance: Bangoura v. Washington Post (27 January 20 Jurisdiction over the Dispute Case on the Purchase and Sale Contract between Jiujiang
03-CV-247461CM1. an District Coal Supply Station and Changed United Transport Company, 25 July 1992, The

12. See, e.g., Berezovsky v. Forbes Inc. [1999] E.M.L.R. 278. eme People’s Court < http://www.isinolaw.com > .

Ramaswamy, ‘The Evolution and Status of Jurisdictional Measures Governing Foreign

s and Internet Transactions in China’, (3/2009) Masaryk University Journal of Law and

inology 445.

ngime Law of the People’s Republic of China (2012), Art. 21. This rule applies both in

stic and international disputes. See Q.J. Kong and M.F. Hu, ‘The Chinese Practice of Private

national Law’, (2002) 3 Melbourne Journal of International Law 416.

Procedure Law of the People’s Republic of China (2012) Art. 21. This may be compare to ATt.

The Private International Law of the People’s Republic of China (Model Law) (Sixth Draft):

to the exclusive jurisdiction provided for in this law or to the choice of the parties, the

of the PRC shall have jurisdiction over a defendant in any case whose domicile or habitual

idence is located within the territory of the PRC.’ See also Opinions (I-VII) of the Supreme
o's Court on the Application. of the Civil Procedure Law of the People’s Republic of China, 14

y 1992, The Supreme People’s Court, para. 5 <http://www.isinolaw.com > : ‘The habitual

ce of the citizen refers to the place inhabited by the citizen for above one year after he

s his place of domicile till the lawsuit except for the place for the citizen’s hospitalisation.’

Procedure Law of the People’s Republic of China (2012), Art. 21.

etation of the Supreme People’s Court on the Application of the Civil Procediire Law of the

§ Republic of China (2015), Art. 3.

Procedure Law of the People’s Republic of China (2012), Art. 21.

090,
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Republic of China provides for so-called construed jurisdiction (i.e., jurisdiet

asiness license issued by the PRC and must meet certain requirements,* such
on submission):

s could not fit within the shewai category; they are Chinese by their very
;The second question is slightly more complex and will presumably depend on
ership of the e-commerce operation. If the website is operated by foreign
a potential dispute would be between the foreign operator and the Chinese
.qd would thus fall within the shewai category. However, it is also possible for
- arising out of a Chinese contact with a website located on a server outside the
of the PRC, to fall within the shewai category even if the website is operated
inese pusiness. This can, for example, be the case if the contract was formed at
on of the foreign server.

Finally two more rules are to be observed. The foreign party to a shewai case
o« “the same equal litigant rights and obligations as the citizens, legal persons and
or organizations of the PRC’,%® and the Civil Proceditre Law of the People’s Republic
na (2012) further provides that where there are no special rules provided in
| to shewas procedures, other relevant provisions of the law will apply.”
ifferent ruies apply in relation to jurisdictional claims over contractual relations
sCictional claims over situations involving defamation and intellectual prop-

If, after the people’s court entertains a case, a parly raises no objection tp
jurisdiction of a people’s court and responds to the action by making his defe
he shall be deemed to have accepted that this people’s court has jurisdiction gy
the case, unless the case falls under the jurisdiction of another level o
exclusive jurisdiction.”’

As highlighted by Kong and Hu, ‘judicial practice shows that People’s Cg
full advantage of this provision.”** In fact, it seems that submission by the pa
jurisdiction of the court always override other jurisdictional grounds in Chinese;
practice. Other complimenting rules are found in cases involving foreign elep
so-called ‘shewai’ cases. b

A. Definition of Shewai Cases

It is virtually impossible to convince a judge or lawyer in a civil country like
as to why service of process alone may give rise to jurisdiction.”

The term ‘shewai’ is not expressly defined in the legislation of the PRC. Hoy
Judicial Interpretation of the Supreme People’s Court from 2015% provides rath Contracts
guidelines. A case is classed as a shewai case if one or both parties are foj
(including stateless persons, foreign enterprises or foreign organizations). (v )
regular residence of one or both parties are outside the territorial sphere of fiue
the subject-matter is located outside the territorial sphere of the PRC. Futhou
case is classed as a shewai case if the legal fact that the civil legal relaticaship
the parties establishes, changes or terminates outside the territoriai-<pnere of | h
Although fairly clear, the definition of shewai gives rise to the foliowing que
relation to the Internet. First, can an e-Commerce website locat=d on a serverw
territory of the PRC fall within the shewai category? Sccond, can an e-comm
website located on a server outside the territory of tha' PP C, but aimed at doing busi
in the PRC, fall within the shewai category?

The first question is easy to answer. Since all e-commerce operations |
profit-making Internet information services) located on servers within the PRC

I
[T]he establishment of jurisdiction is short on reasonableness in some cases.*®

r XXIV of Part four of the Civil Procedure Law of the People’s Republic of China
lies the rules of jurisdiction, specific for civil actions over contractual disputes
foreigners or disputes over property rights against a defendant who does not
within the territory of the PRC. Article 265 states that, if the defendant has a
entative organization within the territory of the PRC, or has detainable property
the territory of the PRC, or the contract is signed or carried out within the
y of the PRC, or the object of litigation is within the territory of the PRC, a civil
n against a defendant not residing within the territory of the People’s Republic of
is under the jurisdiction of the court of the place where:

(1) the contract was signed;

Wich L 9
1. Civil Procedure Law of the People’s Republic of China (2012), Art. 127(2). For an inter (2) the contract was carried out;*
on this, refer to: Sino-Add (Singapore) PTE.Ltd v. Karawasha Resource Lid (2001) Gal (3) the object of the litigation is located;
Zhongzi-No. 257, the final judgment of Tianjin Higher People’s Court. See further:
Ramaswamy, ‘The Evolution and Status of Jurisdictional Measures Governing Foreigl
and Internet Transactions in China’, (3/ 2009) Masaryk University Journal of Law and
ogy 445, 452.
22. Q.J. Kong and M.F. Hu, “The Chinese Practice of Private International Law’, (2002) 3
Journal of International Law 420.
33. A.A. Yuan, ‘Enforcing and Collecting Money Judgments in China from a U.s.
Creditor’s Perspective’, (2004) 36 George Washington International Law Review 770.
24. Interpretation of the Suprerme People’s Court on the Application of the Civil Procedure L
People’s Republic of China (2015), ATt. 522.

, €.8., Measures on Internet Information Services (2000), Art. 6.

Procedure Law of the People’s Republic of China (2012) Att. 5(1). Note, however, that this
ht is subject to reciprocity, Art. 5(2).

Procedure Law of the People’s Republic of China (2012) Art. 259.

j!ﬂgand H.F. Du, ‘Private International Law in the Chinese Judicial Practice in 20017, (2003)
Chinese Journal of International Law 416.

© €8 Chamber of Japan in Shanghai v. Huida Co. (Hong Kong) (1994) Higher People’s Court
Zhejiang Province, and Tianjin Native Products Import&Export Company v. A Belgian
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(4) the defendant has property that can be detained;*
(5) the infringements of rights have taken place;
(6) the representative organization of the defendant is located.

tion is correct. A more reasonable approach is to assume that the focus is not
we;-jmbalance as such, but rather on the misuse of a power-imbalance.

o contracts of adhesion may be governed by the provisions of the antract
» People’s Republic of China (1999) regulating standard contracts. Article 39

that:

{ standard clauses are used in making a contract, the party that provide_s tl}e

‘ ard clauses shall determine the rights and obligations between the parties in
ance with the principle of fairness, and shall call in a reasonable manr.ler tl_le

. party’s attention to the exemptible and restrictive clauses regarding its
ty, and give explanations of such clauses at the request of the other party.

dard clauses’ means the clauses that are formulated in anticipation by a
the purpose of repeated usage and that are not a result of consultation with the
in the making of the contract.*
thermore, a standard term of a contract is deemed to be invalid where it
itself from the liability, imposes heavier liability on the other party or
the othier party from its main rights,* all of which can obviously be the
pn-e of a forum, or law, selection clause. Finally, Article 41 provides some
'h sor the interpretation of standard clauses. If there is a discrepancy between
"ard clause and a non-standard clause, the latter shall prevail.** A standard
<hall be interpreted according to common understanding.* If a standard clause
Lerpreted in more than one way, the interpretation shall not be made in favour
y who provided the standard clause (in dubio contra stipulatorerm).*®
ed on the legislation mentioned above, it seems that in a situation where, for
. there is only one seller of a particular type of goods and that seller imposes an
choice of forum and/or a choice of law clause on the buyer, such misuse of
_imbalance could be in violation of Articles 2, 3, 4, 5, 39 and/or 40. Furthermore,
le that a party’s use of standard clauses governing choice of forum and/or
f law to strongly limit its own liability, increase the liability of the other party
e the other party of any of its material rights would be deemed unlawful in
nce with Articles 5 and 40. There is, however, a paucity of judicial interpreta-
d court decisions illustrating how these provisions would work in an actual

However, the parties to a foreign related contract have, with some lim:
the right to agree, in writing, to place the case under the jurisdiction of a ¢g
‘practical connections with the dispute.”** If no forum is selected, the rules 'o
Article 265 of the Civil Procedure Law of the People’s Republic of China (2

These rules are examined further in Chapter 9, section 1.

1. Limits on Exclusive Forum Selection

In addition to the requirement of ‘an actual connection with the dispute’,
above, there are also other limitations placed on contractual stipulations of
to have jurisdiction. Several Articles of Contract Law of the People’s Republ;
(1999) make the validity of unfair contractual terms, such as some jurj
clauses in contracts of adhesion, questionable. For example, in defining
contract is, Article 2 includes the necessity of ‘equal status’ between the
Furthermore, Article 3 states that ‘neither party may impose its will on the g
Article 4 gives the parties the right to enter into a contract ‘“voluntarily’ and A
states that the parties have to abide by ‘the principle of fairness’. o
o

In light of these very general rules, it could be argued that what otherwis
have been a valid contract is not even considered a contract if there is an unmaf.%
unequal division of power between the parties. However, it seems rather fa fg
assume that the very existence of a power-imbalance between the parties

invalidate the contract, and there are no court decisions indicating {7:2* sui

Company (1992) Tianjin Intermediate People’s Court (Both as outlined in: Q.J, Ko
Hu, ‘The Chinese Practice of Private International Lavr’, (2002) 3 Melbourne
International Law 417).

30. For an example of a case where the forum in which the detendant has enforceable pi
held to have jurisdiction, in competition with other possibie forums, see Dissent over
of Voyage Charter Dispute Concerning Dalian Huaxing Shipping Company’s Actio
Heisei Shoji Kaisha, Ltd. of Japan, 17 March 1994, Xiamen Maritime Court <hi
isinolaw.com > . See also Hong Kong Baiyue Financial Services Co. v. Hong Kong Hugli
Co. (1991) Guangzhou Intermediate People’s Court, Guangdong Province, (as outlin
Kong and M.F. Hu, ‘The Chinese Practice of Private International Law’, (2002) 3
Journal of International Law 417).

31. “Actions brought on disputes arising from the performance of contracts for Chin
equity joint ventures, or Chinese-foreign contractual joint ventures, or Chinese-foreign
tive exploration and development of the natural resources in the People’s Republic of Cl
fall under the jurisdiction of the people’s courts of the People’s Republic of China’ |
the Civil Procedure Law of the People’s Republic of China (2012)). See also Opinions (I
Supreme People’s Court on the Application of the Civil Procedire Law of the People’s K
China, 14 July 1992, The Supreme People’s Court, para. 305 < http://www.isinolaw.

32. Interpretation of the Supreme People’s Court on the Application of the Civil Procedure Law
People’s Republic of China (2015), Art. 531(1).

. Contract Law of the People's Republic of China (1999), Art. 3.

aet Law of the People’s Republic of China (1999), Art. 39. The definition of ‘standard terms’
d in Art. 39(2) can be compared to local legislations. For example, in Art. 2 of the
tions of Shanghai Municipality on the Supervisiont of Format Clauses in Contracts (2001),
rovided that ‘[t]he format clause shall mean the clause that the provider of format clauses
einafter referred to as the “Provider”) works out in advance for repeated use and does not
tiate with the other party in the conclusion of contract. The commercial advertisements,
s, statements, bulletins, vouchers, bills, etc. whose contents satisfy the requirements in
ipulations of an offer and the above provisions shall be deemed format clauses.” Note
ever, that this law only applies to B2C transactions.

Law of the People's Republic of China (1999), Art. 40.

Art. 41,
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dispute.ﬂ’9 Thus, their practical value has to be seen as somewhat unclear, qp .
untested. On the other hand, there are older (i.e., pre-1999, and thereby pre had been misled into signing two contracts and that the defendants had taken
current contract law) judicial interpretations“o and cases that discussed sop o of his lack of knowledge of the laws and regulations of the PRC. The Court
principles behind the above-mentioned provisions. This is not sirange 3 1 that ‘[p]laintiff Huang declared that the two defendants had signed illesal
the principles behind the provisions discussed abave date back to older coniy with him as they knew Chinese laws and policies much better than he did.
In Xu Haiging (Respondant/Plaintiff) v. Changing Automobiles Repairing er, such reasons for the expiration of the contract are not enough.’*® There was
(Appellant/Defendant) (summary),"" the Court noted that” [t]he internal con entioning of, or any reference made to, the principles discussed above in that case,
the enterprise in issue in the present case had been made on the basis of vaisions of the 1999 Contract Law did obviously not affect the outcome of the
mutual benefit and voluntary consultation [...] The contract therefore is ; discussed above, as it was not adopted at the time. However, it is reasonable to
phasis added). Furthermore, in Lin Yuehua v. Jingxie Corporation,* it was that the fundamental attitude towards what constitutes a fair contract existed
the manner in which a contract had been concluded was a violation of the pring ore 1999.
fairness and mutual benefit. However, there are also cases where perhap Inaddition to the rlegulations of the Contract Law of the People's Republic of China
principles could have been discussed but were not. For example, in Taiwfm,-' | provisions relating to the general requirement of fairness in the performance of
Enterprise Co. Ltd v. Xiamen Weige Wood Products Co. Ltd,* the defendant’ vities can also be found in the General Principles of the Civil Law of the People’s
contract was accepted as valid without any discussion as to the plaintiff's g o Far ejfample, Article 59(2) gives a party the right to request that a
not to accept them.* In commenting on that case, Yang“ noted thay 'Twi 's Court deem an obviously unfair’ civil act as null and void. Article 58 lists a

. e . N ; : wories of civil acts th . P
consignor fills in such contract without objecting to the choice of law clause e i F ts that shall be null and void. One of these categories 1s

) ’ . ; . . s ‘parformed by a person agai i i i :
contract, which stipulates that international conventions will apply, then th OI; exploitatign OI; e ungszlSt hfbsl true l.n.tentlons as a result of chfatlng,
; e . voura 249
ventions become binding on the consignor.” ourable position by the other party.”” The

; on of this provision is exemplified i i i inti
Further in Contract Dispute of Taiwanese Hou Ren Shou Accusing Lin | ! P plified in Shenzhen Saige Trading Co. (Plaintiff) v.

j . an (Defendant)®® where the defendant ent i i
Transferring Contract Management Rights Over Hilly Lands Owned By The Col owing that he would be unable to pmjflcu*z:l t?irqeialrrtltgf i:h?::l;ﬁ(r:z?l Frilrigg;l

Article 4 of the General Principles of the Civil Law of the People’s Republic of
states that ‘[i]n civil activities, the principles of voluntariness, fairness, making
sation for equal value, honesty and credibility shall be observed.’®' This very
provision has been applied in relation to activities not contrary to other more
¢ laws. For example in Maple v. Crocodile,” a company had purchased clothes of
d, ripped the labels off, attached new labels and sold the re-labelled clothes for
imately three times the price at which they had been purchased. The company
d liable based on Article 4 of the General Principles of the Civil Law of the

’s Republic of China and on the Anti-unfair Competition Law.** A commentator™®
se stated that:

¢ Economic Organization (Original Jurisdiction),"” a Taiwanese citizen argued

39. Thereis however one provision in the 2009 judicial interpretation of the Suprem>Pio
on what can be regarded as ‘a reasonable manner’ in a standard clause stinvlated in Al
the Contract Law of the People’s Republic of China. Article 6(1) of the ineerpretation
Supreme People’s Court of Several Issues concerning the Application 21 2 Contract L
People’s Republic of China (2009) stipulates, ‘[Wlhere, at the tima of concluding a conl
the party providing the standard clauses adopted special characters, symbols, fonts ai
signs sufficient to arouse ihe other party’s attention to the content of the standard
regarding liability exemptions or restrictions in tavor of theparty providing the stands
and make an explanation of the standard clauses acciraing to the requirements of
party, the people’s court shall determine that the reqiremuent of a reasonable manner
39 of the Contract Law has been satisfied.”

40. See, e.g., 1(3) of Opinions of the Supreme People’s Court on issues in the implementa
Economic Contract Law, 17 September 1984, The Supreme Peoaple’s Court < WWW.
com >, mentioning the ‘principles of equality and mufual benefit, reaching consen
consultation and making compensation for equal value’.

41. Xu Haiging (Respondant/Plaintiff) v. Changing Automobiles Repairing Factory (A
Defendant), 3 April 1991, Intermediate People’s Court of Shanghai City < http://wwW.
.com >

42. As reported in C.D. Paglee, Contract Law in China: Drajting o Uniform Contract Law (Chis
Web) (on file with author). .

43. Taiwan Fuyuan Enterprise Co. Lid v. Xiamen Weige Weod Products Co. Ltd, 5 May 199
City Intermediate People’s Court < hitp://www isinolaw.com > .

44, Perhaps it was of relevance that the chosen law was an international convention 0
PRC was a party. On that ground it could be argued that the choice of law had to be st

45. H.K. Yang, ‘China Applied Law Research Institute of the People's Supreme Court'.

46. Shanghai Zhenhua Harbour Machinery Co. Ltd v. United Parcel Service, United St
Damages Caused by Delay in International Express Carriage by Afr, 18 September 17
People’s Court of Jinan District Shanghai < http://www.isinolaw.com > (brief analysish

act Dispute of Taiwanese Hou Ren Shou Accizsi i Yiof T i
t _ 4 £ ng Lin Yi of Transferring Contract Manage-
Rights Over Hilly Lands Owned By The Countryside Collective Economic Organizﬁ?igon

nal Jurisdicti . : ;G
: law.com;,_c ion), 8 September 1997, People’s Court of i Mei District <http://www.

al Principles of the Civil Law of the People’ i i
: : % 1 of ple's Republic of China (1986), Art. 58.
:,ift CSalge Trading Co. (Pgamrlff) v. LiJingyuan (Defendant), 20 August 1991, Intermediate
. Pnpur_t of Shenzhep _Clty, Gu_angdong Province < http://www.isinolaw.com > .
nciples of the Civil Law of the People’s Republic of China (1 986), Art. 4.

iple v. Crocodile, 10 Ju > ¢ :
iy ne 1998, Beijing First Intermediate People’s Court < http://www.

Wl

Analysis attached to the judgment as found on < http://www.isinolaw.com> .
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[tlhere is no definite stipulation that the act of changing others’ trademark w;j
authority constitutes infringement in Chinese Law, but according to the Drin
of our General Rules of Civil Law and The Anti-unfair Competition Lay
who are engaged in civil activities must follow the principles of fairnegs

*he importance of the fairness of the transaction is further amplified in Article 10:
h _
-~ mers shall enjoy the right of fair deal.’®

ci
W, pe hould also be mentioned that local regulations provide additional provisions

and g X o .
faith and observe generally accepted commercial ethics. The judgment pasged 1 to the validity of contracts of adhesion in B2C transactions. For example,
the court had legal basis. Socialism market economy is virtually legal econom, .ns of Shanghai Municipality on the Supervision of Format Clauses in Contracts
z {10

order to allow socialism market economy develop healthy and in an orderly ya,
any act of damaging others’ commercial reputation and engaging in
competition with unfair means should be prohibited by law. In the Course
developing and perfecting the socialist market economic system, any act with
definite stipulation in law should be handled according to basic legal prin
and spirit. Mature methods should be continuously developed in order tg pre
for more perfect legislation in the future.

pmvjde that ‘[a]ny format clause shall not include the content waiving the
o main rights of the consumers: [...] (3) Right of contract interpretation;
Df filing lawsuits against contract disputes; and (5) Other main rights that the
Jers enjoy according to law,’®°

rthermore, Article 9 of the Regulations of Shanghai Municipality on the
ion of Format Clauses in Contracts (2001) ensures that the provider reminds
qer of exemptions of, or restrictions to, the provider’s liabilities. In addition,
statements and bulletins have to be displayed in obvious manners.®

ving said that, just as with contracts of adhesion in non-B2C contracts, thereis
city of judicial interpretations and cases to illustrate the application of this
don. Thus, the practical value of these provisions is difficult to gauge.

In svimary, it could be said that the PRC’s approach towards jurisdictional
' over contractual situations is rather similar to that of many other states; the
aile 3 courts are equipped with the possibility of exercising jurisdiction over a wide
situations, some of which must be seen as exorbitant. The jurisdictional
Is provided for, in relation to contracts in the PRC, are discussed in greater detail

As a last line of defence for social justice and fairness, judicial offices shou
ignore new cases and problems for the reason that there is no definite stj
law; on the contrary, they should adjust social economic relations and order ap
to legal principles within the limit of law.*

This quote is of great interest for several reasons. First, it is relevant in r
the issue of the validity of contracts of adhesion. Second, as the quote is take.u
analysis of a case involving infringement of reputation, the quote itself -
application of Article 4 may be relevant in relation to defamation. Finally
interesting to note that the author of the analysis expresses the view |
phenomena (like the Internet) should be governed by the general fun
principles that can already be found in the law. That way, existing general & er 0. section [
regulations can prevent undesirable behaviour while specific legislation is O ke -
drafted. O

In the context of consumers, there are additional protective arrang e, ,
the Law of the People’s Republic of China on the Protection of Consumer
Interests makes the validity of unfair contracts of adhesion even mere question
For example, Article 4 states that businesses and consumers Ticve to follo
principles of ‘voluntariness, equality, fairness, honesty and ciedibility’,*” and
26 is even more direct in stating that:

Deta mation

* Chinese rock singer Zang Tianshio says he has no plans to appeal after winning
less than anticipated damages in a case against two websites that ranked him
among the “Ten most ugly singers in China’. A Beijing court has ordered websites
Wanwa.com and Netease.com to pay Zang about $1,500 and to apologize for
damaging his reputation. The amount is far from the $11,000 compensation Zang
had originally sued for, but for the moment he says he has no plans to file an
appeal. ‘At least they were ruled wrong by the court,” Zang told CNN. ‘They should
not say whatever they like about a person.’ Zang, regarded as a pioneer in bringing
rock music to China, said earlier that his life had ‘fallen apart’ after music site
Wanwa.com conducted a poll on ‘China’s ten most ugly singers’ last year. |...] He
added that his mother had also been upset at the website’s poll.*

[blusiness operators may not, through format contracts, tiotices, announcements,
entrance hall bulletins and so on, impose unfair or unreasonable rules on
consumers or reduce or escape their civil liability for their infringement of
legitimate rights and interests of consumers.
Format contracts, notices, announcements, entrance hall bulletins and so on with
contents mentioned in the preceding paragraph shall be invalid.”®

55. Analysis attached to Maple v. Crocodile, 10 June 1998, Beijing First Intermediate People"
< http://www.isinolaw.com > .
56. That is, in relation to consumers,
57. Law of the People’s Republic of China on the Protection of Consuwmer Rights and Intere
Att. 4.
58. Law of the People’s Republic of China on the Protection of Consumer Rights and Interes!
Art. 26.

Art. 10.

ations of Shanghai Municipality on the Supervision of Format Clauses in Contracts (2001),
LB

d. Art, 9. Note that this Article may be of relevance in relation to the manner, in which, choice
forum (and if allowed choice of law) provisions has to be displayed in online contracts.

i, China rock star not to appeal ‘ugly’ case (CNN, 26 September 2001) ( < http://cnn.com.
001/WORLD /asiapcf/east/09/26/china.singer/ > .).
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The first Internet defamation case in China dates back to 2000.%* A defamatj
comes under the jurisdiction of the people’s court at the place where the infrij
were committed or at the place where the defendant is domiciled.* However,
be misleading as ‘the place of the infringement act includes the place of the g
of the infringement act and the place of the occurrence of the results of the i
ment’,* for the sake of determining the question of jurisdiction. This rule app :
tort cases. As to the tort cases concerning the Internet, the place of the occurreng
infringement act includes the place where the computer and related inf
devices used for the infringement are located, and the place of the regylt
infringement includes the place where the infringed person is domiciled.* Wity
to defamation cases, the place of the result of the infringement may be determ,
the place of domicile of the defamed person.®” Having noted that the place
occurrence of the results of the infringement may be determined as the p
domicile of the defamed person, we must obviously question what other plagy
also be the place of the occurrence of the results of the infringement. How
official guidance has been found to help clarify this important question. Fu and
state that ‘[a] defamatory statement must be published for defamation
occurred. [...] A plaintiff can sue once a defamatory statement has been transmi
a third party.’®® While Fu and Cullen do not provide any reference to suppe
statement, and their writing on defamartion draws heavily upon Common Lat
ciples of defamation law,*” it seems reasonable to assume that the ‘place
occurrence of the results of the infringement’, if not defined as the place of dom
the defamed person, is the place where the defamatory material is received b

63. Max Computer Station Inc v. Wang Hong Life Times & PC World (2000), Beijing is.In
Court. See: G.J.H. Smith (ed.), Internet Law and Regulation (4th edn, Londc:: Sweet &
2007): 560.

. Civil Procedure Law of the People’s Republic of China (2012), Art. 28. 11ate that alt
primarily regulates domestic disputes, Part Four of the Civil Procedure Law of
Republic of China (2012) supplies no exception from Art, 28 iu relation to shewai ca
thus, Art. 28 applies also in relation to shewai cases. This moy he compared fo Art. 3
Private International Law of the People’s Republic of China (Model Law) (Sixth Dra
courts of the PRC shall have jurisdiction over an action arizing from a tortuous act, ift
where the act is committed or the result of the act occur is within the territory of the!

. Interpretation of the Supreme People’s Court on the Application of the Civil Procedure
People’s Republic of China (2015), Att. 24. See also Reply of the Supreme People’
Questions in the Trial of the Cases Concerning the Right of Reputation, promulgated
1993, The Supreme People’s Court < http://www.isinolaw.com > ,and Opinions (I-
Supremne People’s Court on the Application of the Civil Procedure Law of the People’s
China, 14 July 1992, The Supreme People’s Court, para. 28 < http://www.isinolaw

. Interpretation of the Supreme People’s Court on the Application of the Cuil Procedure
People’s Republic of China (2015), Art, 25.

. Interpretation of the Supremne People’s Court on the Trial of the Case Concerning
Reputation, promulgated 15 September 1998, The Supreme People’s Court, <hitp:
isinolaw.com > .

_ H.L. Fu and R. Cullen, Media Law in the PRC (Hong Kong: Asia Law & Practice Pub
1996): 195.

. Which may very well be an appropriate approach if their assertion about ‘the tendent
defamation law to track the Common Law of defamation’ (H.L. Fu and R. Cullen;
correct.
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© or where the defamatory material enters into the mind of a third party.”™ These

fions are obviously of great relevance in an online context.

"lﬂ conclusion, the rules mentioned above make it certain that an action of

defamation may come under the jurisdiction of either one of these people’s

the people’s court where the defamatory acts were committed;”
: the people’s court where the plaintiff’s reputation was damaged (i.e., where
the results of the infringing acts occurred);"
(3) the people’s court where the plaintiff is domiciled; or
(4) the people’s court where the defendant is domiciled.

Finally it should be observed that the plaintiff is, as noted above, free to choose
m if the matter comes under the jurisdiction of more than one people’s court.
The approach taken in the PRC towards jurisdiction over defamation could in
be said to be very accommodating indeed, and rarely would a people’s court

i sievented from exercising jurisdiction. The different ground upon which the
«'s courts may exercise jurisdiction over Internet defamation are discussed

e 1 Chapter 9, section I.

Intellectual Property

The overall analysis of the statutory evolution and judicial contribution in China
relating to jurisdictional questions involving foreign parties and internet transac-
tions challenges the myth that China may not be prepared to meet emerging
conflict of law challenges.”

n in trademark matters will be determined both by reference to the tort-

rules mentioned above and by the general rules for shewat cases also described

Those discussions will not be repeated here. However, some relevant questions
ject-matter jurisdiction arise:

'fademark infringement cases are normally tried by intermediate courts in major
cities where the infringer has its domicile, or the infringing act takes place; only a
limited number of district courts (usually at the county level or the district level in

_Fu and Cullen’s statement fails to clarify this distinction.

! fo-lline' context, one could reasonably suggest that the printing of the defamatory material

e infringing act. However, there simply is no equivalent in an on-line context. Consequently,

he absence of cases addressing this point, a degree of uncertainty exists in regard to the

application.
ssed above, also the definition of this ‘place’ is surrounded by a lack of clarity.
maswamy, ‘The Evolution and Status of Jurisdictional Measures Governing Foreign
and Internet Transactions in China’, (3/2009) Masaryk University Journal of Law and
logy 445, 464.
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The Chinese approach in this area is examined further in Chapters 9, g

More recently, Ramaswamy has noted that ‘[a]lthough it is generally consid-
and L.S.

the Chinese law does not address the doctrine of lis pendens, it is argued the
1 Courts have taken diverse approaches to the question of recognition of the

II. DECLINING JURISDICTION

Declining to exercise jurisdiction is a topic which is both intellectually chgy, OICE OF LAW
and of great practical importance.® 3
met like a hungry person is not choosy about his food, the late Qing governmert

As i t th i i ivi ;
silmany, 1ok 1 5y e, Gher euunttes ollawlng the Civil Law tra sudied and introduced whatever western law they happened to know.®

doctrine of forum non conveniens is rarely, if ever, applied in the PRC.* How,
does not mean that there are no instances where a People’s Court may hoice of law rules of the PRC may point to foreign law being applicable in shewai
decline exercising jurisdiction. A prior foreign judgment may prevent the sa (owever, the application of foreign law may, similar to many other states, be
from being heard in a People’s Court. In the analysis attached to Huigao Yung . if it violates ‘the public interest of the People’s Republic of China.” Closely
Ltd v. Uchida Electronics Co. Lid and the Uchida Electric Appliances Ma ted to the public interest exception, is the issue of fraudulent evasion (fraude a
(Xiamen) Co. Ltd for Joint Fraud and Act of Tort,™ Yang™ notes that “[a]ccordin ﬁ—audu]:nt evasion Tefers to a party’s attempt to break existing connecting
principle that “one case is not to be brought to court twice for suit”, the plainif with 1.2 forum, or attempts to create connecting factors with another forum, in
in the capacity to file a suit against the same defendant for a second time at a ~ircamvent actual natural connections. This can, for example, be done by
with the same or a different cause of action on the basis of the same fact.”® place of domicile or residence, moving a website from one server to another
However, this principle is not always upheld. In Fujian Provincial Higher ng the physical location of a server or simply by downloading something onto
Court et al. Involving a Loan Contract,” the Intermediate People’s Court of Gua ';gp after crossing the geographical border to another country. The relative
City held that since the Hong Kong decision, at the time, could not be directly e iy of online transactions creates an ideal environment for fraudulent evasions.
in the PRC, the case could be heard in the PRC. The Court also noted that t yis in mind, fraudulent evasion is obviously of importance for the scope of this
had not made any exclusive choice of forum (although the selected law was { on K en provides an analysis of the attitude towards fraudulent evasion in the PRC:
law), and that the plaintiff's legal rights would not be safeguarded unlecs an a
could be breught in the PRC, where the defendants had enforceable prcperty.
On a general level it can be noted that, while Chinese law dves not
address lis alibi pendens, the doctrine is recognized in the prastice of the
courts. In this context it is interesting to note Kong and Hu's assertion that It
difficult to observe that People’s Courts choose to accept or reject the doctrine
alibi pendens depending on whether the treatment. wauld be favourable to the

“Though there are no known statutory enactments nor reported practices on this
opic in China, Chinese commentators are of the opinion that if new connecting
actors are created for the sole purpose of evading the application of a specific
omestic Chinese law, then a transaction which may otherwise be valid under the
‘normal Chinese conflicts rules, will be deemed void under the doctrine. On the
other hand, if the purpose of the evasion is to escape the application of a foreign
law, then the validity of the evaded law to govern the event will depend on the
appropriateness of that foreign law from a Chinese perspective. Thus, if a couple
leaves one country to avoid a prohibition against interracial marriages, and
marries in a third country, the marriage will be recognized in China. [...] By

Kong and M.F. Hu, ‘“The Chinese Practice of Private International Law’, (2002) 3 Melbouie

urnal of International Law 421-422.

P. Ramaswamy, ‘The Evelution and Status of Jurisdictional Measures Governing Foreign

o5 and Internet Transactions in China’, (3/2009) Masaryk University Journal of Law and
chnology 445, 457.

ZM. Wang, The Civil Law Tradition in Ching and its Future Development (Department of Law

ua University Beijing, The People’s Republic of China) (on file with author).

eneral Principles of the Cwil Law of the People’s Republic of China (1986), Art. 150. “The

octrine is vaguely defined by Chinese commentators as to exclude the application of foreign law

infringes on China’s sovereignty, damages the security, violates the fundamental policy for
oping science and technology, is harmful to the public order and moral, as well as

mmitting a serious violation to mandatory laws”.' (T.P. Chen, ‘Private International Law of

Pzgg]le's Republic of China: An Overview’, (1987) 35 The American Journal of Comparative
Law 45

81. P.B. Carter, ‘General Editor’s Preface’, in J. Fawcett (ed.), Declining Jurisdiction [
International Law (Oxford: Clarendon Press, 1995).

82. Note, however, that Art. 51 of The Private International Law of the People’s Republic
(Model Law) (Sixth Draft) envisages the adoption of the doctrine of forum non con

83. Huigao Yumtong Co. Ltd v. Uchida Electronics Co. Ltd and the Uchida Electric App
Manufacturing (Xiamen) Co. Ltd for Joint Fraud and Act of Tort, 5 August 199
Provincial Higher People’s Court < http://www.isinolaw.com >.

84. Of the China Applied Law Research Institute of the Supreme People’s Court.

85. H.K. Yang’s analysis attached to Huigao Yuntong Co. Ltd v. Uchida Electronics Co. Ltd
Uchida Electric Appliances Manafacturing (Xiamen) Co. Ltd for Joint Fraud and Act
August 1995, Fujian Provincial Higher People’s Court < http://www.isinolaw.com= .

86. Fujian Provincial Higher People’s Court et al. Involving a Loan Contract, 13 Aprl 2
Intermediate People’s Court of Guangzhou City < htip://www.isinclaw.com >.

310 311




Dan Jerker B. Svantesson Chapter 7: The People’s Republic of China

contrast, the evasion of a foreign law which China considered appropriate wifj [,

ing noted these limitations placed on the application of foreign law, we can |
to China’s upholding of that law.”*

the choice of law rules of the PRC in more detail, particularly how they deal

In recent years, China has made progress to regulate fraudulent evag; et contracts, intellectual property and defamation.

11 of the Interpretation of the Supreme People’s Court on Several Issues ¢
Application of the Law of the People’s Republic of China on Choice of | acts
Foreign-Related Civil Relationships (I) stipulates that the people’s court shaj
foreign law intended not be applied if a party intentionally creates connecting
a foreign-related civil relationship to evade the mandatory provisions of the |3
administrative regulations of the PRC.”* Further support for the regulation
lent evasion is found in Article 13 of the proposed The Private International [4
People’s Republic of China (Model Law) (Sixth Draft): “Where the parties ing
evade the mandatory or prohibitive provisions of the law of the PRC, the law;
by the parties shall not apply.’

Having established that commentators already acknowledged the exi
doctrine of fraudulent evasion back in 1987, and that a judicial interp
the Supreme People’s Court and a draft legislation arguably representing th
direction of private international law in the PRC contain the doctrine, it is
to assume that the doctrine of fraudulent evasion applies in China. It should,
be noted that Chen’s analysis relates to domestic law in general, while the ‘
interpretation and the draft Private International Law of the People’s Republic
only refer to mandatory or prohibitive legal provisions of domestic law.

On 28 October 2010, the Standing Committee of China’s National_’g%
Congress adopted the Law of the People’s Republic of China on the Application
for Foreign-Related Civil Relations. That law came into effect on 1 April 201
makes clear that this new law shall govern the choice of law in fareign-rel:
relations. However, Article 2 also makes clear that choice of law :ules foun
pieces of legislation will still apply. Thus, the discussion below irwvolves both
legal instrument and principles stemming from older PRC iavr.

Article 3 caters for party autonomy by stating that' "[tjhe parties cone
explicitly choose the laws applicable to foreign-relate:i civii relations according tol
However, the Law of the People’s Republic of Chira on the Application of
Foreign-Related Civil Relations (2011) also emphasizes that policy consider.
override the parties’ choice.”

Finally, by way of introduction, Article 2 highlights that where no ap
choice of law rules can be found in either this new law or in other law, the choi
should nominate the law that has the closest relation with the dispute.

o many foreigners (and probably to many Chinese as well), the People’s Courts
mysterious, arbitrary, and unpredictable.”

jes to a contract involving foreign interests are free to choose the law
ble to disputes regarding the coniract, except as otherwise stipulated by the
the PRC.” This important principle is re-emphasized in Article 41 of the Law of
aple’s Republic of China on the Application of Law for Foreign-Related Civil

(2011):

‘The parues concerned may choose the laws applicable to contracts by agreement. I
ere ‘e parties fail to choose the applicable laws, the laws at the habitual |
aer.~- of the party whose fulfillment of obligations can best reflect this contract

ur OUIEr laws that have the closest relation with this contract in question shall
, 96

This provision is, however, not applicable in relation to B2C contracts. In such
cls, the Law of the People’s Republic of China on the Application of Law for
en-Related Civil Relations (2011) extends particular protection to the consumer:

The laws at the habitual residence of consumers shall apply to consumer contracts.
ere a consumer chooses the laws at the locality of the provision of goods or
ices as applicable laws or where an operator has no relevant business
rations at the habitual residence of the consumer, the laws at the locality of the
provision of goods or services shall apply.”

Contracts relating to Sino-foreign equity joint ventures, Sino-foreign cooperative
| ventures and exploration and development of natural resources that are per-
| within the PRC shall, however, always be governed by the laws of the PRC.”®
There are no requirements for any connection between the chosen law and the
r the transaction, but the choice must be explicit and made orally or in ’
*? Although Article 126 of the Contract Law of the People’s Republic of China ,

Yuan, ‘Enforcing and Collecting Money Judgments in China frem a U.S. Judgment (i
or's Perspective’, (2004) 36 George Washington International Law Review 763.

al Principles of the Civil Law of the People’s Republic of China (1986), Art. 145 and Contract
v of the People’s Republic of China (1999), Art. 126. |
the People’s Republic of China on the Application of Law for Foreign-Related Civil Relations i
, Art, 41, ‘

91. T.P. Chen, ‘Private International Law of the People’s Republic of China: An Overview’, |
35 The American Journal of Comparative Law 459. ,
92. Interpretation of the Supreme People’s Court on Several Issues Concerning Applicafibﬂ*ﬂf L
of the People’s Republic of China on Choice of Law for Foreign-Related Civil Re atio
(2012), Art. 11. 1
93, Law of the People’s Republic of China on the Application of Law for Foreign-Related Civ!
(2011), Arts 4 and 5.

Art. 42,
act Law of the People’s Republic of China (1999), Art. 126.

Kong and M.F. Hu, "The Chinese Practice of Private International Law’, (2002) 3 Melbourne
al of International Law 429.
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(1999) states that ‘[the parties] may choose a country’s law as an applicabj
the chosen law must not be the law of a nation, but can also be an intg
agreement. For example, in Shanghai Zhenhua Harbour Machinery Co. Ltd y
Parcel Service, United States,'® the parties had stipulated that the Warsaw g,
and the protocol to amend the Warsaw Convention would be applied to any g
This raises an important question: Does the convention chosen by the parties tg
the contract have to be one to which the PRC is a party? In both the actual judgmep,
the attached analysis,'® significance was attached to the fact that the PRC hag aeq
to the convention in question. However, in discussing the clause Sﬁpula
applicability of the Warsaw Convention, the judgment states that these provisig
clearly printed on the back of the defendant’s airbill, and shall be deemed agre
both parties Furthermore, Yang notes that:

- Jaw, foreign law, or even international treaties and customary international
{he resolution of their contractual disputes.”®
‘Furthermore, there are no time limitations as to the parties’ choice:

1n Hong Kong Baiyue Financial Services Co. v Hong Kong Hungli Gourmet Co, the
arties agreed to apply Hong Kong law to their contract. However, in the
ng, the parties instead chose Chinese law as the applicable law. Conse-

proceedi : ¢
v the Peaple’s Court applied Chinese law.'*

:@mﬂﬂ%

o the absence of a valid choice of law clause, the ‘law of the country to which the
is most closely connected shall be applied. 197 According to Zheng, ‘[t]his rule
ily results in the application of the law of the place where the contract is made
iaw of the place of performance. Some regional rules, however, contain different
.ons.’'%® Furthermore, Kong and Hu state that in determining which law is most
y connected to the contract ‘People’s Courts take into account the nationalities
domiciles of [the] parties, the place where the contract is concluded or performed,
the place~vliere the disputed object is situated.”"
" p sumtiary, the PRC’s approach in relation to choice of law in contractual
on.: is accommodating party autonomy in the same manner as most other states,
‘ «viding a ‘closest connection’ solution in the absence of a valid choice by the
s These approaches are discussed in more detail in Chapter 9, section III.

[w]hen the consignor fills in such contract without objecting to the choice of Jay
clause in the contract, which stipulates that international conventions will app )
then these conventions become binding on the consignor. Thus, the parties to the
contract may be considered to have chosen the laws governing the contract. Undey
Article 145 (1) of the General Principles of the Civil Code of the People’s Republig
of China, the parties to a contract involving foreign interests may choose the !aw
governing the resolution of their contractual disputes except as otherwise provideﬁ
by law. Therefore, the law governing the substantive issues should be the Warsaw
Convention and the Protocol to Amend the Warsaw Convention,'® '

Although the fact that the PRC is a party to the Warsaw Convention
protocol to amend the Warsaw Convention was discussed in the case, it canm
concluded with certainty that only conventions to which the PRC is a pariy
chosen as applicable law. In fact, Article 9 of the Interpretation of the Supren
Court on Seyeral Issues Concerning Application of the Law of the Pecni’s Repul
China on Choice of Law for Foreign-Related Civil Relationships (1) e.picitly
that unless in contrary to the public interest or the mandatory prcvisions of
and/or administrative regulations of the PRC, the people’s ccurs may decide up
civil relationships between the parties according to an ipternational treaty w
not taken effect in the PRC if the parties concerned retor to that international
their contract.’® Kong and Hu also state that ‘{*ne!-parties may choose to

Limits on the Selection of Applicable Law

e absolute majority of the limitations placed on the choice of forum, discussed in
er 7, section I.B.1 are also applicable to choice of law clauses, and will not be
ed here. However, some additional rules are of relevance. Article 16(2) of the
mer Protection Law states that a B2C contract ‘shall not contravene the provi-
of laws and regulations.’''® Furthermore, Article 16(1) of that law provides that
ess operators shall, in their supply of commodities and services to consumers,

05, 0.J. Kong and M.F. Hu, ‘The Chinese Practice of Private International Law’, (2002) 3
Melbourne Journal of International Law 429.

106, [bid. 428 (footnote omitted).

General Principles of the Civil Law of the People’s Republic of China (1986), Art. 145 and

Contract Law of the People’s Republic of China (1999), Art. 126.

Zheng, ‘Private International Law in the People’s Republic of China: Principles and Proce-

dures’, (1987) 22 Texas International Law Journal 239. As the current Contract Law of the

Peaple’s Republic of China (1999) was introduced well after that Zheng’s Article was published,

and one of the main aims with the introduction of the Contract Law of the People’s Republic of

China was to eliminate regional differences in the contract law of the PRC, it might very well

be that the regional rules that Zheng refers to have been repealed.

Q.J. Kong and M.F. Hu, ‘The Chinese Practice of Private International Law’, (2002) 3

Melbourne Journal of International Law 429.

Law of the People’s Republic of China on the Protection of Conisurner Rights and Interests (2013),

Art. 16(2). It has to be assumed that this refers to ‘laws and regulations’ of the PRC.

100. W, Luo, The Contract Law of the People’s Republic of China: With English Translation
Introduction, Chinese Law Series, vol. 2, (New York: William S. Hein & Co., 1999).

101. Shanghai Zhenhua Harbour Machinery Co. Lid v. United Parcel Service, United Stales.
September 1995, The People’s Court of Jinan District Shanghai < http:/, /www.isinolaw.co

102. Provided by H.K. Yang, China Applied Law Research Institute of the People’s Supreme

103. Shanghai Zhenhuna Harbour Machinery Co. Ltd v. United Parcel Service, United
September 1995, The People’s Court of Jinan District Shanghai < http:/ /www . isinolaw.
(brief analysis).

104. Interpretation of the Supreme People’s Court on Several Issues Concerning Application of
of the People’s Republic of China on Choice of Law for Foreign-Related Civil Relations
(2012), Art. 9.
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fulfil their obligations stipulated in this Law and other laws and regulay
cerned.’™"! Thus, it seems that mandatory laws of the PRC are app];

while this provision remains in force, Article 51 of the Law of the People’s
L . : of China on the Application of Law for Foreign-Related Civil Relations (2011)
overriding in B2C contracts involving consumers of the PRC. Indeed, as 3 ear that priority should be given to this more recent piece of legislation over
from the 2011 law, it even seems possible to argue that the laws of the PR ' 46 of the General Principles of the Civil Law of the People’s Republic of China
departed from in B2C contracts involving consumers of the PRC, and choig o there are inconsistencies.

clauses seem likely to be deemed invalid. Such a conclusion is arguably sy E srestingly, the Law of the People’s Republic of China on the Application of Law
Article 3 of the Law of the People’s Republic of China on the Protection of ( _Related Civil Relations (2011) contains a provision dealing specifically with
Rights and Interests: ‘Business operators shall, in their supply of commodities famation. Article 46 reads as follows:

and sold by them or services to consumers, abide by the present law, or abide
relevant laws and regulations in absence of stipulations in the present law.*
Article 101(18) of The Private International Law of the People’s Republic »
(Model Law) (Sixth Draft) makes clear that, with respect to a consumer congr;
Jaw to apply is that of the place where the consumer is domiciled or ordinary

ore such personal rights as the right of name, portrait, reputation and privacy
infringed upon via network or by other means, the laws at the habitual
dence of the infringed shall apply.'"

is approach is discussed in depth in Chapter 9, section HLL.

ertval Property

B. Defamation

m-cliec.ual property rights (IPRs) have been acknowledged and protected in the

Freedom of expression suffered further restrictions in 2003. In May, alr
since the late 1970s when the Country adopted a new policy of reform and

years after Internet activist Huang Qi was first detained, a court in Sich e
province sentenced him to a five-year prison term on charges of subversion, 0 apening up to the world. L
the first webmaster to be sentenced in China. Between September and Noven '
many others were apprehended or sentenced for posting political opini
bulletin boards and chat rooms. Yang Zili and three other young intellect
sentenced to prison terms of eight and ten years. Chinese users cin
foreign sites that goverrunent officials consider ‘sensitive,” dom.2siic
irregularly shut down, and sites are not allowed to publish new: that has
officially cleared. Monitoring and censorship of electronic mailand bulletin
is routine, and China is reportedly training ‘cyber police® ta monitor the @
of Chinese activists who live outside of China. Chinese officials routine
media reports on many subjects.''?

VII of the Law of the People’s Republic of China on the Application of Law for
Related Civil Relations (2011) contains three provisions dealing specifically
oice of law in relation to intellectual property rights. Those provisions are
ced here and discussed further in Chapter 9, section IIL.H:

icle 48

aws at the locality where protection is claimed shall apply to the ownership
d contents of the intellectual property right.

Article 49

A party may choose the laws applicable to the assignment and licensed use of
ectual property right by agreement. Where the parties fail to choose the
plicable laws, the relevant provisions on contracts of this Law shall apply.

cle 50

Article 146(1) of the General Principles of the Civili.aw of the People’s Repub
states that ‘[t]he law of the place where an infringing act is committed shall
handling compensation claims for any damage caused by the act.” In additio
Article also provides for an exception for this general rule: ‘If both parties are
of the same country or have established domicile in another country, the law of
own country or the country of domicile may be applied.”

1 "'e-ilaws at the locality where protection is claimed shall apply to the tort liability
intellectual property right, and the parties concerned may also choose the
cable laws at the locality of the court by agreement after the tortious act takes

111. Law of the People’s Republic of China on the Protection of Consumer Rights and Inte
Art. 16(1).

112. ‘Human Rights Overview (January 1, 2004): China’ (2004) Human Rights Watch
www.hrw.org/legacy/english/docs/zoos/l2/31/china?00].htm>. See also: O.
Human Rights Webmaster Sentenced to Three Years (27 November 2009) < http:
.lz;lobah,fm'cesonline.c:rg/ZOO'?/I1/27/c:hina—hurnan—l’ights-webmaster—sentenced—to-thI=
and Uyghur Webmasters Sentenced (28 July 2010), < http://www.rfa.org/eng
uyghur/webmaste.rsv(J?ZBZOlOl70425.htm1 B

ations (2011), Art. 46.
Huo, ‘China’s Codification of Conflicts Law: Latest Efforts’, (September 2010) 51(3) Seoul
w Journal 279-323, at 308.
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I. THE RELEVANT EUROPEAN INSTRUMENTS ols 1 bis Regulation9 /New Lugano Convention'®

[TThe Community is to adopt measures relafing to judicial cooperg
matters with a cross-border impact to the extent necessary for the prop,
ing of the internal market.*

997 proposal for new jurisdiction rules was met with a long and contentious
o that ended on 22 December 2000, when the Council of the EU issued the
ssels Regulation. It is significant that the form chosen was a regulation, binding

: : s 11
There are several relevant European instruments in place. The ones to va adopted form on all Member States, rather than a convention or a Directive.

discussed below include the Brussels I bis Regiilation, the new Lugano Comy
Brussels Convention/Lugano Convention, the Rome I Regulation, the Rome
the Rome II Regulation, the Directive on Unfair Terms in Consumer 0
Directive on Consumer Rights, the E-commerce Directive, the Regulation es
European Small Claims Proceduire, the Directive on consumer ADR and R
consumer ODR, the Enropean Conwvention on Human Rights, the Proposal fi
European Sales Law and the proposals for Directives concerning contracts for
of digital content and concerning contracts for the online and other dista
goods. QOther European instruments, such as the 2005 Framework Decision on
Penalties,” the Regulation on Uncontested Claims,® the Trade Mark Regulation
2009 Injunction Directive,” that all potentially impact on areas of concern in
have been left outside the coverage provided here due to space restrictions,

els I bis Regulation, along with the Brussels I Regulation and the 1968 Brussels
-n before it, address jurisdiction as well as recognition and enforcement
the Member States of the European Union.
- 1968 Brussels Convention could be said to be a closed double convention.
cription aims at highlighting that the Convention regulates jurisdiction as
ognition and enforcement, and that only the jurisdictional grounds provided
onvention are viewed as valid. The two versions of the Regulation that from
y have replaced the 1968 Brussels Convention,'? adopt the same structure as
essor However, in some circumstances, the rules of the Regulation will also
ajit1s against persons not domiciled in an EU Member State.™?
s Brussels I Regulation, now Brussels I bis Regulation, only applies amongst
Qy’her States, the modernization it provides needed to be replicated in relation to
O uutries that followed the Lugano Convention. As a result of this need, a new
o Convention'* was drafted reflecting the changes made from the Brussels
& ion (which is mirrored in the old Lugano Convention) to the Brussels I
_This new Lugano Convention came into force 1 January 2010 between the
states of the European Union (including Denmark) and Norway. From 1
2011, it also applied in relation to Switzerland, and it became applicable in

4, Regulation (EC) No. 864,/2007 of the European Parliament and of the ' auncil of 11 Ju
the law applicable to non-contractual obligations (‘Rome II'), Revita! 1.

5. Council Framework Decision 2005/214 (24 February 2005) on the application of thi
mutual recognition to financial penalties.

6. Regulation No. 805/2004 of the European Parliament and »f the Council of 21 April.
a European Enforcement Order for uncontested claims. ®or & aiscussion of this ins
e-commerce setting, see D. Kloza, ‘E-Commerce and the Recognition and Enfo
Judgements in the EU - Latest Developments’, (1/2010) Masaryk University Journal of |
Technology 21-33.

7. EC Regulation 40/94 on the Community trade mark [1994] OJ L11/1. See, P. Ston
International Law (Cheltenham: Edward Elgar Publishing Ltd, 2006): 148-151.

8. Directive 2009/22, 23 April 2009, on injunctions for the protection of consumers’ in
context of that Directive, it will be relevant to follow the development of Case C-191
for a preliminary ruling from the Oberster Gerichtshof (Austria) lodged on 27 April 20
filr Kensurnenteninformation v. Amazon EU Sarl (01 C 221, 6 July 2015, pp. 3-4).
questions referred to the CJEU is as follows: ‘In an action for an injunction within the
Directive 2009/22/EC of the European Parliament and of the Council of 23 Ap!
injunctions for the protection of consumers’ interests must the law applicable be del
accordance with Art. 4 of Regulation (EC) No 864/2007 of the European Parliam
Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II)
action is directed against the use of unfair contract terms by an undertaking estad
Member State that in the course of electronic commerce concludes contracts with &
resident in other Member States, in particular, in the State of the courl seised!

omitted).

wuncil Regulation (EC) No. 1215/2012, 12 December 2012, on jurisdiction and the recognition
enforcement of judgments in civil and commercial matters {recast).
ention on jurisdiction and the recognition and enforcement of judgments in civil and
mercial matters (deposited with the Government of the Swiss Confederatien) 30 October
Lugano.
lirig, ‘Jurisdiction and the Internet, and European Regulation 44 of 2001°, in D. Campbell
8. Woodley (eds), E-Commerce: Law and Jurisdiction (The Hague: Kluwer Law Interna-
2003): 6.
Brussels I bis Regulation 1215/2012, Recital 9: “The 1968 Brussels Convention continues to
apply to the territories of the Member States, which fall within the territorial scope of that
wention and which are excluded from this Regulation pursuant to Article 355 of the TFEU.”
Denmark does not participate in the adoption of Regulations in the field of Title IV of the
rdam Treaty (Arts 1 and 2 of the Proiocol on the position of Denmark annexed to the
on European Union and to the Treaty establishing the European Community), and is
ore ot bound by the Regulation, which binds the other EU Members, a special agreement
1o be concluded in 2005 between the European Community and Denmark (see OJ L 299,
11.2005, pp. 62-70) in order to provide that the provisions of the Regulation apply to the
tions between the Community and Denmark. See also: Brussels I bis Regulation 1215/2012,
41,
"Br.ussels I bis Regulation 1215/2012, Recital 14.

ention on jurisdiction and the recognition and enforcement of judgments in civil and
N Ercial matters (deposited with the Government of the Swiss Confederation) 30 October
lgano.
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Iceland on 1 May 2011. Consequently, what is said below about the proyj
Brussels I bis Regulation is equally applicable to the provisions of the
Convention.

viding for 2 single court to have jurisdiction and a single linking factor, the
qunity legislature did nat intend generally to exclude cases where a number
s may have jurisdiction nor those where the existence of that linking factor

. . . ; . i in different places.
The discussion below is focused on the Brussels I bis Re; ; established in )
e discussio 0 is Regulation. Thi first indent of Article 5(1)(b) of Regulation No 44/2001, determining both

nat}lral gven il EEE 10, Januazy 2015, 1‘_[ replaces the Brussels Ty tional and local jurisdiction, seeks to unify the rules of conflict of jurisdic-
entirety."® However, as is natural under the circumstances, the relevant case 4. accordingly, to designate the court having jurisdiction directly, without
almost entirely from the Brussels Regulation. There can be no doubt that (] _Cé 10 the domestic rules of the Member States.”!

of those pre-reform cases survives the reform, and Recital 34 emphasi,
‘[c]ontinuity between the 1968 Brussels Convention, Regulation (EC) No 44
this [the recast] Regulation should be ensured’.

As far as the Brussels I bis Regulation is concerned, the basic jurisdictiong
found in Article 4(1), which states that “persons domiciled in a Membe pe understood, for the purposes of application of the provision under
whatever their nationality, be sued in the courts of that Member St ideration, as the place with the closest linking factor between the contract and
application of this fundamental principle would ordinarily be relatively uncom court having jurisdiction. In such a case, the closest linking factor will, as a
However, issues may arise in the context of identifying the applicable domig 1 rule, be at the place of the principal delivery, which must be determined on
matter has been discussed in detail elsewhere.’” However, there are pusie of economic criteria.

Internet-related issues associated with this jurisdictional principle (see Cha J
section LA). |

The special jurisdictional rules of particular concern for this book are fg
Articles 7, 17, 18, 19, 24, 25 and 35. -

Article 7 provides a range of additional grounds for jurisdiction to the maj
expressed in Article 4(1). For example, jurisdiction may be exercised in the -
the place where a branch is established, if the dispute arises out of the operm;‘
branch.!® The potential applicability of this jurisdictional ground to e-conl
been subjected to some academic discourse. In more detail, it has been
whethef a website and/or server can constitute a branch. This jvt:bdicti(mai
analysed further in Chapter 9, section I.R, where an account.is given for the
discourse on point.

Furthermore, jurisdiction may be exercised in ‘the courts for th
performance’ ina contractual situation.'® The place <t performance is detel
the place of delivery of goods or performance of 2 saivice unless otherwise
However, particularly in the context of e-commerce, one can imagine situati
the place of performance is difficult to ascertain, for example, due to t
multiple locations for the delivery of goods. How such situations should be
is illustrated in Color Drack GmbH v. Lexx International Vertriebs GmbH. Theret
first noted:

g provided these initial observations, the Court then went on to consider
ion at hand in more detail:

ere there are several places of delivery of the goods, ‘place of performance’

rot possible to determine the principal place of delivery, each of the places
Jivery has a sufficiently close link of proximity to the material elements of the
te and, accordingly, a significant link as regards jurisdiction. In such a case,

O plaintiff may sue the defendant in the court for the place of delivery of its
& on the basis of the first indent of Article 5(1)(b) of Regulation No 44/2001.

at conclusion cannot be called into question by the fact that the defendant
ot foresee the particular court of that Member State in which it may be sued;
s sufficiently protected since it can only be sued, in application of the provision
under consideration, where there are several places of performance in a single
ber State, in the courts of that Member State for the place where a delivery has
an made.**

e 25(1) ensures that choice of forum clauses is respected:

the parties, regardless of their domicile, have agreed that a court or the courts
1 Member State are to have jurisdiction to settle any disputes, which have arisen
hich may arise in connection with a particular legal relationship, that court or
courts shall have jurisdiction, unless the agreement is null and void as to its
antive validity under the law of that Member State. Such jurisdiction shall be
clusive unless the parties have agreed otherwise.*”

contrast, the carresponding Article (Article 23) of the Brussels I Regulation did
Iress the question of the substantive validity of prorogation of jurisdiction
Pocar notes that the amendment serves a twofold purpose:

First of all, the first indent of Article 5(1)(b) of the regulation must be regar
applying whether there is one place of delivery or several.

15. Brussels I bis Regulation 1215/2012, Aris 80 and 81.
16. Brussels | bis Regulation 1215/2012, Art. 4(1). M
17. See, e.g., F. Wang, Internet Jurisdiction and Choice of Law: Legal Practices in the EU, I

China (Cambridge: Cambridge University Press, 2010): 45-47.
18. Brussels | bis Regulation 1215/2012, Art. 7(5). _
19, Ibid. Art. 7(1)(a). This ground for jurisdiction is analysed in detail in Chapter 9, s€
20. Brussels I bis Regulation 1215/2012, Art. 7(1)(b).

ﬂrf_ﬂ;k GmbH v. Lexx International Vertriebs GmbH, Case C-386/05, ECLI:EU:C:2007:262;
ECR 1-03699, [28]-[30].

Drack GmbH v. Lexx International Vertriebs GmbH, Case C-386/05, ECLI:EU:C;2007:2062;
7] ECR 1-03699, [40]-[44].

| bis Regulation 1215/2012, Art. 25. For an analysis of this jurisdictional ground, see
er 9, section 1.D.
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First, the new text implies that the court designated in the agreement hag ,
in determining jurisdiction, irrespective of it being seised before or after 5,
another Member State. [...] Second, by establishing the law of the coyp

_ matter whether we ought to hold that there was consensus as to the terms of
' ¢t where the contract was formed in the manner described by Wang.
Member State designated in the agreement as the governing law, the ney, tly, theju.dgrnent m Estasts Salotti v. Ru_wa qoes not appear to represent any
provides a uniform choice-of-law rule on the substantive validity of chg the inclusion of choice of forum clauses in click-wrap agreements. However,
court agreements.** jmage situations where the validity of a browse-wrap agreement may be called
ion by reference to this case.

pplication of the jurisdictional rules outlined above is, however, restricted
situations; most importantly for this book, the validity of choice of forum
limited in relation to consumer contracts.”

"consliﬂler' under the Brussels I bis Regulation is a person who concludes the
ﬁl question for a purpose, which can be regarded as being outside his trade or
33 [y Johann Gruber v. Bay Wa AG, the ECJ had to examine the limits of the
sumer’. In more detail, the case raised the question of how the courts should
ch a contract that was partly concluded for personal purposes, and partly for
ns purposes. The result was as follows:

Article 25(1) goes on to require that the forum selection be in wrjtjg

accordance with either the parties’ practice” or another relevant practice ‘|
the parties are or ought to have been aware.’*” Communication by electmuié
equated to ‘in writing’ where the communication form provides a durable

Importantly, the parties’ freedom to nominate that a particular court Gf.é
State is to have jurisdiction under Article 25 is not limited to courts with
parties or the dispute has an objective connection.” However, any choice mag
be clearly incorporated into the agreement.

Estasis Salotti v. Riiwa related to whether a choice of forum clause, s
back of a contract amongst other standard terms, formed part of the contrag ¢

IER IR e WEatmism sy Cisacs] Snna at ioyard, it is already clearly apparent from the purpose of Articles 13 to 15
ne Zrussels Convention, namely to properly protect the person who is
wined to be in a weaker position than the other party to the contract, that the
qL:ﬂeﬁt of those provisions cannot, as a matter of principle, be relied on by a person
o concludes a contract for a purpose which is partly concerned with his trade or
fession and is therefore only partly outside it. It would be otherwise only if the
hetween the contract and the trade or profession of the person concerned was
light as to be marginal and, therefore, had only a negligible role in the context
[ the supply in respect of which the contract was concluded, considered in its
ety. [...]
it 1tsy'1n no way altered by the fact that the contract at issue also has a private
nose, and it remains relevant whatever the relationship between the private
nd professional use of the goods or service concerned, and even though the
ate use is predominant, as long as the proportion of the professional usage is
ot negligible.
\ccordingly, where a contract has a dual purpose, it is not necessary that the
urpose of the goods or services for professional purposes be predominant for
cles 13 to 15 of the Convention not to be applicable.*

[W]here a clause conferring jurisdiction is included among the general conditj
of sale of one of the parties, printed on the back of a contract, the requiremen
a writing under the [Brussels Convention, now Regulation] is fulfilled only if
contract signed by both parties contains an express reference to those gen
conditions.™

Commenting upon this case, Wang noted that ‘[i]t will be even harder
guarantee consensus between the coniracting parties in contracts forme
Internet, as, in a split second, someone might click the “T accept” or “I agree”.
the website by mistake without carefully reading the terms and cordi‘ic
ever, this suggestion may represent a conflation of the two disiinct q
(1) proving incorporation and (2} proving consensus. Despite the 'ai.guage of th
swaying into the territory of consensus, Estasis Salotti v. Pinwe related to the
incorporation of terms into the contract. For this question it may not necessarily.
whether both parties have read the contractual term: properly or merely
agree’ without considering the terms as such. As1onpg as the contract makes

choice of forum, that choice is incorporated into the contract. It is then The ECJ also concluded that it is for the party alleging to be a consumer to show

1 a contract with a dual purpose the business use is only negligible.”®® Further-
the ECJ made clear that the consumer protection provisions will not apply where
nsumer has acted so as to make the other party reasonably believe that the
is for business purposes.™

24. F. Pocar, ‘On the Substantive Validity of Choice-of-Court Agreements under the EU B
Regulation Recast’, in P. Lindskoug et al. (eds), Essays in Honour of Michael Bogdan
Jurisforlaget 1 Lund, 2013): 472-473.

25. Brussels | bis Regulation 1215/2012, Art. 25(1)(a).

26. Ibid. Art. 25(1)(b).

27. Ibid. Art. 25(1)(c).

28, Ibid. Art. 25(2).

29, See, F. Wang, Internet Jurisdiction and Choice of Law: Legal Practices in the EU, US
(Cambridge: Cambridge University Press, 2010): 39, referring to Castelletti v. Trummi
Case C-159/97, ECR I-1597, ECLL:EU:C:1999:142. 1

30. Estasis Salotti di Colzani Aimo e Gianmario Colzani s.ni.c. v. Riiwa Polstereimaschine G
Case C-24/76, ECLI:EU:C:1976:177; [1976] ECR 1-1831, [9].

31. F. Wang, Internet Jurisdiction and Choice of Law: Legal Practices in the EU, US

(Cambridge: Cambridge University Press, 2010);: 42,

' a detailed discussion of cross-border consumer contracts generally, and how the Brussels |
ation affects such contracts, refer e.g., to: J. Hill, Cross-Border Consurner Contracts (Oxford:
d University Press, 2008) or to L.E. Gillies, Electronic Commerce and International Private
A Study of Electronic Consumer Contracts (Hampshire: Ashgate Publishing Company,

els [ bis Regulation 1215/2012, Art. 17(1).

i Gruber v. Bay Wa AG., C-464/01, ECLI:EU:C:2005:32, [2005] ECR 1-439, [39]-[42].
/01 [46].

/01 [51]-[53].
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was met with the defendant (based in Germany) arguing that the Cgyy {erited an autonomous interpretation [rom the CJEU, the connecting factor
jurisdiction. T ng activities’ qualified as such.*

In. Hiotel Jiprrif; thie detendent [Mr Heller - 1oonsunner) [y in the context of the consumer protection found in the Brussels I bis
claimant’s hotel, but had not paid the full amount contracted for. Hotel Alpg Article 19 provides that:
claimant - a business) based in Austria, sought to take action against the 4 2
who lived in Germany. Mr Heller argued that the Austrian Court lacked jug e provisions of tl.u‘s Section may be dt%parted. from only by an agreement:

To understand the jurisdictional matters arising in the two cases, (m‘;e.. which s entered into after the d1sg_mte has arisen;
to Article 18(1) (previously Article 15(1)). That Article provides the consumep Wm“h aél?rfh}l;z ;;;f;ll_nzf to-bring proceedings in. courty-other than. mose
right to ‘bring proceedings against the other party to a contract either in the ggl?zlaltg entered into by’the cansumer and the other party to the contract, bath
the Member State in which that party is domiciled or, regardless of the don . g"fwhom are at the time of conclusion of the contract domiciled or habitually
other party, in the courts for the place where the consumer is domicileg’ % ' [esident in the same Member State, and which confers jurisdiction on the courts
provided that Reederei Karl Schliiter GmbH & KG’s conduct fell within Article {8 I Member State, proyided that such.anagreement 15 not conirary to the
Mr Pammer would be entitled to take action in an Austrian court. | law of that Member State.

At the same time, Article 18(2) (previously Article 15(2)) also stat his ensures that consumers cannot be deprived of the protection afforded under
‘[plroceedings may be brought against a consumer by the other party to the 18 hy the business using standard form contracts seeking to nominate a
only in the courts of the Member State in which the consumer is domig ot forane. On this point, it is however, worth examining the consequences of a
Consequently, if it is concluded that Hotel Alpenhof’s conduct falls within pah, entering an appearance before a court without contesting that court’s
18(1)(c), Mr Heller should be successful in his argument that the Austrian Coy n by reference to the special protection afforded to weaker parties. This
which Hotel Alpenhof had instigated the proceedings, lacked jurisdiction. ~is important in light of Article 26(1) (previously Article 24):

The ECJ’s approach is analysed in detail in Chapter 9, section L.T. Here,

to note that the Court reached the following main conclusions: from jurisdiction derived from other provisions of this Regulation, a court of

ember State before which a defendant enters an appearance shall have

. . sdiction. This rule shall not apply where appearance was entered to contest the

(1) the mere fact that a website can be accessed in the consumers iurisdiction, or where another court has exclusive jurisdiction by virtue of
does not mean that the business has directed its activities to thau siate;” ticle 24.

(2) whether a trader has directed its activity to the Member Stat= ct '
er’s domicile, should be ascertained by reference to . ‘wiiether,
conclusion of any contract with the consumer, it 15 &pparent fi
websites and the trader’s overall activity that the trader was envisa hether Article 24 of Regulation No 44/2001 must be interpreted as meaning that
business with consumers domiciled in one or morz Member States, i court seised, where the rules in Section 3 of Chapter II of that regulation are not
the Member State of that consumer’s domisu=, ia the sense that it was ymplied with, has jurisdiction where the defendant enters an appearance and

vo conelinde 4 contractwith thisn ot contest the court’s jurisdiction.
e : hat question concerns whether, even for disputes to which the rules of special

risdiction provided for by Regulation No 44/2001 apply, such as those contained
It is worth taking note of Gillies’ observation that: Section 3 of Chapter II of that regulation in matters relating to insurance, the
itering of an appearance by the defendant, who does not contest the jurisdiction
[D]espite the aim for uniformity, it is for the courts of the Member Stale of the court seised, amounts to a tacit prorogation of jurisdiction.”

determine whether the activities were directed to consumers in that Member Sta 3

using the criteria provided by the CIEU. One wonders if reference back 1o | ‘The Court noted that:

national court will provide a consistent approach to the interpretation of ‘Et
peanised’ conflicts rules whilst at the same time observing developments towa
the maximisation of consumer protection. If there was ever a connecting f

In the setting of an insurance contract, the ECJ was asked to provide guidance as

nce the rules on jurisdiction set out in Section 3 of Chapter 1T of Regulation No
2001 are not rules on exclusive jurisdiction, the court seised, where those rules

Gillies, 'I. Clarifying the “Philosophy of Article 15" in the Brussels I Regulation: C-585/08
. Brussels I bis Regulation 1215/2012, Art. 18(1). T Pammer v Reedere Karl Schiuter Gmbh & Co and C-144/09 Hotel Alperthof Gesiibh v. Oliver
. Ibid. Art. 18(2). IEler, (2011) 60 International and Comparative Law Quarterly 557-564, at 563.

" Joined Cases C-585/08 and C-144/09, ECLL:EU:C:2010:740, [2010] ECR 1-12527, [95)- ssels 1 bis Regulation 1215/2012, Art. 19.
. Joined Cases C-585/08 and C-144/09 [95]. 0111/{)9, ECLLEU:C:2010:290, [2010] ECR 1-04545, [19-20].

331




Dan Jerker B. Svantesson Chapter 8: International Instruments

are not complied with, must declare itself to have jurisdiction where the defe

i i d et that comrr's purisdiction. cent Case, the victim claims to have suffered financial damage following upen
enters an appearance and does not contest that court’s jurisdiction.

~ijal damage arising and suffered by him in another Contracting State.*

Interestingly, the Czech and Slovak Governments had sensibly argued g 0f the greatest importance, the ECJ provided guidance as to how all this applies
' Internet setting in two particularly interesting cases that it dealt with jointly. The

eDate Advertising GmbH v. X* - involved allegedly defamatory content about a
1 citizen having been placed on a website in Austria. The second - Olivier
Robert Martinez v. MGN Ltd - related to an infringement of personal rights
y committed by the placing of information and photographs on a website in
Member State. Advocate General Cruz Villalén’s Opinion delivered on 29
011 provides valuable guidance. The Advocate General prudently highlighted
' act Internet communications have on the legal questions involved in the two
and noted a need to expand on the principles that stem from the Shevill case.?
, same time, the Advocate General stressed that any interpretation that results in
o to the Shevill principles must be technologically neutral.®®* With those regards
nd, Advocate General Cruz Villalén suggested that, in addition to the heads of
tica 1uat flow from the Shevill principles, the victim in a situation such as those

predecessors under the Brussels I Regulation (Article 5(3)) and the Brussels Co ein the cases at hand, would be entitled to commence proceedings in the courts in
has been given a fairly wide interpretation in a range of EC cases E ong of %mber state where the ‘cenire of gravity of the conflict’ is found. That “centre of

important, for the scope of this book, is that in Shevill v. Presse Alliance of the conflict’ is to be located by reference to the location at which the victim

European Court of Justice concluded that: & is ‘main interests’ and to the location at which the content in question is of

1 relevance.® A court that has jurisdiction on this basis will be competent to

d damages for all the harm caused.”

“The ECJ largely adopted Advocate General Cruz Villalon’s reasoning and con-
that:

in order to treat the entering of an appearance by the defendant as amount
the prorogation of jurisdiction in a dispute such as that in the main proceed
the defendant, the weaker party, should be put in a position to be fully aware of
effects of his defence as to substance. The court seised should therefore ascery
of its own motion, in the interest of the protection of the weaker party, whet
that party’s manifestation of intention is in fact deliberate and designed to give (|
court jurisdiction.**

However, while stressing that it is always open to the court seised to
the defendant is fully aware of the consequences of his agreement t )
appearance, the Court stated that ‘[s]uch an obligation could not be imposed of
by the introduction into Regulation No 44/2001 of an express rule to that

In relation to torts, Article 7(2) states that ‘the courts for the place w
harmful event occurred or may occur’® have jurisdiction, thereby makin
jurisdiction also is provided for injunctive relief. Article 7(2), or more ace

the victim of a libel by a newspaper article distributed in several Contracting State.
may bring an action for damages against the publisher either before the ccun
the Contracting State of the place where the publisher of the defamator  pib
tion is established, which have jurisdiction to award damages for a'l the harm
caused by the defamation, or before the courts of each Contracting Ciate in which
the publication was distributed and where the victim claims to have suffered injury
to his reputation, which have jurisdiction to rule solely.in tevpect of the harm
caused in the State of the court seised [the so-called mosaiz principle].”

Article 5(3) [now 7(2)]of the Regulation must be interpreted as meaning that, in
event of an alleged infringement of personality rights by means of content
placed online on an internet website, the person who considers that his rights have
been infringed has the option of bringing an action for liability, in respect of all the
damage caused, either before the courts of the Member State in which the
publisher of that content is established or before the courts of the Member State in
which the centre of his interests is based. That person may also, instead of an
action for liability in respect of all the damage caused, bring his action before the
I@uﬂs of each Member State in the territory of which content placed online is or

However, the European Court of Justice has alzo atated:

[That term [‘place where the harmiul event occurred’] cannat be construed so
extensively as to encompass any place where the adverse consequences can be fi

of an event which has already caused damage actually arising elsewhere. Conse-
quently, that term cannot be construed as including the place where, as in the

52. Case C-111/09 [26].

53. Case C-111/09 [31].

54. Case C-111/09 [32].

55. Brussels I bis Regulation 1215/2012, Art. 7(2).

56. See primarily, [andelskwekerij G.J. Bier B. V. and Stichtung Reimwater v. Mines
d’Alsace SA, Case C-21/76, ECLI:EU:C:1976:166, [1976] ECR 1-01735 and Shevill v. %
Alliance SA, Case C-68/93, ECLIEU:C:1995:61, [1995] 2 WLR 499. :2010:685, [2011] ECR 1-10269.

57 Shevillv. Presse Alliance SA, Case C-68/93, ECLI:EU:C:1995:61, [1995] 2 WLR 499. Not ion of Advocate General Cruz Villalén delivered on 29 March 2011, [42]-[54], ECLL:
case was decided under the Brussels Convention. However, since Art. 7(2) is virtually :C:2011:192.
in both the Convention and the Regulation (recast), the decision in the Shevill v. Presse &
SA is no less relevant than if decided under the Regulation. .

58, Shewill v. Presse Alliance SA, Case C-68/93, ECLL:EU:C:1995:61, [1995] 2 WLR 499, 500.

tonio Marinari v. Lioyds Bank plc and Zubaidi Trading Comnpamy, Case C-364/93 (9
ember 1995), ECLI:EU:C:1995:289, [1995] ECR [-02719, [14]-[15].

€-509/09 (Referring court Bundesgerichtshof, Germany), ECLI:EU:C:2011:685, [2011] ECR
0269,

C-161/10 (Referring court Tribunal de grande instance de Paris, France), ECLL:
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has been accessible. Those courts have jurisdiction only in respect of the g
caused in the territory of the Member State of the court seised.®®

ection should ensure legal certainty and avoid the possibility of the defendant

sued in a court of a Member State which he could not reasonably have
oen. This is important, particularly in disputes concerning nomcontract}la]
rions arising out of violations of privacy and rights relating to personality,

ding defamation.”

N

The Court made clear that:

[t]he place where a person has the centre of his interests corresponds in geny
his habitual residence. However, a person may also have the centre of his inge
in a Member State in which he does not hahitually reside, in so far as other f3
such as the pursuit of a professional activity, may establish the existence
particularly close link with that State.®”

ieving such reasonable foreseeability is no doubt particularly challenging in

e environment.

icle 7(2) also impacts trademark disputes since a trademark violation may
] o a tort and, thus, fall within the scope of Article 7(2).”% This matter came
the ECJ in Wintersteiger AG v. Products 4U Sondermaschinenbau GmbH.™*
fﬁe ECJ had to consider the conditions under which the advertising by use of a
ark registered in one Member State, on a website operating under a country-
top-level domain of another Member State, may confer jurisdiction on the
o the mark is registered. In more detail, the questions referred to the ECJ

This ‘new’ ground for jurisdiction introduces additional flexibility
application of Article 7(2), and it was motivated by reference to how ‘the
reduces the usefulness of the criterion relating to distribution, in so far as
the distribution of content placed online is in principle universal.’®® More,
Court peinted to how ‘it is not always possible, on a technical level, to '(111_
distribution with certainty and accuracy in relation to a particular Member
therefore, to assess the damage caused exclusively within that Member St&f 3
was seen as particularly severe given ‘the serious nature of the harm whic]
suffered by the holder of a personality right who establishes that information
to that right is available on a world-wide basis.”"

Staying with the eDate case a little longer, one additional point should be
since it has been reemphasized in a later case. Referring to the eDate decisioﬁ,-,ih
in Wintersteiger stressed that:

wher

1 Ip “ue case of an alleged infringement by a person established in another

- yember State of a trade mark granted in the State of the court seised through

e use of a keyword (AdWord) identical to that trade mark in an internet

search engine which offers its services under various country-specific top-level

domains, is the phrase ‘place where the harmful event occurred or may eccur’

in Article 5(3) of Regulation (EC) 44/2001 (‘Brussels I') to be interpreted as

meaning that:

1. jurisdiction is established only if the keyword is used on the search engine
website the top-level domain of which is that of the State of the court seised;

2. jurisdiction is established only if the search engine website on which the
keyword is used can be accessed in the State of the court seised;

3. jurisdiction is dependent on the satisfaction of other requirements addi-
tional to the accessibility of the website?

2. If Question 1.3 is answered in the affirmative:

‘ the rule of special jurisdiction laid down, by way of derogation from the prine
of jurisdiction of the courts of the place of domicile of the defendant, in Artic!
of the regulation is based on the existence of a particularly close connecting fa
between the dispute and the courts of the place where the harmful <wen. oces
| which justifies the attribution of jurisdiction to those courts for re4zons rela
the sound administration of justice and the efficacious conduct of proceedin

This is clearly an observation of the utmost importance as it guides the
tation of the special rule previcusly found in Article %(2), and now in Article
Finally, in the setting of Internet defamation, it is important to note
Recitals of the Brussels I bis Regulation state:

Which criteria are to be used to determine whether jurisdiction under
Article 5(3) of Brussels I is established where a trade mark granted in the
State of the court seised is used as an AdWord on a search engine website
with a country-specific top-level domain different from that of the State of
the court seised?”

In addition to the defendant’s domicile, there should be alternative grounds af
jurisdiction based on a close connection between the court and the action or in
order to facilitate the sound administration of justice. The existence of a close

The factual background to the case was neatly summarized by the Court:

Since 1 December 2008, Products 4U [a German company selling products
‘worldwide, including in Austria] has reserved the keyword (‘AdWord’) “Winter-
steiger’ [a trademark held by an Australian company selling the same type of

66. Martinez v. MGN Limited and X v. eDate Advertising, C-509/09 and C-161/10, E
EU:C:2011:685, [2011] ECR I-10269, [52] (emphasis added).
67. C-509/09 and C-161/10 [49].
68. C-509/09 and C-161/10 [46].
69. C-509/09 and C-161/10 [46].
70. Case C-509/09 and Case C-161/10, ECLI:EU:C:2011:685, [2011] ECR 1-10269, [47].
71. Case(C-523/10, ECLI:EU:C:2012:220, [18]. See also: C-228/11, ECLI:EU:C:2013:305
11, ECLI:EU:C:2012:664, [37] and C-387/12, ECLI:EU:C:2014:215, [28]. In C-3
‘ EU:C:2014:1318, [47] and in C-441/13, ECLI:EU:C:2015;28, [19], the CJEU instead
‘particularly close linking factors’.

ssels [ bis Regulation 1215/2012, Recital 16.

.g., U. Maunsbach, Svenk domstols behdrighet vid grinséverskridande varnmdrkestvister -
skilt orn Internetrelaterade intrdng (Lund: Juridiska fakulteten, 2005): 132.

e C-523/10 (Referring court Oberster Gerichtshof (Austria)), ECLI:EU:C:2011:192.

C-523/10 (Referring court Oberster Gerichtshof (Austria)), ECLI:EU:C:2012:220 (internal
ote omitted).
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;

between the parties stemmed from how Google’s structure was to be i
support of the idea that Austrian courts would have jurisdiction over the
Wintersteiger pointed to the fact that *“google.de” can also be accessed in Au

products worldwide] in the advertising system developed by the refepe
service provider on Google Internet. Following that reservation, which was Jj
to Google’s German top-level domain, namely the website “google.de’, an i
user who enters the keyword “Wintersteiger’ into the search engine gof
referencing service receives a link to Wintersteiger’s website as the firg
result. However, doing a search of that same term also leads to an advertige;
for Products 4U appearing on the right-hand side of the screen with the
‘Anzeige’ (“advertisement’). The text of the advertisement bears the
‘Skiwerkstattzubehdr’ (‘Ski workshop accessories”), underlined and in blue f;
also contains the words ‘Ski und Snowboardmaschinen’ (“ski and snow
tools”) and ‘Wartung und Reparatur’ (‘maintenance and repair’) in twg |j
Products 4U’s website address is given in green lettering in the last line, Clic

on the heading ‘Skiwerkstattzubehor” (*Ski workshop accessories’) brings up.
“Wintersteiger-Zubehor’ (“Wintersteiger accessories’) on offer on Products
website. The advertisement on ‘google.de’ does not give any indication that The remaining issue to consider was then the place where the event giving rise to
are no economic links between Wintersteiger and Products 4U. On the other ha es occurred. In introducing that topic, the Court stressed that “the territorial
Broduets:4ll has riot entered any adverfisement linked torthe search Gy 1 of the protection of a national mark is not such as to exclude the international

teiger” i le’s Austrian top- 1 d i ite z ;
stelger” in Google's Augtrian top-level domein, narmely the websire Sy ion of courts other than the courts of the Member State in which that trade
[-‘E{;i.b:t‘.'ﬁd.’sz Furthermore, the Court remarked:

your of conferring jurisdiction, in respect of the damage occurred, on the
< of the Member State in which the right at issue is protected.

‘ﬁ the courts of the Member State in which the trade mark at issue is registered
ch are best able Lo assess [...] whether a situation such as that in the main
eedings actually infringes the protected national mark. Those courts have the
ser fo determine all the damage allegedly caused to the proprietor of the
ected right because of an infringement of it and to hear an application seeking

tion of all infringements of that right.

.cefore it must be held that an action relating to infringement of a trade mark
«otered in a Member State through the use, by an advertiser, of a keyword
tical to that trade mark on a search engine website operating under a
try-specific top-level domain of another Member State may be brought before
courts of the Member State in which the trade mark is registered.®"

While Google was not a party to the matter, key aspects of the di:

. {he case of an alleged infringement of a national trade mark registered in a
ember State because of the display, on the search engine website, of an
ertisement using a keyword identical to that trade mark, it is the activation by
ihe advertiser of the technical process displaying, according to pre-defined param-

that ‘since “google.de” is directed exclusively at German users, the adve
issue is therefore also intended only for German customers’,”® which mav sionp
idea that Austrian court should not have jurisdiction.

ECJ emphdsized that the ‘centre of interests’ test established in the cDte case
apply also to the determination of jurisdiction in respect of infrirgements of
property rights, such as those alleged in the main proceedings.””" The reasonin
this distinction was as follows:

s the advertisement which it created for its own commercial communications
ch should be considered to be the event giving rise to an alleged infringement,
d not the display of the advertisement itself.

e evenl giving rise to a possible infringement of trade mark law therefore lies in
actions of the advertiser using the referencing service for its own commercial
mmunications.

is true that the technical display process by the advertiser is activaied, ulti-
tely, on a server belonging to the operator of the search engine used by the
vertiser. However, in view of the objective of foreseeability, which the rules on
sdiction must pursue, the place of establishment of that server cannot, by

In dealing with the issue of identifying the place where the damage ¢oeurm

son of its uncertain location, be considered to be the place where the event
g rise to the damage occurred for the purpose of the application of Article 5 (3)
Regulation No 44/2001.

contrast, since it is a definite and identifiable place, both for the applicant and
e defendant, and is therefore likely to facilitate the taking of evidence and the
conduct of the proceedings, it must be held that the place of establishment of the
ertiser is the place where the activation of the display process is decided.
follows from the foregoing that an action relating to alleged infringement of a
(rade mark registered in a Member State through the use, by an advertiser, of a
‘keyword identical to that trade mark on a search engine website operating under
country-specific top-level domain of another Member State may also be brought
fore the courts of the Member State of the place of establishment of the

Contrary o the situation of a person who corsiders that there has been
infringement of his personality rights, which are nrotected in all Member
the protection afforded by the registration of a national mark is, in princip!
limited to the territory of the Member State in which it is registered, so that, i
general, its proprietor cannot rely on that protection outside the territory.“

Having disposed of that issue, the Court proceeded te conclude that:

[w]ith regard to jurisdiction to hear a claim of infringement of a national_mar-k'
a situation such as that in the main proceedings, it must be considered th
the objective of foreseeability and that of sound administration of justice

. Case C-523/10 [12].
. Case C-523/10 [13].
. Case C-523/10 [14].
. Case C-523/10 [24].
. Case C-523/10 [25].

C-523/10 [27-29].
C-523/10 [30].
-523/10 [34-38].
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the view that her copyright had been infringed by EnergieAgentur,
iquk brought an action before the Handelsgericht Wien for damages in the
{, EUR 4 050, and for authorisation to publish the judgment at the expense of

fendant.”

of gravity’ test between eDate and Wintersieiger. In other words, are
infringement actions to be treated in the same way as disputes involving g i
ment of personality rights, resulting in the application of the ‘centre of gra
are such disputes more similar to trademark conflicts with the result that
gravity’ test does not apply? On this, the Court entered into a rather detajleq,
culminating in the conclusion that ‘if the protection granted by the Memp,
place of the court seised is applicable only in that Member State, the couy '
has jurisdiction to determine the damage caused within the Member State i o
is situated.”” |

Importantly, the Court also observed that:

sieAge

- CJEU was described as follows:

fhether Article 5(3) of Regulation No 44/2001 must be interpreted as meaning
1 the event of an allegation of infringement of rights related to copyright
are guaranieed by the Member State of the court seised, that court has
<diction to hear an action for damages in respect of an infringement of those
resulting from the placing of protected photographs online on a website
sible in its territorial jurisdiction.”

5L

Article 5(3) lays down, as the sole condition, that a harmful event has oceur
may occur. '
Thus, unlike Article 15(1)(c) of the Regulation, which was interpreted in Join
Cases C-585/08 and C-144/09 Pammer and Hotel Alpenhof [2010] ECR [-12¢
Article 5(3) thereof does not require, in particular, that the activity concern
‘directed to’ the Member State in which the court seised is situated.

It follows that, as regards the alleged infringement of a copyright, jurisdictio
hear an action in tort, delict or quasi-delict is already established in favor
court seised if the Member State in which that court is situated protects
copyrights relied on by the plaintiff and that the harmful event alleged may
within the jurisdiction of the court seised.”

& (he context of identifying the event giving rise to the alleged damage, noted

)

[1In the event of alleged infringement of copyrights protected by the Memte, 9
of the court seised, the latter has jurisdiction to hear an action to establisli iy
brought by the author of a work against a company established in another v
State and which has, in the latter State, reproduced that work on a maies.al supy
which is subsequently sold by companies established in a third Member
through an internet site also accessible with the jurisdiction.of tie court s
That court has jurisdiction only to determine the damage zavsed in the Mei
State within which it is situated.”

Based on the above, the Court reached the following overall conclusion;

| a situation such as that at issue in the main proceedings, in which the alleged
+ consists in the infringement of copyright or rights related to copyright by the
cing of certain photographs online on a website without the photographer’s
nsent, the activation of the process for the technical display of the photographs
that website must be regarded as the causal event. The event giving rise (o a
ble infringement of copyright therefore lies in the actions of the owner of that
e (see, by analogy, judgment in Wintersteiger, C-523/10, EU:C:2012:220, para-
iphs 34 and 35k

a case such as that in the main proceedings, the acts or omissions liable to
nstitute such an infringement may be localised only at the place where Ener-
Agentur has its seat, since that is where the company took and carried out the
ision 1o place photographs enline on a particular website. It is undisputed that
that seat is not in the Member State from which the present reference is made.

Through the Hejduk case,” decided on 22*lanuary 2015, the reasonin
Pinckney has been extended to copyright infringem.=nis in digital, rather than pl
form. The facts in Hejduk, were as follows:

According to the order for reference, Ms Hejduk is a professional photograp ler ¢
architecture and is the creator of photographic works depicting the buildings
Austrian architect, Georg W. Reinberg. As part of a conference organised o
September 2004 by EnergieAgentur, Mr Reinberg used Ms Hejduk’s photog]
in order to illustrate his buildings, which he was authorised to do by Ms Hejdu
Subsequently, EnergieAgentur, without Ms Hejduk’s consent and without pro
ing a statement of authorship, made those photographs available on its websitef
viewing and downloading.

13 [10-12].
13 [13].

91. Case C-170/12 [45].

92. Case C-170/12 [41-43].

93. Case C-170/12 [47]. See also: C-387/12, ECLI:EU:C:2014:215, [35, 38 and 39].
. C-441/13, ECLI:EU:C:2015:28.

1/13 [22].

ntur disputed the jurisdiction of the Court based on the idea that ‘its
not directed at Austria and that the mere fact that a website may be accessed
2 is insufficient to confer jurisdiction on that court.””® Thus, the matter

Court confirmed much of the thinking previously expressed in Pinckney. For
ole, it 7S emphasized that ‘although copyright rights must be automatically
i\, i1 particular in accordance with Directive 2001/29, in all Member States,
subject to the principle of territoriality. Those rights are thus capable of being
in each Member State in accordance with the applicable substantive law’.”®

1/13 [15]. The actual questions referred to the CJEU were: ‘s Article 5(3) of [Regulation No
001] to be interpreted as meaning that, in a dispute concerning an infringement of rights
to copyright, which is alleged to have been committed by keeping a photograph
ble on a website, the website being operated under the top-level domain of a Member
ther than that in which the proprietor of the right is domiciled, there is jurisdiction only
in the Member State in which the alleged perpetrator of the infringement is established; and -
| the Member State(s) to which the website, according to its content, is directed?” C-441/13
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I. RULES OF JURISDICTION

In cyberspace, jurisdiction is the overriding conceptual problem
foreign courts alike.?

for dome.

This section examines the jurisdictional grounds identified in previous ch,
categories of jurisdictional grounds are mentioned and presented briefly,
deeper analysis. These two groups are ‘uninteresting and uncontroversia
‘uninteresting but controversial grounds’: that is, those grounds that dg
any particular issues in the online context. The rest of the jurisc[ictio.
discussed, and their implications in the online context analysed, in g

Bro
no
nal gr
reater (

A. Uninteresting and Uncontroversial Jurisdictional Grounds

Several of the jurisdictional grounds discussed in the country-specific chapters
uncontroversial and, for the scope of this book, uninteresting. For example, j
controversial for a state to claim jurisdiction over people domiciled or
residing within that state. Similarly, states may claim jurisdiction over its
Thus, these jurisdictional grounds will not be discussed in depth. Neverth,
interesting to note that, while the definition of domicile, as we have seen, varies
may be a concern in relation to the aim of using forum-neutral language and
private international law rules being drafted with sufficient specificity), it is und-
that the use of domicile as a basis for jurisdictional claims is increasing at 1ha
of nationality. As pointed out by Eek already in 1965, ‘[ilt is obvious thit
nowadays to a greater extent than at the turn of the century reside outside ti
in which théy are citizens, and it is a consequence of this that demiiciie i
importance.”®

Comparing focus being placed on deomicile with focuz neing placed on b
residence, the latter has certain advantages. As noted by Nvgh, although neverd
‘[tlhe term “habitual residence” is an old standby of*he Hague Convention

being associated with differing national interpretations.
‘ It would further seem uncontroversial for a court to claim jurisdiction wh

the suitability of a court claiming jurisdiction in relation to disputes arising
. arbitration proceedings held within the forum state can, ordinarily, not be qu

\ 3. D.C. Menthe, ‘Jurisdiction in Cyberspace: A Theory of International Spaces’, (1998) 4 Mi

. Telecommunications and Technology Law Review, 70.

- H. Eek, The Swedish Conflict of Laws (The Hague: Martinus Nijhoff, 1965) 4.

- P. Nygh, "The Preliminary Draft Hague Convention on Jurisdiction and Foreign Judgment

‘ and Commercial Matters’, in P. Brochers and J. Zekoll (eds), International Conflict of Laws

‘ Third Millennium: Essays in Honour of Friedrich K. Juenger (New York: Transnational
Inc., 2001), 271.

6. See Chapter 4, section I.

7. Ibid.

w

history of over 100 years.’® In contrast to domicile; it fither has the advantage o .

proceedings are initiated to have a foreign judgment enforced in the forum state,".

Chapter 9: A Critique of Current Rules of Private International Law

hermore, there is no need to discuss jurisdiction based on the defendant
inecessary and proper party’ to the dispute,® or jurisdiction bae_*.ed on the
¢ being under the criminal jurisdiction, and the civil action being closely
the criminal proceedings as is done, for example, in Sweden” and under the
I bis Regulation.'® It is likely that other states provide their cpqrts v.\n'th LilVﬂ
on where the court already has criminal jurisdiction and the civil claim arises
he criminal action. However, this was only examined in relation to Sweden, as
i1 defamation law is largely criminal in its nature.

iteresting but Controversial Jurisdictional Grounds

e are a few jurisdictional grounds that do not raise any particular issues in the

ntext but that are highly controversial.
urisdiction can, as we have seen, be based on the presence of the defendant

o the foruin at the time he/she is served in traditional Common Law jurisdic-

and<n. the United States,'” and it can be assumed that this ground for
an is also allowed in other countries (particularly, if not exclusively, in
qon Law countries). The motivation for this jurisdictional basis is found in its
3 However, in today’s more and more global society with excellent travel
nities, this ground must be seen as exorbitant. It cannot ordinarily be right that

on be served with a writ, perhaps while changing planes at Hong Kong Chek Lap

port, relating to an act that he/she has done while in his/her home state and
o knowledge that it could have effects in Hong Kong. Tt could reasonably be
oned whether this jurisdictional ground meets the quality of predictability,'* and

: only be hoped that von Mehren is right in stating that ‘personal service as a basis

ing jurisdiction will probably be abandoned by common law systems.’**

ately, the practical damage done by the application of this jurisdictional ground
n mitigated by the doctrine of forwm non conveniens.

Another jurisdictional base that must be seen as controversial is where a court
urisdiction based on the dispute falling partly within the rules outlining when
urt may claim jurisdiction. It is, however, essentially only New South Wales and
sland that have adopted this approach (see Chapter 4, section I above), and it
raise any particular issues in relation to the scope of this book.

. See Chapters 4, section I and 8, section I.A.
. See Chapter 6, section I.

e Chapter 8, section I.A.

ee Chapter 4, section L.

e Chapter 5, section I. ) .

ee M. Davies, A.S. Bell and P.L.G. Brereton, Nygh’s Conflict of Laws in Australia (9th edn,
dney: Lexis Nexis Butterworths, 2014): 29.

4. For further criticism raised against this jurisdictional ground, see, e.g., F. ViSChEI:, ‘Geln‘eFal
Course on Private International Law’, (1992-1) 232 Recueil des cours 213; P. Hay, ‘Flexibility

versus Predictability and Uniformity in Choice of Law: Reflections on Current European and
United States Conflicts Law’, (1991) 226 Recueil des cours 311. _

ootnote omitted) A.T. von Mehren, ‘Recognition and Enforcement of Forelgn_ Judgments -
General Theory and the Role of Jurisdictional Requirements’, (1980-11) 167 Recueil des cotirs 59.
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e particular difficulties associated with web-based choice of fF)mm clal_lses are
L d further in Chapter 10, section III, and have already been discussed in some
gve in Chapter 3, section I.A.2. There, it was observed that a largela percentage
JJe do not read the online contracts but still click ‘T agree’ or the equivalent. This
ssly Taises the question: why do people in general not read the terms and
- 1 to which they agree? One explanation is that people do not think the terms
ditions are binding. Thus, consumer protection organizations worldwide may
ihtensify their efforts to increase consumers’ understanding of the relevant
1 difficult task that requires substantial governmental spending.
Another reason for people’s lack of interest in reading web-agreements is perhaps
din the fact that this type of contract is not negotiable. If we cannot change the
1 and conditions, our only real choice is whether or not we want to go through
| ‘e action regulated by the terms and conditions. Thus, a person will weigh
wor desire to go through with the action regulated by the terms and conditions on
hand, and the potential risks associated with going through with the action on
her. In rieriorming this balancing, most people rely on their constructive party
iatics-instead of spending the time and effort of reading the terms and
/jo0s to obtain an understanding amounting to genuine party expectations.
., problem in this context is that the ones constructing the terms are doing little
age people to read those terms. Indeed, one can legitimately question whether
ho construct the terms really want people to read them. For example, it is still
ly rare for there to be any convenient ‘print button” on the web pages containing

forum. Should that influence take a form that the court deems ¢
scionable, or otherwise unreasonable, the court should have the

refusing jurisdiction. However, it is necessary to keep this sort of
separate from the situations discussed below, where the forum jg
one party before the dispute arises. In the type of situation discusseg
court must, due to fairness and predictability concerns, require a i
standard of ‘unreasonableness’ in order to hold invalid the foryy
occurring after the dispute arises. We must remember that in this sj
least in theory, even a weaker party can negotiate since it can always
on the forums provided by law if no choice is made by the parties,

2. Contract Nominating Forum (Submission before the Dispute Arises)

The respect for the parties’ choice of forum is universal amongst the examined g,
and, indeed, it appears that a large number of other states also share this ;
towards party autonomy.*'
The desirability of upholding pariy autenomy is widely recognized, and f
has provided a nice summary of why this is so: '

The justification for enforcing mutual agreements as to jurisdiction and arbitra
are widely agreed to be compelling. The fundamental justification is that (|
parties’ freedom to contract should be respected by enforcing their agreemen
This gives effect to certainty and predictability, which are essential to suppo:
international trade and commerce. Upholding the parties’ agreements as to ven
and type of dispute resolution should simplify and discourage litigation -
venue, and this should save both public and private costs.*

rractual terms.
Against this background, it is desirable that rules (or at least guidelines) be
joped on an international level, outlining the manner in which web-based
ents are to be formed. The solution, however, does not lie in banning web-
agreements or holding them generally unenforceable. The better approach is to
te what types of terms and conditions are deemed unfair as is done, for example,
EU and in Australia.”?

These ‘are strong arguments, and holding the parties to their ag eement wi
clearly address the risk of vexatious litigation in a court other {uan the chosen
aimed at delaying the process or even sabotaging the proper resolution of

At the same time, it must be remembered that a valid choice of court pro
nominating a forum that is inaccessible to the other party, is likely to repre
effective barrier preventing legal action being taken wgeinst the party nomina
forum. Indeed, where the selected forum is out of reach for the weaker party (e
to the costs associated with taking action there), it does not matter which |
forum would have applied or whether the weaker party would have been I
succeed in an action taken there - the weaker party is, in effect, blocked from a
| justice. Consequently, no other type of contractual clause (including choice of la
limitation of liability clauses) can be as detrimental to the power balance betwe
contractual parties as a choice of forum clause, and no other type of contract cla
be as severely misused as a choice of forum clause.

e Hague Convention on Choice of Court Agreements™®

e Convention on Choice of Court Agreements was described in some detail in
er 8, section I1.C. While the Convention has the potential to become an important
welcomed instrument in international trade, and while the work carried out by the
onference on Private International Law is 1o be encouraged, the Convention
ains, at least, one significant problem - it lacks appropriate flexibility (in the form

ncil Directive (93/13/EEC), 5 April 1993, on unfair terms in consumer contracts <http://
-lex.eurnpa.eu/legal—content/EN/TXT/HTML/?uri = CELEX:31993L0013&from=EN>, 25
il 2006.
s part of the chapter is based upon D. Svantesson, “An Update on the Proposed Hague
wention on Exclusive Choice of Court Agreements’, (2005) 21 (1) Computer Law and Secuflty
port 22 and D. Svantesson, “The Choice of Courts Convention — How Will It Work in Relation
10 the Internet and E-Commerce?’, (2009) 5(3) Journal of Private International Law 517-535.

21. See P. Nygh, ‘The Reasonable Expectation of the Parties as a Guide to the Choice of La
Contract and in Tort’, (1995) 251 Recueil des cotirs.
22. M. Keyes, ‘Jurisdiction under the Hague Choice of Courts Convention: Its Likely Impdc
Australian Practice’, (2009) 5 Journal of Private International Law 181.
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of weaker-party protection). Put in the terms used in Chapter 3, sectjgp - der the Hague Convention on Choice of Court Agreements, the best option for
proposal not only caters for predictability but also covers contracts that negq " ing to challenge the validity of the choice of court agreement is found in the

As may be recalled from Chapter 8, section II.C, the Conventign licy clause (Article 9(e)) in relation to recognition and enforcement. The
and C2C contracts from its scope. However, not all contracts falling outsig nractual party deserving extra protection would ordinarily only have assets
categories are of such a level of sophistication that it is justified to gop «tate, and if enforcement cannot be effected there, due to this provisions, the

predictability. In fact, with the limitations in place the Convention will g party is rather well protected. However, there are at least two serious
number of relatively unsophisticated contracts. This fact was high

arguably given too little attention, in the discussion preceding the cong]
Convention. One reason for this is presumably found in that the Conp;
frequently referred to as a B2B convention. It could be said that the term
for convenience, but this simplification was unsuitable as it potentially g;
picture of what actually was under negotiation.

First, the Convention does not only deal with business-to-busines
rather it deals with a range of parties such as not-for-profit organjzationg ! B
parties that are not business, but do not fit within the Convention’s narroy ( on the liugatlop. ) ) ) o
of “‘consumers’. Second, the two Bs lead the mind to think of two equal pa : ght of this, it would have been.desuable to include a balancing provns{on
is not always the case. A contract between a small unincorporated one-pers ( the atage of the initial trial (i.e., not to uphoeld unfair forum selection
and a major international corporation is a B2B coniract, but the parties may i have suggested elsewhere® that the Convention would have done well to
equal in strength. Furthermore, no distinction is drawn between situations wi ia 3 provision along the lines of Article 4 paragraph 3 of the 1965 Hague
business is engaged in a once-off transaction for consumption and situations whe n on the Choice of Court: “The agreement on the choice of court shall be void
business is engaged in its primary area of trade. Je if it has been obtained by an abuse of economic power or other unfair

As noted above, the validity of the choice of court agreement is to be detey * This would admittedly have lowered the predictability of the Convention, and
by reference to the law of the state of the designated court. This is evitably cause additional litigation. However, predictability must always be
troublesome, for several reasons. There is no doubt that talented com{\a;;j with flexibility (i.e., justice in the individual case). A will to strive towards
who construct the choice of forum clauses will be able to identify forums wi'. balance exists already in the domestic laws of many states (e.g., the United
not only provide them with favourable liability limitations, but also w .« and the PRC), it exists in Europe, and it certainly should exist in an international
autonomy’of the kind that would uphold unfair choice of foruiu -lauses. sent like the Hague Convention on Choice of Court Agreements.
words, a stronger party designating a forum would not choose % forum with law he unwillingness to introduce flexibility into the Hague Convention on Choice
would held their choice to be invalid. This can doubtless lvaq tu injustice, Agreements was of such a magnitude that it was politically impossible to

If a.party wishe‘s to challenge the validity of the cheice of court agreem e an Article with similar content to that of Article 4 paragraph 3 of the 1965
tW? ApHoIi.. A0 actmn. £l T taken.m 2 couYt othRINan the a0 de vention on the Choice of Court, the least that could have been done was to
rehf'mce P lgced en dficle .6@ [as disatissed inNERuplier 8; sectinl H'C_]" ] the ordre public exception in relation to recognition and enforcement, and to
Article 6(c) is arguably too limited and could have been replaced by an Article Atticle 6(c) as outlined above,

lines of Article 10 of th i i .
e of Avticle 10:0f the Mudel proposed in:Chapter 12, causing thEt .  third alternative would have been to choose a more sophisticated definition of

[i]f the parties have entered into an exclusive choice of court agreement, a court il mers’. The chosen definition of ‘consumers’ has the advantage of being in line
a Contracting State other than the State of the chosen court shall suspen er international instruments such as the Brussels I bis Regulation and the
dismiss the proceedings unless the forum in which the action is brought finds | Sales Convention.”’ However, one way of addressing the concerns expressed

a balance of the parties interests, the convenience of the parties, the p o i . .
individual power and the circumstances of the formation of the contract indi uld have been to adopt a definition similar to that expressed in section 3 of the

that declining jurisdiction would render the plaintiff, effectively, without 1 n Consumer Law.*®
able access to justice.

to this approach. First, in many, if not most, weak party-strong party
it is the weaker party who tries to obtain a judgment against the stronger
uich situations the structure of the Convention provides little comfort, and the
o of relying on Article 6(c) is the only option. Second, the chosen structure is
when it comes to the costs associated with international litigation. By the time
cess a party can rely on non-enforcement it is possible that both the parties
sute, as well as the society at large, will have spent a considerable amount of

Svantesson, ‘An Update on the proposed Hague Convention on Exclusive Choice of Court
eements’, (2005) 21(1) Computer Law and Security Report 22.
" Nations Convention on Contracts for the International Sale of Goods (Vienna, 11 April
25. See, e.g., Prel. Doc. No 20 of November 2002 - Report on the first meeting of the In i Atticle 2(a).

Working Group on the Judgments Project of October 2002, 10. Yompetition and Consumer Act (Cth) Sch. 2 - Australian Consumer Law.
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Under that provision, a distinction is made between a businesg ¢
once-off transaction for consumption (i.e., a business-consumer), and situaﬁ
a business is engaged in its primary area of trade. Businesses are provig
protection as consumers where they contract for goods or services, (1)
was not for re-supply or otherwise for being used up or transformgd ‘
commerce and (2) the purchase was either (a) for goods/services of a klﬂd
acquired for personal, domestic or household use or (b) for an amount g
prescribed amount (currently AUD 40,000). If a similar definition of ‘cong
have been adopted in the Convention, its scope would clearly have been mg
However, as ‘business-consumers’ would have fallen outside the scope, th
have been significantly less of a need for flexibility.

In light of the Convention’s broad scope, countries considering whether g
sign the Convention would do well to carefully explore ways of limiting its by
One way of limiting the Convention’s scope stems from the possibility for s
declare, under Article 21(1) that they will not apply the Convention to cert

en if the issues stemming from Article 3(c) could be overcome, Article 21(c)
ay make impossible the type of declaration discussed here. Article 21(c)
three separate requirements. First, the state seeking to make the declaration
ve a ‘strong interest’ in not applying the Convention to the matter in question.
of the discussion above, it seems arguable that states may, indeed, have a
serest in limiting the scope of the Convention so as to exclude non-negotiated
such as click-wrap and browse-wrap agreements. The second and third
ements are related; the subject matter of the declaration should be no broader
necessary and must be clearly and precisely defined. In light of these
nents, great care must be taken in the wording of any Article 21 (1) declaration.
Jration, for example, is limited to exclude e-commerce transactions, it may be
1d precise enough, but could be said to be unnecessarily broad. A similar
n could be raised against a declaration excluding non-negotiated contracts - it
clear and precise enough, but could be said to be unnecessarily broad. In
a declaration excluding non-negotiated e-commerce contracts, or alterna-
click-wrap.and browse-wrap agreements, specifically ought to meet both the
d and foe third requirement. However, Hartley and Dogauchi’s Explanatory
ort casts Joubt upon the validity of such a declaration. They state: ‘The declaration
. i vs2 any criterion other than subject matter.”*'
n light of this, the betier option for states wanting to become signatories to the
tion, yet avoiding the Convention being applied in the type of scenarios
¢ a degree of flexibility not provided under the Convention, may be to make a
ion excluding ‘consumer contracts’, using the definition of ‘consumer’ as
1 Australian law (discussed above). Such a declaration would arguably meet all
quirements found in Article 21(1), as well as the added hurdle presented by the
in Hartley and Dogauchi’s Explanatory Report.

ceplics may object also to this approach, as focusing on ‘consumer contracts’
Id, at a first glance, appear to involve the use of a party-related criterion rather than
t-matter criterion. However, as is made clear above, the Australian Consumer
nes a ‘consumer’ by reference to subject-matter criterion, rather than by
ce to party-related criterion. Consequently, any declaration excluding ‘con-
er contracts’, using the definition of ‘consumer’ as found in Australian law, is
an exclusion based on subject-matter criterion. Whether such an exclusion will
wed remains to be seen.
Should it be the case that Article 21(1) does not cater for the necessary exclusions
ed above, some countries may in fact be unable to become signatories to the

Where a State has a strong interest in not applying this Convention to a-
matter, that State may declare that it will not apply the Convention to that
The State making such a declaration shall ensure that the declaration is no by

than necessary and that the specific matter excluded is clearly and pre:
defined.®

Bearing in mind the manner in which click-wrap and browse-wrap
are concluded, all signatories could consider nominating non-negotiated
such as click-wrap and browse-wrap agreements, as one area to which thev i j
apply the Convention. This would exclude many contracts of the tvpe v
degree of flexibility that the Convention simply does not provide. At the same
major business transactions rarely would be concluded using non-iicgotiated c
click-wrap or browse-wrap agreements, such a limitation to the scope could not
to undermine the significance or relevance of the Convention. Consequ:
Convention would still be applicable to virtually all the ~oniracts of the type it sh
be applicable to. Put simply, the Convention’s focus a1 predictability would
justifiable by reference to its scope.

While this is an attractive solution, the question is whether both Article
Article 21(1) allow for such a broad exclusion. Article 3(c) outlines rules asto
which an exclusive choice of forum agreement must take. Hartley and D
Explanatory Report explains that ‘no further requirements of a formal nature
imposed under national law.*° This may exclude the possibility of a declaratio
made under Article 21 (1) nominating non-negotiated contracts, such as click:
browse-wrap agreements, as one area to which a signatory will not a
Convention.

29. Hague Convention on Choice of Court Agreements (Concluded on 30 June 2005), Art.
30. Hartley and Dogauchi, Explanatory Report on the 2005 Hague Choice of Court :
Convention (2007), 40.
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Chapter 9: A Critique of Current Rules of Private International Law

E. The Location of Contract Formation

As has been illustrated in the country-specific chapters, the location gf
formation is being used as a ground for jurisdiction in the PRC,3 Hone
England,* Australia® and, to an extent, in Sweden®® and the United Stateg B
more, the location of contract formation is used in determining choice of la.vg; (h
in a less determinative manner). All of the states examined in this stu-d?
F:ontract to be formed upon the acceptance, by a party having legal capacity e
into a contract, of an offer from a party having legal capacity to enter into 3 co
This principle applies online as well as offline. [

Mann has stated that this head of jurisdiction is ‘surely exorbitant and, pey
contrary to international standards’,*” and one really must question its relév
jurisdictional ground, in our modern society:

The rule that contracts have to be judged by the law of the place of making is
old. It was developed at a time when the conclusion of contracts through the
was unknown. When parties made a contract they were both present on oné spo
Very often a judge or notary was called in to give the contract the proper form,
Fhis situation the application of the law of the place of making is reasonable

is the law the application of which the parties expect, and it is convenient and‘u
even unavoidable to observe the formalities prescribed by the law of the pl :

As soon as a contract is concluded through the mail or over the telephone betw
persons residing in different jurisdictions all these considerations lose their for )
Only in a figurative sense one of the places where the parties acted or resided L}@
be called the place of the making.

Under the prevailing American doctrine [and the docirine of many othe, ammﬂ
one finds the place of contracting by asking where the last act necescorv 10 mgke
the contract binding occurred. This is an objectionable method because it t ang-
poses a rule, which was developed for quite different purposes e a rield Wherel”
is possibly wholly inappropriate. The rule has been developed 1 order to answgf
the question when the power of the offeror to revoke the offer ends and when the

. See Chapter 7, section 1.B.
. See Chapter 4, section L.A.

. See Chapter 6, section I.A.

. See Chapter 5, section I.A.

. See, e.g., Chapter V of The Contract law of China, at < http://www.isinolaw.com:
Swedish contracts law (‘Lag (1915:218) om avtal och andra rittshandlingar pd for
tens omrdde’); and M. Davies, A.S. Bell and P.L.G. Brereton, Nygh’s Conflict of Laws in
(9th edn, Sydney: Lexis Nexis Butterworths, 2014): 460-477. Tt is, in addition, not un
for the law to provide the parties with the opportunity to agree upon where the contract
to have been formed. Such party discretion does, however, not normally preclude a
determining the actual place of contract formation. See, B. Fitzgerald et al., Jurisdi
Internet (Sydney: Lawbook Co., 2004), 13, referring to Sheldon Pallet Manufacturing
v. New Zealand Forest Products Ltd [1975] 1 NSWLR 141, 147. Note, however, the
‘Postal acceptance rule’. ’ |

- F.A. Mann, "The Doctrine of International Jurisdiction Revisited after Twenty Years’, (1

Hagu_e Recueil 70. See also critique expressed in: Q.J. Kong and M.F. Hu, ‘The Chinese

of Private [nternational Law’, (2002) 3 Melbonrne Journal of International Law 417.

eree is bound. Even to these questions different answers would be possible. No
' Jicy argument has as yet been made for the proposition that the same act should
P {ne applicable law. The task of the jurist in this situation is not to find through
‘ E o construction, even if it were as simple as Beale strongly asserts, the place of
i}ldng, but to find policy considerations, which indicate which of the different
: - al systems to which the factual situation is related should be given preference.*’

omotes omitted)

se quoted words were written already in 1942, The critique expressed against
ion of contract formation being used to determine the question of jurisdiction
sice of law is even more justified and potent today, not the least due to the
oread use of the Internet. Any determination of the location of contract formation
sarily artificial when the parties are not at the same place at the time of the

formation. While it typically is reasonable to say that a contract is formed
(he last act necessary Lo make the contract binding oceurs (i.e., where the offeror
ves the acceptance), since only then is the contract actually concluded, one must
estion why this should decide the jurisdictional and choice of law questions.
makes tiiat place the proper focal point? One can picture a situation where two
exchar ge offers and counter-offers only to come to an agreement after several

ot counteroffers. Tn such a situation, the place of formation and thereby the
~0nal and choice of law questions are determined rather by coincidence under
focused on where the last act necessary to make the contract binding occurs.
Against this background, it could be submitted that placing focus on the
ally constructed place of contract formation makes little sense in cross-border
(racts, and is an inappropriate foundation for jurisdictional claims. However, it may
necessary to disregard the location of contract formation in full. The solution
in Swedish law illustrates that a suitable balance can be found. As seen in
r 6, section 1A, Swedish law attaches significance to the location of contract
ion only when both parties are present at the location of contract formation. This
ch seems reasonable. However, a slight clarification is necessary in the online
_The location of contract formation should be of relevance only where both
s knowingly are at the same location when the contract is concluded. This avoids
cance being attached to the location of contract formation where parties are not
that they are located at the same place during the formation of the coniract.*
On a more general note, it could, as observed above, be said that grounding
ctional rules, or choice of law rules, on concepts stemming from substantive law
such as the concept of contract formation, is associated with the risks of:
heriting any and all of the substantive law rule’s weaknesses; and (2) the
tive law concept developing and thereby taking on a new direction which the
e international law rule has to follow.

Neuner, ‘Policy Considerations in the Conflict of Laws’, (1942) XX(6) The Canadian Bar
lew 498-499.

This type of situation may not be as rare as it first may appear. It would, for example, not be
usual for a contract to be formed online between a seller and a buyer, both located in New
tk, without either of the parties being aware of the other party’s location.
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J. US Contractual Specific Jurisdiction of a letter into a post-box, etc.).*” The fourth step takes place when the

) ) - of the defamatory material enters the mind of a third person in the sense of
A.s seen in Chapter 5, section LA, the US approach to jurisdiction over rehended by that person (i.e., when a person reads the newspaper or letter,
disputes is somewhat different to the other approaches discussed here, Wy, ‘ ;%VD, views the painting, etc.).”" It is from this point onwards that injury is

exorbitgnt, little needs to be said about the US contractual specific j step five is, in contrast to the other steps, not really a specific step but rather
only point to observe is that a foreigner entering into a contract with a ¢ events. It occurs when and where consequences of defamation occur, such
ensure that the contract designates an exclusive forum, if it wants to ay b ‘ sed being fired, an order being cancelled or the defamed person’s spouse
under US jurisdiction. ' a divorce. Thus, step five may consist of multiple acts. Finally, step six
(US specific jurisdiction, in the context of Internet defamation, is disey  en and where the plaintiff feels the effects of the consequences of defamation
as part of Chapters 9, sections I.LK and I.N.) ' here the plaintiff economy is affected, or where emotional injury is suffered).
six may occur wherever the plaintiff is located, and when the plaintiff
K. The Place of the Wrongful Act and the Place of Harm®*® {he injury, and thereby also step six, may move with the defamed person.
plying this six-step model to e-mail communication, the first step obviously
e when the sender writes the e-mail, the second step reasonably takes place
e sender presses ‘send’ in his/her e-mail programme, the third step would
‘iake niace when the message enters the receivers ‘inbox” and the fourth step
1ak=s vlace when the receiver reads the e-mail.”"
wming to WWW communications, and e.g., online video content such as via
step one undeniably takes place when the material is written, filmed or
created and step two takes place upon the uploading of the material onto a
video platform. Steps three and four would ordinarily occur at virtually the

The first thing to be dane to properly evaluate these rules and their imp'; {ime - upon the receiver accessing the website or the relevant part of the video
for Internet defamation is to outline the sequence of events, which potentia. lv,r > However, it is important to remember that people do not always read all the
harm. In doing so, it is useful to adopt a somewhat simplified six-et=a rg that is presented on their screen. It is, for example, not uncommon for peaple
model.*® Under this model, the first step is taken when the defama[,;--.y a website and, instead of reading the material there and then, print it for later
created (i.e., written, painted, filmed, recorded, etc.). Thus, ster, cne may In such a case, step three would take place when the receiver accesses the
oceur over a period of time and at a variation of locations, but.iscaly comp ; . while step four does not take place until the receiver reads the printed
the material contains the allegedly defamatory meaning. Stéus two and three , Steps five and six are not affected by the technology used to transmit the
the transfer of possession of the defamatory material. The second step consis filory material.
dispatch of the defamatory material (i.e., through tlie'delivery of a new
posting of a letter, etc.), while the third step censisis of the third perso
possession of the defamatory material (i.e., the acauisition of a newspaper or

It is suitable to deal with jurisdiction based on the place of the wrongful
jurisdiction based on the place of harm together. Indeed, the law often deals y
as the two sides of the same coin.*

While these grounds for jurisdiction may be of interest both in the
cross-border defamation and in relation to intellectual property disputes, fo
placed on defamation actions. However, that is not to say that the discu;siﬂn €,

thereof, cannot be equally applied in the context of trademark or copyright inf &0
ments. R e

ance, in relation to the distinction between dispatch and receipt, can be found in contract
with its extensive experience in dealing with the transfer of possession. See, e.g., section 14
Electronic Transactions Act 1999 (Cth).
y, not to say most, other conceptual models, the one argued for above, can rightly be said
e too simplistic in some aspects. One could, for example, envisage a situation in which a
on writes a defamatory statement one letter at the time while constantly moving between
46. This Part is lareely based B, § o 7 ent forums. In such a somewha'.[ unusual_sihmtiqn, what is said to be step one — the creation
gl the ‘icefesyof - Ee OFP‘i . V?Htgsson, Place of Wrong in the Tort of D e defamatory material - could either be divided into step one (a), step one (b}, step one (c)
17, See, e cl{a T gﬁ: PI(QZCO?I’ (2005) 17(2) Bond Law Review 149-180. 50 0n, or one could simply say that step one took place at the time and place where the
48I : A ._t_, hap g 10 ; Hong Kong, Austraha and Sv_ved_en. tory meaning of the material was created (which, of course, does not necessarily have to
- In a situation where T-h'? party creating the defamatory material is not the one ) with the completion of the creation of the entire material in dispute). This type of
delfamatory material available to the third person (e.g., a DVD rental place), add Xlreme fringe situation is, however, beyond the scope of this book.
might take place. Also, slander could arguably be described as a six-step pro ding when steps two and three take place, one could imagine alternatives. For example,
obviously so than libel. Another respect in which this model is somewhat simplified is ' two could be argued to take place when the all of the packets constituting the e-mail
creation (i.e., StEP‘OHE} must not necessarily take the form of one identifiable act. Th sage have left the sender’s network, and similarly one could argue that step three takes place
ofa newspaper article, for example, would ordinarily consist of several sub-steps su . 0 all the packets constituting the e-mail message have entered the receiver’s network
and editing. Fortunately only step one consists of sub-steps, and no legal system places thel¢ npared to some approaches taken in relation to e-commerce). On a practical level, this type
omsteprone: alternative does not seem to have any direct consequences for the analysis.
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Obviously, the application of the six-step model to social media varieg | ' qe.g through Article 19(1) of the ICCPR. After all, in creating defamatory

different forms of media. Some - particularly those involving a ‘push’ elemgy 1 the creator has done nothing more than make a material representation of his
Twitter — will in many ways be more similar to e-mail, while others - particy ,and as long as no other person comes into contact with this material
characte:rized by a ‘pull’ structure - will be more similar to WWW commuy ‘ ation, it makes no difference on a practical level whether the opinion exists
. It_ls unfortgnate that this type of conceptual model has not been app' oughtS in a person’s head or as a material representation of those thoughts.
d}sCUSSlOIl associated with thelcontroversial topic of jurisdiction over Interne 4 k. n if focusing on step one has the advantage of being identifiable as occurring
tion. Ir;deedf, the absence of '.[hIS typ? of model has arguably contribut.:_'d'tuﬂm o specific location,® and may be advantageous in relation to the defendant’s
state (]J3 e(;):a lils]ll:;l ;[;[tJ:I:l;trlﬂaflEfltalﬂdl?gﬂl systedms._ o 1 - opility, it must, in light of the disadvantages highlighted above, be seen as
- ps:are analysed in nore etail, it is important to note g < able as a focal point for the jurisdictional and choice of law questions.

taken in this book that injury to reputation, just as many other forms of injyr
be ongoing for a period.** In illustrating the flaws of Findly J.’s statement that )
in Hong Kong in libel case can flow only from a publication in Hong Kong’,

upon the example of a Hong Kong factory owner ‘A’ reading, while in Det
newspaper alleging disloyalty amongst certain senior workers at A’s faCtory,. t of several states place part of their focus on the place where the damaging act
those workers upon his return to Hong Kong. This example should make ormed.** As the uploading constitutes the last active act by the publisher, one
injury to reputation may be ongoing and that defamation damage thus does nota id perhaps think that it was this, step two, to which such rules refer. But as is
lend itself to being pinned down to one certain location - and any attem;ﬁ ] 4 hat is not always the case. Under traditional Common Law, “‘publication’
g - - the actionable act, and ‘publication’ occurs where the defamatory material

represents a misguided legal fiction. ate S
Viewing the ongoing nature of injury/damage suffered through defa e mind of a third person,® which obviously excludes step two (indeed, the

light of the mobility associated with our modern society, it is clear that relying; Jlternative approach arguably taken in the Gutnick case also excludes step

place of injury/damage in determining jurisdiction or choice of law, howevey
spread this practice happens to be, is a seriously flawed approach. Focus : contrast, as discussed in Chapter 6, section 1.B, it seems reasonable to suggest
place of injury/damage in determining jurisdiction and/or choice of law dish and German law, in referring to the ‘where the damaging act took place’,
provide the plaintiff with extraordinarily wide possibilities of foruie shop tep two. In addition, as explained in Chapter 7, section L.C, there are reasons to
require a fictive definition of ‘the location of injury/damage’. In practice, Th. that a PRC court would place part of its focus on step two, at least if guidance
that do focus on the location of injury appear to have opted for tiwe creation of a in Article 1 of the Interpretation of the Supreme People’s Court on Application
fiction. ‘ When Trying Dispute Cases Concerning Computer Network Copyright.®
Viewing injury in the manner advocated here does ot necessarily co While it is clear that uploading constitutes step two in the case of e.g.,, WWW
with traditional approaches, but the approach advocated here is much closan lication, it is nevertheless necessary to define what constitutes ‘uploading’. There
than traditional views of ‘injury’ pinpointing it to one specific location. 2 tially three alternatives: uploading takes place: (1) where the person deing the
is located; (2) where the computer from which the material is sent, is
1. Jurisdiction Exercised over Step One or (3) \:_Vhere the server, to which the materi_al is uploaded, is located. In the
case, Kirby J. appears to suggest that uploading takes place where the server,
h the material is uploaded, is located:

diction Exercised over Step Two

None of the examined states exercise jurisdiction based on step one. This is only lo
as creation without transfer of possession cannot possibly cause harm, and
quently no defamation has occurred in step one. Indeed, step one may be taken

any transfer of possession ever being intended. In this regard, step one is unig
the only step that may be taken without the intention of the defamatory is, if focus is placed on the location where the material being created is complete to such
coming to another person’s knowledge. iec t[hat it has become defamatory.
- g L. e e . . 2 see Chapter 7, section 1.C), England, Hong Kong and Australia (see Chapter 4, section
Making the place of creation the focal point in the jurisdictional inquiry € B), and Sweden and Germany (see Chapter 6, section LB). It would, indeed, also seem possible

argued to constitute a violation of the right to hold opinions without interf aUS court could exercise jurisdiction, in conformity with the minimum contact test, over a
son having undertaken step two within the forum state.

bb v. Bloch (1928) 41 CLR 331, 363.
retation of the Supreme People’s Cowrt on Application of Laws When Trying Dispute Cases

ing Computer Network Copyright, 22 November 2000, The Supreme People’s Court,
<http: / /www.isinolaw.com > .

1f the place of uploading were adopted as the place of publication, which also
verns the choice of applicable law, the consequence would often be, effectively,

52. If, for example, a person breaks his/her foot while trekking in the Andes, an injury ma!
be suffered for an extensive period and in multiple locations, not just at the very mo
was broken.
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