MEDICAL NEGLIGENCE IN CONTEXT

cost-cutting with efficiency, and result in overworked staff, inadequate safety
measures, and an emphasis on the quantity at the expense of the quality of
heal_thcarc provision. An action for medical negligence must focus on the
ptamcular accident. One of the strengths of the forensic process is the ability to
dissect events in fine detail, although this cannot always achieve that elusive goal
“the truth”. But by focussing on the particular, tort cannot hope to address the
broader question of how accidents might be prevented, apart from the notion that
the threat of an action for negligence has some value in deterring careless
condu_ct. Many of the accidents that result in injury to patients are the result of
organisational errors or systemic failures in risk management procedures. There
has been a growing emphasis within the NHS on dealing with system failures
rather than trying to blame individuals, though blame is difficult to avoid in some
of the more egregious instances of professional incompetence.* Although efforts
to reduce the number of “adverse events” are to be applauded® from the
perspective of the individual claimant it is not likely to have much relevance in
Fhe_ie_gal context, because it is significantly easier to identify the error of the last
individual in the chain, and hold the NHS vicariously liable for that, than it is £0
establish that the whole organisation was at fault in having insﬁfﬁcient risk
management techniques to avoid or reduce the incidence of error. However, in so
far as risk management processes lead to greater standardisation of procédures

thIm_lgh the adoption of protocols, departure from those procedures could more
readily be characterised as carelessness.®

* See An Organisation with a Memory, Department of Health, 2000 (avai ; ]
org/sites/defauli/files/An%20organisation %2 0hwith%20a%20m f;m OFy. pEif;ﬂlﬂlZZ}’?i :{; ‘E.rts é:t/:{?wbzagai;
ment of Health, June 2003 (available at http:/iwebarchive.nationalarchives. gov.uk); Safei}z Ft'ml‘at' A
report for patients, clinicians and healthcare managers, 2006, Department of Heezlth (a%failabl&A t
f'mp.'//izvebm‘chive.natiana!archives. govuk); National Audit Office, 4 Safer Place for Patiem?'
Learning to improve palient safety, 2005; HC 456, 2005-2006 (available at http.:/vww.nao.or; u.ﬁ
wp—co{:fent/.up[oacfs/ZUUj/H/O50645 6.pdf). The National Patient Safety Agency was a s;;ecia.l hfalu
authquty with the remit of improving safety for patients in the NHS through reporting analvsi;vr’ aﬁd
learning from adverse incidents. In 2012 its functions were transferred to the NHS éomm:sii‘iin
Board Special Health Authority, and from April 2016 this has been dealt with by NHS ILia 'ochme %
(https.#improvement.nhs.uk). See also the Healthcare Safety Investigation Branch (s ','z;fww !rs.i]}i
org.uk). The NHS Litigation Authority (whose operating name since April 2017 is “27hLS ;‘osolut.ion”j
31;0 conth;uesh to have a role in improving patient safety. o

ome of w ich can stem from systemic management failure, as so graphi i i
Francis Reports into the Mid Staffordshire NHS Foundation Trust: Imgi:e;n;:::]ty Iﬂg;i‘tr?t?:mmccttlle
provided by Mid Staffordshire NIIS Foundation Trust January 2005-March 2009 (HC375) (2010) ang
;S’ieporr of the Mid Staffordshire NHS Foundation Trust Public Inquiry (HC 898) (2013)

Tl.lou:gh some may say that it took many years of rising medical malpractice ]itiga-tion and the
reahsatlon that this represented a significant cost to the health service, before risk manage;nent and
patient safety rose to the top of the agenda. On the gradual emergence of medical error as an issue to
be confronted sce Quick. “Outing Medical Errors: Questions of Trust and Responsibility” (2006) 14
Med. L. Rev. 22; and on the role of litigation in standard-setting in the NHS see L. Mulcahy “The
R;z:i]%ei .f(;{rez%’ech:lilent. shifting visions of the role of clinical negligence claims and trials” (2014) 22
® Attempts to sue the NHS for a failure undertake risk management processes are unlikely to be
successful. A .clai.m against a regulatory agency for an alleged failure to undertake adequgtc risk
management in _mstmctmg members of the profession about the risks associated with certain
treatment was rejected in Rogers v Faught (2002) 212 D.L.R. (4th) 366. The Ontario Court of Appeal
held that no duty of care was owed to a patient by the body with statutory responsibility for re; ]1?1131'.11
the dental profession. The position could be different, however, if the NHS had promulgated i‘:tiona%
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To concentrate simply on the general question of medical accidents obscures the
significance of medical negligence as an ethical or moral issue. Doctors are
familiar with the principle of non-maleficence (“do no harm”) as an element of
medical ethics. Normally the problem in applying this principle lies in identifying
what is harmful and how it should be avoided, but these difficulties do not apply
to negligence. Other things being equal, it is always better to be careful than to be
careless if the consequences of carelessness are personal injury to a patient.
Negligence is also a moral issue in that it is concerned with attributing
responsibility and, in some instances, blame. To say that accidents are inevitable
and that mistakes will always be made, though perfectly true, misses the
significance that an injured patient may attach to having an explanation and
apology for his injuries, and the satisfaction of knowing that steps have been
taken to prevent a recurrence of the error. The evidence from organisations
representing patients’ interests, such as Action against Medical Accidents, is that
the absence of an adequate explanation is frequently the spur to litigation.”
Information and accountability are seen as central to the needs of medical
accident victimg; and they are at least as important as compensation.? Despite
some efforts.i5 veduce the barriers to offering patients an explanation and an
apology® thie:problem of communication failures after a medical accident remains

standszds for risk management procedures in a particular area of medical practice with which a NHS

Tvsennd failed to comply. See further paras 2-255 et seq. Note that the identification by the NHS of

‘oonlled “never events”, i.e. “scrious, largely preventable patient safety incidents that should not

nccur if the available preventative measures have been implemented” makes it extremely difficult for

2 hospital to argue that there has not been any negligence when a patient is injured by such an event:

see Iin‘p://impmvement.nhs'.u.’c/resources/never—event.s'-poIicy—and—framewor;’c. See further S. Burnett,

B. Norris and R. Flin, “Never events: the cultural and systems issues that cannot be addressed by

individual action plans” (2012) 18 Clinical Risk 213.

7 Thirty years ago Amold Simanowitz, the founding director of AVMA, noted that: “*. . .the vast

majority of the victims of medical accidents do not mitially seek financial compensation but want an

explanation for what went wrong, sympathetic treatment and, if appropriate, an apology™ (*Medical

Accidents: The Problem and the Challenge” in P. Byme (ed.) Medicine in Contemporary Society:

King’ College Studies 1986-7). See also Vincent, Young and Phillips, “Why do people sue doctors?

A study of patients and relatives taking legal action™ (1994) 343 The Lancet 1609, commenting that,

“patients taking legal action wanted greater honesty, an appreciation of the severity of trauma they

had suffered, and assurances that lessons had been learnt from their experiences.” See also .

Pleasance, N. Balmer, H. Genn, A. Buck and A. O’Grady, “The experience of clinical negligence
within the general population” (2003) 9 Clinical Risk 211, 21 5 where it was found that 94 per cent of
respondents with a clinical negligence problem did not have a monetary objective when trying to
resolve their problem. See also Making Amends, June 2003, p.75, reporting that nearly 60 per cent of
respondents who had suffered an adverse mcident wanted an apology, explanation or inquiry into the
cause of the incident.

¢ House of Commons, Committee of Public Accounts, Handling clinical negligence claims in
England, 37th report of Session 2001-2002, HC Paper No.280, para.17. These concerns are also
apparent in the New Zealand Repor! of the Committee of Inquiry into the Treatment of Cervical
Cancer. 1988 see McGregor Vennell, “Medical Misfortune in a No Fault Society” in Mann and
Havard, No Fault Compensation in Medicine, 1989, p.40; Takach (1995) 3 I. Law and Med. 60, 72.

9 See the NHS Litigation Authority advice to all NHS Bodies, May 2009 (available at
h!?p://wwvw.nhsla.con-A/C'Iaims/Document.s‘/Circular%207%20‘4pologfes%2()and%2OEpranations.pdﬂ

and the NHS Resolution leaflet, Saying Sorry, June 2017 (available at http:/iwww.nhsla.com/Claims/
Documents/Saying%208orry%20-%20Leaflet.pdf). The Compensation Act 2006 s.2 provides that:
“An apology, an offer of treatment or other redress, shall not of itself amount to an admission of
negligence or breach of statutory duty.” See also the Apologies (Scotland) Act 2016 which renders an
apology inadmissible as evidence of anything relevant to the determination of liability.
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a significant factor in patients resorting to litigation.!® But litigation cannot in
itself force an apology or even a full explanation of events from an unwilling
defendant. The modern tort system is very good at identifying the financial costs
of medical accidents to patients and their families, but it is simply not equipped to
deal with the emotional trauma that “adverse events” entail for real people
leading real lives, sometimes compounded by the response of the NHS to the
adverse event.!!

Lord Woolf’s review of the civil justice system paid particular attention to
clinical negligence litigation,'? and the Civil Procedure Rules include specific
measures designed to improve the litigation process for clinical negligence
actions. In 2001 the National Audit Office published a study on clinical
negligence litigation.'* This had the effect of focussing the minds of
policy-makers on the inefficiencies and costs of the litigation process. At the
same time there has been a growing recognition of the weaknesses of litigation
from the perspective of injured patients. With this in mind, the Final Report of the
Bristol Royal Infirmary Inguiry,’* recommended that:

“There should be an urgent review of the system for providing compensation to those who
suffer harm arising out of medical care. The review should be concerned with the introduction
of an administrative system for responding promptly to patients’ needs in place of the current
system of clinical negligence and should take account of other administrative systems for
meeting the financial needs of the public.”

Indeed, the Bristol Inquiry recommended that the clinical negligence system
sho_uld be abolished and replaced by an alternative system for compensating
patients who suffer harm arising out of treatment by the NHS.'* In 1999 the

‘" See Handling Clinical Negligence Claims in England, May 2001, Pt 3 (available at
http:/fwww.nao.org.ukiwp-contentfuploads/2001/05/0001403.pdf). The National Audit Office repor,
A Safer Place for Patienis: Learning to improve patient safety, HC 456 Session 2005-205¢&
(November 2005), para.1.10 found that “only 24 per cent of NHS Trusts routinely informed patients
when they were involved in a reported incident; 6 per cent did not inform patients at all”, and-hoted,
at para.l.11, that: “Those patients who were provided with an explanation of riskseand ‘how to
minimise them were less likely to complain or make a claim.” The Health and Social Caré Act 2008
(Regulated Activities) Regulations 2014 (SI 2014/2936) have created a duty of cariiour vhich applies
to all providers of health and social care services to inform patients when a “notifiabls safety incident”
has occuired; see para.4-055. Breach of this duty renders the organisation guilty of a criminal offence.
The duty does not apply to individual healthcare professionals, though the General Medical Coungil
(GMC) imposes a professional obligation upon doctors to be candid with patients when something has
gone wrong: GMC, Good Medical Practice (2013) para.55.

""" Making Amends, June 2003, pp.42—44. For discussion of the “human” consequences of medical
accidents see Vincent, “Understanding and Responding to Adverse Events” (2003) 348 New Eng. J.
Med. 1051,

12 Access to Justice, 1996, Ch.15 (available at http.fiwebarchive nationalarchives. gov.uk/+/htip 7/
www.dca.gov.ul/civil{final/contents. him).

13 NAO, Handling Clinical Negligence Claims in England, May 2001, HC 403, Session 2000-2001.
The House of Commeons Public Accounts Committee subsequently considered this report in Handling
clinical negligence claims in England: 37th report of Session 2001-2002, HC Paper No.280.

Y See htip./iwebarchive nationalarchives.govuk/20090811143822/hitp:/www.bristol-inguiry. org.ul/
Jinal_report/the_report pdf, recommendation 37. )

' See htip:/iwebarchive.nationalarchives. govulk/20090811143822/http:/fwww.bristol-inguiry.org.uk/
final_report/the_report.pdf, recommendation 119. The government agreed that there was a need for an
urgent review and that “the current system of clinical negligence compensation needs to be reformed”,
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House of Commons Health Committee also recommended that the Department of
Health should review the issue of no-fault compensation and publish a
consultation document on the possible introduction of a no-fault compensation
scheme within the NHS.'¢ In response to these calls in 2001 the Department of
Health initiated a review of the system of handling compensation claims and
complaints in the NHS under the chairmanship of the Chief Medical Officer. The
possibility of a no-fault compensation scheme for the victims of medical
accidents was just one item on a wide agenda of how systems to deal with claims
arising from clinical negligence should be amended. Other possibilities included
greater use of structured settlements'”; schemes with fixed tariffs for specific
injuries'®; and greater use of mediation or other alternative dispute resolution
mechanisms.'® The CMO’s report of this review, Making Amends, was published
in June 2003 and made a number of important recommendations for changes to
the methods of compensation for injury sustained by patients in the NHS, though
the government response to those recommendations has been extremely limited.

Although there is now a greater recognition of the difficulties faced by injured
patients in obtaiting redress, many of the criticisms of the present system of

but did not ge-so far as to agree that no-fault compensation would be the solution: Learning Sfrom

Bristol: e Department of Health's Response to the Report of the Public Inquiry into children’s heart
surg=iv ot the Bristol Royal Infirmary 1984-1993, January 2002, Cm.5363.

16- 2agsion 1998-99, Sixth Report, Procedures Related to Adverse Clinical Incidents and Qutcomes in

Meaical Care, Vol.I, London: The Stationery Office, October 1999, para.133.

17 This issue was overtaken by events, since the Damages Act 1996 was amended to give the courts

the power to award damages as periodical payments rather than as a lump sum; se¢ paras 12-020 et
seq.

18 This would be similar to the revised Criminal Injuries Compensation Scheme, which has not
proved popular, because the awards are substantially lower than those awarded by the courts for
comparable injuries. Tt would be difficult to see how such a limited scheme could exclude an injured
patient’s right to litigate, without breaching art.6 of the European Convention on Human Rights.

19 See the Civil Procedure Rules, Pre-Action Pratocol for the Resolution of Clinical Disputes (2015)
para.5. See J. McQuater, “Pre-Action Protocols Update” [2015] JPIL. 195 discussing the revised
Protocol. Under the court’s case management powers, the court can “encourage” the parties to
litigation to use an alternative dispute resolution procedure: CPR rl 4(2)(e). But a refusal to
participate in mediation will not necessarily result in a penalty in costs. In Hulsey v Milton Keynes
General NHS Trust [2004] EWCA Civ 576; [2004] | W.L.R. 3002; [2004] 4 All E.R. 920 it was held
that an unsuccessful party who seeks to challenge the normal costs rule on the basis that the successful
party refused to agree to alternative dispute resolution must prove that the successful party acted
unreasonably in refusing ADR. The Court of Appeal set out a list of factors to be taken into account.
See also Reed Executive ple v Reed Business Information Lid [2004] EWCA Civ 887; [2004] 1 W.L.R.
3026; Rolf v De Guerin [2011] EWCA Civ 78; [2011] C.P. Rep. 24; PGF I S4 v OMFS Co 1 Lid
[2013] EWCA Civ 1288; [2014] 1 W.L.R. 1386 (silence in the face of repeated requests for mediation
will normally be considered to be a refusal of mediation); Nigel Witham Lid v Smith [2008] EWHC 12
(TCC); [2008] T.C.L.R. 3 (a party who agrees to mediation but then takes an unreasonable position in
the mediation is in the same position with regard to costs as a party who unreasonably refused to
mediate); Laporte v Commissioner of Police of the Metropolis [2015] EWHC 371 (QB); [2015] 3
Costs L.R. 471. See generally P. Hesketh, “Does mediation have a role in personal injury dispute
resolution?” [2012] 1.P.LL. 194; T. Wallis, “ADR, mediation and how and why it will be embraced by
personal injury practitioners and insurers” [2014] J.PIL. 164; A. Koo, “Ten years after Halsey”
(2015) 34 C.J.Q. 77; D. De Girolame, “Rhetoric and civil justice: a commentary on the promotion of
mediation without conviction in England and Wales” (2016) 35 C.J.Q. 162. In December 2016 the
NHS Litigation Authority launched a new mediation service for clinical disputes (htp:/www.
cedr.com/news/?item=NHS-Litigation-Authority-launches-mediation-service).
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handling clinical negligence litigation relate to the overall cost to the NHS of
dealing with claims for compensation, the relatively high administrative costs of
the tort system, and the consequences for the financial management of NHS
bodies, principally NHS Trust hospitals which bear the brunt of negligence
claims. These concerns were reflected in Making Amends. The govemment’s
response to Making Amends was the NHS Redress Act 2006, which provides for
an administrative scheme of compensation, based on existing principles of
liability, for comparatively small claims, but which falls significantly short of the
recommendations of Making Amends. Even that limited reform has not been

implemgnted, though a functioning scheme of NHS Redress does apply in
Wales.?

This book seeks to describe, analyse and, where appropriate, criticise the law of
medical negligence in its widest sense.?! Before embarking on that task, however
it may be helpful to identify the main themes and problems surrounding medicai
malpractice litigation to enable practitioners, whether lawyers or doctors, to see
the wider context within which the law operates. The first section of this chapter
considers the available information on the number of claims and the cost of
medical malpractice litigation. Since the establishment of the NHS Litigation
Authority in 1995 data on the numbers and cost of medical malpractice litigation
has improved significanily, and information on the prevalence of medical
accidents has also become more accessible. Putting the two categories together
highlights the huge disparity between the number of injuries occurring and the
numbers of patients receiving compensation. Not only does this provide a context
for the legal framework of medical negligence, it also allows for an assessment of
_claims that are sometimes put forward that there is a “malpractice crisis”, at least
in terms of the financial cost of compensating for medical negligence. The next
section deals with an argument that has often plagued the debate about litigation

ga_mely that doctors practise defensive medicine in response to the perceivrati
litigation crisis. Section 3 addresses another perennial issue, that is whether a
system of no-fault compensation specifically for the victims of medical accidents
would both solve the malpractice crisis and provide a fairer and more ¢fiicient
method of compensating injured patients. Section 4 discusses the proposals from
the CMO in Making Amends for reform of the compensation mashanisms, and is
followed by an outline of the NHS Redress Act 2006. The chapter concludes with
a brief consideration of the implications of the Human Rights Act 1998 for the
future development of the law of medical negligence.

* See paras 1-102-1-107.
1 And so it is not limited to an exposition of the tort of negligence, but also includes discussion of

other for{m‘. of liability that arise in the context of medical care, such as consent to treatment
confidentiality and product liability. '

[6]

MEDICAL NEGLIGENCE IN CONTEXT
1. MEDICAL ACCIDENTS AND CLAIMS DATA

There is a widespread perception, particularly in the medical literature and the
popular press, that the UK is in the grip of a medical malpractice “crisis”.?? In the
past that sense of crisis came, not from the realisation that large numbers of
patients were suffering serious injury in the course of their medical treatment, but
from the fact that claims for negligence and the cost of meeting those claims was
increasing.2* But there has also been some recognition, certainly within the NHS
if not the general public, that litigation is probably a symptom of the underlying
problem of iatrogenic injury attributable to “adverse events” in healthcare.** It
makes no sense to talk of a crisis in malpractice litigation, which sometimes leads
to criticism of the victims of medical negligence and their lawyers for having the
temerity to sue, without addressing the prior question of the size of the problem
of accidental injury (whether attributable to fault or not) in healthcare. In the
absence of reliable information about how many injuries occur each year as a
result of medical negligence it is impossible to identify what the “appropriate”
level of litigaticn should be. All the evidence suggests that there are far fewer
claims than th¢ 1icidence of negligently inflicted harm would warrant.>® From the
patients’ petgpective it could be argued that the malpractice “crisis™ arises from
too few-patients being able to litigate, rather than too many doctors becoming
deferidants. In this arena perceptions are everything.

(a) How many medical injuries occur?

It is not known with any precision how many accidental injuries attributable to
healthcare occur each year in the UK. In 4n Organisation with a Memory the
Department of Health estimated that 850,000 adverse events could occur in NHS
hospitals each year, resulting in £2 billion direct cost in additional hospital days

22 The sense of a litigation “crisis” has not been confined to medical negligence litigation, but can be
seen in assertions that the UK has developed a “compensation culture” whereby individuals are all too
ready to resort to litigation, with damaging social consequences. For consideration of the validity of
{hese claims see: R. Lewis and A. Morris “Challenging Views of Tort” [2013] J.P.LL. 6% and [2013]
IPIL.137: R. Lewis and A. Morris, “Tort Law Culture: Image and Reality” (2012) 39 J. Law & Soc.
562: I. Ilan, “The Commodification of Compensation: Personal Injury Claims in an Age of
Consumption” (2011) 20 Soc. & Leg. Stud. 39; J. Hand, “The Compensation Culture: Cliché or Cause
for Concern?” (2010) 37 J. Law & Soc. 569; A. Morris, “Spiralling or Stabilising? The Compensation
Culture and Our Propensity to Claim Damages for Personal Injury™ (2007) 70 M.L.R. 349; R. Lewis,
A. Morris, and K. Oliphant, “Tort personal injury claims statistics: Is there a compensation culture in
the United Kingdom?” [2006] J.PIL. 87; K. Williams, “State of fear: Britain’s ‘Compensation
Culture® Reviewed” (2005) 25 L.S. 499; K. Williams, “Politics, the Media and Refining the Notion of
Fault: Section 1 of the Compensation Act 2006™ [2006] J.P.L.L. 347.

23 The sense of crisis seems to come in “waves”, in response to whether there has been a significant
percentage increase, year on year, in the costs of handling medical malpractice claims, as published by
the NHS Litigation Authority.

24 See, in particular, An Organisation with a Memory, 2000 (available at htip:/iwww.aagbi.org/sites/
default/files/dn%20organisation%20with%20a%20memory.pdf).

25 The National Audit Office report, Managing the costs of clinical negligence in trusts (September
2017), HC 305 Session 2017-2019, para.2.6 stated that: “The number of claims as a percentage of
harmful incidents reported remains small, at less than 4%.”
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alone (i.e. excluding the economic and personal costs to victims).2 Around half
of these adverse events might be avoidable. The figure of 850,000 adverse events
was an extrapolation from the Harvard Medical Practice Study?” and the Quality
in Australian Health Care Study,?® on the basis of which it was estimated that
there could be between 314,000 and 1,414,000 potential adverse events a year in
NHS hospitals alone (based on 8.5 million inpatient episodes a year), and
l_)etween 60,000 and 255,000 potential instances of permanent disability or :ieath
in cases where an adverse event has occurred 2’ The National Audit Office report

4 safer place for patients: Learning to improve patient safety*® indicated that 1’01i
2004-2005 there were around 974,000 reported incidents and near misses.3! This
excluded hospital acquired infections, which could increase the number by
around 300,000 incidents. A small UK study®? involving a review of 1,014 files
from two acute hospitals found that 10.8 per cent of patients experienced an
adverse event®® though the overall number of adverse events was 11.7 per cent
(some patients suffered multiple adverse events) and almost half (48 per cent) of
the adverse events were judged to be preventable. Of the adverse events, 66 per
cent of patients had minimal impairment or recovered within a month; 19 ;J(il‘ cent
had moderate impairment; 6 per cent had suffered permanent impairment; and in
8 per cent the adverse event contributed to death. Each adverse event 16;(1 to an

% dn Organisation with a Memory, 2000, para.1.15, This figure was repeated in Making Amends
June 2003, p.32, para.6. See also Safery first: A report for patients, clinicians and healfhcare;
managers, 2006, Department of Health, para.l.1.

#7 Harvard Medical Practice Study to the State of New York, Patients, Doctors and Lawyers: Medical
Injury, Malpractice Litigation and Patient Compensation in New York, 1990, This study f.mmd that
adverse events constituted 3.7 per cent of admissions to hospital; 69 per cent of injuries were caused
by errors; 1 per cent of hospital patients suffered injury as a result of negligence; and over 90 per cent
of the Pauents who suffered injury as a result of negligence went uncumpeﬁsuted. The Report is
summarised in three articles in the New England Journal of Medicine: “Incidence of Adverse Events
and Negligence in Hospitalized Patients” (1991) 324 New Eng. J. Med. 370; “The Nature of Adverea
Eve.nrs in Hospitalized Patients™ (1991) 324 New Eng. I. Med. 377; “Relation Between Malpraci;‘
Clam“ls and Advejrsc Events Due to Negligence™ (1991) 325 New Eng. J. Med. 45. »
28 Wllsc.:n, R.uncm:lan and Gibberd et al. (1995) 163 Med. I. Aus. 58471 (cited in S.N. Weinpart, et
al., “Epidemiology of medical error” (2000) 320 B.M.I. 774). This study estimated <lat ;dvc’rse
events occurred in 16.6 per cent of admissions to hospital, and 51 per cent were cénsidered to be
preventable. '\

> An Organisation with a Memory, Table 2.2. Not all of these adverse events wii! necessarily have
caused or contributed to the injury or death in these cases. If the figures from the Harvard Medical
Practice Study are extrapolated to the UK, medical error may contribute to up to 40,000 deaths a year.

This is an astonishing figure, which far exceeds the combined number of deaths cach year in road and
work accidents.

30 2005; HC 456, 2005-2006.

?' ,A pat.ient safety incident was: “any unintended or unexpected event that lead to death, disability,
mjury, disease or suffering for one or more patients”, and a near miss was: “any situation that coulci
have resulted in an accident, injury or illness for a patient, but did not, due to chance or timel
intervention by another”. 4 :
* Vincent, et al., “Adverse events in British hospitals: preliminary retrospective record review”
(2001)_32; B.M..J. 517. See also A. Sari et al,, “Sensitivity of routine system for reporting patient
;q?fc!.y incidents inan NHS hospital: retrospective patient case note review” (2007) 334 BMLI. 79.

- Deff'med by Vincent et al. as: “an unintended injury caused by medical management rather than b
the discase process and which is sufficiently serious to lead to prelongation of hospitalisation or t?){
l‘f:.mporary or Pgmanent impairment or disability to the patient at time of discharge.” Note that
different definitions of an adverse event may partially explain the large differences in estimates
between the Harvard Medical Practice Stucdy and the Quality in Australian Health Care Study. L
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average of 8.5 additional days in hospital at a cost of £290,268 to the hospitals
concerned. The study estimated that around 5 per cent of the 8.5 million patients
admitted to hospitals in England and Wales per annum (i.e. 425,000 patients)
experience a preventable adverse event, resulting in an additional three million
bed days, at a cost of around £1 billion to the NHS in bed days alone.

An Organisation with a Memory*® also stated that:

. there were over 38,000 complaints about all aspects of Family Health
Services in 19981999 and nearly 28,000 written complaints are made
about aspects of clinical treatment in hospital®;

. there were over 6,600 adverse incidents involving medical devices reported
to the Medical Devices Agency in 1999, including 87 deaths and 345
serious injuries;

. hospital acquired infections, around 15 per cent of which may be avoidable,
are estimated to cost the NHS nearly £1 billion a year*’;

. nearly 10,000 people are reported to have experienced serious adverse
reactions i drugs®¥;

. around_ 1,150 people who have been in recent contact with mental health

services commit suicide.

Notwall of these incidents necessarily reflect adverse events, but still the
iaformation currently available “must be regarded as a serious underestimate of

# An Organisation with a Memory, para.3.15 suggests that, in the healthcare setting, as many as 70
per cent of adverse events may be preventable.

35 An Organisation with a Memory, para.l.15.

36 Figures taken from Handling complaints: monitoring the NHS complaints procedures (England,
Financial Year 1998-99), Department of Health, 2000, In 2000-2001 written complaints concerning
hospital treatment had risen to almost 33,000, and there were 44,442 complaints in primary care:
Making Amends, June 2003, p.79, paras 14 and 15.

37 Figures taken from The Management and Control of Hospital Aequired Infection in Acute NHS
Trusts in England, National Audit Office, 2000 (available at http:/fwww.nao.org.uk/wp-content/
uploads/2000/02/9900230 pdf). See also NAO, Reducing Healthcare Associated Infections in
Hospitals in England (2009) HC 560, Session 2008-2009 (available at http:/Awvww.nao.org.uk/wp-
content/uploads/2009/06/0809560 pdf) which reported a prevalence rate in England for healthcare
associated infections of 8.2 per cent (i.e. 8 out of 100 patients contract an infection whilst in hospital)
at a cost of at least £1 billion.

38 4n Organisation with a Memory, Table 2.1. The Guidance issued by the Department of Health,
Building a Safer NHS for Patients—Improving Medication Safety, January 2004 (available at
hitp://webarchive. nationalarchives.gov.uk/20130104183924/htip:/twww.dh.gov. uk/prod_consum_dh/
groups/dh_digimz'assets/@dh/@en/dncuments/digftaiasset/dfz_4084961.pdf) identifies medication
errors, discusses their causes and frequency and identifies strategies to reduce the risk of medication
errors occurring. See also Medicines & Healthcare Products Regulatory Agency, /mproving
medication error incident reporting and learning (2014) (available at http:/fwww.england.nhs. wle/wp-
content/uploads/2014/03/psa-sup-info-med-error.pdf) noting that a review of medication error
incidents over six years between 2005 to 2010 reported that there were 525,186 incidents; of these,
86,821 (16 per cent) of medication incidents reported actual patient harm, and 822 (0.9 per cent)
resulted in death or severe harm. In the two years April 2014 to March 2016 there were 112
medication errors reported to the National and Learning System where the outcome was death: NHS
Improvement, December 2016 (available at http:/iwww.govul/government/uploads/system/uploads/
attachment _data/file/575152/F OI National Reporting_and_Learning System__NRLS _medication_
errors.pdf). See also House of Commons Public Accounts Commitiee, Reducing Healthcare
Associated Infection in Hospitals in England, Fifty-second Report of Session 2008-09, HC 812.
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the size of the problem”.*® That report observed that even less is known about the
number of adverse events in primary care settings. Research carried out for the
Chief Medical Officer’s review of clinical negligence in the NHS, Making
Amends, found that of 8,000 people interviewed approximately 400 considered
that they had suffered injury or other adverse effects as a direct result of medica]
care.** Of these, almost 30 per cent (i.e. about 1.5 per cent of the total sample)
reported that the event had had a permanent impact on their health. Just over half
of the adverse events happened in NHS hospitals and 25 per cent in primary care,

There have been no large scale studies in the UK of the incidence of adverse
events since Making Amends was published. The report of the House of
Commons Health Committee, Patient Safety,*' concluded that there was
insufficient data about patient safety events in England and that more rigorous
data collection was needed. The Health Foundation has noted the difficulty of
comparing data from different countries and different studies, but on the basis of
a review of a large number of international and UK studies ‘considered that the
figure of about one in ten people being harmed by their healthcare was
reasonable, though recent research had suggested that the rates could be even
higher. The estimated proportion of adverse events that are thought to be

preventable varies, but generally ranged between one third and half of all events.
The Health Foundation concluded that:

“It v_vould _be easy 10 focus on the numbers and proportions presented in this research scan
while losing sight of what they really mean. Even ‘small’ estimated proportions of adverse

cvents4 equate to hundreds of thousands of people potentially harmed through healthcare every
year.”#?

(b) How many claims are there?

If knowledge about the number of medical accidents that occur each year, and tie
number which result from negligence, is sketchy, knowledge about the wanber
and cost of claims has improved significantly. Until 1989 information on claims
was not systematically collected by the NHS, and even after 198% information
was patchy. Knowledge about the number and cost of claiins.ias steadily
improved since the creation of the NHS Litigation Authority in 1995. Whatever
the inadequacies of claims data in the 1980s, it was possible to identify a clear
trend of significant increases in claims. Between 1983 and 1987 alone the number
of claims doubled, and this was accompanied by a substantial increase in the
value of damages awards.** This was reflected in a marked increase in doctors’

** An Organisation with a Meaning, para. 2.1.

W Making Amends, p.33, para.8.

11 Sixth Report of Session 2008-09, HC 151-1.

2 Health Foundation, Evidence scan: Levels of harm (2011) at p.40 (available at http -/Awww health.
org.uki/sites/health/files/LevelsOfHarm_0.pdf).

** Ham, Dingwall, Fenn, Harris Medical Negligence: Compensation and Accountability (1988)
King’s Fund Institute, p.11. This phenomenon is not new. In the 19508 Lord Nathan commented that
the post-war years had seen a very substantial increase in the volume of medical negligence actions:
Nathan, Medical Negligence, Butterworths, 1957, p.5. This was attributed to the introduction of the
NHS, which had created a subtle change in the relationship between doctor and patient, to the

[10]
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annual subscription rates to the medical defence organisations.** The increase in
claims, or, TNOTe specifically, the increase in subscription rates that the increased
claims produced, provoked an outcry from the medical profession against
Jawyers, patients, the Legal Aid system, and the courts.** It was claimed that there
was a “malpractice crisis” and that doctors were practising defensive medicine.*®
There were calls for the introduction of a scheme of no-fault compensation for
the victims of medical accidents.*’ The response of government was first to
reimburse two thirds of defence organisation subscription fees for NHS hospital
doctors (general practitioners had always been permitted to deduct subscription
fees as a practice expense under their terms of service), and then to take over the
whole cost of hospital medical accidents under arrangements for NHS

indemnity.*®

In 1996 the Woolf Report estimated that there were about 20,000 claims
outstanding against the NHS, with about 2,500 having a value in excess of
£100,000. About 5,000 claims were disposed of each year, a figure matched by
the number of claims entering the system.* The National Audit Office report,
Handling Clinical Negligence Claims in England,?° indicated there were about
23,000 claims-against the NHS outstanding. 10,000 new claims were received in
1999—2000, with 9,600 claims cleared, with the rate of new claims per thousand
finished ecnsultant episodes having increased by 72 per cent between 1990 and
199554 The NHS Litigation Authority reported an increase in new claims, from
2411 in 1999-2000 to 4,115 in 2000-2001 for the Clinical Negligence Scheme

introduction of the Legal Aid system which enabled impecunious patients to litigate, and finally to
changes in the law on the liability of hospitals (en which see paras 9-008 to 9-013).

44 Tp 1977 the cost of subscription to a medical defence organisation (the Medical Defence Union or
the Medical Protection Society) was £40. By 1988 this had reached £1,080. In 1978 one in 1,000
doctors in Britain had a claim paid, but by 19901991 this had risen to 26 in 1,000 doctors: Fenn,
Hermans and Dingwall, “Estimating the cost of compensating the victims of medical negligence”
{1994) 309 B.M.J. 389. The frequency of claims against British doctors doubled between 1985 and
1988 alone: Hoyte, “Medical Negligence Litigation, Claims Handling and Risk Management” (1994)
1 Med. Law Int. 261. For a detailed analysis of claims settled by the Medical Defence Union in 1989
see Hoyte (1995) 3 Med. L. Rev. 53.

45 See Jones, “The rising cost of medical malpractice™ (1987) 3 PN. 43.

4 Comparisons with the position in the USA were often drawn, implying that the UK would follow a
similar path. The analogy is unhelpful, however, for many reasons: see Quam, Fenn and Dingwall
(1987) 294 BM.I. 1529 and 1597, Ham, Dingwall, Fenn and Harris, Medical Negligence:
Compensation and Accountability, 1988, pp.19-20. There is considerable dispute as to the causes of
the American medical malpractice “crises”: see Terry (1986) 2 P.N. 145; and the evidence suggested
that claim rates in the USA fell after 1985: Fenn, Dingwall and Quam (1990) 301 B.M.J. 949. I.R.S.
Prichard, “Liability and Compensation in Health Care,” A4 Report to the Conference of Deputy
Ministers of the Federal/Provincial/Territorial Review of Liability and Compensation Issues in Health
Care (1990) found that there was no crisis in Canada arising out of the number of successful
malpractice claims. Despite a growth in litigation only a modest percentage of patients suffering
avoidable health care injuries received compensation. For discussion of these issues in an Australian
context see Sappideen (1991) 13 Syd. L. Rev. 523; and for a comparative analysis see Trebilcock,
Dewees and Duff (1990) 17 Melbourne Univ. L. Rev. 539.

7 See Jones, “Medical injury—the fault with no-fault” (1987) 3 PN. 83.

“ See para.9-081.

49 Access to Justice, 1996, Ch.15, para.10.

 May 2001 (available at http-/wwwnao.org. uk/wp-content/uploads/2001/05/0001403.pdy).

5 This figure was taken from Fenn, Diacon, Gray, Hodges, and Rickman, “Current cost of medical
negligence in NHS hospitals: analysis of claims database” (2000) 320 B.M.J. 1567.
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for Trusts (i.e. post-31 March 1995 incidents),’? b i igni

: ,>% but this figure fell significant]
t0 2,068 in 2001-2002.3 F or 2002-2003, the first year when the NHSgI]jlitigatioz
A'utlzlio.n.ty would have received notification of all claims under both the Existing
L1ab11l1t1es Scheme an;l the Clinical Negligence Scheme for Trusts (therefore
cI)\fermg both pre—Aprsl}; 1995 and post-March 1995 incidents), a total of 6,797
claims were received.”* The NHS Litigation Authority r , ions:
claims in 2001-2002 and 2002-2003 .55 1 eporied reductions in

Figures taken from the NHS Litigation Authority®® Annual Report and Account
for 2004 to 2017°7 show that the number of new claims® per annu[ﬁ was fai?ls
steady t_mtl] 2008,.rose gradually between 2008 and 2010 but then rose sharply tz
a pefak in 2014. Since then there would appear to have been a small, but stead
declme in the number of new claims notified,>® though the figure for} 2016-20 13%
is almost double that of 2004-2005:

e 2004-2005: 5,602 new claims;
. 2005-2006: 5,697 new claims;
. 2006-2007: 5,426 new claims;
. 2007-2008: 5,469 new claims;
. 2008-2009: 6,217 new claims;
. 2009-2010: 6,652 new claims;
. 2010-2011; 8,655 new claims;
. 2011-2012: 9,143 new claims;
* 2012-2013: 10,129 new claims;
. 2013-2014: 11,945 new claims;
. 2014-2015: 11,497 new claims;
. 2015-2016: 10,965 new claims;
. 2016-2017: 10,686 new claims.

2 NHS (England) Summarised Accounts 2000-20
) —2001. The NHS (England) S i
i«aﬂabIe from the National Audit Office at hétp:/Avwwinao. gouu(f. L
J_‘ NHS (England) Summarised Accounts 2001-2002, para.6.9,
f‘ Making Amends, p.58, para.32.
3 Making Amends, p.58, para.32.
€ Note that the operating name of the NHS Litigati i
e S Litigation Authority since April i ¥
iesolunon ’,. though the NHSLA’s formal status has not changed. Pl 2017 15 now “NHS
201’[:222 di]lta is ta.keu. trc.)m the NHSLA Annual Report and Accounts for the tespective years except for
5 015 where it is takcq from NHSLA Factsheet 3: information on claims 2014;15 From
2 T§h—i2017 the 1;;\1-1|-g.1a]11rs:pnrt is referred to as the NHS Resolution Report and Accounts .
s covers both the Clinical Negligence Scheme for Trust: isti il
Bond s e B B tusts and the Existing Liabilities Scheme,
5 " o . .

This is possibly attributable to changes in entitlement to legal aid, and the bar against recovery of
;uccess .fees from Qefeudants under a conditional fee agreement, brought about by the Legal iid
5 I(—J:ntencm.g and Punishment of Offenders Act 2012; on which see C. Klage, S. Trask and J Whealcr?

egz.il_ Aid—DBut Ngt As We Knew It: A Guide to the New Legal Aid Scheme for Perso;}al Inj
Practitioners Following LASPO™ [2014] I.P1.L. 30, 34, o
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In addition, the medical defence organisations (the Medical Defence Union and
the Medical Protection Society) settle approximately 700 new claims per annum
arising from incidents in primary care.®

It can be seen that, even allowing for a doubling of claims between 2005 and
2017, these figures bear no relationship to the estimated number of patients who
suffer a preventable adverse event (425,000 patients) in NHS hospitals each year.
Of course, not all preventable adverse events would necessarily be categorised as
negligent by the legal system, and most of them would lead to only temporary or
minor impairment or disability which may not justify litigation. Nonetheless, and
notwithstanding the comparatively poor success rates for claimants in medical
malpractice litigation, it seems likely that there are many more patients with a
genuine potential claim who do not litigate than there are patients with a spurious
claim who do.®!

(¢) How many claims are successful?

The success tate for claims depends upon how they are measured. In 1978 the
Pearson Conimission estimated that for all personal injury claims brought the
success rate$or claimants was about 85 to 90 per cent, but for medical negligence
claims—tavas only 30 to 40 per cent.’? The Review of Legal Aid expenditure,
Eligibitity for Civil Legal Aid,% estimated that for legally aided litigation the
slicoess rate for medical negligence claims was 42 per cent, whereas for road
waffic claims it was 84 per cent, and 79 per cent for work accident claims. Other
studies put the overall success rate for medical negligence claims at around 25
per cent® to 30 per cent.®> Figures for clinical negligence claims handled by the

0 An Organisation with a Memory, para.4.39; cf. the figures in Making Amends, June 2003,
pp.62—63, indicating that the Medical Protection Society receives between 400 and 500 claims against
general practitioners per annum, and the number of claims received by the Medical Defence Union
ranged between about 1,400 and 1,800 per annum between 1995 and 2000. This data is old but the
defence organisations do not systematically publish information on the annual number of claims.

61 The National Audit Office report, Managing the costs of clinical negligence in lrusts (September
2017), HC 305 Session 2017-2019, para.2.6 noted that: “Only a small proportion of people who
experience something going wrong currently choose to make a claim against the NHS. The number of
claims as a percentage of harmful incidents reported remains small, at less than 4%. ... A small
change in patient attitudes to making a claim, particularly from older people, could have a large
impact on the number of claims.” See also P. Pleasance, N. Balmer, H. Genn, A. Buck and A.
0’ Grady, “The experience of clinical negligence within the general population” (2003) 9 Clinical Risk
211 found that respondents reporting a clinical negligence problem did nothing about resolving the
problem 51 per cent of the time, compared to 18 per cent for other types of problem.

62 Royal Commission on Civil Liability and Compensation for Personal Injury, Cmnd. 7054 (1978),
Vol.I, paras 78 and 1326.

63 (1991) HMSO.
64 Hawlkins and Paterson, “Medicolegal audit in the West Midlands: Analysis of 100 Cases” (1987)

295 B.M.J. 1533; Fenn, Hermans and Dingwall, “Estimating the cost of compensating the victims of
medical negligence” (1994) 309 B.M.J. 389.
&5 P Fenn et al., “Current cost of medical negligence in NHS hospitals: analysis of claims database™

(2000) 320 B.MLJ. 1567.
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NHS Litigation Authority in the 10 years from April 2007 to 31 March 20179 put
the claimant success rate at almost 46 per cent:

Resolved without a damages payment 27,175 30.26%
Resolved with a damages payment 40,393 44.97%
Resolved as a periodical payment 728 0.81%
Claims notified, not yet resolved 21,522 23.96%

89,818 100.00%

Of the small number of cases that go to trial claimants succeed in obtaining
damages in approximately 40 per cent.5?

(d) The cost of claims

A clear picture of the overall cost of medical negligence litigation emerged from
the National Audit Office summarised accounts of the NHS, and from data
provided annually by the NHS Litigation Authority. The accounts distinguish
between the actual amounts spent in meeting claims in any one year and
provisions in the accounts for the cost of future claims. There is a very marked
difference between the sums (including costs) actually paid out in a given
financial year, and estimates of the future total cost of all potential claims arising
from incidents up to the date of the assessment. Moreover, the sums allowed for
potential future claims can change significantly, sometimes simply to reflect

different actuarial assumptions rather than any perceived future increase in
litigation,

Annual cost of claims  Tracing the accounts over a number of years
demonstrates the increase in the liability of the NHS, most significantly in-tcrins
of the assessment of future claims. At 1 April 1996 the estimated actual.cost of
NHS clinical negligence litigation was put at £200 million per annum, with an
expectation that this would grow by about 25 per cent per anunsn over the
following five vears.” The estimated actual expenditure of the NHS in England
on medical negligence claims in 1997-1998 was £223.5 million.”™ In 19981999

8 NHS Resolution Factsheet 3—Claims Information 2016-2017. This data does not inc
incidents notified which have not yet been a claim.

7 Less than 1 per cent of claims go to trial. Tn 2015-2016 there were 96 cases, and in 2016-2017
there were 121 cases (figures and percentages taken from the NHSLA Anmual Report and Accounts
2015-2016 and NHS Resolution Annual Report and Accounts 2016-2017).

% Until 1996 data on NHS claims was not routinely collected. An estimate of the annual cost of
medical negligence litigation to the NHS in 1990-1991 was £53.2 million (£74.5 million at 2002
prices): Making Amends, June 2003, p.60, para.35.

8 EL(96)11, n.2. This estimate was repeated in the NHS (England) Summarised Accounts 1995-96,
para.48.

" NHS (England) Summarised Accounts 1997—98.

lude open
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the NHS in England paid out around £400 million in settlement of clinic?l]
negligence claims.”" The pattern of annual payments for England™ can be seen in
the figures from the turn of the century:

. 2000-2001; £415 million;

. 2001-2002: £446 million;

. 2002-2003: £446 million;

. 2003-2004: £442.5 million;

. 2004-2005: £502.9 million;

. 2005-2006: £560.3 million;

. 2006-2007: £579.4 million;

. 2007-2008: £633.3 million;

. 2008-2009: £769.2 million;

. 2009-2010: £787 million;

. 2010-2011: £863.4 million;

. 2011-2012: £1,277.3 million;
. 2012-2015£1,258.9 million;
. 2013-26.4: £1,086.3 million;
. 201452815: £1,169.6 million;
. 2615-2016: £1,488.5 million;
. 2016-2017: £1,707.2 million.

These sums are not directly related to the number of new claims per annum since
they reflect the amounts paid in damages and costs in settlement of cases initiated
in previous years.

In Making Amends the Chief Medical Officer remarkeq t_hat although an annu_a]
cost of compensation claims of approximately £450 million was a large sum in
absolute terms, it represented slightly less than 1 per cent of th_e ‘annual
expenditure of the NHS at that time.”* The figure of £1,707.2 million fc;z
2016-2017 amounts to 1.6 per cent of the NHS England budget for 2016_—2_017. ;
This clearly represents an increase in the financial burden on _the NHS'arlsmg out
of malpractice litigation, though it should be noted that an increase in the total
cost of settlements in any given year tells one nothing about whethclar the number
of claims is increasing, since the cost of settling claims from‘earhe?' years may
reflect increases in the awards of damages and increased efficiency in d1lsposmg
of some of the backlog of cases. Indeed, the annual number of claims has
declined by 11 per cent in 2016-2017 (annual cost of settlements: £1,707.2
million) from a peak in 2013-2014 (when the annual cost of settlements was

7 NHS (England) Summarised Accounts 1998-99. .

72 These figures are taken from the NHS (England) Summarised Accounts from ' 2001-2002 to
2002-2003, from the NHSLA Fact Sheet No.2, August 2004, and then from the NHSLA Reporl“cmd
Accounts fram 2005 to 2016-2017 (referred to as NHS Resolution Repori and Accounts from
2016-2017).

" Making Amends, June 2003, p.26, para.14. ’

™ NHS England's budget for 2016-2017 was £106.79 billion: sce The Government s mandate to N:HS
England for 201617 (http://www.gov. uklgovernment/uploads/system/uploads/attachment_data/file/
600604/NHSE_Mandate_2016-17 pdf).
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£1,086.3 million).” One other feature of the cost of claims worth noting is how

skewed awards are across the range of successful claims. The National Audit
Office reported that:

“In 2016-17, there were 590 claims with a value above £250,000, representing 8% of the total
number of successful claims but accounting for 83% of the total damages awarded. Between
200607 and 2016-17, these claims accounted for 85% of the increase in costs of damages
awarded (£0.9 billion out of £1.0 billion).”

Provisions in the accounts The amounts actually paid out in settlement of
claims should be distinguished from the sums set out in the accounts as
provisions for claims. Estimates of future expenditure include both (1) claims that
are known about, and (2) claims that it is anticipated will be made in the future in
respect of incidents that have already occurred, but the patient is either unaware
of the damage or has yet to make a claim (incurred but not reported (“IBNR”)
claims). The first category involves estimating the total potential cost of all
outstanding claims where it is estimated that there is a better than 50 per cent
chance of the claim succeeding, plus cases where a periodical payments order is
in place.”” The figure involves making assumptions about the likely success rate
of claims and the damages awarded. The latter category of provisions (IBNR
claims) is clearly an estimate that involves a high degree of speculation, both as
to the number of successful future claims and their overall value, IBNR claims
make up over 60 per cent of the provisions in the accounts 78 The figures for
provisions in the accounts™ for the last 10 years are:

. 2007-2008: £11.9 billion®?;
. 2008-2009 : £13.4 billion;
. 2009-2010: £14.9 billion;
. 2010-2011: £16.6 billion;

3 See para.1-013.

6 NAO, Managing the costs of clinical negligence in trusts (September 2017), HC 305" Session
2017-2019, para.2.11. A large proportion of these claims are related to birth injury.

" In the case of periodical payments orders the annual cost will generally Yie lorown, but the
claimant’s life expectancy will be uncertain. The National Audit Office report, Maraging the costs of
clinical negligence in trusts (September 2017), IC 305 Session 2017-2019, para.1.15 found that: “By
the end of 2016-17, there were 1,300 clinical claims agreed with outstanding periodical payments,
with an estimated future cost of £9 billion at present value, included in the provision. These costs may
be settled over a long time period, depending on a claimant’s life expectancy.” NHS Resolution's
Annual Report and Accounts 2016-2017 noted, at p.20, that: “the costs of meeting these annual
payments are increasing, as around 200 new cases a year are compensated in this way. At this point in
time, more cases are being committed to such a payment regime than are leaving.”

™ NAO, Managing the costs of clinical negligence in trusts (September 2017), HC 305 Session
2017-2019, para.1.13 i

™ These figures are taken from the NHSLA Report and Accounts for 2008 and 2009, and then from

the NHSLA Factsheet 2, Financial Information, published along with the Annual Report, for the years

2010 to 2017.

%0 £1.5 billion of this was a consequence of allowing for the effects of the decision of the Court of
Appeal in Tameside and Glossop NHS Trust v Thompstone [2008] EWCA Civ §; [2008] 1 W.L.R,

2207 that when indexing periodical payments in respect of future pecuniary Joss for the costs of care

the court does not have use the retail prices index but can use an index of carnings (which is likely to

increase more than RPT). See paras 12-024 to 12-027.
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. 2011-2012:; £18.6 billion;
. 2012-2013; £22.7 billion;
. 2013-2014: £25.7 billion;
a 2014-2015: £28.3 billion;
! 2015-2016: £56.0 billion;
. 2016-2017: £64.7 billion.

The figures for provisions in the accounts are strongly influenced by tW(I: dlst?ftﬁl-lt
rates applied to claims. If the discount rates go down, _the figure 01'2 o 1t e

rovisions will go up, sometimes by a large amount. The increase from e L\Z
2016 (£28.3 billion to £56 billion) was alm_ost entirely du(? to a E:hange in :
Treasury’s discount rate used when estimating futu_re provisions in govemmczl_l
accounts, to reflect the general principle that money is worth more the_ soone;r3 it is
received. In 2015-2016 this rate was changed_ from 2.2 per cent tq minus 0 pg
cent, and that alone accounted for £25.5 billion of the increase in prowsmns.h
The figures are also affected by the cliscoun't rate used b){ the courts Fo_assess the
present value of/afuture sum when calculating damages in p(?rsonal 1njsli1ry casﬁs.
In March 201 that rate was reduced from 2.5 per cent to minus 0.75% and that
change added-£4.7 billion to provisions.®

These.very large sums for provisions in the accounts do not bear muc}i
rescnthlatice to the actual sums paid out per annum by the NT-TS _for c}mlcél

fegligence claims.™ It is important to appreciate that the provisions in t &
socounts are an accounting figure that represents the tqtal pgtentna_l 11ab1ht)l( of the
NHS (in England) in respect of clinical negligence claims (including ‘possﬁlelfu;
as yet unidentified future claims in relation to past events—IBNR claims) if a Lo

those claims were paid today (or, rather, at the end of the relevant accounting
period). But in reality they will be paid over many years in the future alid sotrr;e
may never crystallise into real liabilities. They do not represent the annua cos 110
the NHS of medical negligence litigation, and the sums can vary dramatically
depending upon the actuarial assumptions used.

(e) Delay and lawyers’ costs

The tort system is notoriously slow to achieve compensation for injured
claimants, at least compared to administrative systems of compe_nsanon spch as
no-fault schemes and social security. For claims under‘ the Clinical Negligence
Scheme for Trusts (CNST) in 2001-2002 the average time was 1.27 )_/eargs5 fror_n
notification of the claim to settlement or discontinuance of the claim.®> This

8 NHSLA Annual Report and Accounts 2015-2016, p.22. The change in the year of £25.5 billion was
“an accounting adjustment rather than a measure of harm™ at p.5.

82 See para.12-091.

8 NHS Resolution Annual Report and Accounts 2016-2017 at p.9.

8 See para.1-017. o
8 NHSp(England) Summarised Accounts 2001-2002, fig.17. This figure subsequently fell to 1.19

years: Making Amends, Tune 2003, p.92, para.11.
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THE BASIC PRINCIPLE

“...the court has to be satisfied that the exponents of the body of opinion relicd upon cgp
demonstrate that such opinion has a logical basis. In particular in cases involving,
often do, the weighing of risks against benefits, the judge before accepting a body
as being responsible, reasonablc or respectable, will need to be satisfied that, n fo
views, the experts have directed their minds to the question of comparative risks
and have reached a defensible conclusion on the matter.”

as they g,
of Opinigp
rming thej
and beneﬁts

1. THE BASIC PRINCIPLE

When jury trials were the norm in civil litigation the issue of whether the
defendant had been negligent was for the Jury to decide, and so it was treated as
a question of fact. There are two stages, however, in this process. First, there mygt
be an assessment by the court of how, in the circumstances, the defendant ought
to have behaved—what standard of care should he have exercised? This enquiry
necessarily involves a value judgment which should be made by the court. That
Judgment may be conditioned, but should not necessarily be determined, by the
evidence. It is here that the hypothetical “reasonable man” is employed, partly as
a measure of careless conduct and partly as a device to obscure the policy
element of a judicial decision.? In a famous dictum Alderson B said:

“Negligence is the omission to do something which a reasonable man, guided upon those
considerations which ordinarily regulate the conduct of human atfairs, would do, or doing
something which a prudent and reasonahle man would not do,”™*

This judicial abstraction has also been described as the ordinary man, the average
man, or the man on the Clapham omnibus.* The standard of care expected of the
reasonable man is objective. Tt does not take account of the subjective attributes
of the particular defendant.’ Nor, despite references to the average man, is it
necessarily determined by the average conduct of people in general if that
conduct is routinely careless. Similarly, there is no concept of an “average’
standard of care by which a defendant might argue that he has providad an
adequate service on average and should not be held liable for the occasiniis when
his performance fell below the norm. No matter how skilled the defendant’s

conduct was, he will be responsible for even a single occasion wheir he fell below
the standard of reasonable care.®

* Sece, e.g. P. Cane, Atival s Accidents, Compensation and the Law, 8th edn (Cambridge: Cambridge
University Press, 2013), pp.32-36.

* Blyth v Birmingham Waterworks Co. (1856) 11 Exch. 781 at 784.

* Hall v Brooldands Auto Racing Club [1933] 1 K.B. 205 at 217.

* Glasgow Corporation v Muir [1943] A.C, 448 at 457. This includes both the individual’s physical
attributes and his mental state, so that a mental disorder which prevents a defendant from appreciating
the nature of his conduct or its consequences is irrelevant: Dunnage v Randall [2015] EWCA Civ 673:
[2016] Q.B. 639 (defendant suffering from undiagnosed florid paranoid schizophrenia held liable for
burn injuries to claimant who attempted to rescue the defendant when he set himself alight). It is only
where it can be said that the defendant has done nothing himself to cause the mjury that he escapes
liability: [2015] EWCA Civ 673; [2016] Q.B. 639 at [133] per Vos LI. For discussion of the case see
J. Goudkamp and M. Thuoma, “A tour of the tort of negligence” (2016) 32 PN. 137.

& Wilsher v Essex Area Health Authority [1987] Q.B. 730 at 747, per Mustill LT, The courts have not
accepted a distinction between “ordinary™ negligence and “gross” negligence. In Wilson v Breit (1843)
I1 M. & W. 113 Rolfe B said that there was no difference: “it was the same thing with the addition of
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i isi the facts of the case (as
d stage requires a decision about whether on _
= Sf:j:r?fl:d frori th{javidencc) the defendant’s conduct fell below the approl_mfﬁe
deteglard This is truly a question of fact. Although these. two stages zge loglca1 A%
f;agrete ‘in practice it may be difficult to separate findings of “fact” and value
j;fignae;lts about the defendant’s conduct.

(a) The reasonable doctor

gince the ordinary or average person would be il’l-equipped t'ou J.lld_gz ‘;}33

tence of a professional, a person who profesges a special skill 1s ju g ,f
Oty the standard of the man on the Clapham omnibus, but by the standards o
npt o erse.: Thus. for the “reasonable man” is substituted the “reasomable
Ejrifé);ioﬁal”, be’it doctor, lawyer, accountant, architect, etc.”

The Bolam test  The classic statement of the test of professiopal negligence 1&;
direction to the jury of McNair T in Bolam v Fr:ern_Hospztal Managemen
e ttee 8 Now vadely known as the “Bolam test”, this statement of the law
lf;smglelen :;pprr_vea by the House of Lords on a number ,Of occcaion; Aajs 21:1
touchstone_ot\liability for medical neghgepce.g Moreover, the Court of App

i t is of general
has confiimed that the test is not restricted to doctors, bu g

appligditen to any profession or calling which requires special skill, knowledge or
experisnce. '’

McNair J explained the law in these terms:

“But where you get a situation which involves the use of some special ski]fl 0]; cor:llic(t)ennci]t’;;
then the test whether there has been negligence or‘ulot kllsuu;)‘th thtec St:?:- ?hetsfa rrl‘gard e
> 1 as not got this special skill. The _

Clapham omnibus, because he has no : Gl g
i ski an exercisi d professing to have that special slall. an need
O i et wiaet il af tho ing found negligent ... it is sufficient if he
ssess the highest expert skill at the risk of being found negligent ... 7 L !

};zz;ce;is;es the ogrdina.ry skill of an ordinary competent man exercising that particular art.

a vituperative epithet.” Thus, any failure to meet the standard of reasonable care constitutn:]s a ‘t;rge;g?
of dulsy: Dugdale and Stanton, Professional Negligence, 3rd edn (London: Butterworths, "
.15.03. } o ,

173a‘r‘z{"l’le public profession of an art is a representation and unde.rtakmg to all the “o:lct]iot]zlzj{; ?}llz

professor possesses the requisite ability and skill. An express promise or exXpress repressen ; ol

partic-uiar case is not necessary”, per Willes T in Harmer v Cornelius (1858) 5 C.B. (N.S.} ;

8 [1957] 2 ALE.R. 118. ' .

9 E&’him}’muse v Jordan [1981] 1 AL E.R. 267: treatment; Maymardk:;' We;; A{L{;;Hjnf; R{Bgz([);rgg?é?’iﬁg?
] 2 di sis: Bolitho v City and Hackney Hea uthori C.

Authority [1984] 1 W.L.R. 634: diagnosis; / L

1 e Malaysia [1967] 1 WLR. 1

232 failure to attend. See also Chin Keow v Go?xermnc.nt qf. i : .

Council. Note, however, that a different standard is applied to information disclosure: Montgomery v

Lanarkshire Health Board [2015] UKSCléé;g][Zglg] is(]j iﬁg&p?{a;_nolie I

0 Gold v Haringey Health Authority [ B. 48] a M1 . : : f

distir?gui;hinz begwieeu doctors and any other profession or calling \;11?1;31 rlz:sc%turzf:g;ie;agj ik;i,l

i o i e v Jordan [1981 R a

knowledge or experience,” per Lloyd L. In Whitehouse v ! i

Edﬁlsd-glc);vics P;mafacc:d his restatement of the Bolam test with the comment that “doctors and

surgeons fall into no special category™.

11 11957] 2 Al ER. 118 at 121.
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His Lordship agreed that counsel’s statement that “negligence means failure ¢,
act in accordance with the standards of reasonably competent medical men at the
time” was a perfectly accurate statement of the law, provided that it Was
remembered that there may be one or more perfectly proper standards:

“A doctor is not guilty of negligence if he has acted in accordance with a practice accepted as
preper by a responsible bady of medical men skilled in that particular art ... Putting it e
other way round, a doctor is not negligent, if he is acting in accordance with such a Practice
merely because there is a body of opinion that takes a contrary view.!2 i

In Hunter v Hanley Lord President Clyde dealt with the question of differeng
professional practices in these terms:

“In the realm of diagnosis and treatment there

is ample scope for genuine difference of Opiniog
and one man clearly is not negligent merely

because his conclusion differs from that of other
professional men, nor becanse he has displayed less skill or knowledge than others would have
shown. The true test for establishing negligence in diagnosis or treatment on the part of g

doctor is whether he has been proved to be guilty of such failure as no doctor of ordinary gkij]

would be guilty of if acting with ordinary care,”?

This statement of the law has also been approved by the House of Lords,4
although it has been argued that there is a difference between this formulation and
the Bolam test.'® There is, moreover, a distinction between a test of negligence
based on the standards of the ordinary skilled person and one based on the
reasonably competent person. The former places considerable emphasis on the
standards which are in fact adopted by the profession, whereas the latter makes it
clear that negligence is concerned with departures from what ought to have been
done in the circumstances, which is measured by reference to the hypothetical
“reasonable doctor”.’® The point here is that it is for the court to determine what
the reasonable doctor would have done, not the profession. Of course, what the
profession does in a given situation will be an important indicator of what olght
to have been done, but it should not necessarily be determinative. In othery oids,
in the final analysis the court sets the standard of care in negligence, draw
course, upon the evidence presented. The Bolam test fails to make this i
distinction between the ordinary skilled doctor and the reason
doctor, and this has produced some confusion in the cases.

ing, of
nportant
aaly ompetent
'7 In The vast majority

“ [1957] 2 A ER. 118 at 122.
131955 S.C. 200 at 204-205; Dunne v National Materniry
Court of Ireland); Symmons (1990) 6 PN. 201. Dunne w
[EHC 52, where Quirke J commented that: “evi dence of a failure on the part of a medical practitioner
to provide a patient with the most advanced and technically perfect treatment available is not
necessarily evidence of negligence by the practitioner.” See also O 'Neill v Rawluk [2013] IEHC 461
at [47] per Moriarty J, applying Dunrnie, on the basis that: “the course taken was one which no other
medical practitioner of like specialisation and skill would have followed when taking the ordinary
care required from a person of his qualifications.”
" Maynard v West Midlands Regional Health Authority [1984] 1 WLR. 634 at 638; Sidaway v
Bethlem Royal Hospital Governors [1985] A.C. 871 at 897, per Lord Bridge.

" See Howie [1983] J.R. 193; cf. Norrie [1985] I.R. 145,
' For eritical discussion of Bolam sec Montrose
Concept?” (1958) 21 M.L.R. 259.

' Jackson & Powell on Professional Liability,
para2.131.

Hospital [1989] LR, 91 at 109 (Supreme
as applied in Laycock v Gaughan [2011]

“Is Negligence an FEthical or a Sociological

8th edn (London: Sweet & Maxwell, 2017),
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in T i i ar mnoticed in the
the distinction is irrelevant; indeed it passes | g_ely u 19t1;:se ok o
# caSBSh does become significant, however, when the question arises W

courts.

liance with common professional practice can be negligent.
comyp

i i ion
1.0 formulations of the standard of care _re_qmred of the medical grt(;lf:ssl o
i found in other Commonwealth jurisdictions. In Canada omla o
ca'r:js; cited statements is that of Schroeder JA in Crits v Sylvester:
Wl

[ ski wledge
Every medical practitioner must bring to his task a 1'cﬂsun§tile degiei::ecgl Z];cgic;f; iiocare ai )
g = is bound to exer
ise nable degree of care. He 18 it ore nd
anC:llml;ti e;czgﬁltiarre?;zably begex.pectcd of a normal, prudent pﬁ;llict;uo]iif::g c;fe thuq ks-1 ﬁ i
o i i i s himself out as a specialist, a higher '
i and if he holds himself ou _ ; ( -
Bxpgpegcef?i?nst:zgligf, one who does not profess to be so qualified by special training
required o

ability.”"®

Again, in Australia King CJ has said that:

i i Y 1 ) T jtioner
h tandard of care is that to be s:xpected of an ordinaril careful and competent prac
€ §

i »19
of the class to which the practitioner belongs.

o clear demarcation between the ordinary d.ocﬁort ;nc; aﬁz

bledostor. The assumption is that the terms express essegtla y the e
B ‘t : epithets—the “reasonable” person, the “average™ person, or
Staﬂda“'- 5 l765601113—\&!31'6 introduced at a time when judges had to give _]-Lll"IES
“Dr.du'w Fierihe appropriate standard to apply in deciding whethe}; conduc_t \a};?s
g'l‘f‘_iulce a? ; any respects they do little more than give a “flavour” of a sult?h e
n')ghgfﬁl}thriltr?vasﬁeft to the good sense of the jury to apply. On the whole, they
zeeite“f[hech' purpose even where actions are tried by judge alone.

Here, too, théfe-is 1

(b) What is reasonable care?

al] e can o lly ‘)e neasu. ed h)d rererence t(I EhE: (16 eI daIt C()IlduC m
f 5
REaSOIl le Ca n sur f

the circumstances. In one sense it is maaninglessl to say tlhat tt.he S:I;[ e

is reasonable care, without knowing the partlc_ular situa 11011 o glesin

defendant was confronted. Nonetheless, the term 15 freqtlijlept y f?s;et e el
to their e F 5

tor: guarantee a favourable outcome _ : |

ot nd so cannot be blamed every time something goes

i . s o oy . .
e 119'[ oo that in medicine, in particular, things
wrong. Indeed, it is widely acknowledged e vailable can

can go wrong in the treatment ofa _pf%tient even with ;}J:E V]ZW-
This has long been reflected in judicial statements of the law:

: 601. SCC. This standard also allows
18 (1956) 1 D.LR. (2d) 502 at 508; aff’d (1956) 5 D.LR. (2d) ;

VIEW W1 i i Gpi ey (19¢ 2 0
r differences of vie ithin the medical pro €55101: see Lapomre v HO}JI’ al Le Gardeu. ( )
0 5 ¢ f T 002) 9

i d reasonably
D.L.R. (4th) 7 at 15, SCC. Note that Schroeder JA’s reference to the standard which could r

. i .
ted of a “normal pmdent prac itioner o the same experience an mg P Yy
be expec 5 f [ c er Ci d standi s potentia 1

i ing si inexperience is not a defence. Commenting on Schroeder JA’s s;ate;;:l;:nz; Sotllllz?ci hjé
#niejdmgﬂﬂ:;?ﬁ (f‘)?’?) 78 D.LR. (3d) 588, 594; aff’d (1978) 90 D.L.R). ([31 )_ﬁes, 'i"he e
Efcrz:fc: to a practitioner “of the same experience” was not s.uppo:teél I;y f:lj:l;;] ];::1 -3'.107 P
“should not be lower by reason of [the defendant’s] inexperience”. 5¢

¥ Fy R (1982) 33 S.A.S.R. 189 at 190.
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“A surgeon does not become an actual insurer; he is only bound to display sufficient skill and
knowledge of his profession. If from some accident, or some variation in the frame of o
particular individual, an injury happens, it is not a fault in the medical man ... The plaintif
must show that the injury was attributable to want of skill; you are not to infer it 20

... the standard of care which the law requires is not insurance against accidental slips. It i5

such a degree of care as a normally skilful member of the profession may Teasonably e
expecied to exercise in the actual circumstances of the case in question. It is not every slip o

mistake which imports negligence and, in applying the duty of care to the case of surgeon, i

is peculiarly necessary to have regard to the different kinds of circumstances that My preseny
themselves for urgent attention.”2!

The practitioner is not judged by the standards of the most experienced, mogt
skilful, or most highly qualified member of the profession, but by reference to the
standards of the ordinarily competent practitioner in that particular field.

“Bvery person who enters into a learned profession undertakes to bring to the exercise of it g
reasonable degree of care and skill. He does not undertake, if he is an attorney, that at ]|
events you shall gain your case, nor does a surgeon undertake that he will perform a cure; nop
does he undertake to use the highest possible degree of skill. There may be persons who haye

higher education and greater advantages than he has, but he undertakes to bring a fair,
reasonable and competent degree of skill...”??

The doctor;

“...owes a duty to the patient to use diligence, care, know
administering the treatment ... The jury should not exact th
nor should they be content with a very low standard. The
standard of care and competence.”™?

ledge, skill and caution in
e highest, or a very high, standard,
law requires a fair and reasonable

Nor is the doctor to be judged by the standards of the least qualified or least
experienced.* Tt is not a defence that he acted in good faith, to the best of his
ability, if he has failed to reach the objective standard of the ordinarily competest

and careful doctor. In Eckersiey v Binnie & Pariners®s Bingham LJ summarized
the responsibility of the professional petson:

“...a professional man should command the corpus of knowledge which fors nart of the
professional equipment of the ordinary member of his profession. He shosla not lag behind
other ordinarily assiduous and intelligent members of his profession iz imowledge of new
advances, discoveries and developments in his ficld. He should have such awarcness as an
ordinarily competent practitioner would have of the deficiencies in his knowledge and the
limitations on his skills. He should be alert to the hazards and risks inherent in any
professional task he undertakes to the extent that other ordinarily competent members of the
profession would be alert. He must bring to any professional task he undertakes no less
expertise, skill and care than other ordinarily competent members of his profession would

* Hancke v Hooper (1835) 7 C. & P. 81 at 84, per Tindal CI.

' Mahon v Osborne [1939] 2 K.B. 14 at 31, per Scott LJ; “To fall short of perfection is not the same
thing as to be negligent”: Daniels v Heskin [1954] LR. 73 at 84.

** Lanphier v Phipos (1838) 8 C. & P 475 at 479, per Tindal CI. See also Greaves & Co.
(Contractors) Ltd v Baynham Meikle and Partners [1975] 3 All ER. 99 at 103-104, per Lord
Denning MR, cited at para.2—016.

* R. v Bateman (1925) 94 LJ.K.B. 791 at 794, per Lord Hewart CJ, approved in Gent v Wilson

(1956) 2 D.L.R. (2d) 160, Ont CA and Parkin v Kobrinsky (1963) 46 W.W.R. 193, Man CA.
** See paras 3-107 et seq.

25 (1988) 18 Con. L.R. 1 at 80
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but need bring no more. The standard is that of the reasonably average. The law does
bring, but 1 i

> i ities of olymalh
t req nre of a professional man that he be a palagon., Lombmmg the qualﬂnc% ol p
pnot re !
& [l(l p]’O]JhEt.’

(¢) Errors of judgment

i tween
he view was sometimes expressed that there was a dlff?rz]izs ‘::mr =
e “ f professional judgment” or a “m _

‘sence and an “error of p e
F‘eghgi,m In Whitehouse v Jordan, for example, Lord Degging MR, e f
uge nt;ad on malpractice litigation in the _Umted States and its co qeﬂ_or 0%
CO'Iman must say, and say firmly, that, in a profe§smnal man, an ol
o 1:e is not I;Ggljigent 26 T the House of Lords this statement was strongly
\ o ;

]udgme

criticised. Lord Edmund-Davies said that:

j is i while some
“To say that a surgeon committed an error of judgment is W!mnyfi;?];}leg;;ﬁ?;;]f;ij ]\] Hospns
v 0 § . - O 2 |
ent with the due exercise :
rors may be completely consistent with the ; : o
SUChu?ir:sOil;nanythe course of exercising ‘clinical _]udgmm:g may be so glaringly prop
7 OMissions ) : cal 0
:tandards as to-male a finding of negligence inevitable.

r st hi ship added that if a surgeon fails to measure

ine to (he Bolam test, his Lordship a if _ e
Reften:er]eg 9: ndard of the ordinary skilled man exercising and prof)essmfetcl)ih:nt
ltlllljat(;‘fi‘l 1aany respect (“clinical judgment” or otherwise), he has been negligent.

Lotd “raser adopted a similarly forthright approach, corrlunen:)m Etﬂ:j}tl ;gf;?z tic;
\.scribe something as an error of judgmept says nqthmg abo D
Deolis + Rather, whether an error of judgment is negligent or not dep
g (‘;:rnot;f the e’rror. If it is one that would not have been made by a
S:asgsagif c:jmpetent professional man professiﬁlg .TO havedﬂ;z;:énﬁﬁ iﬁgizﬁ
1 i ut as having, an :

" Skll‘:l thaitt ti}:encc}egl;?g;?;.l tr?,e}i 1ll;h]-t;lSoetllfe(; hand, it is gan_erlror t]zls.t a man, acting
S:irti, ct)rsrnary care, might have made, then it is not negligence.

y v
;Ubse LlBilU 3 I_'()Id De“[ﬂng I\‘IR. I‘GtLLl[lCd to tluS 15508 1 1i Cie It”]leSlae A}e
”ea”l’lAHtjﬂN UV : Iepeatlllg 1S COMIMEr t t IElt, ma [)I() essional man, an emro U[

judgment is not negligent:

i i i eed of

2 [1980] 1 All ER. 650 at 658. His Lordship too_k this approaf:h !for [\Jf)llcg;;asgzs.wf;k; :ﬂymg)

hat has happened in the United States. ‘Medical malpractice cases e
cspeciall ‘P]}: e tried by jurics who have sympathy for the pat]cntland none fo e
f:ﬁ;ﬂl.i a;‘];eegaanlzcres are colossal. The doctors insure but the Pr.emlurnas; eblt{:zg?;g ;e;};ve %C.ﬁlsc‘i
‘ i 4 613 ient it titioners .
el ‘10 - Pasifd 0 nfu;efiTS ;2;:;1?2? ?lféi]f;;f;:]jﬁ(fnpgr?ﬁen are even d«.aterred from ‘eutcru:;gs
s ors Pat}ents - ?al :f)the risgks involved. In the interests of all, we must avoid such conit_Jquflgg .
:EcErgglz?;lgg::zT:;epgr Lawton LJ at 659 referring to defensive medicine; cf Donaldson LT a :
4 R. 267 at 276. _ o » p—
28 83211% i,:]l]l ]]EEII: 267 at 281. Sec also per Lord Dlploc}f in Saif Ali v ]fyfnii)?i:fjlflit&miy tEe: thi
AC. 198 at 220 referring to the liability of barps@rs: N'o mgttefr wda E{: ° re;meE o
Co.m‘mon law does not impose on those whe practise it any liability for atn g i rgasouably ol
the tesult turned out to have been errors of judgment, unless the error \::Fab suc
informed and competent member of that profession could have made.
2% (1981), reported at (1986) 2 P.N. 26 at 29.
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“Not every error of judgment, of course, but only those errors which a Teasonably COmpeten;
professional man, acting with ordinary care, might commit. So explained I stand by ev
word [ used in Whitehouse v Jordan, It is of the first importance so that ‘medical malpra

: : : ctice’
cases should not get out of hand here as they have done in the United States of Americ

an
So explained, the term “error of judgment” is redundant as a

constitutes negligence. It merely represents the conclusion that
Bolam test, the defendant has not been negligent.

guide to whyt
» applying the

The Canadian courts have apparently accepted that an “error of judgment” may
excuse the defendant. In Wilson v Swanson® Rand J said that:

“An error of judgment has long been distinguished from an act of unskilfulness or carelessnegg
or due to lack of knowledge ... [TThe honest and intelligent exercise of judgment has long
been recognised as satisfying the professional obligation.”

It has been treated as a specific defence,?! although it may be that the term is used
as a post hoc explanation of a finding that the doctor exercised reasonable care
notwithstanding the occurrence of injury to the patient.>? On this basis it stands in

the same category as statements that doctors cannot guarantee results, that they
are not insurers, and so on.

2. COMMON PROFESSIONAL PRACTICE

As a general rule within the tort of negligence where the defendant has acted in
accordance with the common practice of others in a similar situation this will be
strong evidence that he has not been negligent.* People do not normally adopt
systematic practices that pay careless disregard for the safety of others. Following
a common practice is only evidence, however, it is not conclusive, since the court
may find that the practice is itself negligent.* There may be many reasons, sieh
as convenience, cost or habit, why a particular practice is commonly followved,
which have nothing to do with reasonable prudence against potential harm to

others. In the graphic words of Lord Tomlin: “Neglect of duty does not tease by
repetition to be neglect of duty,”5

A central feature of medical negligence claims is the importance that is attached
to compliance with common or accepted practice. It will be recalled that in Bolam
v Friern Hospital Management Committee McNair T directed the jury that:

¥ (1956) 5 D.L.R. (2d) 113 at 120, SCC; approved by Ritchie J in Fail v MacDonald (1976) 66
D.LR. (3d) 530 at 535, SCC; Lapointe v Hépital Le Gardeur (1992) 90 D.L.R. (4th) 7 at 14, SCC.
*! Picard and Robertson, Legal Liability of Doctors and Hospitals in Canada, 4th edn (Canada:
Thomson Reuters, 2007), pp.364-367.

*? Thus, where defendants have made a “judgment call” they are not necessarily negligent simply
because damage has ocourred: Pilon v Bouaziz [1994] 1 W.W.R. 700, BCCA.

3 Morton v William Dixon Ltd 1909 8.C. 807 at 809; Morris v West Ha,
Lid [1956] A.C. 552 at 579.

* See, e.g. Lioyds Bank Ltd v E.B. Savory & Co. [1933] A.C. 201; Cavanagh v Ulster Weaving Co.
Litd [1960] A.C. 145; General Cleaning Contractors v Christmas [1953] A.C. 180 at 193, per Lord
Reid; Roberge v Bolduc (1991) 78 D.L.R. (4th) 666, 710,.8CC.

* Bank of Montreal v Dominion Gresham Guarantee and Casualty Co. [1930] A.C. 659, 666;
Carpenters’ Co. v British Mutual Banking Co. Ltd [1937] 3 ALE.R. 811 at 820, per Slesser LJ.

rtlepool Steam Navigation Co.
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« 5 doctor is not guilty of negligence if he has actc(_i in agcordance \ylthl a practsceP ai:giptei:l tfe
st E nsible body of medical men skilled in that particular al?t ... Putting t'
s by: . ;?g aa doctor is not negligent, if he is acting in acco_rdae’ci with such a practice,
22:13\7 ‘i‘))ecracl)lse t,here is a body of opinicn that takes a contrary view. -

e is no reason why the general approach taker_l by the lcourts t?;v _a;clzlci;p:ig
Thertice should not also apply to actions for medical Eeghger;ge. WL e
o i whether the practice
test attention would then focus on : . lce ol
gai%:s:}ant had followed was accepted by respons:blehmidlé:al ot]_almgrrlli,o r\?q:[:hic;
: idi 1 it the body of op1
hether on the evidence before 1 :
i : 1d be said to be responsible. There are,
f the defendant’s conduct could be _ i
spproved judici hich appear to take the view that the
dicial statements which app the
ik im Dldf}l' 1 ion i inative of the issue, and that it is not
ice of the medical profession is deterniina ; o
S ligence a commonly adopted practice. It may
: the court to condemn as neglig nonly a e
Opet‘ll at*? such statements reflected the inherent ambiguity in the Bolam testd1t;$i1tﬁ
b[f ;onﬂation of the normative judgment of what ought to h}?veHhappenc; e
e ] happen. But as the House 0
dgment of what usually does happ :
thedfaiﬁgzlr Jlg E%-Io]/f Gto. v City and Hackney Health Authority®” the courts m'1(115t bz
mae’?ul to distigguish these elements of the test. What gsually happens 1s evidenc
((:)??Iwhat ougtft t5 have happened, but it is not conclusive.

(a) Complying with professional practice

Vancouver General Hospital v MrcDaniel*® Lord Alness said that a defengam
4 (md with negligence can “clear his feet” if he showg that he has actf(:1 ;n
C-hztr)%fiance with general and approved practice. This view was repeated by
?vciaugham LJ in Marshall v Lindsey County Council:

if it is in
i ini be due to a want of reasonable care i
“An ¢ nnot, in my opinien, be held to / _ . o
Acrcl:odrgagze with the Zeucral practice of mankind. What is reasonable in :dwtgriljde nrgasmabli
iomposed of wise men and women must depend on what people presum 1

constantly do.”?

There are many cases in which actions for medical negligence Iiiaveo?i?;
dismissed on the basis that the doctor conformed to an accepted practice

profession.*

Where there is more than one common practice, as the Bolam test co?telzllpliltcli;
compliance with one of the practices will normally excuse the defendant. In

1957] 2 Al E R 8 at 22, emphasis added Holmes v Board of Hospital Trusiees of the Clty aF
3 d - D 5 -
London (19] i) 81 DLR (3(‘1) 67 at 91, per Robins .|, Ont HC: ‘Where in the exercise of his Jdgmell[

cl ha ch n by
a pnysician selects one of two alternatives, either of whi o ’ght 5 Ve Deen QSE Mb a reasonable

and competent physician, he will not be held negligent
NSWSC.

7 [1998] A.C. 232 at 241-242; see para.3-034.

*® (1934) 152 L.T. 56 at 57-58.

¥ [1935] 1 K.B. 516 at 540. ‘ . et tee R SR
© o.g. Vancouver General Hospital v MeDaniel (1934) 152 L.T. 56; Whitefor

: . Hiringe
553: Bolam v Friern Hospital Management Committee [1957] 2 All ER. 118; Gold v Haringey
Health Authority [1988] Q.B. 481.
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Maynard v West Midlands Regional Health Authority*!

the judgment of
tersz; gment of the House of Lords, expressed the

L01.rd. Scarman, deliverip,
position in the foIlowing

“A case which i i
o ﬁdyﬁc; ;_qrbsa;eq (iu Jiqg]allcgzﬂtn:)u that a fully considered decision of tw
special skill was negligent cl »
o : il gligent clearly presents certain difficult
[hatihgﬁfhwfs sallmw_f that ﬂ'll.:l’t? is ejl\body of competent professiuna} (1] rflchTtles
v hw.mng decision, if there also exists a body of profesp}'mor; b
i an’d v;rnl;cct_ supports the decision as reasonable in the circumsta:::) .
: ractice exist, and will always exist, i i ki
v ; ys exist, in the medical as in other pr i
y answer exclusive of all others to problems of professjonal?u?ilrgsw?imem
nent. A coyr

may prefer one body of opinio ther: i
o puion to the other: but that is no basis for a conclusion of
o

consultang j;
C_’fPruof. It ig
hich considers
PInIon, equally
.. Differences of

This statement is u i

nexceptional. In a later
. - _ : passage, however
ppeared to take the view that compliance with accepted i
more, absolve a doctor from liability: practe

Lord Scarmap
€ Wl]l: Wlthout

“...a judge’s ‘preference’ for one body of distingui o
rofession g - distinguished professional opini
1z?cli(ms hai&ii‘i?\-‘:f&“g?; dq lblnn:l sufficient to establish negligence igzlc}::af;iggﬁtaher Al
honestly held, were not ref:aa do If‘?}_?fcva] of those whose opinions, truthfull eu oo
lowwgven ot Elsewl?cre _rrbh: l_ this was the real reason for the judge’s ﬁndjny hxpressefi.
diagnosis and treatment ne ]I" 13 Jngment he stated the law correctly. For in ﬁ] i
W A e —— aﬂgtLiincFe al};su?otrestablisﬁed by preferring one rcspectabferﬁﬁiim G£
appropriate specialty, if he be a speciali:t) 1‘05 ifzgt;yh,i ordinary skill of a doctor (iﬂytlf:e

Here, the “seal of approval” istingui

Here, the of a distingunished bod 3 ini

;ﬂ good faith, acquits the defendant of negligence {;iipsfgiiz;ml e e
compet * ible” : A

B “re):pei?; b(l(;r” il;:SfI‘JOIlSIble ) body of professional opinion with “distin ished”

R Sin fact. He thus conflates accepted practice with th 'bgu he

z ; igence. This interpretation is supported by Lord Scarr N d‘ et ?f
idaway v Bethlem Royal Hospital Governors where he said: s el

seems to equate

‘The Bolam princip]e ma nulated a. s not neghigent if Ye acts
Y be ormulated 5a i ghg S
! Y rule that a dOCtOI" 15 not i i i
acc‘( ‘Oda 1ce with a plaCthE accep ed at the time as p ope by a respor sibl~ dy of medica
T cve. Zn o hel tors adop a differen p actice. In short he /. > i
opinion I ougl Cr doctor t T . L Ihe

Gt ) SR " no )
of care; but the standard of care is a matler i iédioal jutlmment 46 i oses the duty
Juag :

41 19 4 .
. {]9:4% % ‘\;;illt 23;11 Jielkvmp v Meales (1989) 64 D.L.R. (41h) 452 at 473-475 BC
0 e Ke;m.c d,y o Saai gii;tlilirf\:vd; .Hai'ingey Healih Authority [1994] 5 Med ’L RC:}} at 416
s i as imporiant “‘once it was c e :
i o : as accept *
. ;f;;::ijompiu.eutedla responsible and respectable body of colo-?;c‘i(ailt:at' ['The e
S i Mzre‘efr 1[r_jrvldt?ncc] when evaluating the conduct of the :ecorlln:imgnfi . ac‘ffipt e
T a{g;f;;_4§gpzﬂ! [1351339] Iél(.j‘)l at 109 (Supreme Court of Ilieland)' KZ;::E:mS‘ ;rri[);;?;:] ;
R. , Man QB; aff’d [1994] 10 W.W : ke
b . W.R. 620, M
apz;rreO ;::?:i:ij{]; notdbtceu a considered clinical judgment, but 1'ati2rc‘l‘: cczir:a;]clue o i e
" :: . . ~ . . : ; &
e e ; ;c;:’ . ; ,j;fﬂ??lggg%dlgs h?It protessional opinion is not relevant: %L;epz;f::r 1(?‘ e :h‘:
. ‘ ; ingsto
© [1984] 1 WLR. 634 at 639, LVEL T B st 0. ;
[1985] A.C. 871 at 881, em i
S0 s phasis added; cf. Sir Jol i
oo A E ph 1, of. Sir John Donaldson MR s
Courts]_ e Canﬁﬂil)qi:ﬁzté?j%y '1(‘%‘3 defu]:iitfou of the duty of care is a ma:]tlteT;of &U:l;l: AP(.‘&; T]aJL
; 5 S il the profession, by an e i ies 1 fionts
real choice. In a word, the law will not permit the mcydical ;rcoe?:qgii)ﬁattsrslahsg gcmes e
(es ay God.”
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o apparent from earlier passages in his Lordship’s speech in Sidaway that
dered the Bolam test required the determination of whether there has

fessional opinion

and practice at the time”.45 As Lord Scarman himself recognised:
« _the implications of this view of the law are disturbing. It leaves the determination of a legal

duty to the judgment of doctors.”

[t was this point which led Lord Scarman to dissent in Sidaway on the question of
the standard to be applied to the disclosure of information to patients about the
risks of treatment, but he was apparently content to apply the standard of
«responsible medical judgment” (as his Lordship had identified it) to diagnosis
and treatment.*®

This was an interpretation of the Bolam test that was not
in Sidaway who said:

accepted by Lord Bridge

“  the issugvihether non-disclosure in a particular case should be condemned as a breach of
the doctor’s-duty of care is an issue 0 be decided primarily on the basis of expert medical
evidence. applying the Bolam test ... Of course, il there is a conflict of evidence whether a
respuns.ble body of medical opinion approves of non-disclosure in a particular case, the judge
<11 aave to resolve that conflict. But, even in a case where, as here, no expert witness in the
relevant medical field condemns the non-disclosure as being in conflict with accepted and
responsible medical practice, [ am of opinion that the judge might in certain circumstances

hat disclosure of a particular risk was so obviously necessary to an

come to the conclusion
informed choice on the part of the patient that no reasonably prudent medical man would fail

to make it.”™7

universally followed practice as

In other words, the court could condemn even a
¢ hypothetical reasonable doctor

to risk disclosure as negligent on the basis that thi
vould not have adopted it.**

Other contexts Beyond the context of medical negligence the courts have had-
no difficulty with the notion that commonly adopted practices may themselves be

45 11985] A.C. 871 at 876.

4 [1985] A.C. 871 at 882,
Sir John Donaldson MR in Sidaway v Bethlem Royal Hospital

47 [1985] A.C. 871 at 900. See also
_.in an appropriate case, a judge would be entitled to

Governors [1984] 1 Al ER. 1018 at 1028: “
reject a unanimous medical view if he were satisfied that it was manifestly wrong and that the doctors
in law.” Thus, a practice must be “rightly”

must have been misdirecting themselves as to their duty 1
accepted as proper by the profession. His Lordship drew a specific analogy with the cases in which

the courts had held the common practice of employers to be negligent: see n.49, below. See further the
comment of Farquharson LI in Bolitho v City and Hackney Health Authority [1993] 4 Med. L.R. 381
at 386, cited below, para.3—-045, n.99.
4 A majority of their Lordships in Sidaway v Bethlem Royal Hospital Governors said that the Bolam
test applicd to all aspects of the doctor’s duty of care (diagnosis, advice and treatment), and so there
was no particular reason to confine Lord Bridge’s dictum to cases of information disclosure. The
Supreme Court has now ruled that a different test applies to the disclosure of information about the
risks of treatment: see Montgomery v Lanarkshire Health Board [2015] UKSC 11; [2015) A.C. 1430;

para.7-015.
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negligent. This has been most in cas
ity b apparent in cases of employers’ liability,*

S ; 50 1
ng:cgg 1& CO". 'for example, Lord Wright rejected the proposition th
gligent if it takes all the precautions usually taken by bankers:

: . 9 sy
some cases involving professional liability. In Lioyds ?_?L:nl/zls
v

at a bank jg

I.c.r;lﬂvcast-es hwh‘ere the qrdiuar}_f practice of bankers fails in makin
n to those experienced in the business of banking.”

g due provision for a rigk fully

In £ ;

Counc?;a;cilgﬁt);g Fi inance Co. Ltd v Johnson, Stokes and Masters®! the Pr

Rong ey sont at zl l1:2111101.112“ conveyancing practice widely followed in Hn

igent because the practice had an inl i i -

! an nherent risk which

t he;znr ii;?;crsrienfby a person of reasonable prudence, and there was nco n‘:g:iﬂ:i e
- Ihe fact that virtually all other solicitors adopted the same practic0 o

€ Wag

1 conc e EV]'de Cc h 1 p T t
ot Jul ]LIS V nce f at it was lude] t or d d t ma € tl e i (5
. . , I k h I‘ISk [ S8 ﬂppa €n

It might be added that condemni
_ b ¢ muing accepted practi
risks being “fully known to those experielr)lced’}? 2 o W L Rty

: . in the professi
to those risks which ought reasonably to have been kﬁown ;?1?:\5;212? i eletend
; mply not

addressed by the profession a i
s a whole. This poi i
a . point may be illustrated
ap:: g;f’ bOf tlf'ree En.terprtse_' Appeal by Captain Lewry™® which Congz Redme
shpee L gr % Eec;?i};its:tl off 316 ﬁemla’ of Free Enterprise against the revoc::ieon ?)];
: e Tollowing the disaster at Zeeh
o ; . . rugge harbour. Ti
Sooza;%g_tih bpth the inner and outer doors to the main deck open arlfi T;T y'had
oon atier f;}j;fl;faihto_a hart;ofur_l\_vﬂh a substantial loss of life. The Di,viﬁonalpé;zu?t
: 1ce of failing to check that the doors h l
! . L ad ~ .
gjgtveglzm n Tlespect of most, if not all, of the masters who comnlzaesge((dil?ec'l g
o uiredss.t (lile court concluded, however, that this was not evidenc;J m]f i
ecl!ha 5 ;,m- arq Qf care, l?ut rather of a general and culpable complace k.
Ewnef: Dd repetitive routine, and fostered by the shortcomingspof tllllcy’t?' 0"[:
oxn an managers. There had been a failure to apply common sense i e*S y
ementary precautions required for the safety of the ship I\
g:;i?:?hqt Iunhiothirlco?mon law jurisdictions the courts have “&er
at, ultimately, decisions as to what constitu i D

enure : tes negligence remai
: Ililr to determine. In' Anderson v Chasney? Coyne TAgco et th_e
ollowing general practice was a conclusive defence: ‘ e e

v careful to

* As, e.g. in Cavang ;
- gh v Ulster Weaving Co. Ltd [1
Navigation Co. Ltd [1956] A.C ; g
iy .C. 552; Stokes v if, K
WL.R. 1776 at 1783. e e Ko
% [1933] A.C. 201 at 203.

1 [1984] A.C.

wht[ﬂ-e A ]Was hEIZdQSJ. jee also Nyg Saunders & Partners v Bristow (1987) 37 Build. L.R. 9

b Wh; uo;espogsnble qu)f of architects would have failed to warmn ciic t ; bz’ 'CA,
0 undertaking a building project; Roberge v Bolduc (1991) 78 D.L ]IJ{S(ZtI?;llﬁé]Ee

SCC where a notas Y wal i L3 CE. (& oW tari Té
4 s held lia le in negligenc despi i
hecs he C ras simpl R 2 E € spite Toll mg a EEHEI&I notarial P actice

:j The Independent, 18 December 1987, D Ct.

* [1949] 4 D.LR. 71, 85, Man CA: aff'd [1950]
Health Association (1982) 36 O.R. (Z’d] 6069 at 653
down substandard approved practice when comn;

] A.C. 145; Mon‘f@ v West Hartlepool Steam
en & Nettlefold (Bolis & Nuts) Lid [1968] 1

4 D.LR. 223, SCC. See also Hajgato v London
per Callaghan J: the courts have “a right to strike
onsense dictates such a result. No profession is
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of operators by adopting some practice could legislate themselves out of liability
ntinuing what was an obviously negligent
able of obviating danger which

. ..a group
for negligence to the public by adopting or co

practice, even though a simple precaution, plainly cap:
sometimes might result in death, was well known.”

Thus, expert evidence from doctors as to a general or approved practice could not
pe accepted as conclusive on the issue of negligence, especially where the
conduct in question did not involve a matter of technical skill and experience.
gimilarly, in Crits v Sylvester>* Schroeder JA commented that:

“Even if it had been established that what was done by the anaesthetist was in accordance with
ard practice’, such evidence is not necessarily to be taken as conclusive on an issue of
where the so-called standard practice related to something which was
dical skill and training either for its performance or a
dard practice, it was not a safe practice and should

‘stand.
negligence, particularly
not essentially conduct requiring me
proper understanding of it ... If it was stan
not have been followed.™®

Australia  King CJ explained the justification for this in the Australian case of

FvR:

« .. professions may adopt unreasonable practices. Practices may develop in professions,
rly as to disclosure, not because they serve the interests of the clients, but because
they puotect the interests or convenience of members of the profession. The court has an
obligation to serutinise professional practices to ensure that they accord with the standard of
_asonableness imposed by the law. A practice as to disclosure approved and adopted by a
profession or a section of it may e in many cases the determining consideration as to what is
reasonable ... The ultimate question, however, 1s not whether the defendant’s conduct accords
with the practices of his profession or some part of it, but whether it conforms to the standard
of reasonable care demanded by the law. That is a question for the court and the duty of
deciding it cannot be delegated to any profession or group in the community.”**

particule

ahove the law and the courts on behalf of the public have a critical role to play in monitoring and
precipitating changes where required in professional standards™.

54 (1956) 1 D.L.R. (2d) 502; aff’d (1956) 5 D.LR. (2d) 601.

55 (1956) 1 D.L.R. (2d) 502; aff*d (1956) 5 D.LR. (2d) 601 at 514; Reynard v Carr (1983) 30
C.C.L.T 42, 68, BCSC: “If that was the standard practice at the time, it was not good enough because
it was ‘inconsistent with provident precautions against a known risk’. Simply because it was ‘usual
is not a sufficient justification,” per Bouck I; Winrob v Street (1959) 28 W.W.R.

and long established”
eato v London Health Association (1982) 36 O.R. (2d) 669 at 693; Roberge v

118 at 122, BCSC; Hajg
Bolduc (1991) 78 D.L.R. (4th) 666 at 710, SCC, per L'Heureux-Dubé J: “The fact that a professional

has followed the practice of his or her peers may be strong evidence of reasonable and diligent
conduct, but it is not determinative. If the practice is not in accordance with the general standards of
liability, i.e., that one must act in a reasonable manner, then the professional who adheres to such a
practice can be found liable, depending on he facts of each case” (original emphasis); fer Neuzen v
Korn (1995) 127 D.L.R. (4th) 577 at 591, 8CC; Comeau v Saint John Regional Hospital [2001]
NBCA 113; (2001) 9 C.C.L.T. (3d) 223, NBCA (doctors held liable despite following “accepted”
practice, which was inconsistent with measures that a reasonable, prudent practitioner would take in
the same circumstances).
% (1982) 33 S.A.S.R. 189 at 194, SC of § Aus, approved by Zelling J in Battershy v Tottman (1985)
37 S.A.S.R. 524 at 537; and Lockhart, Sheppard and Pincus JJ in £. v duséralian Red Cross Society
(1991) 105 A.L.R. 53 at 68, 82-83, 87, Aus Fed CA. See also Goode v Nash (1979) 21 S.A.SR. 419
at 422, SC of S Aus; Albrighton v Royal Prince Alfred Hospital [ 980] 2 N.S.W.L.R. 542 at 562-563,
per Reynolds JA, NSWCA: “. . it is not the law that, if all or most of the medical practitioners in
Sydney habitually fail to take an available precaution to avoid foreseeable risk of injury to their
patients, then none can be found guilty of negligence.” In Australia, following publication of the Ipp
Report (Review of the Law of Negligence, 2002) state legislatures have largely codified the law of
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This approach was approved by the High Court of Australia in Rogers
Whitaker,>” where it was accepted that, while evidence of acceptable medicy)
practice might be regarded as a useful guide, it was for the court to determipe
whether the defendant’s conduct conformed to the standard of reasonable care
demanded by the law. The duty of deciding on this standard could not be
delegated to the medical profession. This view was reiterated by the High Court
of Australia in Naxakis v Western General HospitalP® where it was said that the
test for medical negligence is not what other doctors say they would or would not
have done in the same or similar circumstances. To treat what other doctors do o
do not do as decisive was to adopt a variant of the Bolam test, but the Bolam test
had been rejected in Rogers v Whitaker.5

Ireland  In Dunne v National Muaternity Hospital®® the Supreme Court of
[reland said that although a medical practitioner may rely on a general and
approved practice of the profession, this will not exculpate him if the claimant
establishes that the practice has “inherent defects which ought to be obvious g
any person giving the matter due consideration™5' In Gottstein v Maguire and
Walsh®® Johnson J held that the failure of the intensive care unit of a hospital to
have a nurse or doctor skilled in the replacement of a tracheostomy tube if it
should become dislodged, which was the common practice in Ireland, was:

“...an inherent defect in what appears to be the practice, which ought to be obvious to any
person giving the matter due consideration and having given it due consideration, it is obvious
to me.”

negligence. One conscquence has been that “peer professional opinion” (the proposition that 4
professional is not negligent if it is established that the professional acted in a manner that was viidely
accepted in Australia by a significant number of respected practitioners in the field) now opera’u as a
defence, which it is for the defendant to prove, rather than setting the content of the standard of care
which the claimant has to prove the defendant failed to meet: Sydney South West Area Heaith Service
v MD [2009] NSWCA 343; (2009) 260 AL R, 702; Dobler v Halverson [2007] NSW A 335; (2007)
70 N.S.W.LR. 151; Brakoulias v Karunaharan [2012] VSC 272; Grinkam v Tarvo Meats Pty Ltd
[2012] VSC 491.

*7 (1992) 109 A.LR. 625; [1993] 4 Med, LR, 79; Trindade (1993) 109 L.Q.R. 352; McDonald and
Swanton (1993) 67 A.L.J. 145: Malcolm (1994) 2 Tort L. Rev. &1.

% [1999] HCA 22; (1999) 162 A.L.R. 540 at [18].

*? [1999] HCA 22; (1999) 162 A.LR. 540 at [19] per Gaudron .

S0 T1989] LR. 91 at 109,

o' See also Collins v Mid-Wesiern Health Board [2000] 2 L.R. 154 (Supreme Court of [reland): .. a
lay tribunal will be reluctant to condemn as unsafe a practice which has been universally approved in
a particular profession. The defects in a practice universally followed by specialists in the field are
unlikely Lo be as obvious as the test requires: if they were, it is a reasonable assumption that it would
not be so followed. But the principle, which was first stated by the court in @ 'Donovan v Cork County
Council [1967] LR, 173, is an important reminder that, ultimately, the courts must reserve the power
to find as unsafe practices which have been generally followed in a profession” per Keane T at 156, In
O’Donovan v Cork County Council [1967] LR. 173 at 193, Walsh T commented that: “If there is a
common practice which has inherent defects, which ought to be obvious to any person giving the
matter due consideration, the fact that it is shown to have been widely and generally adopted over a
period of time does not make the practice any the less negligent. Neglect of duty does not cease by
repetition to be neglect of duty.”

% [2004] [EHC 416; [2007] 4 L.R. 435 at [32].

[266]

STANDARD OF CARE—GENERAL PRINCIPLES

hospital was held to have been negligent notwithst_anding its claim to be “the
?_hziﬁg hospital in the country” and that it was following standard practice.
ea

1and and Wales pre-Bolitho  On some occasior}s the English courts ha\g
Engd that compliance with common practice was negligent. In Clarke v Adams
founl imant was being treated for a fibrositic condition of the heel and he was
e 22 by the physiotherapist to say if he felt anything more than a “comfortable
Wameth” yHf: suffered a burning injury resulting in the leg being amputated I_Jelow
wanlnwe. Slade J held the defendant liable for giving an inadequate.: warning to
- b(lle tﬁe claimant to be safe, although it was the very waming that the
zg?endant had been taught to give. In Hucks v Cole Sachs LJ said that:

“When the evidence shows that a lacuna in professional practice exists by which nsl:i's ni;jzi\fe
i g risks, s must anxiously exq
e then, however small the risks, the courts mus ]
danger are knowingly taken, . . . i aNE S
i i ks be easily and incxpensively avoided. _
that lacuna—particularly if the risks can : oy gy e
sis of 3 iven for not taking those precautions that, igh
finds, on an analysis of the reasons given _ s el g airi
o there is no proper basis for the lacuna,
current professional knowledge, " g S et
le the isks s ave been taken, its function is to sta
t reasonab’e that those risks should have _ 3 : : _ »
3?‘161‘6 neg3ssoly to state that it constitutes negligence. In such a case the practice will no doul

thereafi>r be altered to the benefit of patients.”®*

His L.éraskip added that the fact that_othcr practitioners wgulc;l haveld:]él;:1 ‘;11112
sariie thing as the defendant was a weighty factor to bf_: put in the scahe : G Hie
F=hglf, but it was not conclusive. The court had to_be v1g%lant to see w ﬁ-]mown
Jeasons given for putting a patient at risk were valid the light offany we et
ﬁdvance in medical knowledge, or whether they stemmed from a r

adherence to out of date ideas.

11,05
Commenting on Hucks v Cole in Bolitho v City and Hackney Health Aufhoii{,‘y t
Dillon L said that the court could only adopt the approach of Sachs LJ anddle]ect
medical opinion on the ground that the reasons of one group of doctors do no

really stand up to analysis:

“ _if the court, fully conscious of its own lack of medical and clinical cxper;;r;(,;e, ;&'als
L 7 ; :
nonetheless clearly satisfied that the views of that group of docltors Efclrci:” zdnesbury
unreasonable, ie. views such as no reasonable body of doctors could have held.

With respect, there is no need to imporF the-restrictive pubhcl law pm::mfliz}
applied on applications for judiciall review into the pn\jate aw _f){;r;cn%t !
negligence. On applications for judicial rewew_the court\:, are ir_m deid
undermine the principle of Parliamentary sovlerelgnty by 5ubst¥ti.1 ing dle o
view as to how a public body charged by Parliament with exercising a discre

5 (1950) 94 S.J. 599; see also Jones v Manchester Corpn [.1952} Q.B. 852 at 863—364}}:;&;3851;10%3:)12

LJ citing Oliver J, the trial judge. Some c]ommefr;tgtors ;,onm.(;l:}' A(;;:ic;\: ?ii?i?o;(;m;ze ?1 <50 ZAT

authority on the basis that it predates Bolam v Friern Hospt : ‘ e ! e B i
: see Montgomery (1989) 16 J. of Law and Soc. 319, 323; Dugdale and Stanton, :

Efci.’:};eicseccf’,ldidf (Longo(u: Butterworths, 1998), para.15.26, 11.6._ The Bfl‘am. tcs’t,shfi\zfgeg :g;l;clf(oi

new, it simply encapsulated ecarlier statements of the law.. This, at Z:;slt, tw Sag2

interpretation: Sidaway v Bethlem Rayal Hospital Governors [1985] A.C. a s

0 (1968), [1993] 4 Med. L.R. 393 at 397.

5 [1993] 4 Med. L.R. 381 at 392; [1993] P1.Q.R. P334.
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should have exercised that discretion. The position of doctors and other
care workers is not analogous to that of public bodies, except in so far
have to exercise professional Jjudgment,
competing views or the exercise of discretion as to what is the appropriat
of action. But this is no different from any other person exercising a pro

judgment and is just as amenable to analysis under the ordinary pri
principles of negligence.56

healt
as they
nvolye
€ Course
fessiong]
vate law

which on occasions may

(i)  The Bolitho test

In Bolitho v City and Hackney Health Authority®7
brain damage as a result of cardiac arrest cause
bronchial air passages. The claimant was in hospital
of croup. The defendants admitted that there had bee
who had been summoned for assistance on more th
attend. It was also common ground that had the ¢l
and intubated, clearing the obstruction, the bra
avoided. There were two schools of thought, h
circumstances it was appropriate to intubate, The
that had she attended the claimant she would not
cardiac arrest and subsequent brain damage wo
There was evidence from one expert for the defe
the Court of Appeal chose to characterise as a
opinion, that he would not have intubated in
medical experts for the claimant said that the
and it was agreed that this was the only course of action that would have
prevented the damage in this case. In the House of Lords the claimant submitted
that the judge had been wrong in law to treat the Bolam test as requiring him te
accept the views of one truthful body of expert professional advice, even thonugh
he was unpersuaded of its logical force, and that ultimately it was for the court,
not for medical opinion, to decide what was the standard of care required of a
professional in the circumstances of each particular case.

a two-year-old boy suffereq
d by an obstruction of the
at the time for the treatment
n negligence, in that a dogtor
an one occasion had failed to
aimant been seen by a doctor
in damage could have been
owever, as to whether in the
doctor who failed to attend said
have intubated, and therefore the
uld have occurred in any event,
ndants, which the trial Jjudge and
responsible body of professional
the circumstances, although five
child should have been intubated,

Delivering the judgment of the House, Lord Browne-
court was not bound to conclude that a doctor can €s
treatment or diagnosis just because he leads evidence
experts who are genuinely of the opinion that the
diagnosis accorded with sound medical practice. The co
the opinion had a logical basis, which would involve th
benefits, in order to reach a defensible conclusion. H

Wilkinson“agised that the
cape liability for negligent
from a number of medical
defendant’s treatment or
urt had to be satisfied that
¢ weighing of risks against
1s Lordship referred to the

% In.Joyce v Merton, Sutton and Wa

nedsworth Health Authority [1996] PILQ.R.P121 at 153; [1996] 7
Med. L.R. 1 at 20 Hobhouse LJ com

menied: “In my judgment (pace Dillon LJ [1993] 4 Med. L.R. at
392), it does not assist to introduce concepts from administrative law such as the Wednesbury test;
such tests are directed to very different problems and their use, even by analogy, in negligence cases
can, in my judgment, only serve to confuse.” In X (Minors) v Bedfordshire County Council [1995] 2
A.C. 633 at 736, in a slightly different context, Lord Browne-Wilkinson observed that: “T do not
believe that it is either helpful or necessary to introduce public law concepts as to the validity of a

decision into the question of liability at common law for negligence.”
7 [1998] A.C. 232,
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isi i il in
i the decision of the Privy Counci
L] in Hucks v Cole and the o
judgmzn%fz:ig;imce Co. Ltd v Johnson Stokes & Master®® and commente
Edwar -

here

i i of diagnosis and treatment there are cases where,
T del'm;nf)s%{ifaﬂZ:?iﬁ?o??ictionjngth[he defendan_t’s condu_ct, thefdjif:;ﬁzﬁ;:?}
despite a body of Pl% les for negligence (I am not here considering quesnor'ls c:] e
ey o hdd e eth:t is because, in some cases, it cannot be demonsnatf.bl.o o t]h igre
Bed Iﬂ_my J‘Jdgrtl}llcn;()d of opinioﬁ relied upon is reasonable or responst 1 :r.o e
B o s 13 fact);hat distinguished experts in the field are of a particu 5 L}:Cqﬁons o
s el nableness of that opinion. In particular, w]u_:re there ;]I a? rﬁuice !
e F%SC; five risks and benefits of adopting a particular \11113 cbe c}; wcigh’cd
B e C}f b Tﬂ.i‘% ily presupposes that the relative risks apd benefits have B
B g 3‘1:113_ opinions. But if, in a rare case, it can be dcTnousnja} el
2 ’;}13 ?Xperzéﬁgﬁ?ﬁ;{ igpalbie of \.Nithslanding logical analysis, the judge 15 en

rofessiona

o1 169
hold that the body of opinion is not reasonable or responsible.
ho

neeligence a commonly accepted

» WiH el f?f thfhzcg;f\:fz;gﬁiiiﬁ; S];avegbfen, obvioys o thf; dzfende;ii
o Ko W};er’? Ily to disregard it will the courts take this step.” The pohh
by I_e ?l Byrowne-Willdnson in Bolitho v Cit).z and Hqckney H.ecii bh
Str?ss?‘dlrzn ou{il very seldom be right, said his Lordship, for a judge t;)t r;:V ik
[t{i]lg]?ozgﬁsion that views genuinely held by a com;::zﬁz ;néeizzliczvfp;ks pr
i\ S wmnglitﬁijel&ejvgd?rieﬁfe; .deteriorate into seeking to

/g which was a matter of ¢ . . of bein
oS ihl:;udge to prefer one of two views both of which are capable g
persuane

iuzrcally supported:

was

6 [1984] 1 A.C. 296.
6 [1998] A.C. 232 at 243. Fo
Jones (1999) 7 Tort L. Rev. 22
Law Int. 205, .
M paris v Stepney Borough Councz.’. [
General Cleaning Contractors v Christmas

S. 473;
r a more detailed discussion of Bolitho, see Teff(1998). 18(2).(]).;3 by
&: Brazier and Miola (2000) 8 Med. L. Rev. 85; Maclean

67 at 382, per Lord Norm:‘md:r “ob.vmus folly”,.
- l[11‘;5(3:] i,C. 180 at 193, per L;)rd R;;g: ‘;;vﬁgsddiglog;;uz
igati 0. Ltd [1956] A.C. 552 at X n:
orris v est Hmﬂepog f:f ajf;:e;:a;:%g;zfo?d (Bo!t.s'[& Nuts) Ltd [1968] 1 W(?II:I (12;75 Eaﬁ;
it “"Sk ; kaes‘ z‘ r;; lCe;umy Council [1967] LR. 173 at 193, per Walsh J; QK.'s : (]995)5 e
B o T CO416' [2007] 4 lR 435 at [32] per Johnson [; fer Neuz.en vt t])];‘ il
ool 1 SCb- the standard practice may be fmmq to be neghgen dg y.t I
D.LR. (4th) 577 at ‘59 Laht with obvious risks’ such that anyone is capable of fj%leﬁf;m R
e l? fnI’u'gld ing matters requiring diagnostic or clinical cxpe.rtis‘;ﬂ;i ]e.:r.tm3 s g
v Th? necc.:smtylg JS'LlﬁgD L.R. (4th) 666; [2010] 12 W.W.R. 36 at [35]: “Wh s
o ABCA il bl)' hed iri law, it must be exceptionally Lmusual. fora s:opl?lsuca | punsafe i
E)'(ce'pt]'cm " e éﬁ esuI ery t’o routinely follow an unsafe practice which us]i:lo‘z1 ?}3 }é - 331 -
dLSC_lPhﬂle mi:aofgttlg F:an lt::]:ta lgy observer”; Webster v Chapmanv(lAQQ?)olfSil E&Ii;a1. gxperts 5 no,t e
Tonddle JA i on the opinions
eiile Mﬂ“ o th; i]fsil:fl“f)i};mt:s fl?:zge to find Jljegligence With?}mt p.mof }C:fsj(:%cz:;:;
i“"agl att'lle T;Qé‘g;?::“;;;ﬂ evich.suca which exonerates the defending doctor.” Althoug
d and des
?:'?:e aizfrequent, Webster v Chapman was one of thcmb o Rk O ——
A A.C. 232 at 243. In Gent v Wilson (1956) 2 D.L.R. (2d} 160 O s
sait[ilnglﬂ“lf'a .phy;ician has rendered treatment in :;) man.n;:r ]:Isjll(;]'ll- ;?elsr;i(;(;n e o iee
i ers o i 2
and recognised pr?:ll;: d?r:;()ev:;js,iﬁl—y\a,tlﬁac?i]iﬁl'ords cogent Fv}fﬂeucc thgt hzdl;3§ exercised that
fee:slsﬁzglib(?;;;?;‘tf care and skill which may be required of him (emphasis a
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“It is only where a judge can be satisfied that the body of expert apinion cannot be |
supported at all that such opinion will not provide the bench mark by reference to
defendant’s conduct falls to be assessed.”™?

Ogically
Which (e

(it)  Applying Bolitho to reject common practice

In Marriott v West Midlands Health Authori
injury in a fall and was unconscious for abou
hospital, and, after X-rays and neurological
next day. At home he was lethargic, h
improve. Eight days after the fall his
home, but the neurological tests he

™ the claimant sustained a head
t half an hour, He was admitted ¢q
observations he was discharged the
ad headaches and no appetite. He dig not
general practitioner visited the claimant at
1e carried out showed no abnormality. The
general practitioner advised the claimant’s wife to telephone him if the claimans
deteriorated and suggested analgesics for the headaches. Four days later the
claimant’s condition suddenly deteriorated, and following emergency surgery op
a skull fracture he was left paralysed and with a speech disorder. At the trial, the
defendant’s expert considered that whilst other general practitioners might haye
referred the claimant back to hospital, nonetheless it
circumstances to leave the claimant at home with the guidance the defendant had
given. The claimant’s expert said that, in the circumstanc

es, a general practitioner
ought to have referred the patient to hospital for a comprehensive neurological
examination. The trial judge held that if there was a body of professional opinion
which supported the course of leaving a patient at home in these circumstances
then it was not a reasonable body of opinion. The risk might be small, but thé

consequences if something went wrong would be disastrous for the patient:

was reasonable in the

“In such circumstances, it is my view that the only reasonably prudent course in aﬁy case
where a general practitioner remains of the view that there is a risk of an intracranial lesion
such as to warrant the carrying out of neurological testing and the giving of further head injury

instructions, then the only prudent course judged from the point of view of the patient s tn
re-admit for further testing and obscrvation.

The Court of Appeal held that the trial judge was entitled reject the defendant’s
expert evidence. She had subjected the body of opinion to analysis to'cew-whether
it was properly regarded as reasonable, applying Bolitho. She hatCetisidered the
small risk of something going wrong, but had weighed thal against the
seriousness of the consequences for the claimant if the risk did materialise, and
the fact that the facilities available in modern hospitals for carrying out scans and
other diagnostic procedures were readily available.’s

™ As Tugendhat J observed in Zarb v Odetoyinbo |

166 at [33] there is a certain asymmetry in the burde
For the claimant

2006] EWHC 2880 (QB); (2007) 93 BM.LR.
n placed on claimant and defendant respectively.
to succeed she must satisty the court that the defendant’s experts’ views cannot
withstand logical analysis, whereas the defendant does not have to demonstrate that fhe claimant’s
experts’ opinions canuot be logically su
withstanding logical analysis.

7 [1999] Lioyd’s Rep. Med. 23; Jones (1999) 15 PN. 117.

™ [1999] Lloyd’s Rep. Med. 23 at 26-27, cited by Beldam LJ.
73 An expert’s views which are based on a mistaken diagnosis
Drake v Pontefract Health Authority; W
Rep. Med.

ipported; merely that her own experts’ views are capable of

are likely to be condemned as illogical:
kefield and Pontefract Community NHS Trust [1998] Lloyd’s
425 at 445, QBD. See also Hunt v NHS Litigation Authority unreported 28 July 2000,
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Leeds Teaching Hospital NHS Trust™ Gage ] cgnsider_ed that a pra(t:tlcel:c
n .AB Vally adopted by clinicians for many years Qf not informing the parents od
umversed children that at a post-mortem their child’s organs could be remove
deceas

and may be retained was not acceptable:

i i 1 j & ignificant
Looked at objectively, from a common-sense point of view, in my judgment, a sign
*“Loo

if not all, bereaved mothers of recently deceased children would want to know if

»77
pumber, i

= X ation.
ans from their dCCedde child were to be reta ned fulluwmg a p()St ortem exaril
Org

h the expert evidence was that doctors were taught to respect g d}els_alg
o d that the parents’ wishes with respect to the body of a deceased chi
e Emb respected and complied with, these views simply did not fit with a
\gi?]rjréoto eexplgx)in to parents that a post-mortem milg)ht_wil i?txéolvght‘;lﬁerzr;lsz?l

i i a heart or a brain. ou or
- retefﬁtrlgﬂ ;rfeliutls (1;%?2, é)ririgggligﬁlave their wishes respected anc_l complied
agreed g ishes could not be complied with unless it was exp]alged to the
Wlthﬁttsh(\)nfga?fwas involved in a post-mortem examination. The practice of the
pare _

rofession was a ‘blanket practice” carried out by v1rtuaﬂy_al} ;()ihyswltans, and
?herefore it conld 16t have involved a case by case therapeutic judgment.

Although it Bolitho v City and Hackney Health Authority Lord Br?wper;
w‘]kin%cn sensidered that it would be “rare” for the court to re?ach a C(l)nc_ _115{[(})16
th;t pl"ﬁUSSiOHﬂl opinion is not capable of withstanding logical ana y51ss, e
i i i ‘e mean
judici f analysing expert evidence with some care mea
Miadern judicial approach o ing den " = T
to be rejected as illogica
it 15 less uncommon for expert evidence to © i s 1l | e
) az 79 and the frequency with which the Bolitho "exception™ 15 Or 18 n;)lt dpph:l(‘it
;Z a,rguably simply not relevant to the court’s task in weighing the exp

QBD, where the defendant’s expert’s view that the circumstances for thl? ad.mlmsl;;adtlsgt (;{1'1 ;&:—; jdruli
i to a mother in the course of labour (in order to sp_eed up contractions) i

. lltOCU_m'J iod during which there were signs of foetal distress on the CTG trace was rejec Lo :

" 4_7-“”-1“1t9 pe T mftl’% not least because it was inconsistent with other answers that the \:vﬂness

;W‘;ﬂ;?:l ;uloiﬁlzili;;i};o Se)e further Reynolds v North Tyneside Health Authority [20{)2]};1?;:? gqn cl’{rzpf.l

i 4 s : — e defendants’ argument that it was reasonable {o |

'Medl.l 45? df] Scﬁ:teis;iacr;zisc(;?]g;]?;fr;:};n the burden of precautions was minimal, was r;;ectc;lﬂ zrlz

L'qmai“n%';)?' Hutchinson v Leeds Health Authorily unreported 6 .NO\.fember 2000, ﬂt.['? J V{C’ e]n

ES;Z::IJ l?:sld an expert’s evidence to be “less than helpful (putting 1t tactf;glgg] T\]ﬁ :11331(?[2;) ] "

Mellor v Sheffield Teaching Hospitals NHS Trust [2094] EWHC 78(])1 (QBH.)S1 a[t_high )

(Apr) at [245] Gross J said that discharging frqm hospital a patient v&]! 0 W - Susmim;ble“ bt

event without undertaking further investigations “would not be.: oglc? y Sunde,-[an:{ ol

potentially serious consequences if the event should oceur; and in Dousof v g e

NHS Trust [2004] Lloyd’s Rep. Med. 177, QBD at. [18] it was held .that a wait a;zment Lﬂpme e

situation where the foetus could suffer possible bram damage following mismanag

syntocinon was not capable of withstanding logical analysis.

7 [2004] EWHC 644 (QB); [2005] Q.B. 506.

77 [2004] EWHC 644 (QB); [2005] Q.B. 506 at [230].

- 32).
7 [2004] EWHC 644 (QB); [2005] Q.B. 506 at [2 _ o .
it [Sc(z:OR]. Mulheron, “Trumping Bolam: a critical legal analysis of Bolitho s *gloss™ (2010) 69 C.L

i cgorised as
609 who identifies seven factors by which to assess_whether eX_pert Aewdfincc ;:2 :;ﬂﬂ ]CJ?:S:;Z %
“illogical” or “irrational”, namely does the expert §v1dence: (1) 1gnme.‘a c r:.ar2 Pl .
which was not followed but which would h?ve' avoided the.adversc out:i?mle, (ra)ctice' %) weiah e
duties among patients, and resource limitations governing the m]e ica pscs - a;onduct' @) take
comparative tisks/benefits of the medical practice, as compared to other cour: 5
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(v) What evidence counts?

Before any question of complying with accepted practice can arise the court mygy
be satisfied on the evidence presented to it that there is a responsible body of
professional opinion which supports the practice. Evidence which amounts
simply to an expression of opinion by an expert witness of what he thinks he
would have done had he been placed, hypothetically and without the benefit of
hindsight, in the position of the defendant, is of little assistance in determinip
whether there was a responsible practice 5 Moreover, it is always open to the
court to reject expert evidence applying the ordinary principles of credibility that
would be applied in any courtroom, for example, that the evidence is internally
contradictory, or that the witness was acting as an advocate rather thap an
impartial and objective expert.?

(vi) How many experts?

In Hills v Potter Hirst T denied that the Bolam test allow

8 the medical profession
to set the standard of care:

“In every case the court must be satisfied that the standard contended for ..
upheld by a substantial body of medical opinion, and that this body of med
respectable and responsible, and experienced in this particular field of me

. accords with that
ical opinion is both
dicine.”®?

In De Freitas v O'Brien®® the claimant argued that Hirst I’s reference to a
“substantial body of medical opinion” meant that the defendant could not simply
rely on a small number of experts in the field as supporting a particular practice,
The Court of Appeal rejected this argument. The test was whether there was a
“responsible body” of opinion, which could not be measured in purely
quantitative terms. On the facts, a body of 11 doctors who specialised in spinal
surgery, out of a total of well over 1,000 orthopaedic and neurosurgeons in

e
country, could represent a responsible body of opinion. Thus, the ques

tion of

" J.D. Williams & Co. Ltd v Michael Hyde & Associates Lid [2000]

Ward LJ, citing Oliver J in Midland Bawk Trust Co. Ltd v Hett Stubbs & Kemp [1979] Ch. 384 at 402,

In Chapman v Rix (1960), [1994] 5 Med. L.R. 239 at 247 Lord Goddard said that a doctor cannot
avoid a finding of negligence merely by finding two doctors to say that they would have acted as he
did, provided there was evidence the other way.

% See para.3~187. In Dowdie v Camberwell Health Authority [1997] 8 Med. L.R. 368 at 375, Kay I
observed that: “The mere fact that two distinguished expert witnesses have testified that it was within
the range of acceptable practice to proceed in that way does not oblige me to accept their evidence
and, on this issue, | accept the evidence of the plaintiff’s experts . . .”

77 [1983] 3 All ER. 716 at 728. See also per Lord Diplock in Sidaway v Bethlem Royal Hospital
Governors [1985] A.C. 871 at 895, stating that the court must be satisfied by the expert evidence that
a body of opinion qualifies as a “responsible” body of medical opinion. In Gascoine v Jan Sheridan &
Co. [1994] 5 Med. L.R. 437 at 444 Mitchell J said that “as a matter of common sense . . . simply

because a number of doctors gave evidence to the same effe

ect, that does not automatically constitute
an established and alternative “school of thought’ if, for example, the reasons given to substantiate the

views expressed do not stand up to sensible analysis: see Hucks v Cole above (per Sachs LI).”
* [1995] PLQ.R. P281; [1995] 6 Med. L.R. 108.

Lloyd’s Rep. P.N. 823 at 831 , per
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2 i inion i “numbers
j i fessional opinion is not a “number
titutes a responsible body of pro : , s
o fo”?ie issue is whether the evidence supporting the defendant’s condu
e’ § _
f:;;onable and logically defensible.”

(vii)  The limits of complying with professional practice

i 1 such practices, is strong evider_lce
i ccepted practice, or one of severa h | °
Fouowuplciriise If)f re];sonable care, but ultimately 1t 1s f_or the court tc;h detei?tnzo
Dﬁ]ﬂie znétimtes negligence.'® Although it is comparatlvelg rart;l for e.tc‘zi o
il i ligent, when this does happen 1
on practice was negligent, M £ ;
B i i t “responsible”. Once the practice
ing that the practice was no P . O lo practice
B et i ledged to be a “responsible” practice it 18 1o
d by the defendant is acknowledged tc ere
fOl:;th thB; court to hold that it was negligent, even where another body
op

«responsible” professional opinion is critical of the practice.

i i st is that if the courts defer too readlly_ to
g llﬂlef_zﬂt jealrlngfdl:i 221 tslizngz;rg?cgﬁti decline, since where there are competing
c{(pe-ﬁ EVI_t;jIIl] R " medical profession Bolam opts for the lowest commgn
g 'WIt § 1::115 it has been cogently argued that the Bolam test should et
Ly 0‘1 ‘+nc;ls,e ’cases where an adverse result follows a course of treatmen
reSt'mtEd' “LLb n intentional and has been shown to benefit other patients
xhigy l-llm It esiou]d not be extended to certain kinds of medical accident Iperely
pre—:‘?oulja)s/lis of how common they are: “To do this would SH»E; on the slippery
;;)p;eof excusing carelessness when it happens often enough.

(b) Departing from professional practice

Just as compliance with accepted practice is good evidence that the defenda.rét Ezz
e h : asonable care, a departure from accepted practice ma;af be evidern

o fedmz but in ne:ither case is the evidence conc]uswe.l‘_’ If deviation
?r{};ﬁilﬁ;lfs(;n professional practice was considered proof of negligence then no

o Farquharson LJ
9 [y Bolitho v City and Hackney Health Authorily [1995:] 4 Me(i].lil.icijénzt iigg}uczqv Lo
it ta inconsistency between the

Byomnented theft THETE COU';SZ ]djgf:lladant to call a number of doctors to say what he had done

mard s case. It is not enough fo ‘ : L8 pa he i done
May”ta:ids - as in accord with accepted clinical practice. It is necessary for the judge
or not done w.

‘dence and decide whether that clinical practice puts the patient Lmnec-ebssarég e;ta rll\i.llzx e, 2117
?‘:ﬁ See Jackson & Powell on Professional Liabilify, 8th edn (London: dw : Butterworﬂ-.,; -
para 5.132; Il)ugdale and Stanton, Professional Negligence, 3rd edn (London: .

F:llras 15.251:);51'25;‘?\/'(1’\1;: &Zjisc]aljéc{f:gsal Journal (No.3), p.16. For e_xamplc, the fac_t thE‘lit 1‘31(;&::1 :;i

i SCOt_t ( f 131 houlder is a rare condition in which the diagnosis is very often missed, =
dlslncat19n e lsh t it is reasonable or competent to miss the diagnosis. S(_:e also _the corm:n e
I‘%;CESSﬁT(lli};ngﬂfiglA\fMA Medica] & Legal Joumnal (No.3), describing Ihe mlsis,ed :lliair;o]j; alﬁse e

s ical si esent: “‘the problem aris

ses as “inexcusahle” because the class1ca_1 signs are always presen g
::ia;ﬁniug doctor fails to think of the possibility and does not 1())10]; fo.rﬂgus:g:{]qsﬁ] .
192 Robinson v Past Office [1974] 2 All E.R. 737 at 745. Tn Tha flflvt e o Yo L
defendant surgeon carelessly forgot to give his own gsual warning tl ath bsem;c iy reg

lai t might become fertile again after a sterilisaticn opf:ratmn. In the a b
b a_‘;”an l?lllge Court of Appeal held that the defendant’s usual practice was iﬁlit
glm?iﬁfed “responsible” practice, and held him negligent for failing to comply with it.
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doctor could introduce a new technique or method of treatment without facing the
risk of a negligence action if something went wrong. As Lord President Clyde
commented in Hunter v Hanley this: “would be disastrous ... for all inducement
to progress in medical science would then be destroyed.”'%* His Lordship
suggested that there were three requirements to establish liability where deviation
from normal practice is alleged: first, it must be proved that there is a usual and
normal practice; secondly, it must be proved that the doctor has not adopted that
practice; and thirdly, it must be established that the course which he adopted ig
one which no professional man of ordinary skill would have taken if he had been
acting with ordinary care. In other words, the fundamental test remains whether
the defendant acted with reasonable care in all the circumstances, and the

significance of compliance with or deviation from common professional practice
lies in its evidential value.

Complying with responsible practice by mistake One consequence of the
Bolam test is that where there are two competing responsible bodies of
professional opinion and the defendant adheres to one view, but carelessly fails to
follow his own normal practice with the result that he complies with the
alternative approach he will not be held negligent because he will have
conformed to a practice accepted as proper by a responsible body of professional
opinion. Thus, where doctors fail to give a warning about the risks of treatment
which they would usually give, but there is a responsible body of medical opinion
which, as a matter of deliberate policy, would not warn the patient of the
particular risks, the defendant will not be liable since, though he has departed
from his own clinical practices, he has conformed to a practice accepted as proper
by a responsible body of professional opinion, albeit by accident.'%5 As Mitchel] J

observed in Gascoine v Ian Sheridan & Co.% a case of alleged negligent
overtreatment;

“If on some hit-and-miss basis [the defendants] treated correctly (or correctly in the tuinion of
a respected reasonably competent body of thinking in 1978) then liability in neglig=nce could
not be established.”

193 Holland v The Devitt & Moore Nautical College, The Times, 4 March 1960, QBD, where a slight
departure from the standard textbook treatment was held not ne gligent, since the doctor had to treat a
particular patient, whereas the textbooks deal with a subject generally; Dunne v National Maternity
Hospital [1989] LR. 91 at 109, where it was said that deviation from general and approved practice
does not establish negligence unless the course of conduct was one which no medical practitioner
would have followed had he been taking ordinary care; Dunne was applied in Laycock v Gaughan
[2011] IEHC 52.

194 1955 S.C. 200 at 206. This proposition also receives statutory recognition in the Congenital
Disabilities (Civil Liability) Act 1976 s.1(5) which provides that: “The defendant is not answerable to
the child, for anything he did or omitted to do when responsible in a professional capacity for treating
or advising the parent, if he took reasonable care having due regard to then received professional
opinion applicable to the particular class of case; but this does not mean that he is answerable only
because he departed from received opinion” (emphasis added).

19 Moyes v Lothian Health Board [1990] | Med. L.R. 463 at 470. Note that the test for breach of
duty for failure to disclose mformation about the risks of treatment is now based on {he prudent
patient standard, not the reasonable doctor standard: Montgomery v Lanarkshire Health Board [2015]
UKSC 11, [2015] A.C. 1430; para.7-015. This does not affect the propesition stated here.

106 11994] 5 Med. L.R. 437 at 458.
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Practice designed as precaution against knowp risk_ Somehmgs, a };iler}a:itltll;ye
from accepted practice may provide O\lrerwhelmmg evidence of a reac Oamst é
rticularly where the practice is specifically designed as a precaution ag 1
. risk and the defendant has no good reason for not following the norma
kno:égure. If the risk should materialise the defendant will have great difficulty in
pro_dm a finding of negligence. In Clark v MacLennan,'?” for example, _the
a‘{oizmngt developed stress incontinence soon after the birth of .}}er first child.
ccznservative treatment failed to improve the clain_qant’s condition, and tSO' ?
month after the birth the defendant gynlaecologlst perfom_led an arrll (ini)o
colporrhaphy operation. The normal practice of gynauacolo%l_sti1 v‘;fasause o
perform such an operation until at least _three months after _the 1rtd, _fe_t use the
condition may in any event improve with the passage of time, and 1 1ﬁ1r lear
{hat the operation is required there is a 11_1uch greater cl.nan.ce of succesls) a lete o
months, since the risk of haemorrhage is slmaller. This was not anha solu rule
since there might be exceptional cases, b_ut it was not a case where t ere1 (;vert_ant o
schools of thought amongst gynaecologists. None of the witnesses cgu p()lnthS
any instance where the operation had been performed at less thfm t }:ee m:l , t(;
The operatiori¥as not a success because a haemorrhage _cauhedft e1 .re}ll) o
break dowh. Two further operations‘ were necessary, neither o _w hic s s
successfulywith the result that the clannant’§ condition became pelénanetn .thch
defendant was held liable. Peter Pain J _sajd that doctors_ owe a duty of e
pifents to observe the precautions which are normal in the course o

coatment that they give. Where:

“__there is but one orthodox course of treatment and he chooses to depart from thi ..id[c};];:e
i}és to inquire whether he took all proper factors into account which he knew or shouh ave
known, and whether his departure from the orthodox course can be justified on the ba

these factors.”™'®

His Lordship went further, however, suggf:sting that_whe_re there 1s g ]Lgenderai
practice to take a particular precaution against a specific risk but. the 1&: _eE 12:1}1;1

fails to take that precaution, and the very damage occurs agamst_ Wi 1r_:h the
precaution is designed to be a protection, then the burden of pmqf lies w;d (i
defendant to show both that he was not negligent and that the negh gence 1l nt()J

cause the damage.'® This view, that negligence can .b? e.stabh:lshed mere}t; y
showing that some step which is designed to avert or minimise risk has n(}_tl e[erl;
taken, was disapproved by Mustill LJ in Wilsher v Essex _Area ed t1
Authority,"'° though the decision in Clark v MacLenfmn was descylbed as, on its
facts, “unimpeachable”. Thus, although the burden of proving negligence rerr_lal.x;s
with the c¢laimant, in a case where the defendanF has departed from the _ng‘e
orthodox procedure he will probably be found liable, unless there is evidence
before the court which would justify the departure.'""

107 119837 1 ALl ER. 416.

108 119831 1 All ER. 416 at 425. _ ]

L8 {1983% | All E.R. 416 at 427, relying on McGhee v National Coal Board [1972] 3 All.]E.R. IDfOS[.‘
L0 [1987] Q.B. 730 at 752, 753. The House of Lords also disapproved this approach tothe proof o
causation in Wilsher v Essex Area Health Authority [1985] A.C. 1074; see para.SﬂiS et seq.

1 For diseussion of the burden of proof and the evidential burden, see paras 3—147 et seq.
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Some instances of departure from accepted practice are quite clearly neglj
even where they are performed consciously and routinely. For exam %e IS e
Keo.w. v quernment _of Malaysia''? a doctor gave a patient an Fn'éc]tr'l o
gemcﬂlm without makmg any enquiry about the patient’s medical histoiy I}{(;Icli }?f
d_one so he would haye dlSC(_)vered that she was allergic to penicillin. Thé ont
1ed‘dyr_s to an allergic reaction to the drug. The doctor was aware of th -
poss‘lblh‘ry of this .risk arising but he carried on with his routine 1:1racticec=:rerfnOte
mgkmg any enquiry because he had had no mishaps before. All the Od'mt
ev1den_ce was to the effect that enquiries, which would have tai(en no mme .
five minutes, were necessary. The Privy Council held the doctor liable .

In Landau v Werner'® a psychiatrist engaged in social co i

pat‘lent who had developed a strong and obsessive emotionaln ;Tt:;c‘izggn? tf)e?ale

Il;}élst (\)fv:;s a d_eparture f_rom .reco.gnised standards in the practice of psychiatry ;;I:i
serious deterioration in the patient’s mental health, B J said

al‘ghough the defendant had acted from the best of intentions h;a haaé.rgnad et

ml:stake; there was no body of professional opinion which Would have ad

thl'S course of conduct with a patient in these circumstances, indeed. the mf?t? o

evidence was a}ll one way in condemning social contaéts Acc:jordin \ lfhal

defendant was liable. This was upheld on appeal. Sellers LT sz;id that: = 5

e a tragic

].D.E;fg (:otchtor might nnt‘be negligent if he ‘tried a new technigue but if he did he must justify it
Com;]ameifc;)tuz. lt;lhlltsj ?ht)\;e}ll or exceptional treatment had failed disastrously hé could n:)t
as he at he went beyond the bounds of due care and ski i
: wen A skill
gencrally. Success was the best justification for unusual and unestablished treatliri;;f?’ogmsed

In Co_ughlin v Kuniz''* the defendant adopted a method of performi
operation which was experimental, unsupported by clinical study, and fa - ag
by no other orth_opaedic surgeon. The procedure was under inves%igation ‘];0111; 5
College of Physicians and Surgeons, which had urged the defendant to und X* 2\
a moratorium on the procedure. The defendant was held to have been nﬂﬂei : ?(L
S}.Jlmﬂarly, m“Crydermaff v Ringrose''* the defendant took a biopsy at a trrd;:\i;]g;
tIeIrTe \lfvas a “presumptive pre{gpapcy”. The normal practice would Kave been to
alert the claimant to the possibility of pregnancy and wait untila mare certai
dlagn031s_could be made. In the circumstances the biopsy was 16t\ d"arajlm
Justified since it could cause an abortion, and the defendant was: li.'::lble R

12 [1967] 1 W.LR. 813.

13 (1961) 105 S.J. 257 and 1008, CA.

;: Egg% ;L%WC\.A(’E.L.T. 142, ],BCSC; aff*d [1990] 2 W.W.R. 737, BCCA.

R (lgg[. .112{:4109, aff’d [1978] 3 WW.R. 481, Alta SC Appellate Division. See also Zimmer v
gﬁ - ) . D.LR. (3d) 215 at 223 on a doctor’s duty to inform the patient that ‘

procedure or technique had not been approved by the medical profession. Reasoiable pr;:ﬁt?oﬁzrsr

would have disclosed this since the i i
A y would realise that the inf i i i
the patient’s decision whether to undergo the procedure. prmation would be fikely to fnfluence
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STANDARD OF CARE—GENERAL PRINCIPLES
(¢) Codes of practice

Codified standards of professional conduct may constitute si gnificant evidence of
what constitutes reasonable care. In Lloyd Cheynham & Co. Ltd v Littlejohn &
Co."'¢ Woolf J said of accounting and audit standards that:

“While they are not conclusive, so that a departure from their terms necessarily involves a
breach of a duty of care, and they are not ... rigid rules, they are very strong evidence as to
what is the proper standard which should be adopted and unless there is some justification, a
departure from this will be regarded as constituting a breach of duty.”'*’

Such standards are not, however, determinative of negligence. Thus, in Johnson v
Bingley''® it was held that breach of the Guide to Professional Conduct of
Solicitors published by the Law Society was not per s€ proof of negligence. The
Guide was proper and accepted practice for solicitors, but negligence was a legal
concept, and neither the Law Society nor any other professional body could, by
issuing rules or codes of conduct, alter the law.!'® Moreover, compliance with a
Code of Practicé, though usually evidence of the exercise reasonable care, may in
some circumitances not be sufficient to exculpate a defendant. So in Baker v
Quantum. Ciothing Group'® the Supreme Court held that a government Code of
Practicé issued in 1972 on occupational exposure to noise levels set the standard
foifha-reasonable and prudent employer without specialist knowledge until the
14 1980s, so that the “average” employer was not in breach of duty in following
e guidance. However, the Code did not provide an excuse to large employers
with actual knowledge of the risks of exposure to particular noise levels, since
they had come to the conclusion that the limits identified by the Code were no

longer acceptable.'?!

116 (1985) 2 P.N. 154.
17 See Gwilliam (1986) 2 P.N. 175. See also Bevan Investments Ltd v Blackhall and Struthers (No.2)

[1973] 2 N.Z.LR. 45, 66 on engineering codes of practice; Ward v The Ritz Hotel (London) Ltd
[1992] PLQ.R. P315, CA—failure to comply with the British Standards Institution’s recommendation
as to the height of a balustrade on a balcony was strong evidence of negligence.

18 11997] PN.L.R. 392, Q.B.D.

19 See also Green v Building Scene Lid [1994] PLQR. P259, where the Court of Appeal held that
although a failure to comply with Building Regulations or the British Standards Institution’s
recommendations about the safety of a staircase was evidence which the court should take nto
account, because it represented current professional opinion as to what was desirable to avoid
accidents, it was not conclusive. There was a difference between laying down standards and defining
what is reasonably safe in all the circumstances of the case. In Caldwell v Maguire and Fitzgerald
[2001] EWCA Civ 1054; [2002] PLQR. P45 it was held that the fact that the defendants had been
found guilty of “careless riding” under Jockey Club rules by the stewards afier a horserace did not
establish that an error of judgment or a momentary lapse of skill in the stress of a competitive race
constituted a breach of duty owed to a fellow rider.

120 [2011] UKSC 17; [2011] 1 W.L.R. 1003; discussed by McCarthy [2011] J.PIL. €122,

121 T ord Dyson commented, [2011] UKSC 17; [2011] 1 W.L.R. 1003 at [101], that: “There is no rule
of law that a relevant code of practice or other official or regulatory instrument necessarily sets the
standardl of care for the purpose of the tort of negligence. .. Thus to follow a relevant code of practice
or tegulatory instrument will often afford a defence to a claim in negligence. But there are
ciroumstances where it does not do so. For example, it may be shown that the code of practice or
regulatory instrument is compromised because the standards that it requires have been lowered as a
result of heavy lobbying by interested parties; or because it covers a field in which apathy and
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THE DUTY OF DISCLOSURE

unsuceessful, or may cause additional harm. The crucial question is how nuch or
how little information must be disclosed to satisfy the doctor’s duty of care.

This chapter is divided into three main sections dealing with the principles
applied to the duty of disclosure in negligence, the problem of causation, and g
final section dealing with three special cases. The section on the duty of
disclosure includes discussion of material from several Commonwealth jurisdic-
tions, which may contribute to an understanding of English law. The section on
causation covers the torts of both battery and negligence, and serves as a
reminder that even where claimants succeed in establishing culpable non-
disclosure they may face considerable difficulty in proving that this was a cause
of their damage. The final section deals with three special cases, where either the
legal requirements for consent and information disclosure may be more extensive
than in ordinary cases of treatment (research and transplantation of organs)® or
the subject has given rise to particular problems in practice (failed sterilisation),

1. THE DUTY OF DISCLOSURE
(a) Introduction

For almost 60 years the standard applied in English law to a doctor’s duty to
disclose information to patients about the risks of treatment was the Bolam test, A
doctor would be found negligent for failing to disclose information only if no
responsible body of professional opinion would have failed to disclose it. This
was confirmed in the majority decision of the House of Lords in Sidaway v
Bethlem Royal Hospital Governors.” In Montgomery v Lanarkshire Health
Board® the Supreme Court decided that the time had come to follow the lead of
Commonwealth jurisdictions and adopt a standard based on a duty to disclose
material risks as measured by reference to the risks that an hypotheticaj
reasonable patient (as opposed to a reasonable doctor) would have wanted 1o
have been informed about. This is an important shift in emphasis, though vihather
it will lead to different outcomes in most cases remains to be seen.?

To date, there have been relatively few cases exploring the-imnlications of
Monigomery and the case law is overwhelmingly based on Sidaway. Where
claims for non-disclosure of information have succeeded under Sidaway then it
would seem highly improbable that a similar claim based on Montgomery, with
its more patient-focused test, would fail. Those cases will continue to provide
guidance on whether, in similar circumstances, a claim for non-disclosure of

® The issues raised by the topics of research and transplantation of organs straddle the discussion of
the law in Ch.6 and this chapter, and so the discussion here is not confined to the duty of disclosure in
negligence but also covers the more basic requirements for a valid consent.

7 [1985] A.C. 871.

¥ [2015] UKSC 11; [2015] A.C. 1430. The case was on appeal from the Scottish Court of Session, but
it is clear that the ruling was also intended to represent the law of England and Wales.

? Note that failing to involve patients in the choice of medical treatment by not informing them of the
tisks of the procedure so that they cannot make an informed choice will also involve a breach of the

patient’s art.8 right to respect for their private life under the European Convention on Human Rights:
Csoma v Romania [2013] ECHR 8759/05.
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information is likely to succeed. Where a claim has failed, _apply_/ing Sidaway, the
issue will be more open-textured. It is possible that the (313.1]’1’.1 w1_11 supceed on the
basis that the defendant has failed to disclose a material risk in circumstances
where a responsible body of professional opinion ‘would hawl: supported
non-disclosure (and therefore the claim would have failed un_der Sidaway). On
the other hand, it is also possible that a case that failed und_cr S_zdaway would also
fail applying the standard requiring the disc]o'sure of material risks. It follows that
cases prior to Montgomery in which the c]am_lant succeeded on br.each qf duty
will continue to carry some precedential weight, whereas cases in vx_fhlch the
claim failed on breach of duty will carry little or no preceder_ltlal weight. The
issue in the latter category of cases will turn on how the _courts mterpre‘_[ the duty
to disclose material risks. In this context, both the Ca1_1ad1at.n and Australian cases,
which apply a “prudent patient” standard to information disclosure, may provide
particularly useful guidance.'®

[n practice, much will continue to depend on the pu}'ely factual qu.estio_n of what
information the patient was actually given. As with any fqrensu: dispute the
credibility of the.evidence is important. For defendants this w111. often deper}d on
the quality ¢f e medical records," though standard clauses in consent forms
where patienis’ signatures purportedly acknowledge thr:}t they have beet_l fully
informéd Yabout the potential risks of treatment will not necessewly be
cenclusive.'? For claimants the issue will usually depend on their crc—:ch_blhty as a
vétess, bearing in mind that they will be recalling eyents some years in the past
4iid they may not have “heard” and absorbed all the mfomlatlon they were given
at the time.!® Claimants’ credibility as a witness will also be crucial when it
comes to the question of establishing causation, since it has to be proved that had
the claimant known about the risks of the medical procedure they would have
declined to go ahead at that time.'* Monigomery has not changed the rules on
proving causation.

10 See paras 7-026 ct seq.

LU ara.4—078.

# 22: 2‘;};.&021. Tn Thefaut v Johnston [2017] EWHC 497 (QB);. [2017] Med. L.R. 319 at [78]
Green ] commented that: “Tt is routine for a surgeon immediately prior to surgery to sec the patl.cnt
and to ensure that they remain wedded to the procedure. But thils is ueither the place nor the oceasion
for a surgeon for the first time to explain to a patient undergoing Flecnvc surgery l:hc relevant nsk\s
and benefits. At this point, on the very cusp of the procedure itself, the surgeon is likely to be.uudllA:
considerable pressure of time (to sec all patients on the list and get to surgery) and the pam.an}t is
psychologically committed to going ahead. There is a mum.al mqmenulm towards surgery whic s
hard to halt. There is no ‘adequate time and space’ for a sensible dialogue to occur and for free choice
to be exercised.” See also Dickson v Pinder 2010 ABQB 269; [2010] 10 W.W.R. 505, para.7-031,
1‘1’911?1{::1\; if, at the time, it should have been clear to the doctor that thg patient did not unclerstan‘d
what they were being told the failure to clarify the information for the patient may constitute a breach
of duty: see paras 7-069 to 7-072.

" See paras 7-090 ct seq.
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fiﬁccordingly, his Lordship preferred a standard of disclosure based on the
reasonably prudent patient” test, which was derived from the American case of
Canterbury v Spence® and the decision of the Supreme Court of Canada in Reib]

v Hughes ¢ Under this test a doctor must disclo ial i .
; se all material risk .
material: risks, and a risk is

2 .vs_fljen a reasonable Pperson, in what the physician knows or should know to be the patient’
position, would be likely to attach significance to the risk or cluster of risks in decidi .
whether or not to forego the proposed therapy.”?” H

This requires the doctor to communicate the inherent and potential hazards of th
Proposed t_reatment, the alternatives to that treatment, if any, and the 1i1;ely resulte
if the patient remains untreated. The factors contributing significance to thS
dangerousness of a medical technique were said to be the incidence of injury an;
the degree of harm threatened. This standard of disclosure was subject to tw
exceptlops. First, where there is a genuine emergency, e.g. the patient i{s)
unconscious; and, secondly, where the information would be harmful to th
patient, e.g. where it might cause psychological damage,?® or where the atieni
‘vaould becgme s0 emotionally distraught as to prevent a rational decisjolrjl The
thera_peutlc privilege” defence does not allow the doctor to remain silent a-lbo t
material risks simply because disclosure might prompt the patient to 1"0reu
treatment that the doctor believes the patient needs in his best interests, otherwiiz

the [Sh. {1 ptl()n I]llght come SO ]de u ern l' c ] ] lﬂquil (5] t
! (% 1151 W as to ﬂd 11
. men Of

The ratio of Sidaway  Notwithstanding the diversity of the speeches in Sidawa

it was tolerably clear that the majority of their Lordships adopted the Bolam te;:
as the measure of a doctor’s duty to disclose information about the potential
consequences and risks of proposed medical treatment. This was the view of mosi
c_ommentators,” and the Court of Appeal specifically endorsed this interpreia
tion.* The objective nature of the test for negligence meant that it was aly fgf:s\f;)r
the? court to determine, ultimately, what constitutes negligence on the basis'of the
evidence presented. The practices of a profession may be good evi’leknce of

464 F. 2d 772 (1972), USCA, District of Columbia.
26 (1980) 114 D.L.R. (3d) 1.
*7 464 F. 2d 772 at 787 (1972).
28 3 H .

.Evlcn if rh.e. 1isk be matcna],. the doctor will not be liable if on a reasonable assessment of his
Eﬂﬂgust s condition II;e takes the view that a warning would be detrimental to his patient’s health”, per

ord Scarman at 85] A.C. — i j '

A ey 3[96. 1 871 at 889-890. For an unusual example of this see Furniss v Fitchett
249 1 3
o Brazier (1987) 7 L.S. 169 at 182; Norrie (1985) 34 LC.L.Q. 442 at 450; Tan (1987) 7 L.S. 149 at
. aIJa {174326 3ugfale ;ni Sta?ton, Professional Negligence, 3rd edn (London: Butterworths 1998)

17.30; Jacks { i iabili n ,
i on owell on Professional Liability, §th edn (London: Sweet & Maxwell, 2017),
*® Gold v Haringey Health Authority [1988] Q.B. 481;

f ).B. i Blyth v Bloomsbury Health Authority (1987

reported at (1989) 5 PN. 167 at 171; [1993] 4 Med. L.R. 151; see also Worster v City and ﬁcﬁclazej

Health Authority, The Times, 22 June 1987, per Garland J: ) j
Mol L 4 . P arland J; Moyes v Lothian Health Board [1990] 1
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«reasonable care” but cannot be conclusive.3! Lord Bridge’s “exception” for the
aon-disclosure of a substantial risk of grave adverse consequences where a doctor
could hardly fail to appreciate the necessity for an appropriate warning was
arguably just an instance of the “obvious folly” test where it would be appropriate
for a court to condemn a common practice as negligent.** Similarly, when Lord
Bridge said that the issue whether non-disclosure in a particular case should be
held to be negligent “is an issue to be decided primarily on the basis of expert
medical evidence, applying the Bolam test”, (emphasis added) he was not
suggesting that normally the Bolam test applied but in exceptional circumstances
it could be dispensed with. Rather he was stating the effect of the Bolam test
itself, which relies primarily on expert evidence as to responsible professional
practice, but, exceptionally, the court may decline to accept that evidence as a
measure of the proper standard in law. Thus, the majority in Sidaway consisted of
Lords Bridge, Keith and Diplock, who all applied the Bolam test.”®

(¢c) The “prudent patient” standard

As Lord Scarn‘an noted in Sidaway, the rationale for the existence of the doctor’s
duty of discloshre is that patients have a right to make their own decisions about
whether-ta_accept proffered medical treatment, and that “right” is meaningless
withals e relevant information in order to weigh up the options. Sidaway was in
maiy respects a product of its time, paying lip-service to patient autonomy whilst
i practice endorsing medical paternalism. Over time, it was seen by many
(including some judges) as a lost opportunity for English law to put the patient at
the centre of medical decision-making.

(i) Challenging Sidaway

In Pearce v United Bristol Healthcare NHS Trust** the Court of Appeal appeared
to take the first steps towards a different test. The claimant was pregnant and the
delivery of her baby was overdue. She was examined by a doctor who indicated
that medical intervention by inducing labour or by proceeding to a Caesarean
section was not advisable. The doctor did not inform the claimant that
non-intervention carried an increased risk that her baby would be stillborn. A
week later the claimant suffered a stillbirth. The risks associated with inducing
labour were such that the claimant would not have opted for induction, but she
argued that had she known about the risks she would have considered a

31 See paras 3-026 to 3-047. See in particular Bolitho v City and Hackney Health Authority [1998]
AC. 232,

32 See para.3-036. The court would conclude that no responsible body of professional opinion could
have failed to disclose that degrec of risk: see the comment of Hirst J in Hills v Potter [1983] 3 All

E.R. 716 at 728 cited at para.3-045.
3 A view accepted by Lord Woolf MR in Pearce v United Bristol Healthcare NHS' Trust [1999]

PLQR. P53 at 57 where his Lordship said: *...Lord Diplock also gave a speech which adopted the
same approach as that of Lord Bridge. That approach imvolved applying the Bolam test to the giving,
or failure to give, advice.”

3 [1999] P1.Q.R. P53.
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Caesarean section. The claimant relied on Bolitho v City and Hackney Healg,

Authority®® where Lord Browne-Wilkinson held that where:

“...professional opinion is not capable of withstanding logical analysis, the Judge is entitled to
hold that the body of opinion is not reasonable or responsible.”

Lord Woolf MR, having considered Bolitho, said:

“In a case where it is being alleged that a plaintiff has been deprived of the Opportunity to make
a proper decision as to what course he or she should take in relation to (reatment, it seemg to
me to be the law ... that if there is a significant risk which would affect the judgment of the
reasonable patient, then in the normal course it is the responsibility of a doctor to inform the
patient of that significant risk, if the information is needed so that the patient can determine for
him or herself as to what course he ar she should adopt.”™¢

This seemed to combine a prudent patient standard with a reasonable doctor
standard—a significant risk affecting the Jjudgment of a reasonable patient would
place the onus upon the doctor to disclose that significant risk by virtue of the
Bolam test. In other words, no reasonable doctor would fail to disclose a rigk
regarded as significant by a reasonable patient. The Court in Pearce considered
that, although it was not possible to talk in terms of precise percentages when
considering what constituted a significant risk, something in the region of a 10
per cent risk would clearly qualify (consistent with Lord Bridge’s speech in
Sidaway). But an increased risk of stillbirth from non-intervention of 0.1 per cent
to 0.2 per cent did not fall into the category of significant risk.

In Wyatt v Curtis’” a general practitioner negligently failed to warn the claimant
about the more serious risks posed to her unborn child of her coniracting
chickenpox. The general practitioner brought CPR Pt 20 proceedings against a
hospital doctor, on the basis that when he saw the claimant, four-and-a-half
weeks’ later, he too failed to warn the claimant of the same risk. Sedley (L7
referred to Lord Woolf’s statement in Pearce, and commented that:

“Lord Woolf’s formulation refines Lord Bridge’s test by recognising that what s tubstantial
and what is grave are questions on which the doctor’s and the patient’s percepiion may differ,
and in relation to which the doctor must thercfore have regard to what wway be the patient’s

perception. To the doctor, a chance in a hundred that the patient’s chickenpo: may produce an
abnormality in the foetus may well be an insubstantial chance, and an abnormality may in any
case not be grave. To the patient, a new risk which (as I read the judge’s appraisal of the expert
evidence) doubles, or at least enhances, the background risk of a potentially catastrophic
abnormality may well be both substantial and grave, or at least sufficiently real for her to want
to make an informed decision about it,”"#

Nonetheless, the Court of Appeal rejected the general practitioner’s argument that
when the hospital doctor became aware that the patient had been advised about
the risks of chickenpox by the general practitioner, it was incumbent upon him to
ascertain what advice she had received and to correct it. Sedley LT accepted that
this contention went “well beyond anything laid down in Sidaway”.

2 [1998] A.C. 232 at 243. See paras 3-034 et seq.

3 [1999] PL.Q.R. P53 at 59. Rach and Mummery LT agreed with Lord Woolf MR.
37 [2003] EWCA Civ 1779.

% [2003] EWCA Civ 1779 at [16].
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The question that Wyait v Curtis left unresolved was the preci'se _impm't ot_" Lctjlrd
Woolf’s statement in Pearce’® Sedley LJ touched on _1ts 51gn1ﬁc'ance in 1ef
uotation above, in that it sought to address the very _dlfferent perspectives 10
goctor and patient when it comes to assessing the s1gn?ﬁcance of :smy_partlcill1 ar
risk, and the need for the doctor to be aware of those differejnt percept10nsﬂ W E;l;
considering what information to give. The l_anguage of _the Judgments wtz_is mé)l ;
in tune with the notion that patients are e_ntltledlto be given the mforma 1t(_)11 t }?@
enables them to make decisions about their medical tre.atment,lbut in pratc;l 1C{13 N
decisions in the cases did not purport to go beyond Sidaway in setting the leg

standard for information disclosure.

(ii)  Overturning Sidaway

Montgomery v Lanarkshire Health Board™ _ An important feature of tl;e t&zt
of negligence is that a defendant’s conduct is measured by rel;fgrenge _ole b
prevailing standards at the time of the alleged bre_ach of duty: TbIS p1;n_c1p s
usually deployed o ensure that defendants are not judged at tﬂgl y refer ??that
more recent standards developed after the relevant evel:ntsj but. it also entails t

professionals.inust keep up to date with changes in Dpractice. Adher_ence fo
outdated mzthods risks a finding of negligence.‘f‘ This is c_learg ev1den;_ in
relatiore—io” information disclosure by the medlc_;al profession.** Reflec 1:1g
chénging attitudes and values, the medicgl profession has placed much grea Er
2 ¥iphasis on providing information to patients over the last few‘ years, as f_;lai [e
seen from the advice given to the profession by the General Medical Council.* In

) A. Maclean, “Giving the Reasonable Patient a Voice: Information Disclosure and lht:i Rﬁle\;};ce zf
Empirical Evidence” {2005) 7 Med. Law Int. | discussed whether Pearce had altered the Sidaway
j‘E’m'll"clllaerdc.ase has provoked extensive comment: T. Elliott, “A break with the past? Or rfﬂ;irzihtﬁz
same?” (2015) 31 PN. 190; C. Hobson, “No (,) more BoanF please: Mm?’rgomery vd. a: !.se i
Health Board” (2016) 79 ML R. 488; R. Bagshaw, “Modemising the d,octor s dqty to -I.Scdf e
of treatment” (2016) 132 L.Q.R. 182; C.P. (Iz\r;[)cl(;r;a;};: E‘Er}istzlnile,; %eivfs;gmukii: Ss};ﬂ]yﬂy

-ds and the patient’s right to decide” .L.J. i R  BlE 1y:

;’t:g:ti-d;riented di:?:losure—A standard worth waiting for?” (2015) 23 Med. L R’f:vzglﬁsi Fg %giil,
“Monigomery v Lanarkshire Heaith Board and the rightls of the reasonable patient h( I 2(}]15 ol T‘
L.R. 360; L. Johnston, “Informed consent and the lingering shadow of Che.sfer v Afs. ar‘_ . fm._m.ed.
(19) 81 and 2015 S.L.T. (20) 85; M. Lyons [2015] J.P.I.L.,. C130; 1. meg, 'DC]’lve;ﬁ%;n33 ok
comsent post-Montgomery: implications for medical practice anq profes.swnal‘lsn: ¢ i .lhé;
128; R. Heywood and J. Miola, “The changing face of pIe—ope.ratwe mec%lc.:al dxsf: osure: pdac bhc,]e
patient at the heart of the matter” (2017) 133 L.Q.R. 296. The ]Sum.al Clinical Risk de\;:{te : a Wm B
issue to providing different perspectives on Monigomery: see “Patient Consent after Montgomery
(2016) 22 Clinical Risk 1-41.

W as 3-074 to 3-078. _ , _

*# gﬁn?;:i z.go.'?Gold v Haringey Health Am‘hqripz [1988] Q.B. 481, Whel‘f.: it was sald' ll'ta;blzulti'},:’lz
there was a responsible body of professional opinion that would not have given a \familr:g i
risk of a sterilisation operation failing, with Gowton v Wolverhampton Health Authority | ! ]b B f
L.R. 432, where the defendants’ experts conceded that by 1986 there was no responsible body o
opinion which would have omitted to give such a warning.

4 See para.7-079.
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Montgomery v Lanarkshire Health Board* the Supreme Court acknowledged
that the paradigm of the doctor—patient relationship implicit in Sidaway had:

...ce:ajeé] to re}f;lect the reality and complexity of the way in which healthcare services are
provided, or the way in which the providers and recipi i i

j ) ents of such servic ¢ thei
relationship.” ¥ e T

Pathnts were more widely regarded as persons holding rights, rather than bein
passive recipients of medical care, and were often treated as consumeri
exercising (_:hmces. Patients also had much greater access to information about
symptoms, investigations, treatment options and risks. The idea that patien.ts were
uninformed and unable to understand medical matters was now manifest]
untenable. Changes in medical practice meant that doctors were more likely tg
disclose iijo_rmation and reach consensual decisions with patients about
treatment options. Medical paternalism was no longer an appropriate model of
the doc.torfpatient relationship. The Human Rights Act 1998 had also made the
courts increasingly conscious of the extent to which the common law reflects
ﬁmdamenta_l values, which includes the value of self-determination. These
changes pointed to an approach to the law which treats patients as adults capable
o_f understanding that medical treatment is uncertain of success and may involve
r_131_<s, accepting responsibility for the taking of risks affecting their own lives, and
living with the consequences of their choices.*> }

Reconstructing Sidaway  Lord Kerr and Lord Reed embarked on an analysis
of the speeches in Sidaway, in light of the approach adopted in subsequent cases
and came to the conclusion that both Lord Bridge and Lord Templeman ha{i
re.ached a position “not far distant from that of Lord Scarman”* albeit b

different routes. Accordingly, it was “wrong to regard Sidaway as a1,1 unquahfieg
endorsement of the application of the Bolam test to the giving of advice about
treatrr}ent:”.47 Lord Diplock’s suggestion in Sidaway that if the patient wantod
more _mformation than would be provided applying Bolam it was up to her t-ask
questions was roundly criticised. It placed the onus of asking questions en ~the
patlept who may not know that there is anything to ask about; it i=c to the
drawing of e_xcessively fine distinctions between questioning and cxpressions of
concern falling short of questioning; and it paid no regard to tie social and
psychological realities of the relationship between a patient and doctor.*® There
was also a logical difficulty in that it was unclear why asking questioﬁs should
make any ditference to the doctor’s duty, which under Bolam is to provide the

* [2015] UKSC 11; [2015] A.C. 1430 at [75] per Lord Kerr and Lord Reed (with whom Lord
T;ellberger, Lo.rd Clarke, Lord Wilson, Lord Hodge and Lady Hale agreed). The case was on appeal
] Fgﬂtgl}:nS;z::l;M(;f;r.l of Session, but it is clear that the ruling was also intended to represent the law
43_ See [2015] UKSC 11; [2015] A.C. 1430 at [76]-[81].
:‘; [2015] UKSC 11; [2015] A.C. 1430 at [53] and [56].

[2015] UKSC 11; [2015] A.C. 1430 at [57]. On the other hand, if Lord Bridge and Lord
'.Terr.q‘)leman had actually agreed with Lord Scarman’s clear preference for a prudent patie?:.t staﬁdard it
is difficult to see why there was any need for a change in the law in Montgomery, other than, perhaps
that the lower courts had misunderstood and misapplied Sidaway for the last ?0’ ears PpeE
4 [2015] UKSC 11; [2015] A.C. 1430 at [58]. T
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information that a responsible body of professional opinion would provide. The
patient’s desire for information would not necessarily change medical opinion.
Thus, the exception for patient questions logically undermined the tule. If
responsible medical opinion accepted that additional information should be
disclosed in response to questions, then there would be no exception to the Bolam

test.*

One of the problems with Lord Bridge’s approach in Sidaway, said Lord Kerr and
Lord Reed, was that some judges had construed the question of when the
sdisclosure of a particular risk was so obviously necessary to an informed choice
on the part of the patient that no reasonably prudent medical man would fail to
make it” restrictively, focusing on the specific words used by Lord Bridge to
illustrate what he meant (“a substantial risk of grave adverse consequences’) or
the specific example he gave (a 10 per cent risk of stroke). On the other hand, in
some cases the lower courts had “tacitly ceased to apply the Bolam test in relation
to the advice given by doctors to their patients” and had adopted the approach of
Lord Scarman.®® Pearce v United Bristol Healthcare NHS Trusf®' was
particularly important: Lord Woolf had been correct in saying that “a significant
risk which would)affect the judgment of a reasonable patient™ would meet that
test, and it_had nothing to do with the Bolam test. In so far as there was a
difference heween a “significant” risk and a “substantial” risk, “significant” was
the egis-appropriate adjective given that the relevance of a risk to the patient’s
decition did not depend solely on its magnitude, or on a medical assessment of its
sipaificance.”

(iii)  The correct test for disclosure of information about risks

Lord Kerr and Lord Reed emphasised that the doctor’s duty to take reasonable
care to ensure that a patient is aware of material risks of injury is the counterpart
of the patient’s right to decide whether or not to incur that risk, and the patient’s
right to make that decision did not depend exclusively on medical considera-
tions.5> There was a fundamental distinction between doctors’ roles when
considering diagnostic or treatment options and their role in discussing with the
patient any recommended treatment and possible alternatives, and the risks of
injury which may be involved. The doctor’s advisory role was not solely an
exercise of medical skill, because the risks to health which the patient is willing

49 [2015] UKSC 11; [2015] A.C. 1430 at [59]. This last peint is, perhaps, a little strained. It is
perfectly possible to apply a standard based on responsible professional opinion where the amount of
information disclosed increases in response to patient questioning, and it would be open to the court to
hold that a failure to provide information in these circumstances was such that no responsible body of
professional opinion would support it.

0 [2015] UKSC 11; [2015] A.C. 1430 at [63].

51 [1999] PLQ.R. P53, para.7-012.

52 [2015] UKSC 11; [2015] A.C. 1430 at [66].

53 [2015] UKSC 11; [2015] A.C. 1430 at [82]. See also at [73] where it was said that “the doctor’s
duty of care takes its precise content from the needs, concerns and circumstances of the individual
patient, to the extent that they are or ought to be known to the doctor” at (approving the decision of
the High Court of Australia in Rogers v Whitaker; sce para.7-034).
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to run may be influenced by non-medical considerations. Moreover: “Responsi-

bility for determining the nature and extent of a person’s rights rests with the
courts, not with the medical professions.”s

Duty to disclose material risks It followed that the analysis of the law by the
majority in Sidaway was unsatisfactory in so far as it applied the Bolam test to

information disclosure. The correct approach was that of Lord Scarman ip
Sidaway and Lord Woolf MR in Pearce:

“An adult person of sound mind is entitled to decide which, if any, of the available forms of
{reatment (o undergo, and her consent must be obtained before treatment interfering with her
bodily integrity is undertaken. The doctor is therefore under a duty to take reasonable care 1o
ensure that the patient is aware of any material risks involved in any recommended treatment,
and of any reasonable alterative or variant treatments. The test of materiality is whether, in
the circumstances of the particular case, a reasonable person in the patient’s position would be
likely to attach significance to the risk, or the doctor is or should reasonably be aware that the
particular patient would be likely to attach significance fo it.”5

There are two limbs to this test. The first is objective, in that it relies on what the
reasonable patient would consider to be a material risk, though taking into
account the “patient’s position”. The patient’s position will include, presumably,
the patient’s age, sex, medical condition(s), the medical options available to
diagnose or treat the condition (including the option of not treating) and the likely
prospects of success and the risks associated with each option.’ What the patient
would have wanted to know is not strictly relevant to deciding whether a risk was
material. The second limb of the test is subjective: if the doctor is aware, or ought
reasonably to have been aware in the circumstances, that the patient would
consider a particular risk to be material then there is a duty to disclose it, even if
the objective reasonable patient would not have attached significance to the risk,

** [2015] UKSC 11; [2015] A.C. 1430 at [83]. One of the problems of applying the Bolum test to
information disclosure was said to be that differences in disclosure practice may be “attnbutable not
to divergent schools of thought in medical science, but merely to divergent attitudes aruong doctors as
to the degree of respect owed to their patients™ [2015] UKSC 11; [2015] A.C. 1470 a: 184].

3% [2015] UKSC 11; [2015] A.C. 1430 at [87]. Note that the provision of informatisi 4o patients is not
solely for the purpose of enabling the patient to make decisions about proposed treatment.
Information may also be important to enable the patient timeously to identify the signs or symptoms
of complications from medical treatment that has already been given: Spencer v Hillingdon Hospital
NS Trust [2015] EWHC 1058 (QB), see para.4—070.
36 In Arpdt v Smith (1997) 148 D.L.R. (4th) 48 at 54 and 55, discussing the “modified objective test”
of causation applied in Canada, Cory J said that the “reasonable person in the patient’s position”™ must
be “taken to possess the patient’s teasonable beliefs, fears, desires and expectations”, but “purely
subjective fears which are not related to the material risks should not be taken into account in
applying the modified objective test” (original emphasis). In Thefaut v Johnston [2017] EWHC 497
(QB); [2017] Med. L.R. 319 at [55] Green J said that the characteristics of a patient that could be
relevant might include the severity of the patient’s medical condition, and the patient’s tolerance for ar
stoicism towards pain, or the ability to manage pain. Other, more remote, factors might be “the
patient’s need to return to work, or the fact that the patient has suffered a recent event in his/her life
(such as a bereavement or a divoree) which renders that person unusually fragile and (say) unwilling
to take chances at that particular time”. Green J added, at [56], that the reference in [89] of
Montgomery (cited at para.7-045 below) to the effect which the occurrence of the risk would have
upon patients’ lives suggested that the test would embrace the tisk that an adverse outcome could
reduce people’s mobility and prevent them from engaging in a favourite sport or pastime.
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ressions of concern by the patient or the askin_g of specific c_luestion_s kshouéd
El)qut the doctor to the fact that the individual patlgnt may consider a risk to thr::
;Zterial even though, objectively, a reasonable patient would not. Moreover, the

Coul’t:

2 . h
“should not be too quick to discard the second limb ... merely because it emerges that the
patient did not ask certain kinds of questions.™’

The Supreme Court acknowledged that a change in the law may not b;e:flcgglzi
by the medical profession, that it C(_)uld be argped that. thﬁ .prtu_ ‘ aIIid o
tandard may result in defensive practices and an increase in litigal 1011i e
fbe outcome of such litigation may be less predlctabl_e. But the_Genera edlfh
Council had adopted a similar view of dqctors’ duties some tﬁne ?oétgg th
imposition of a duty in law was necessary il orde}' to pe_rsuad_e those do s
had less skill or inclination for communication with their patients _to engagltEd i
their responsibilities. It was also arguable that an approach v:h_lchmr;ilam Ly
patients being more aware that the outcon_le of medical treatmen isu e o
potentially dangecous would be less likely to gncourage gec?lrrxl o o
litigation, ip-the’event of an adverse outcome, leading to a reduction . o
an increace 1w litigation. Finally, although the outcor_ne of 1¥t1gat1f2n mig Do less
predictatile that was a price worth paying. for protecting patle,nts.d{;;n exp
riskd o injury which they would otherwise have chosen to avoid.

(iv) Exceptions

Emergencies In Sidaway Lord Scarmelm had identiﬁe.d two ex_cept;g;sr tznt;l;
duty to disclose material risks. The ﬁrst is where there is a %emgmeremc gcour;
e.g. where the patient is unconscious. In Momgan-.ze:y t}fh ;1}; e ot
accepted that the doctor is excused from c?nferrmg_ wi t 1:1[ "
circumstances of necessity, such as where the patient Fegm*_rst;s treatment urg

but is unconscious or otherwise unable to make a decision.

Therapeutic privilege Lord Scarman’s second exception was Wherc the
information would be harmful to the patient, for example, wger; it m}tgi]]:i: rizusz
I i Court accepted that withholdin
chological damage. Again, the Suprepme thhal
Iizfgormati%ln from a patient is acceptable if the doctor reasonably believes that

57 [2015] UKSC 11; [2015] A.C. 1430 at [73], approving comments of Gummow J in Rosenberg v
Percival [2001] HCA 18; (2001) 178 AL.R. 577 at [79]; see para.7-037.
8 KSC 11; [2015] A.C. 1430 at [93]. . . . N
& Egig [{]J-[KSC 11'[[2015] A.C. 1430 at [88]. No detail was prov?ded as to prem.sely Whe;: tl:hl;
exception applies bl,lt presumably it would be relevant where the patient I?Cki Cfga[\)(g;ry t(;l I‘;llé: : cem o
. i in mi /EVEL, der the Mental Capacity Ac a decis

{sion in question. Bear in mind, however, that un : . ) :
?:;l.::}eo?ecorgmended treatment does not in itself mean that a anB!lt lacks of capamt(;}r, agd z:l p:;;:l;
sufferine from a mental disorder does not necessarily lack capacity (see para.6—03 t) t:ii =
; aticntsclack capacity, 5.4(4) of the 2005 Act provides that so far as reasonabl.y practicable, p o
glakjng a decision on behalf of patients must permit and f:ncaura%e t]_\}:(:m to p:lirtic;pga,i:)iroff ;Efléjcﬁng

i ici ible i :t done for them and any ;

ir ability to participate, as fully as possible in any ac ‘ : i

E:Z; ?]3;:?6—()159). T]fis may involve a dialogue about the risks of treatment, though in the case of an

unconscious patient this is clearly impractical.
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disclosure would be seriously detrimental to the patient’s health.®® This was also
said to have been the case applying the Bolam test, but in reality it was not an
exception to the rule but rather formed part of the rule itself, given that the Bolam
test allowed for different levels of disclosure to different patients within the
doctor’s exercise of clinical judgment. Thus, in Sidaway v Bethlem Royal
Hospital Governors®® Lord Templeman commented that a doctor may take the
view that a patient would be confused, frightened or misled by detailed
information which he would be unable to evaluate at a time when he

is suffering
from stress, pain and anxiety.

There is an obvious danger in giving too wide an interpretation to this exception
in that it could be used to undermine the patient’s right to exercise a choice about
whether to accept treatment. The fact that the doctor believes that if the patient
were informed about the risks he would decline the treatment which the doctor
believes to be in the patient’s best interests does not Justify withholding the
information, otherwise whenever the proposed treatment was medically appropri-
ate, doctors would have no obligation to give patients information about risks. In

Monigomery the Supreme Court were alert to this possibility and emphasised that
the therapeutic exception should not be abused:

“It is a limited exception to the general principle that the patient should make the decision
whether to undergo a proposed course of treatment: it is not intended to subvert that principle
by enabling the doctor to prevent the patient from making an informed choice where she is
liable to make a choice which the doctor considers to be contrary to her best interests.”s?

(v)  Applying the test to the facts of Montgomery

In Montgomery itself the pursuer, who was pregnant, was diabetic and of small
stature. Her consultant obstetrician did not inform her that the risk of shoulde:
dystocia occurring during the birth of the baby was 9-10 per cent in diabetic
patients. There was also a much smaller risk of serious mjury to the ‘child
(brachial plexus injury 0.2 per cent, and prolonged hypoxia resulting in'cerebral
palsy or death less than 0.1 per cent). The consultant considered that these risks
were low, but that if she told diabetic patients about them they weuid 21l opt for
an elective Caesarean section, which was not in their interests. During the course
of the delivery shoulder dystocia occurred and the baby suffered both a brachial
plexus injury and brain damage. The pursuer’s claim in respect of non-disclosure
of these risks failed in the Court of Session in both the Outer and the Inner House,
where, applying Sidaway, it was held that the test was whether the defendant had

% [2015] UKSC 11; [2015] A.C. 1430 at [88].

U Sidaway v Bethlem Royal Hospital Governors [1984] Q.B. 493 at 521, per Browne-Wilkinson LI.
62 [1985] A.C. 871 at 902,

 [2015] UKSC 11; [2015] A.C. 1430 at [91]. In Deriche v Ealing Hospital NHS Trust [2003]
EWHC 3104 (QB) at [50] Buckley J commented that “something more than temporary distress would
be needed”. In that case, the distress to a pregnant mother from a discussion about the risks to a foetus
of the mother contracting chickenpox during pregnancy would be outweighed by the devastation a

mother would suffer if the risk materialised and she felt she was not fully warned of it and thus
deprived of her right to decide.

[794]

INFORMED CONSENT

conformed to a practice accepted as proper by a responsible bgdy of prof.essmnal
opinion, and that on this issue expert evidence of professional practice was

cmcial.

The Supreme Court unanimously allowed the pursuer’s appeal. P}p]ﬂ?ﬂn_gkt}:;
prudent patient standard, the pursuer should havg been 1pf0rmcdd0 ht & n]? 3
shoulder dystocia if she were to proceed toa vaginal delivery, an tT?lre s 1;) 2
have been a discussion about the alternative of Caesarean section. The n&; (jsk
shoulder dystocia in her case was 9—10 per cent.%* Apar_t from the 0.2 perf cen ]13 e
of brachial plexus injury to the baby and the s.maller nsk' to the baby o cerebr :
palsy or death, shoulder dystocia was a major obstetric emergency I’?thl]f_“l‘ltaz
procedures which were potentially traumatic for the mother. Tht_a COfI\‘ltI_’a&il obab
extremely small risk to the mother and virtually non-existent risk 01b ttem iailf
from a Caesarean section was “stark”. Although _the consultant o CS etric .
considered that it was not generally in the maternal interest tol.ha\i,e a lgezar;E
section, this was not a situation where the “therapeutic ex_cepu(_)n aﬁp 1et.kme
exception was not-intended to enable doctors to prevent .thelr patients omha h%
an informed dedision. It was up to the doctqr to explain t_o the patient \;v y ih
considered ene of the available treatment options was medlcally prfefgrab f; to 3
others, taking-care to see that the patient was aware of the considerations for an
againsteaon option.®

(d) The standard applied in other jurisdictions

(i) Canada

In Canada the Supreme Court established a st_agdard of _d.isclOSure based 01? tl;g
“reasonably prudent patient”. In Hopp v Lepp®® it was said that_ a su-rgeoil sdo;.lnd
answer any specific questions posed by the patient as to the risks invo ve_ .

should, without being questioned, disclose_the nature of the proposed opera 1311,
its gravity, any material risks and any spemfﬂ or unusual rlsks atten(_iant ug_on _;e
performance of the operation. A risk whichis a mere pos_mblhty, \?vl‘nch or 1marl v
need not be disclosed, could be regarded as a material risk, requiring disclosure,

6 n Jones v North West SHA [2010] EWHC 178 (QB); [2010] Med. LR 90 1\‘121co]:i >1Ié i[});]tyglﬁ
Pearce v United Bristol Healthcare NHS Trust [1999] P.I.Q.R. PS}, pala.'{’zlm » he e e
claimant’s mother should have been informed of thczl() per cc:)t ESI:tGht 531(;1-11[';1?31-121;12;11;“5&;%]]

risk of inj as something less than 1 per cent to 2 per cent), but the .
251}2()(111;1?3(2(3 11; [20]5% A.C. 1430 at [95]. It has been suggest.cd that s.1(5) of thj: tCo;g;thlf
Disabilities (Civil Liability) Act 1976 may impact on the appl-lcatmn of Momgame?h 0 hﬂd. o
antenatal advice. Section 1(5) provides that: “The defendaut. is not ansiwcrabie to. e cad,.;-si,,"
anything he did or omitted to do when responsible in a professional capacn.ty for t:l'?ﬁ-l.t]_u-g orl ‘ ,inm;
the pavent, if he took reasonable care having due.regard to tﬁenI reccived pro cssml?rmpo“he
applicable to the particular class of case ...” (emphasis added). This is clearly a statutory Lc.) o
Bolam test. Clerk & Lindsell on Torts, 22nd edn (201_8}, para.10-83, n.545, c.om{nents. el
whether this section, which specifically refers to ‘adv.ice’, precludes the appllcgtl?llf O;;alg(;amv
antenatal injury in England and Wales of the principle in Montgomery v chnarkls'hzrc g:icé pharid
[2015] UKSC 11; [2015] A.C. 1430, where the issue was precisely one of neg lgealntfa e
pregnant mother before the birth. The issue did not arise in Monigomery, an appeal from

where the 1976 Act does not apply.”

8 (1980) 112 D.L.R. (3d) 67 at 81, SCC.
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if its occurrence carries serious consequences such a i

ATen : s paralysis or death,
Sub;equenﬂy, in Reibl v Htalsgfzes“ the Court explicitly rejected a professional
medical standard for determining what are material risks and whether there hag
been a breach of the duty of disclosure:

“To allow expert medical evidence to determine what risks are material and, hence, should b
d1sclos§:d and, correlatively, what risks are not material is to hand OV:E:I‘ to t!hc medi e]
profession the entire question of the scope of the duty of disclosure, including the ueqtlica
\yhether there has been a breach of that duty ... The materiality of ngon-disclosurc o? ce)rt o
risks to an informed decision is a matter for the trier of fact, a matter on which there woulda?;

all likelihood, be medical evidence but also other evidence, includin, i
patient or from members of his family.” R e T L

For_exaxpple, in Meyer Estate v Rogers®® the Canadian Association of
Radiologists had specifically recommended that patients should not be informed
of the risks of an allergic reaction to contrast media during an intravenous
pyelogram. Nonetheless, it was held that this risk was material, and that the

Association’s recommendation direct] i
y contravened the standard g
Reibl v Hughes. o et Iy

In Videto v Kennedy® the Ontario Court of Appeal summarised the effect of
Hopp v Lepp and Reibl v Hughes in the following terms:

(i) the question of whether a risk is material and whether there has been a
breach the duty of disclosure should not be determined solely by the
standards of the profession. Professional standards are a factor to be
considered;

(i) the dut}{ of disclosure embraces what the surgeon knows or ought to know
that patients deem relevant to their decision whether or not to undergo the
treatment. If patients ask specific questions they are entitled to be given
reasonable answers;

(in) a nslk }Jvhich is a mere possibility does not ordinarily have to be distlosed
but if its occurrence would have serious consequences it should be [reate(i
as a material risk”;

(iv) the patient is entitled to be given an explanation of «he nature of the
operation and its gravity;

) sub_]gct to tms, other inherent dangers such as the dangers of anaesthetic or
the risks of infection do not have to be disclosed”!;

57 (1980) 112 D.L.R. (3d) 67 at 81 at 13, SCC.

68 (1991) 78 D.L.R (4th) 307, Ont HC.

69 (1981) 125 D.L.R. (3d) 127, 133-134, Ont CA.

T0 "

3078{38, ?EICLMI;W”ME g Nair [1989] 2 WW.R. 749; Meyer Estate v Rogers (1991) 78 D.L.R (4th)
n i i :

o ), where a risk of death of between 1 in 40,000 and 1 in 100,000 was held to be a material

EL SE:S, e.g Hajgam v.Landon Health Association (1982) 36 O.R. (2d) 669 at 680. Note, however, that

certain risks of infection, such as the risk of contracting hepatitis from blood products, may k;c an

“unusual or special risk™ whi ] cads B
By 1 special risk™ which should be disclosed: Kitchen v McMullen (1989) 62 D.L.R. (4th) 481,
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(vi) the scope of the duty and whether it has been breached must be decided in
the circumstances of each case’;

(vii) the emotional condition of the patient may in certain cases justify the
surgeon in withholding or generalising information which otherwise should
be more specific’®;

(viii) the question of whether a particular risk is a material risk and whether there
has been a breach of the duty is a matter for the trier of fact.

Meaning of material risk In White v Turner™ Linden J explained that
wmaterial risks” are significant risks that pose a real threat to the patient’s life,
health or comfort. The court must balance the severity of the potential result’
and the likelihood of its occurring. Even if there is only a small chance of serious
injury or death, the risk may be considered material.”® On the other hand, if there

72 For example, the patient may already know about the risks from a similar previous experience:
Goguen v Crowe (1987) 40 C.C.L.T. 212 at 226, NSSC. Where the patient is awarc of the risks from
a previous operation, Lut a revision operation carries a threefold increase of risk of complications, that
increase in risk is aterial and should be disclosed: Semeniuk v Cox 2000 ABQB 18; [2000] 4 W.WER.
310 at [18].

5 See, e.g. Raigato v London Health Association (1982) 36 O.R. (2d) 669 at 680; although it has
been held! thyt there is no defence of therapeutic privilege in Canadian law on the ground that the
defencé uidarmines the very obligation to disclose material risks; Meyer Estate v Rogers (1991) 78
D IR (4th) 307, Ont HC; sed quacre. In Pittinan Estate v Bain (1994) 112 D.L.R. (4th) 257 at 399,
Ot Ct, Gen Div, Lang J accepted that there could be cases where a patient is unable or unwilling to
céept bad news from a doctor: “In those circumstances, a physician is obliged to take reasonable
precautions to ensure that the patient has communicated their desire not to be told, or that the patient’s
health is so precarious that such news will undoubtedly trigger an adverse reaction that will cause
further unnecessary harm o the patient” (emphasis added).

7 (1981) 120 DL.R. (3d) 269 at 284-285, Ont HC: aff’d (1982) 12 D.L.R. (4th) 319, Ont CA.

75 §g “to mention a risk of harm to a nerve without at the same time advising as to the potential
consequences to the patient of such harm, is not generally sufficient”: Boschman v Azad 2002 BCSC
887; (2002) 2 B.C.L.R. (4th) 342 at [29] per Melvin I.

76 Thus the risk of stroke, however minimal, is a material risk: Forgie v Mason (1986) 30 D.L.R.
(4th) 548 at 558, NBCA; Zaiffdeen v Chua 2003 ABCA 290; (2005) 380 A.R. 200, Alta CA at [25];
Dickson v Pinder 2010 ABQB 269; [2010] 10 W.WR. 505 at [90] and [101]; Anderson v Queen
FElizabeth Il Health Sciences Cenire 2012 NSSC 360; (2012) 97 C.CL.T. (3d) 51 at [316]. It is not
sufficient to mention a “stroke”. The patient must also be made aware of the potential consequences of
a stroke: Dickson v Pinder at [101]. Doctors do not satisfy their duty to warn of the risk of stroke by
warning of the risk of death and assuming that mentioning the more serious risk, death, comprehended
the less serious risk, stroke, because a reasonable patient may be prepared to run the risk of death but
not the isk of stroke: Ferguson v Hamilton Civie Hospitals (1983) 144 D.L.R. (3d) 214 at 248; aff’d
(1985) 18 D.L.R. (4th) 638, Ont CA. The risk of death is a material risk, even when it is extremely
small. In Meyer Estate v Rogers (1991) 78 D.L.R (4th) 307, Ont HC, it was held that a risk of severe
allergic reaction during an intravenous pyelogram of 1 in 2,000 and a risk of death of between 1 in
40.000 and 1 in 100,000 was a material risk; Brock v Anderson 2003 BCSC 1359; (2003) 20 C.CL.T.
(3d) 70—small risk of death due to damage to major vessels during laparoscopic surgery was a
material tisk. The risk of permanent loss or serious impairment of voice is a material tisk in the
context of the performance a carotid endarterectomy: Casey v Provan (1984) 11 D.L.R. (4th) 708, Ont
HC. The risk of permanent paralysis to the sciatic nerve being caused during the performance ofa
pelvic osteotomy, causing foot drop, is a material risk: Huisman v MacDonald 2007 ONCA 391;
(2007) 280 D.L.R. (4th) 1. A small risk of perforation of the bowel during the course of laparoscopic
sterilisation and during a bowel examination by sigmoidoscope has been held not fo be a material risk:
Videto v Kennedy (1981) 125 D.L.R. (3d) 127, Ont CA; Gonda v Kerbel (1982) 24 CC.LT. 222; ¢f.
Painter v Rae [1998] 8 WWR. 717, Man QB, where the risk of injury to the bowel during a
postpartum tubal ligation was small, but the gravity of the consequences rendered it a material risk;
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}s a significant chance of slight injury this may also be held to be material 77 is not negligent simply by failing to make any recommendation for or against the
‘Unusual or special risks” are risks that are extraordinary or uncommon, but the surgery and the non-surgical alternatives.
are known to occur occasionally. Though rare they should be descri,bed to y |
reasonable patient because of their unusual or special character.”® Thus, where tha Alternatives to the recommended treatment In addition to the risks of 7-029
operation can be described as elective, as e.g. in the case of cosmei.:ic surge : treatment a doctor should explain the consequences of leaving the ailment
doctors must be careful to make full disclosure of even remote risks of mjnrgr, untreated, and the alternative means of treatment and their risks.*' The duty to
oo oS Since patients may well decide that they would prefer to live with 5 disclose the availability of alternatives to the proposed treatment is particularly |
blemish than to take the rislk.7® However, in the case of elective surgery a docto pressing where more conservative and less risky treatment is available.®* Lack of

' negligence in the choice of treatment or the manner in Whjch itis perfmtmer:l does

not negate the doctor’s duty to inform the patient of the risks of proceeding in one

way as opposed to another.®® So a patient should be informed of a known
treatment which other doctors in the same specialty consider to be superior, eveg

m of the « if 5 and it ient should be informe
Berezowski-Aitken v MeGregor [1998] 8 W.W.R. 322, Man QB, where it was held that a failure to [ if the doctor doeg not agree; and it is arguable that a paECI-’JdE Shmll. normee
“{an.] _of the remote risk of bowel damage leading to infertility, following the performance of a that the surgeon is going o use an operative procedure that .15 un 1cens§
filllc"‘la_t:F’“_a"d curettage ("D&C™), constituted a material risk becanse of the seriousnoss of the risk of in Canada.®® Where there are various treatment options, ranging ﬁjom
;nu;gx lt);’rfaaks-hiwmtfehv Cochen (2001) 7 CCLT. (3d) 138, Ont SC—risk of bowel perforation conservative treatment to radical surgery, the patient should be given sufficient
568 %gscorzl‘zthzr wy;:eilsg‘:nydcO?Uiu;id o el risk. In drmdt v Smith [1994] 8 WWR, information to piace the treatment options in a proper perspective, and so it may

s . ‘as med about the st : - ; : :

1k wapne s e ot o R be negligent 10 present drug treatment on an equal footing to surgery, particularly

chickenpox (skin and muscle problems) but was mm nserv el he fir

3 as not wamed about the most serious though m n i |

o = 3, o T 5 " treatm

remote, risks (cortical atrophy and mental retardation). This was held to be negligent ghe moi: where profmsLonal guldel €S 1eco end conservative treatment as the first line

rc??ntaltg_riskijwere material risks, and non-disclosure was “classic medical paternalism™. The decision of therapy) for the patient’s condition.?® In Van Mol (Guardian ad Litem (Jf) v
::Sds; [226: ,rby tge ‘Supr(f::[lg;s;}?tit; c]))ffanada on the question of causation: (1997) 148 DL.R. (4ih) ‘ Ashrmisre® the British Columbia Court of Appeal held that a 16—year—01d patient
: ngie v Brisco (1¢ ] .L.R. (4th) 707, BCSC, the faj ¥ § - shrowre :
6658 & J6-yrariold pregnist o oo ) » the failure of a general practitioner o wiz)was competent to consent should have been informed about the three |

dergo an amniocentesis test for Down’s syndrome was

held to be negligent. Note that where the risk is very small the claimant is more likely to fail on ‘

causation: see para.7—085.

s Hill v Vicioria Hospital Corp 2009 ONCA 70; (2009) 174 A.C.W.S. (3d) 1200 at [27]H29], citing

"’ Rawlings v Lindsey (1982) 20 C.C.L.T. 301, where 2 5 per cent o 10 or-cen ric o i Brisson (1981) 32 O.R. (2d) 75 at 84-85 (Ont CA).

ar\ld resultant numbness to the Face following wisdom fooga extract?on \f;r;:?dt ::Jbl;:i IE;; dalmaie RZ;aTﬁs!I;’Jan v Pain(e (198)7) 37 D.L(.R.)(4th) 624 at 639 Sask CA; Schanczi v Singh [1988] 2 WW.ER.
cf. Djack v Bardsley (1983) 25 C.CL.T. 159, BCSC, where the claimant failed on cam‘.a[-ml r,lrc"h 465, Alta QB; Seney v Crooks (1998) 166 D.L.R. (4th) 337, Alta CA; cf. Bucknam v Kostuik (1983) 3
possibility of partial paraesthesia of the lower side of the face caused by a needle entering the] (imf " D L,-R- (4th) !99 at 111, Ont HC, where Krever I doubted whether a surgeon was under a duty to
alveolar nerve during the routine administration of local anaesthetic prior to pCl‘fDDI]i; 10/ P f’“?r in.fum a patient of a less serious alternative procedure which in his own mind was an ennr.ely
work on the patient’s tecth is too remote Lo constitute a material risk: Schinz v Dickin eg [{;9:2{3‘% unreasonable procedure to undertake, even though another school of thought believed the alternative
W.-W.R. 673, BCCA; Mallette v Hagarty [1994] 7 W.WR. 402, Alta OB, where Rowbot};a(;:J ikt ; procedure was appropriate for the patient’s condition. Bucknam v Kostutk was followed on this pomt
out that the risk of this form of damage wag considerably gj;eater whzere wisdom teeth “;'e o bl;; in in Moss v Zaw (2009) 176 A.C.W.S. (3d) 546 (Ont SC) at [141]-[145] (no duty to inform patient of
extrgcted, as in Rawlings v Lindsev. See also Carter v Higashi [1994] 3 WW.R. 319. Alta ’\];‘,c ’zmg option of performing colonoscopy rather than cxploratory bowel surgery because there was
the risk of fracturing the patient’s Jjaw during extraction of wisdom teeth, put. a.t one’inb I(,: 00(? v:;: overwhelming evidence to support a diagnosis of cancer from the clinical symptoms and a barium

held not to be a material risk; Thibauli v Fewer [2002] 1 WW.R. 204, Ma

i i enema, though it tumed out that the patient did not have cancer). In McCann v Hyndman 2004 ABCA
risk of developing keratitis, which even if it occurred usually

n QB—aless dian 1 per
o ki 191; [2004] 11 W.W.R. 216, during the course of carrying out surgery, the defendant became aware

resolved wihout permanent

sfnéi?;z;t‘lgosv[ zi;snn;é ;411;;;:1131 or u.nusual risk of a glycerol rhizotomy procedure. - that two parts of a medical device which were part o'fA an m;tlhcml uﬂna;[yeSg:;?;gzrtgﬁahl;or?:ksr;%
: ; _ QB 207; [2005] 5 W.W.R. 163—a 20 to 30 per cent risk of incontinence tubing) had become detached and migrated into the claimant’s abdomen. _ :

assoclated with elective prostate surgery (transurethral prostatectomy for a slightly enlarged but attempting to locate and remove them in the course of the surgery were greater than leaving them in

cancerous prostate) held to be an unusual, significant risk. B but et the abdominal cavity, but he did not inform the patient about the situation or the risk of a bowel

" White v Turner (1981) 120 D.LR. (3d) 269; aff’d (1982) 12 D.L.R. (4th) 319, Ont CA: Persy obstruction developing. It was held that this was a material risk, because, though unlikely to occur, the
Mc[(@ (1979) 10 C.C.L.T. 85, BCSC; Hankins v Papillen (1980) 14 C.C.L.T 195:3 at 203 Q GR}C‘V potential consequences were serious, almost always involving further surgery. The defendant g
Guertin v Kester (1981)20 C.CL.T. 225, BCSC; MacDonald v Ross (1983) 2.4.C & I: T 242 [ﬁ ; : negligent in failing to inform the claimant about this risk, which deprived the patient the opportunity
v Carman {2003) 20 C.C.L.T. (3d) 31, Ont SCI; cf. Koller v Colcleugh (1999) 4,’;, CCL T (:2d)( 3;;3 | of having the situation monitored by CT scan o MRI and choosing whether or not to undergo further
Ont SC, wh.ere in a case of elective cosmetic surgery it was held that a 0.3 per cent risk o.f.the ‘;worst’ surgery to have the material removed.
case sccuano’.’ (extensive abdominal scarring following surgery to remove a vertical abdominal scar) 8 MeEachern v University Hospitals Board 2010 ABQB 253; (2010) 26 Alta. L.R. (5th) 154 at [73].
d.ld not constitute a material risk. Browne J concluded that there was not a different staudau:d of I 8 Seney v Crooks (1998) 166 D.L.R. (4th) 337, Alta CA at [54] per Conrad JA. ]
dlsc]oslfrc for purely elective surgery; Perez v Ziesmann 2005 MBQB 157 [2006] 7 W.W.R. 476 at “ (1998) 166 D.LR. (4th) 337, Alta CA at [60]; cf. Bucknam v Kostuik (1983) 3 D.L.R. Wy 3 and \
[17]—risk of loss of the nipple following surgery to correct an inverted nipple, “while extromei y rare Moss v Zaw (2009) 176 A.C.W.S. (3d) 546 (Ont SC), n.81 above. A o |
Was a very serious consequence of the surgery” and should be specifically disclosed. Despite applying: ¥ Laing v Sekundiak 2015 MBCA 72; [2015] 12 W.W.R. 102 (use of particular type o Jeu in. totR} |
the pruden.tpatlent test, in a study of Canadian informed consent cases in the 10 years following Reib/ hip replacement surgery).
(V:Huggesr? Wa:zgouud that the claimant’s action failed in 82 per cent of cases: Robertson (19g91 ) 70 % Zaiffdeen v Chua 2005 ABCA 290; (2005) 380 A.R. 200, Alta CA at [21].

an. Bar Rev. 423, 2

£ (1999) 168 D.L.R. (4th) 637, BCCA.
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surgical alternatives that were being considered to repair a narrowing of her aorta
f'md the risks and advantages of each of them. She should also have beer;
informed that she could obtain a second opinion before deciding to proceed with
the surgery. Moreover, a general discussion of the risks with the patient’s parents
was not sufficient to discharge the surgeon’s duty.

Diggnos_.tic aids A similar principle applies to diagnostic procedures. The
patient is erlltitled to be informed about diagnostic procedures and their.risks
where there is uncertainty about the diagnosis and the procedure proposed by the
doctor for the presumed diagnosis carries significant risks. In Cory v Bass™ the
defendant gastroenterologist diagnosed that the claimant had a high probability of
gaustones in the common bile duct. He performed a surgical procedure during
whu:h. tth claimant’s duodenum was perforated, giving rise to serious
co_mphcanons.. The surgery was performed without negligence, and the expert
ewd?nce was 1n agreement that if there was a high probability of gallstones the
surglqal procedure carried out by the defendant was the correct option. However

the trial judge accepted the view of the claimant’s expert that the presence 01”
ggﬂstongs was not probable, but merely a possibility. There were two, low risk

diagnostic procedures that could have been used by the defendant priorsto surge :
but t]_Je defendant did not mention these options to the claimant because he wg
convinced that his diagnosis on the clinical evidence was correct. The Alberta
COUJ.T of A_ppeal upheld the trial judge’s conclusion that the defendant had been
neghgent_ in failing to inform the claimant about the lower risk diagnostic tests

T_he surgical procedure undertaken by the defendant carried potentially serious;

risks, and a patient informed of those risks might reasonably be expected to ask
whether the treatment was necessary; how certain was the diagnosis of a high

praoll(nabiiity of gallstones; and whether it could be made more certain. In order to
malke:

“...a fully informed choice, a person in the [claimant’s] position would have required

informatmu, not ouly abauf_: the significant risks of the [surgery], but also about relévant and
low risk tests that might bring more certainty to the need to undergo that risky weatment.”®

D_uty to give information in terms the patient can underst¥ng” The clarity
with which the doctor expresses a warning can, obviously, be crucial to a
determination of negligence. In Bryan v Hicks® a surgeon ga;fe a warning that
there was a 1 to 2 per cent risk of “sympathetic pain” following surgery on a
ganglion in the wrist. This was the defendant’s standard way of telling patients
about the risk of reflex sympathetic dystrophy. The British Columbia Court of
Appeal held that this was not the same as a warning that there was a risk that the
patient’s arm could end up being useless. The total risk of reflex sympathetic
dystro_phy was 3 per cent of all cases, but of these, 95 per cent of patients were
left thh no symptoms after about a month. The rest (amounting to about three
cases in 2,000) developed a severe, permanent form of the condition. It was held
that this constituted a material risk, although medical opinion did not consider it

** 2012 ABCA 136; (2012) 215 A.C.WSS. (3d) 763; (2012) 68 Alta. L.R. (Sth) 96.

® 2012 ABCA 136; (2012) 215 A.C.W.S. (3d) 763: (2012
, CWS. : 68 Alta. L.
% [1995] 10 W.W.R. 145, BCCA. o RS S
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necessary to disclose it. A reasonable person would want to know about the risk,
articularly given the alternative forms of treatment available. In Martin v
Capital Health Authority” the claimant underwent surgery for the prophylactic
internal decompression of a benign cerebellar epidermoid cyst. This was elective
surgery; it was not an emergency. The claimant suffered a stroke during the
operation, as a result of which he was confined to wheelchair and had difficulty
speaking. The risk of some neurological deficit after the procedure was 4 to 5 per
cent. Wilson T held that a discussion about the risks took place, but it was
ineffective because the claimant did not comprehend the language used by the
doctor: “He failed to use laymen’s terms that would make it clear to a layman
what risk he was facing.”®? A statement that there would be bleeding or a risk of
blood vessel damage did not convey to the patient that there was a risk of
suffering a stroke. However, the Alberta Court of Appeal reversed this decision
on the basis that the patient had been informed about the risks of speech
impairment and paralysis, which was the risk that materialised.” The trial judge
had placed undue emphasis on the use of the word “stroke”. There was no
obligation to disClo$e the mechanism of the risk.*

Withdrawiig consent ~ Where the patient has been given a full explanation of
the risk<'involved in a procedure, and, having consented, during the course of the
progeaure withdraws that consent, the duty of disclosure is modified. The doctor
is@orunder an obligation to repeat the full explanation in order to obtain consent
\y-resume the procedure. The obligation is to disclose all facts that a patient
would want to know, in the light of any material changes in circumstances since
the former explanation, which could alter the assessment of the benefits or
disadvantages of continuing the procedure.”® A patient would want to know of
any significant changes in the risks involved or in the need for continuation of the
procedure which had become apparent during its course.

Disclosure of the doctor’s health status Non-disclosure of the treating
doctor’s own health status has been held not to be negligent where the doctor’s
condition did not affect the treatment provided to the patient. In Halkyard v
Mathew®S a surgeon conducted an hysterectomy, following which the patient’s
bladder did not function properly. She underwent further surgery to correct the
bladder problem, but died as a result of a pulmonary embolism shortly after the
second operation. It was argued that she had not given informed consent to the
hysterectomy because, although she was informed about the risks of the surgery,
including bladder complications, the surgeon had not informed her that he had a

91 2007 ABQB 260; (2007) 47 C.C.L.T. (3d) 255; [2007] 8 W.W.R. 328.

2 2007 ABQB 260; (2007) 47 C.C.L.T. (3d) 255; [2007] 8 W.W.R. 328 at [66].

% Martin v Capital Health Authorify 2008 ABCA 161; [2008] 7 W.W.R. 30.

94 This does not undermine the principle that if the patient does not actually understand the risks of
the procedure because of the language in which they arc explained then the patient’s consent is not
informed, even if she signs a consent form which refers to the risks: Dickson v Pinder 2010 ABQB
269; [2010] 10 W.W.R. 503 at [93], a case where the patient did not understand the full implications of
a stroke. See further para.7-069.

% Ciarlariello v Schacter (1993) 100 D.L.R. (4th) 609, SCC.

% [1999] 5 W.W.R. 643, Alta QB.
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his;‘m_'ydof epi}epsy, for_ which he wag taking medication, The defendant had
Sulfered a seizure during the operation, and the medication did not affect ?}ft
e

p p & h{-: h p y al Q;
[I“C or also ] as a eISOllal res Oublbﬂll tO detellllllﬂe W t €r a h S1C
mental ]Dcapaclty W Ould pIeClUdB ]n]n .h om CO]]t]nu]]lg to eraT p&tlenis bllt the (5

was no link between the doctor’s med; iti
cal conditi
to the bladder during the operation, %7 o end e gy 4 —

(ii)  Australia

14,000 chance of sympathetic o i ing i
5 . ) phthalmia developing in the left
defendant did not mention this, If the claimant had known about te]'ﬁ: r})‘slf(t stllllz

ture,

Including the danger of accidental interference with her “good” left eye. There

was evidence from a body of reputable medical practitionerg that, \in the

98
7 (1992) 109 ALR. 625: [1993] 4 Med. L
. 2 - L.R. 79, HC of Aust; Trindade 1993 :
ﬁ;ﬂ?;?ﬁ;;%sl‘?]fm (]E:i%) 67 A.L.J. 145; McSherry (1993) 1 7. Law an(d Me?‘l 12'%5331’&25&1%
- Law and Med. ; 4)
" ed. 239; Jones (1994) 2 Tort L. Rev. 5; Malcolm (1994) 2 Tort L. Rey,

? (1991) 23 N.SWLR. 600; [1992] 3 Med. L.R. 331.
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whether the defendant’s conduct accorded with the practice of the medical

profession or some part of it, but whether it conformed to the standard of
reasonable care demanded by the law. That was a question for the court, and the

duty of deciding it could not be delegated to any profession or group in the

community.'” The nature of the matter to be disclosed, the nature of the

treatment, the desire of the patient for information, the temperament and health of
the patient and the general surrounding circumstances were all matters to be
considered by a medical practitioner in deciding whether to disclose or advise of
some risk in a proposed procedure. It followed that a doctor has a duty to warn a
patient of a material risk inherent in the proposed treatment. A risk is material if,
in the circumstances of the particular case, a reasonable person in the patient’s
position, if warned of the risk, would be likely to attach significance to it or if the
medical practitioner is or should reasonably be aware that the particular patient, if
warned of the risk, would be likely to attach significance to it.'0!

The High Court rejected the “somewhat amorphous phrase ‘informed consent’”
as apt to mislead, since it suggested a test of the validity of a patient’s consent,
and consent was relevant to actions framed in trespass not in negligence.
Nonetheless.the Court identified the central problem of such cases in terms of the
patient’s avility to make a true choice about whether to accept or reject proposed
treatmtni. Except in cases of emergency or necessity, all medical treatment is
precaded by the patient’s choice to undergo it;

“In legal terms, the patient’s consent to the treatment may be valid once he or she is informed
in broad terms of the naturc of the procedure which is intended. But the choice is, in reality,
meaningless unless it is made on the basis of relevant information and advice. Because the
choice to be made calls for a decision by the patient on information known to the medical
practitioner but not to the patient, it would be illogical to hold that the amount of information
to be provided by the medical practitioner can be determined from the perspective of the
practitioner alone or, for that matter, of the medical profession.™ 2

There was a fundamental difference between, on the one hand, diagnosis and
treatment and, on the other hand, the provision of advice or information to a
patient. Whether a doctor carried out a particular treatment in accordance with the
appropriate standard of care was a question in the resolution of which responsible
professional opinion would have an influential role to play. But whether the

%0 Approving F v R (1983) 33 S.A.S.R. 189; Battersby v Tottman (1985) 37 S.A.S.R. 524; Gover v
South Australia (1985) 39 S.A.S.R. 543; Ellis v Wallsend District Hospital (1989) 17 N.S.W.L.R 553;
Ev Australian Red Cross Society (1991) 99 A.L.R. 601; [1991] 2 Med. L.R. 303; (1991) 105 A.L.R.
53, Aus Fed CA. In Rosenberg v Percival [2001] HCA 18; (2001) 178 A.L.R. 577 at [7], Gleeson CJ
commented that Rogers v Whitaker makes it clear that professional practice and opinion was relevant,
but what the case denied was its conclusiveness.

191 (1992) 109 ALR. 625 at 634, per Mason CJ, Brennan, Dawson, Toohey, and McHugh JJ
(approved by the Supreme Court in Montgomery v Lanarkshire Health Board [2015] UKSC 11;
[2015] A.C. 1430 at [73]); Rosenberg v Percival [2001]7 HCA 18; (2001) 178 A.L.R. 577 at [75] per
Gummow .

19 (1992) 109 A.LR. 625 at 633. In Haylock v Morris and Lawrence [2006] ACTSC 86 it was held
that a “remote” or “very remote™ risk of paraplegia from an epidural anaesthetic constituted a material
nsk, notwithstanding medical evidence (including specific guidance from the hospital) that the
general practice was not to disclose the risk. The patient should have been advised of the competing
risks for epidural and general anaesthesia and permitted to make an informed decision. The action

failed on causation.
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patient has been given all the relevant information to choose between undergoing
and not undergoing the treatment was a question of a different order. It was not a
question the answer to which was dependent upon medical standards or practices.
Except where the defence of therapeutic privilege might apply, no special
medical skill was involved in disclosing information, including the risks
attending the proposed treatment. Rather, the skill was in communicating the
relevant information to the patient in terms which were reasonably adequate for
the purpose having regard to the patient’s apprehended capacity to understand
that information.'%®

On the facts of Rogers v Whitaker, sympathetic ophthalmia was the only danger
whereby both eyes might be rendered sightless. The defendant had acknowledged
that, except for death under anaesthetic, it was the worst possible outcome for the
claimant. The claimant had incessantly questioned the defendant as to possible
complications, including the danger of accidental interference with her good eye,
but she did not ask a specific question as to whether the operation on her right eye
could affect her left eye. Remarkably, there was a body of professional opinion
which considered that an inquiry by a patient should only have elicited a reply
dealing with sympathetic ophthalmia if specifically directed to the possibility of
the left eye being affected by the operation on the right eye. This view appears to
require the claimant to be sufficiently knowledgeable about medical matters to be
able to ask the precise question before the doctors consider it appropriate to tell
her about the dangers of sympathetic ophthalmia. The High Court described this
state of affairs as “curious”. The claimant may not have asked the right question,
but she had made clear her concern about injury to her one good eye. The risk,
although extremely small, was a material risk, because a reasonable person in the
claimant’s position would be likely to attach significance to the risk, and thus
require a warning.'® Tt was reasonable, said the Court, for a person with one
good eye to be concerned about the possibility of injury to it from a procedure
which was elective.

Applying Rogers v Whitaker In Rosenberg v Percival'® Gummaow T said that
in deciding whether a patient was “likely to attach significancexto? a particular
risk, the extent or severity of the potential injury is of great iniportance, as is the
likelihood of the injury actually occurring.'%® These issues should be considered

193 (1992) 109 A.L.R. 625 at 632-633.

104 Tn Fv R (1983) 33 S.A.S.R. 189 at 191 King CJ said that a risk of harm or of the procedure failing
might be so slight in relation to the consequences of not undergoing the proposed treatment that no
reasonable person would be influenced by it. The duty to disclose would not extend to such a risk. On
the other hand, a small risk of great harm might call for disclosure, although a greater risk of slight
harm would not. The more drastic the proposed intervention the more necessary it would be to keep
the patient fully informed of the risks and likely consequences. Major surgery calls for special care in
this regard. The existence of reasonably available altemative methods of treatment was also an
important factor. See also Chappel v Hart [1998] HCA 55; (1998) 156 A.L.R. 517; [1999] Lloyd’s
Rep. Med. 223, HC of Aust, where the failure to disclose the risk of damage to the claimant’s vocal
cords in the course of an endoscopic division of the pharyngeal pouch was held to be negligent,
applying Rogers v Whitaker.

195 12001] HCA 18; (2001) 178 A.L.R. 577; Kumaralingham Amirthalingham (2001) 117 L.Q.R. 532.
108 As to which there must be some medical evidence: Hammond v Heath [2010] WASCA 6 at [21].
This case concerned whether the patient should have been warned of the risks of leaving Marlex mesh
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together: “A slight risk of a serious harm might satisfy the test, while a greater
risk of a small harm might not.”!'%” This should then be weighed against the
patient’s circumstances, including the patient’s need for the operation and the
existence of alternative treatments.!%® In Kerr v Minister for Health'® the risk of
side effects from the prescription of pethidine was held to be material because the
potential injury was severe (a risk of seizure causing injury to body parts and the
potential for sudden death), the likelihood of the injury actually occurring was
small but not farfetched or fanciful, there were alternatives which were safer and
there was no substantial reason for administering pethidine in preference to the
alternatives. A patient may be more likely to attach significance to a rigk if the
procedure is elective rather than life saving.""® The second, or subjective, limb of
the Rogers test recognises that the particular patient may not be reasonable.
“Unreasonable” fears or concerns will be given full weight under the second limb
if the doctor was or should have been aware of them. If the patient asked
questions revealing the fear or concern then the doctor would clearly have been
aware of them, but that was not the only means of satisfying the second limb, and
the courts:

“,..should 12t be too quick to discard the second limb merely because it emerges that the
patient aid not ask certain kinds of questions.”!!

Rationale for a strict test of information disclosure In Rosenberg'? Kirby I
idémiified a number of reasons, both of principle and policy, to support the
cirictness of the rule established by Rogers v Whitaker:

“(1) Fundamentally, the rule is a recognition of individual autonomy that is to be viewed in
the wider context of an emerging appreciation of basic human rights and human

in place following surgery. Martin CJ said that the duty to warn of the inherent risks of a surgical
procedure so that the patient can make an informed decision about whether to proceed was “not a duty
to delegate to the patient the responsibility for deciding, in advance of the surgery, the course that

should be followed when any of the many contingencies which might arise during a surgical *

procedure eventuate” ([2010] WASCA 6 at [33]). That was a matter for the surgeon, applying the skill,
training and experience of a surgeon.

197 [2001] HCA 18; (2001) 178 A.L.R. 577 at [77]. In Hookey v Paterno [2009] VSCA 48; (2009) 22
V.R. 362 a maxillofacial surgeon informed the patient of the risk of numbness or altered sensation to
her face following surgery, and that this could be permanent, but failed to disclose the rare risk of
permanent pain. The Victoria Court of Appeal held that this was a material risk that should have been
disclosed. The surgeon did not have to itemise every possible symptom, ne matter how remote the
chance of its occurrence, but he had a duty not to mislead the patient as to the scope of the possible
congequences: “to refer to numbness or similar sensation without mentioning the possibility of other
neurological consequence was likely to mislead. Such is the natural aversion to pain of most human
beings that a patient could well take a different view of the risk of nerve damage according to whether
it carried with it even an outside chance of causing permanent pain” ([2009] VSCA 48; (2009) 22 VR.
362 at [116]).

9% See, e.g. Arkinstall v Jenkins [2001] QSC 421, Qld SC—surgeon who performed breast
augmentation held to have been negligent in failing to inform patient about the option of a mastopexy
procedure, which would have restored firmness to the patient’s drooping breasts without either
enlarging or reducing their size.

109 12009] WASCA 32.

"' Rosenberg v Percival [2001] HCA 18; (2001) 178 A.L.R. 577 at [78].

1 [2001] HCA 18; (2001) 178 AL.R. 577 at [79].

112 12001] HCA 18; (2001) 178 A.L.R, 577 at [145].
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