New York Convention, Introductory remarks

Convention of 1927. The old regime distinguished between enforceability of
arbitration agreements and arbitration awards. The problem was the so-called
double exequatur, since awards were enforceable only in the State where
the award was made and leave for enforcement was needed in any other
State. This issue is now addressed and settled by the New York Convention
that ensures enforceability of arbitration awards internationally, The ICC
proposal was taken up by the United Nations Economic and Social Council
(ECOSOC) and led to the adoption of the New York Convention of 1958. The
Convention entered into force on 7 June 1959, The current status of ratifica-
tion may be found at the UNCITRAL website and specifically at <www.
uncitral.org/uncitra]!en/uncitral#texts/arbitratioanYConvcntion_status.
html>. The preparatory documents (fravaux préparatoires) of the Convention
which may well have a bearing on its (historical) interpretation are available
from <www.uncitra1.org/uncitra]/en/uncitral_texts.’a.rbitratioanY Conven-
tion_travaux . html>.

3. Sources. Despite the great popularity of the Convention there are fairly
few books published on the topic in English. A few publications can be re-
ferred to in the context of this concise commentary:

— Marc Blessing (ed.), The New York Convention of 1958. A Collec-
tion of Reports and Materials delivered at the ASA Conference
held in Ziirich on 2 February 1996, ASA 1996

— Domenico Di Pietro and Martin Platte, Enjorcement of Inter-
national Arbitration Awards. The New York Convention of 1958
(Cameron May 2001)

— Emmanuel Gaillard and Domenico Di Piefro (eds), Enforcement
of Arbifration Agreements and International Arbitral Awards. The
New York Convention in Practice (Cameron May 2008)

- Giorgio Gaja (ed.), New York Convention (Oceana, 1978-190C,

_ Herbert Kronke, Patricia Nacimiento, Dirk Otto and Nicgta Chris-
tine Port (eds), Recognition and Enforcement of Fereign Arbitral
Awards. A Global Commentary on the New York Convention (Klo-
wer 2010)

_ Loukas Mistelis and Stayros Brekoulakis (eds), Arbitrability.
International and Comparative Perspectives (Kluwer 2009)

— United Nations (eds.), Enforcing Arbitral Awards under the New
York Convention. Experience and Prospects (1999)

_ UNCITRAL Secretariat Guide on the Convention on the Rec-
ognition and Enforcement of Foreign Arbitral Awards (2014)
with the leadership provided by Emmanuel Gaillard and George
Bermann, at <http://newyorkconventionl958.org/index.php> and
the comprehensive bibliography on the Convention at <http://new-
yorkconvention1958 .org/pdf/Bibliography_NYCG_Au gust2014,
pdf>

_ Albert Jan van den Berg, The New York Arbitration Convention of

1958. Towards a Uniform Judicial Interpretation (Kluwer 1981)
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— Albert Ja}n van den Berg, Consolidated Commentary on New York
Convention, part of ICCA Yearbook but also available at <www.
kluwerarbitration.com>, since 1976

— Reinmar Wolff (ed.), New York Convention on the Recognition and

Enforcement of Foreign Arbitral Awards — Commentary (Beck —
Hart — Nomos 2012) ry (Bec

[Scope of Application]
Article I

1: This Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State
wl}e_re_the recognition and enforcement of such awards are sought, and
arising out of difierences between persons, whether physical or leg’al. It
shall also apri; tv arbitral awards not considered as domestic awards in
the State wherr. their recognition and enforcement are sought.

2: The temin ‘arbitral awards’ shall include not only awards made by
arbitrotors appointed for each case but also those made by permanent
arbif_ral vodies to which the parties have submitted.

3, J\fhen signing, ratifying or acceding to this Convention, or notifying
exension under article X hereof, any State may on the basis of reci-
procity declare that it will apply the Convention to the recognition and
fenforcement of awards made only in the territory of another Contract-
ing State. It may also declare that it will apply the Convention only to
d]fl:erences arising out of legal relationships, whether contractual or not
which are considered as commercial under the national law of the State,
making such declaration.

1 Sgope of application: the territorial criterion. The Convention deter-
mines its scope of application by adopting a ‘territorial criterion’. It applies
to arbitral awards rendered in a State other than the State where recognition
and gnforcement are sought. During the negotiation of the Convention, it was
considered whether other alternative criteria based on traditional conhict of
laws elements should be adopted in order to determine which awards should
fall within the scope of application of the Convention. Eventually, the territo-
rial criterion was adopted because it allowed for an objective standard that
was in line with the degree of detachment from domestic laws, which inter-
national arbitration is generally believed to be entitled to. Unless a State has
made a reciprocity reservation pursuant to art. I(3), the Convention applies
¥o .awgu'd.s made in any State, whether or not a Contracting State. In some
jurisdictions the territorial eriterion is the only one applicable to determine
whether an award falls within the scope of the Convention or not. Hence for
jurisdictions such as Australia, Brazil (Nuevo Pignone), England (Yukos v
Dardana), Germany (Kammergericht 2008), the Netherlands and Spain, only
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awards made in a State other than the State where recognition and enforce-
ment is sought fall within the scope of the Convention as also discussed in the
UNCITRAL Guide (Article I, para 46 and footnotes 74 to 81).

2. Qualification of the ferritorial criterion. In order to pursue the
Convention’s general pro-enforcement bias, it was agreed that it would be
desirable to allow the application of the Convention to arbitral awards that
_ by strict application of the territorial criterion — would be outside of the
Convention’s scope. This was considered as a necessary step to protect the
enforcement of arbitral awards rendered in the country of recognition and
enforcement which, because of factual or legal circumstances, are charac-
terised by a degree of detachment from that jurisdiction. The determination
as to which arbitral awards should not be considered as ‘domestic awards’
was left to the legislation of the State where recognition and enforcement are
sought. In this way the Convention allows for delocalised or denationalised
arbitration and the recognition and enforcement of awards rendered under
such regimes. The discretion of national courts and national law to determine
whether an award is deemed to be domestic (or not) is confirmed by case
law, including BG Group v Argentina (USA). In some jurisdictions, such
as China in Duferco, an award made within the jurisdiction but pursuant to
international arbitration rules (in the case at hand, ICC) is considered non-
domestic. In most cases the non-domestic criterion 1s applied in addition to
the territorial criterion to determine whether the award falls within the scope
of the Convention. Typical cases where the non-domestic criterion has beer
employed by national courts include (a) awards made in the State where rec
ognition and enforcement in sought under the procedural law of another State
as per travaux preparatoires (at 5-6) and RZS (US); (b) awards madc i the
State where recognition and enforcement is sought but with one av several
international elements, including when both disputing parties ave foreign
per UNCITRAL Guide (Art. L, paras 54-64 and accompanying notes); (c)
a-national or non-national awards, i.e. awards which cannat bz deemed to be
connected with the Jaw of any specific jurisdiction as JEAE (Netherlands)
and Iran v Gould (USA).

3. Definition of arbitral awards. Interestingly, the Convention does not
provide a definition of the term ¢award’. This is not a moot issue since it
cannot be assumed that any means of dispute resolution other than domestic
court proceedings should per se qualify as “arbitration’ under the Conven-
tion. Similarly, it should not be taken for granted that any orders issued by
an arbitral tribunal could be enforced under the New York Convention. It is
submitted that to be within the scope of the Convention an arbitral award
should (i) be issued in a means of dispute resolution genuinely alternative
to the jurisdiction of domestic courts (the so-called ‘alternativity test’) and
(ii) finally settle one or more of the issues submitted to the jurisdiction of
an arbitral tribunal (the so-called ‘finality test’). National jurisprudence is
consistent that in order to determine whether an ‘award’ falls within the
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scope of the Convention regard is to be had to the object and 3
the Convention as in Comitas v SOVAG (Germany) andJ Mferck (ggigfxfgiz?)r
Courts tend to look at the nature and the content of arbitral decision rather
than the 1:10mlenclature employed by the arbitral tribunal to determine whether
the decision is an award; the typical case addressed in case law is particularly
but not exclusively, the distinction of decision of arbitration tribunals be-
tween procedural order and arbitral awards and their relevant qualities where
only the latter (awards) would typically be capable of being recognised and
cnforcled. Typical examples are Publicis (USA), BGH 2007 (Germany) and
Brc{sorl (France). National courts have found that decisions made by arbi-
tration trlb.unais‘ would qualify as awards if they determine all or parts of
a dispute, in a final and binding (meaning: not subject to an appeal before
another arbitral t:ibunal or a national court) manner as in Opinter (France)
andqthe UNCITKAL Guide (UNCITRAL Secretariat Guide Art. I, para 22

29-33 and 6€-67). Awards dealing with jurisdiction are enforceable under the
Convention. This is limited by consistent case law on the issue and support
from 27l commentators. Even awards refusing jurisdiction are enforceable if
Fl}ey conina decision on costs according to Monrague (Australia) and BGH
2007 (Gennany}. Partial final awards, i.e. awards finally disposing with one
ﬂﬁspcct of the dispute before an arbitral tribunal are enforceable under the
Convention. Some national courts even equate some interim awards to partial

final awards, if they finally determine at least part of the dispute, as did the
Ausr_rahan courts in Resort Condominiums (Australia), capable (’)f recogni-
tion and enforcement, as OLG Thiiringen (Germany) and Alcarel (USA).

4. Resgrvations. One of the main tools for the Convention’s undeniable
success, i the fact that it allows Contracting States to ‘mould’, at least to a
certain extent, the Convention’s provisions to avoid any clash \!vith the core
principles of each Contracting State’s domestic law. One example of this can
be found in the two reservations available to Contracting States under art. L.

5. Reci.prpcity reservation. The first reservation allows Contracting
States to_hmlt the application of the Convention to awards made in another
Contracting State. Therefore, an award made in a non-Contracting State
would not benefit from enforcement under the Convention in a State which
has adopted this reservation. Seventy-two States have made a reciprocity
reservation. Nowadays this reservation has lost much of its significance be-
cause of the widespread adoption of the Convention (in 154 States). There
are only very few cases where an award was refused enforcement because of
the operation of the reciprocity reservation and these are older cases.

6. Commercial reservation. The second reservation allows Contracting
States to limit recognition and enforcement to awards relating to comb—
mer'mal 1'e‘lat10nships, either contractual or not. This reservation DWas made
available in order to facilitate the signing of the Convention by countries
whose na'tlona] legal systems only allowed referral to arbitration of com-
mercial disputes. In fact, 45 States have made use of this reservation. The
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test as to whether a matter is to be considered as a ‘commercial” one is to be
carried out by using the law of the place where enforcement of the award
is sought. Generally the motion of commercial relationship is broad and
is intended to encompass most disputes save for matrimonial or domestic
matters as discussed in the UNCITRAL Guide (Art. I, paras 86-88). Exam-
ples of commercial disputes include, but are not limited to, sale of goods,
supply of services, construction disputes, intra-corporate disputes, share
purchase agreements, transport of goods, joint venture agreements, intel-
lectual property licensing, mergers and acquisitions and the like. In practice,
the commercial Teservation has given rise to few isolated problems even
though its potential in this regard is much higher than that of the reciproc-
ity reservation, One notable example is the US case BV Bureau Wijsmuller
where a US District Court considered the salvage of a US warship outside
the scope of the Convention as such activities are normally considered as
‘non-commercial’ in international law. Some domestic courts of States
that have adopted the commercial reservation have at times adopted a
rather narrow interpretation of their own notion of ‘commercial’. In Societé
d'Investissement Kal, the Tunisian courts were called upon to deal with a
dispute between a company and two architects that had been retained to
draw up urbanisation plans for a resort. The contract contained a clause
referring all disputes to ICC arbitration in Paris. A dispute arose concerning
the payment of outstanding fees and an ICC arbitral tribunal rendered an
award in favour of the architects. The architects sought enforcement of the
award in Tunisia, where the Court of Appeal confirmed the lower court’s de-
cision and denied enforcement. The Court of Appeal explained that Tunisia
had adopted the commercial reservation and architectural and urbanisation
works were not commercial matters under Tunisian law. The Supreme
Court upheld the decision of the Court of Appeal. It is important toshess,
however, that the majority of domestic courts seem prepared to censiie the
commercial reservation rather narrowly. An example of such approach is a
much quoted case entertained by the courts of India in R \Investment &
Trading Co. The local High Court had held that the rendering by a company
of consultancy services for promoting a related cowvercial deal should
not be regarded — pursuant to Indian law — as A nomuiercial transaction.
The decision was reversed by the Supreme Court of 1ndia which held that:
“While construing the expression commercial it has to be borne in mind that
the aim of the Convention is to facilitate international trade by means of
facilitating suitable alternative ways of settlement of international disputes
and therefore any expression adopted in the Convention should receive,
consistent with its literal and grammatical sense, a liberal construction. The
expression commercial should therefore be construed broadly having regard
to the manifold activities which are integral part of international trade now-
adays.” Needless to say, this approach is not common to all jurisdictions and
it might not be even common to all the courts within the same jurisdiction.
Indeed, some domestic courts might stick to the definition of ‘commercial’
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available und;r domestic law and make no allowance to reflections on the
nee(_:ls and principles of international trade. It would therefore be highly
advrsal:.)le to perform a preliminary assessment of this issue when drafting
the arbitration clause and when planning enforcement.

7. Recognl't.i(_m and enforcement. Pursuant to art. I the Convention applies
to the ‘recognition’ and ‘enforcement’ of awards covered by the Convention
It has no application on court proceedings purporting to setting aside or an-‘
nul an award. The Convention does not define the key terms ‘recognition’
and ‘_cnforcement’. One court clearly held in Drummond v Ferrovias (Co-
lombia) that the ‘recognition’ gives legal force and effect to an award while
‘enforcement’ is the ‘forced execution’ of an award, previously recognised
In pthcr ‘words., recognition is the process of declaring the award bindillé
while enforcement is the action to give effect to the award. Very few cases
address the distinction between recognition and enforcement. In 1981 the
German Suprem= Court when construing the two terms in order to address
the issue whetior an action for recognition can be brought separately from an
action for cinorcement stated that the two actions are so closely interrelated
so that fhey cannot I:{e sought separately, as per BGH 1981 (Germany). Courts
frorm acher ]ul'lsdlct]ops held that recognition can be sought separately from
enfarcement and this is also the view expressed in the travaux preparatoires
an' in scholarly writing and more specifically in Yusuf Alghanim (USA)
Brace Transport (India), and Evora Court of Appeal (Portugal). !

[Arbitration agreements]
Article IT

1. Eacl} Contracting State shall recognise an agreement in writing
under whjch. the parties undertake to submit to arbitration all or any dif-
ferences which have arisen or which may arise between them in respect
of a.deﬁned legal relationship, whether _ontractual or not, concerning a
subject matter capable of settlement by arbitration.

2.The term ‘agr.eement in writing’ shall include an arbitral clause in a
contract or an arbitration agreement, signed by the parties or contained
in an exchange of letters or telegrams.

3: The court of a Contracting State, when seized of an action in a mat-
ter in respect (.)f which the parties have made an agreement within the
meaning of ﬂi'llS article, at the request of one of the parties, refer the
pa;tle‘s to arbitration, unless it finds that the said agreement is null and
void, inoperative or incapable of being performed.

1. S(.:qpe. Despite the fact that the Convention’s title seems to focus on
recognition and enforcement of arbitral awards, a good part of the Conven-
tion, and certainly its most controversial aspect, deals with enforcement
of arbitration agreements. It is interesting to note that art. I, which deals
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with the issues of form, validity and enforcement of arbitration agreements,
was a last-minute addition to the Convention’s text, Some of the uncertain-
ties connected to such provisions are therefore ‘blamed’ on the fact that
comparatively little time was devoted to the negotiation of art, I. There has
been a debate as to whether art. I imposes any territorial limitations to the
arbitration agreements covered by it, perhaps by application by analogy of
art. L. There is, however, now consensus amongst commentators and case
law that the Convention did not intend to incorporate any territorial limita-
tions on the scope of application on agreements falling within the scope
of art. II as pointed out in UNCITRAL Guide (Art. II, AJCN .9/814/Add.1,
paras. 4-6).

2. Meaning of ‘agreement’. Art. T1(1) refers to the agreement to arbitrate

but it does not offer a definition of ‘agreement”. It is undisputed that an agree-
ment is needed and such agreement should convey the intent of the parties
to arbitrate ‘in respect of defined legal relationship’. Courts would typically
rely on the consent of the parties to arbitrate, as an evidence of common
intent. The US Supreme Court in Mitsubishi v Soler (USA) clearly indicated
that before compelling any party to arbitration it is important to establish
that the parties actually agreed to arbitrate their dispute. The Supreme Court
of New South Wales in ACD Tridon v Tridon Australia (Australia) further
confirmed that the consent is inevitably assessed on a case-by-case basis. The
UNCITRAL Guide surveyed more than 350 cases and reports that consent
was found in many cases, including ‘when the parties (i) participated in the
negotiation of the contract, (ii) participated in the performance of the contract,
(iii) participated in both the negotiation and the performance of the contract,
(iv) had knowledge of the arbitration agreement, or (V) participated in tie
arbitral proceedings without raising any objection to the arbitral tribnnal’s
jurisdiction” (UNCITRAL Guide, Art. Il A/CN.9/814/Add.1, paras. 15-23).
However, there is no universal acceptance of these cases of congent and in
most cases before them courts wish to find a ‘meeting of the miiids’. Perhaps
the most controversial instance is that of non-signatory partiss Wiio may have
participated in the negotiation and the performance of the confract, as was the
case in Dallah v Pakistan (UK/France). In this case th= Enuzlish courts found
that absent a signature of the arbitration agreement there was no evidence
that the common intention of the signatories was 0 add the government of
Pakistan as a party to the main contract and the arbitration agreement, while
the French courts found (in agreement with the arbitration tribunal) that the
parent (the government) which participated in the negotiation and perfor-
mance of the contract is bound by the arbitration agreement it did not sign. In
some jurisdictions knowledge of the arbitration agreement includes also that
a party ought to have known of the arbitration agreement either because of
the content of general terms and conditions of a particular trade, as was the
case in Del Medico (Italy), or when the agreement is implied from relevant
trade usages typically for this industry or field of business as per BGH 1992
(Germany).
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3.lC0ntent of the agreement to arbitrate. Art. II(1) imposes upon Con-
tracting States th{: public international law obligation to recognise agreements
in writing by »\fhlct_l the parties have agreed to submit their future or existing
§1qutes to arbitration (arbitration clauses and submission agreements). This
is evu_icnced by the use of the word ‘shall” which clearly leaves discﬁ:tiofl
to national courts as pointed out in Scherk (USA, Supreme Court, Scherk v
Alber'ro-CL.tlver Company, 17 June 1974, 73-781) and Tradax (S“;itzcrland
Federal Tribunal, Tradax Export SA v Amoco Iran Oil Company,’l Febmary’
1984). Art, T1(1) employs the word ‘differences’ which can be aséumed to be
equivalent to, if not wider than ‘disputes’. The words “whether contractual
or not’ are considered to be aimed at entailing claims in tort. It is important
to note that such a general obligation imposed upon Contracting States is
limited with respect to disputes that can be validly submitted to arbitration
Thﬁ‘} most problematic aspect of art. II, however, resides in what constituteé
an ‘agreement in vriting’. The definition of what is an agreement in writing
can b? found 1ader art, 11(2) of the Convention where it is explained that the
term ‘agreetiert in writing” shall include an arbitral clause in a contract or
an arbitrat.or agreement, signed by the parties or contained in an exchange
of letters i telegrams. .

e Matier c.apa.ble of settlement by arbitration (arbitrability). The New
3 *:k Cpnventlon imposes upon its Member States an obligation to recognise
aroitration agreements provided that they are intended to settle disputes that
are arblt;ablg. This is a ‘ratione materiae’ notion, which is normally referred
to as ‘_obj§ct1ve’ arbitrability as it is independent of the quality of the parties
or their will. Art. TT does not indicate which law shouv'd be taken into accoun}
in order to assess the arbitrability of a given dispute. On one hand, it is sug-
gested that the issue of arbitrability should be resolved in accordance with the
lex fori, i.e. thel law of the courts that have been seized with the question as to
whether an grbltyation agreement deals with a matter capable of being settled
lhroygh arbitration. On the other hand, it is suggested that the issue of arbi-
trability should be settled through the application of the law applicable to the
arbitration agreement. In other words, the validity of the arbitration clause
should be_detaldniqed in all respects on the basis of the same law, whether
the issue is one of arbitrability or whether it is an issue of validity of the
parties’ consent. As far as the practice of arbitration tribunals is concerned

the majority of cases seem to follow the view that the issue of a.rbitrabilit);
should be settled with reference to the law in force at the place of arbitration

even th_ough in some cases, tribunals have avoided taking a clear-cut positim{
on the issue where it had been ascertained that the dispute would have been
arbitrable under each of the laws that the transaction was connected to. An
interesting approach in this regard was adopted in Meadows Indemnity The
court observed that ‘reference to the domestic laws of only one countr}} .even
the country W_her_e enforcement of an award will be sought’, does not re,solve
whether a c]gum is ‘capable of settlement by arbitration under Article ITI(1) of
the Convention’. The court continued that such determination must be made
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‘on an international scale, with reference to the laws of the countries party to
the Convention’. Similarly, the French courts consistently have established
the validity of an arbitration clause irrespective of any reference to national
law and hence distinguished the question of arbitrability under art, IT and art.
V(2)(a). A typical example is ABS v Jules Verne (France). It has, however,
been observed that in the majority of cases, courts have determined the ques-
tion of arbitrability according to their domestic law. This is normally done
without any conflicts of law analysis, even though a number of decisions
have been resolved by applying the provisions of art. V(2)(a).

5. Agreement in writing, The Convention contains two alternative re-
quirements of form in order to comply with its definition of ‘in writing’. An
arbitration agreement must be either (i) signed by the parties or (ii) contained
in an exchange of letters or telegrams. The veference to ‘letters or telegrams’
is certainly obsolete and out of touch with modern business practice. How-
ever, it has given rise to very few problematic issues. Most domestic courts
accept the idea that the reference to such ‘old fashioned’ means of communi-
cation should be read in the light of developing technology as also suggested
by the UNCITRAL Secretariat in its note of 14 December 2005. This was
formally adopted by the United Nations Commission on International Trade
Law on 7 July 2006 as the ‘Recommendation tegarding the interpretation
of article II, paragraph 2, and article VII, paragraph 1, of the Convention’.
Accordingly, the Commission recommends that art. T1(2) should be applied
(and be interpreted) in a dynamic way recognising that the circumstances
described therein are not exhaustive. Furthermore, the Commission recom-
rmends that art. VII(1) should be applied to allow any interested party to avail:
itself of rights it may have, under the law or treaties of the country where aw
arbitration agreement is sought to be relied upon, to seck recognition ¢f the
validity of such an arbitration agreement. In the case of Chloe Z Fishiag Co.
it was held that the means of communication employed at art. 112, snould
be read to include other forms of written communication regulaily adopted
to conduct business in the various coniracting parties. It woula, however,
be incautious to assume that such an approach is unqualifiealy accepted in
all jurisdictions. In a decision rendered by the Norwegiun Court of Appeal
(HAlogaland Court of Appeal 16 August 1999) it y25 1ndeed held that a con-
tract that had been concluded by exchange of emaris making reference to a
charter party did not comply with the requirements of validity of arbitration
agreements under the Convention. Such cases are no likely to be repeated as
email has established itself as a means of communication and the recommen-
dation for the interpretation of art. II is now in force. The most problematic
issues with regard to the interpretation of art. I, however, arise in connection
with the issue of actual signature and exchange of documents confaining a
clause (which need not be signed). A strict application of the Convention’s

provisions would exclude several common business practices such as where
a written contractual offer containing an arbitration clause is accepted and
given effect through performance (so-called tacit acceptance). The signature
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can be seen as the evidence that the parties authenticate their expression of
consent_. As a result, in some jurisdictions, such as China in Concordia Trad-
ing (C_hma} and Brazil in Plexus Cotton (Brazil), the courts refuse to enforce
an arbitration agreement against parties that have not signed it.

6. Incorpﬂ‘ration by reference. A considerable number of business
contracts are frequently entered into by reference to contractual provisions
contained in a separate document. The provisions referred to are normally
contr_af:tual provisions of industry-specific trade associations or the general
con_dltlons of trade elaborated by one of the parties. Usually, the document
wlu_ch t.he parties make reference to contains, amongst other provisions, an
m‘bm'a'non_clause. Whether such reference has the effect of validly concluciino
an arbitration agreement has been the subject of debate. Art. IT does not deaol
directly with incorporation of arbitration clauses by reference. Therefore, it
is unclear whether art. TI(2) only applies to cases where the arbitration c]al;se
is Icantamcd in {ne documents exchanged by the parties or whether it also ap-
plies to cases where: a) although the documents exchanged do not contain an
arbitration clzuse, they nonetheless make express reference to an arbitration
clause contained in another document (so-called relatio perfecta), or b) the
documeris exchanged by the parties do not contain an arbitration clause but
ke reference to a document containing one, although there is no express
«={rence to it in the exchange of documents (so-called relatio imperfecta).
The case law on art. IT seems to suggest that domestic courts are inclined to
uphold the validity of incorporation of arbitration clauses to which the parties
have p]ade express reference. More uncertain is the fate of clauses where
there 15_0r|1y a general reference to the document or set of rules in which the
arbitration clauses are contained. Some decisions tend to affirm the valid-
ity (_)f arbitration clauses where the document in which they are contained
is f;ttlher known or available to the parties. Most decisions upholding the
validity of arbitration clauses incorporated without specific reference tend
to do so by placing importance on the status of the parties and particularly
on whether the partics are experienced traders that are used to entering into
contracts governed by certain rules or are aware of the outcome generated by
the reference. Although such case law is regarded as complying :vith the pro-
enforcement bias of the Convention, it is not possible to assume that a similar
cpnclusmn should be reached by any courts under any circumstances. The
silence of art. IT on the issue may produce inconsistent case law. As a'mat—
ter of fact, some courts have denied the validity of incorporation where the
reference was not specific or where it was not possible to ascertain whether
the parties were in a position to foresee the outcome of the incorporation
The arbitration statutes of a considerable number of Contracting States havé
adopted provisions that are much clearer on the issue of incorporation, at
least with rega_rd to issues of express reference. The majority of such statuzes
however, are silent on the issue of general reference to a document containiné
an arbitration clause (relatio imperfecta). The case law on such statutes too
seems to generally favour enforcement in the presence of evidence as t;) the
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parties’ actual or deemed awareness of the existence of an arbitration clause
in the document incorporated by reference.

7. Assignment. Assignment of a contract is a recurrent feature in inter-
national business. Assigned contracts often contain arbitration clauses. It is
ot a settled issue whether the assignment of a contract automatically results
in the valid assignment of the arbitration agreement contained in the contract.
The issue is rather complex as it entails the question of whether it is possible
to assign both benefits and burdens of an arbitration clause. In other words,
whether assignees can validly start arbitration proceedings against original
counterparties and whether signatories can validly start arbitration proceed-
ings against non-signatory assignees. The New York Convention does not
explicitly address such an issue. It is therefore left to the relevant applicable
law (or laws) to solve the problem. Many jurisdictions seem {0 advocate a
commercially minded approach that takes into account the characteristics of
modern trade as well as the pro-enforcement bias of the Convention. Most
notably, in this latter regard the Paris Court of Appeal in Bomar Oil NVv
Entreprise d’Actvitiés Pétroliéres observed that since the New York Conven-
tion’s ‘drafters were desirous to facilitate the resolution of disputes by means
of arbitration in the field of international trade’, it was appropriate to look at
any available evidence of consent, including commercial practices, in order
to determine whether an arbitration agreement had been entered into between
the parties. From other corners it has, however, been suggested that any too
speculative interpretation of the Convention may lead to results that may be
inconsistent with the intention of the Convention’s Contracting States. It is
highly advisable that where an assignment is likely to take place or in apy
event where it does take place, the parties structure the relevant contracts 1
order to address such an issue.

8. Null and void, inoperative or incapable of being perforined. Art.
11(3) requires domestic courts of Contracting States to stay azy legal pro-
ceedings in breach of an arbitration agreement. As the Supreiae Court of
Canada notes in GreCon Dimrer (Canada), the object anad purpose of art.
T1(3) is to strengthen the obligation to enforce arbitration agreements. This
obligation is not an absolute one. First of all, it is fo: tie interested party to
object to the jurisdiction of the domestic court pomting out the existence of
a valid arbitration agreement. Therefore, a domestic court is not in a position
to raise the issue on its own motion. Secondly, the obligation fo stay the
proceedings does not operate if the domestic court finds that the arbitration
agreement is null and void, inoperative or incapable of being performed.
The double description ‘null and void” used in the English version should be
construed in accordance with the common law countries’ practice, according
to which the two terms are actually the description of a single phenomenon
whose existence is not conditional to the coming into play of twa different
requirements. The concept of what it is ‘null and void’ may change radically
depending on the approach taken by the jurisdiction concerned. Indeed, in
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order to ascertain whether an arbitration agreement is null and void, ref-
erence should be made to the law by which the arbitration agreemc;nt is
governed. However, it might be assumed that the words “null and void’ may
be gcncrally interpreted as referring to circumstances where the arbitration
agreement is a_ffectccl by some invalidity, such as lack of consent due to
misrepresentation, duress, fraud or undue influence. Overall the meaning of
‘null a_lnd void” is that the arbitration agreement is devoid of any legal effect
The ‘inoperative’ defence makes reference to cases where the a'.-rbitrat'loﬁ
agrlec:mcnt, even though existing, has no effect or has ceased to have effect
This means that an agreement has become inapplicable to the parties or thé
dispute. This type of defect in an arbitration agreement may be calilsed by
a plethora of reasons such as: the validity of the arbitration agreement is
cond}tloﬂﬂl, the arbitration agreement is explicitly or implicitly revoked or
maodified, or because of issues of res judicata. Unlike cases of inoperativity
where the agreemnuat has ceased to have binding effect between the parties’
‘incapability o/ performance” entails cases where, even though both exist-
ence and binding force of the agreement are not in dispute, the arbitrati;)n
ggrecment 1a:ks clarity ar intelligibility and therefore cannot be performed
i.e. casos where the arbitration cannot be effectively set into motion. A clas:
si¢ e,v(amp]; would be a substantially pathological clause. Some of th]: issues
that Lave given rise to incapability of performance are the following: incon-
sistency, uncertainty (when the arbitration clause is too vaguely wor{zled) and
degdlqclf clauses (such as where the clause makes reference to institutions
or individual that are no longer available). In Lucky Goldstar (Hoanr Kong)
the Hong Court courts have taken a profzu'bitratioﬁ stance and inte‘rbprcted a
vague agreement as an enforceable one as the intention of the parties to have
their dispute by arbitration should be upheld. Similar cases can be found in
Switzerland and Germany.

9, Extent of review of validity of arbitration agreements by national
courts. There are two main approaches: typically civil law courts will decline
]u_nscllctlon when there is an arbitration agreement while common law courts
W}ll normally will stay proceedings. Both these approaches are consistent
with the Convention. The Convention does not, however, address the issue
of the nature and standard of review of existence and validity of an arbitra-
tion agreement by national courts in accordance with art. I1(3). Some courts
seem o pf:rform a full review while other courts opt for a mere prima facie
i:;,:ﬁsugaﬂgn._ The Ita]iag courts opted for a full review in Hergeus (Italy)

ile courts in many other jurisdictions fully presented in the UN ‘
Guide (A/CN.Q/S 14/Add.2, paras 85-99) havg tfpted for a prima faci(éIlill.;l\}é:\]\j
and gave arbitration tribunals the chance to decide on this matter first. A good
;xarnp]c is the English decision in Fiona Trust (UK) and the US decision
in Chevron v Ecuador (USA) which found that the parties agreed to give
the power to the arbitrators to determine the existence and validity of the

alblt[atl‘on agreement \Vhl‘le courts rese i
TvVE the r1 ht to have a ¢
g ca second look,
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[Obligation to recognise and enforce arbitral awards]

Article ITT

Each Contracting State shall recognise arbitral awards as binding and
enforce them in accordance with the rules of procedure of the territory
where the award is relied upon, under the conditions laid down in the
following articles. There shall not be imposed substantially more onerous
conditions or higher fees or charges on the recognition or enforcement
of arbitral awards to which this Convention applies than are imposed on
the recognition or enforcement of domestic arbitral awards.

1. General. Art. III imposes a general obligation on signatory States to
recognise arbitral awards made in other countries, subject to procedural
requirements No MOre ONErOUS than those applicable to domestic awards.
Furthermore, it is one of a number of provisions stipulating that the award
needs to be binding (Fertilizer Corporation of India, 957-958).

2. Presumption of validity of awards. Art. ITI presumes the validity of
awards and places the burden of proving invalidity on the party opposing
enforcement. This has been consistently upheld. (See e.g., Queensland, 29
October 1993; Rosseel; Geneva CA, 14 April 1983; Corte di Cassazione 7
June 1995; Iran v Gould, Inc, 1364 n. 11.)

3. No definition of ‘award’. Art. Il does not intraduce nor support a defi-
nition of ‘award’. It merely provides for its main characteristics: awards are
binding and enforceable. The overarching principles embodied within ‘under
conditions laid down in the following articles’ are, first, awards are binding:
secondly, awards are not subject to any review; and thirdly there is no aced
for confirmation of awards, Various provisions of the Convention cirploy
some of these terms. This discussion is more appropriately considared under
art. V.

4. Reference to law of forum. The general obligaticn  to recognise
Convention awards as binding under art. ITI confirms tHe application of the
procedural law of the forum to those aspects incidental fo the enforcement,
which are not regulated by the Convention. Exanioles are discovery of evi-
dence, estoppel or waiver, set-off or counterclaim against award, the entry
of judgment clause, period of limitation for enforcement of a Convention
award, and interest on the award (Van den Berg, Consolidated).

5. Procedural requirements for recognition and enforcement. Art. IIT
is generally the starting point for the requirement that the courts are not to
engage in a substantive review of the facts. Awards need not be confirmed at
the seat of arbitration before enforcement can be sought abroad (no double
exequatur). Signatory States may not impose procedural requirements that
are mote onerous, or a fee or charge that it is higher than those applicable to

the recognition and enforcement of domestic arbitral awards. The Convention
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thus does not contain substantive requirements providing for either expedi-
tious or efficient procedural mechanisms for enforcing Convention awards; it
merely requires signatory States to use procedures no more cumbersome th’ﬂn
their domestic enforcement procedures. .

6. Jurisdiction to enforce an award. The question of whether a court of
a Contracting Ste_lte has jurisdiction to enforce an award depends, in princi-
ple, on rules of jurisdiction. Applications to have foreign award!s declared
enforceable presupposes that the court has jurisdiction over the respondent
a]tho_ugh a case can be made in favour of the proposition that the Conven-!
[_ior} 1t.se}f provides a basis for jurisdiction. England is a country where no
JUI]SdlCt]OIlEL_l requirements are imposed for enforcement of an award under
the Convention. Rosseel: ‘“The English Court is bound by a statute, atisin
from treaty obligations, to enforce the award’. ‘ :

B Assets in the jurisdiction. The presence of assets in the jurisdiction
is not a precorion to the enforcement of the award (Van den Berg, Con-
so.frdated, 1996, 301 Procedure for Enforcement, in General). Howev’er thé
existence f assets within a country would be sufficient to establish juris:dic—
tion fo enforcement actions. The award creditor will have to investigate
whee ausels of the unsuccessful party are located and where enforcement
_n.-qc\?cdgngs will be simpler. Unlike setting aside proceedings, which can
a rinciple, only be held at the place of arbitration, enforcemént procecd—’
ings are generally possible more or less anywhere assets are located. This
a}llows for forum shopping. Such discretion in relation to choosing a forum
for BI‘_lfDl'CElTlfl:nt proceedings is welcome. In the US, however. cocurts have
exercised their discretion not to enforce an award where the;/ considered
that they were not the appropriate forum (forum non conveniens) (Monde
Rev Naﬁogazt Ukraine was the natural forum for enforcement; the State of
Ukraine invoked the Foreign Sovereign Immunity Act, Base M:em! v OJ5C;
Glencore v Shivinath Rai Harnarain, Dardana v Yuganskneftegaz). ’

8. Eq?al treatment of domestic and foreign awards. An Italian court
(Corte d’Appello d} Napoli 13 December 1974) rejected the argument that
from the reference in art. III that ‘no substantially more onerous conditions
... than for domestic awards’ it would follow that a foreign award would
have to bc‘ assimilated to a domestic award and that, for this reason, art, 825
of the Ttalian CCP would also apply to a foreign award. A clear di’stimlztign
between the two types of awards should be made. The Italian Supreme Court
in another case dealt with the allegation that the Court of Appeal had, in vio-
lation of art. 1T, directed the respondent to pay the costs of the f:nfo;cement
proceedings because national law would not allow to award costs in domestic
enforcement proceedings (Corte di Cassazione 3 April 1987). The Supreme
Court rejected the contention, reasoning that art. TIT concerns the costs to be
borne ]:Jy _thc party requesting recognition and that it does not derogz&té from
the p,rmc1p]e _appoﬂioning the costs in proceedings arising from the other
party’s opposition to the recognition of the award.
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[Formalities required to obtain recognition and enforcement]

Article IV

(1) To obtain the recognition and enforcement mentioned in the pre-
ceding article, the party applying for recognition and enforcement shall,
at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy
thereof;

(b) The original agreement referred to in article IT or a duly certi-
fied copy thereof.

(2) If the said award or agreement is not made in an official language
of the country in which the award is relied upon, the party applying for
recognition and enforcement of the award shall produce a translation of
these documents into such language. The translation shall be certified
by an official or sworn translator or by a diplomatic or consular agent.

1. General. The formalities required for obtaining reco gnition and enforce-
ment of awards to which the Convention applies are simple and minimal. The
party seeking recognition and enforcement is merely required to produce to
the relevant court the duly authenticated original award or a duly certified
copy; and the original arbitration agreement, referred to in art. 11, or a duly

certified copy thereof. If the award and the arbitration agreement are not in
the official language of the country in which recognition and enforcement is
sought, certified translations are needed. However, coutts in several countries
do not insist on submission of translations, if the award was made in easily

accessible foreign language.

2. Authenticated award/original arbitration agreement. An auiienti-
cated award or a certified copy is essential as it is evidence of the extitlement
of the party seeking enforcement. The fact that art, IV additionaliy: requires
the submission of the arbitration agreement referred to in ast, il does not
imply any obligation on the party seeking enforcement to esiatlish the formal
validity of the arbitration agreements (Di Pietro/Platte, Lrorcement of Inter-
national Arbitration Awards, 125; Van den Berg, New: 1ok, 250). Dardana
Lid v Yukos held that the presentation of a prima Tatie valid arbitration agree-
ment is required. This shifts the burden of proof v the respondent wishing
to resist enforcement, but see the stricter approach followed in Hilogaland
Court of Appeal 16 August 1999, where enforcement was refused due to lack
of an arbitration agreement (the correspondence was contained in emails and
the court held that under the Convention the party had not submitted a valid
arbitration clause for enforcement). In the case of an ICC arbitration, no copy
of the arbitration agreement will be required, provided the parties sign the
terms of reference.

3. Aunthentication. The required anthentication refers generally to the
signing of the award by the tribunal and the document being genuine.
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Ccruﬁ.cz_ltlon is an assurance that the submitted documents are a true copy of
the ongm_al. The Convention is silent as to how this certification should be
effected, in terms of form or legal requirements. As a general rule it is the law
gf the place of enforcement that stipulates how the award should be authen-
ticated and certified, e.g., by a notary, consular or judicial anthorities of the
place where the award was made. The few reported cases suggest that the en-
forcing courts have taken a rather liberal attitude in respect OF authentication
and'c_emﬁcatlon (Van den Berg, New York, 250-258). This is evidenced by a
decision of the German Federal Court (BGH 17 August 2000: the arbitration
proct?edmgs_ were based on an undertaking to arbitrate contained in the Treaty
()f'Fl'lEDdSh.lp between Germany and Poland so that it was impossible to sub-
mit a copy of an arbitration agreement. The respondent alleged that the copy
of the award submitted was not duly certified. The Federal Court considergd
art. IV to be a rule establishing a standard of proof. As long as the authenticity
of the award was nat challenged, the non-fulfilment of the form requirements
d_oes not consfi‘uie a ground to refuse enforcement). International conven-
tions regarding .he recognition of international documents for civil procedure
may also b:' of use (e.g. the Hague Convention Abolishing the Requirement
of Lesalitation of Foreign Public Documents, 5 October 1961).

5. 1ranslation of originals. The party secking enforcement also must
produce a translation of the award and the agreement if they are in a lan ﬂuag:e
other than tl}e official language of the court in which enforcement is sguﬂht
The translation must be certified by an official translator or by a dip]omﬂtig or
cot?su!;gl authon;y. Courtsdnormally accept a translation made in the country
where the award was made or in the countr ; is §
e Bone. New Tork. 258.262), untry where enforcement is sought

6. T'um? for submission of documents. The two documents may be sub-
mltte.d at the same time as the application for enforcement. If this is not the
case it can be rectified by subsequent submission of the arbitration agreement

and such ‘delay’ cannot be a ground to deny enforcement
ber 1965; Baruch Foster). i Y Sl

7. No further requirements. Once the necessary documents have been
sqpphed, the court will grant recognition and enforcement unless one or more
of the grounds for refusal, listed in the Convention, are present. Permission
for entorce_ment from the courts in the country where the awarld was fnade
is not required. This was different under the 1927 Geneva Convention that

requu AW the (& W’l ch the aw ld
cau E:d that the awa d had ecome 1nr al in oun
w y h al

8. Most applications are successful. Despite the simplicity, cases are
from time to time reported in which the application for enforce’ment fails
For example, the decisions of the Corte di Cassazione, in Lampart, and the
Bulgarian Supreme Court’s decision in National Electr.iciry. ,
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to ICSID arbitration requires one or more additional separate actiong

: : : : noij
that ‘a party’s consent becomes irrevocable only after both parties to 'the 8

pute have given their consent’ (see Broches, Explanatory Notes and Sty
paras. 31 and 38). Likewise, the Preamble to the Convention itself pmc]aim.—.
the centrality of bilateral consent: ‘Recognising that mutual consep
the parties to submit such disputes to conciliation or to arbitration throyg
such facilities constitutes a binding agreement ..." (emphasis added),
is echoed in Rule 2(3) of the ICSID Institution Rules, which provides "
the ““[d]ate of consent’ means the date on which the parties to the digy,
consented in writing to submit it to the Centre; if both parties did not gof
the same day, it means the date on which the second party acted’ (emphasi‘
added). On this view, a unilateral offer in an investment law or BIT ¢
not constitute ‘consent’ for the purposes of art. 72, and that offer canng
therefore be perfected following receipt of the notice of denunciation, Ty,
contrary view is to the effect that the offer of TCSID arbitration containeg
national legislation or a BIT in fact constitutes the Contracting State’s con.
sent, which requires no perfection. Thus, once given, this consent CATNOY fy
unilaterally withdrawn, unless the insirument in which it is contained ig alyy
terminated (see discussion in Murphy Exploration and Production COMpau,
International v Ecuador; Gaillard, NYLJ, p. 3; and Schreuer et al,, Conmy
mentary, p. 1281). While such termination may be easily achieved wheg
national legislation is concerned (and often with immediate effect), it may by
more difficult in the context of BITs, not least because of ‘survival’ claugg
protecting existing investments for ten to fifteen years after terminatiop =
the BIT., Moreover, certain BITs, such as the Belgium/Luxembourg—Bz i)
BIT, specifically provide that the parties ‘irrevocably’ consent te iy
disputes with investors to ICSID arbitration, This raises the question agy
whether denunciation of the Convention while the BIT remains in force js
simply a breach of the BIT (to be pursued at the inter-Sta‘e evel) o, iy
addition, non-opposable to a Belgium/Luxembourg investor (with the ooy
sequence that ICSID jurisdiction is still intact). No clear ‘urisprudence yy
exists to shed light on this debate in the context of art. 72 (The ETI Telecoy
v Bolivia case, registered by ICSID on 31 October 2007, long after Bolivia)
notice of denunciation of 2 May 2007 was filoa, aud merely days beforej|
took effect, may have done so, however, the vroceedings were discontinued
by the claimant).

6. Implications of art. 72 for BITs. From a practical perspective, it i
important to bear in mind that, even if art. 72 does not apply to preserve a
investor’s ability to accept an offer of ICSID arbitration made in nationd
legislation or a BIT, other dispute resolution options in that legislation o
BIT will naturally not be affected by the Contracting State’s denunciation.
Most BITs contain an offer to arbitrate under a selection of dispute resoli:
tion rules (ICSID, ICSID Additional Facility, UNCITRAL, SCC or ICC)
The non-ICSID avenues will remain available unless the Contracting Stale
validly terminates the offer of arbitration in national legislation or the BIT,

176 Kalderimis, Love and Rubins

[CSID Convention, art. 75

[Depﬂsitafy of the Convention]
Article 73 o )
ruments of ratification, acceptance or approval of this Cm}ventmn
k. mendments thereto shall be deposited with the Bank which shall
and l]ffhe depositary of this Convention. The depositary shall transmit
act ?fsied copies of this Convention to States members of the Bank and to
i;;hother State invited to sign the Convention.

1, General. Art. 73 designates the World Bank as the.Convemion’s de-

‘-ml’)" The World Bank receives instruments of ratification, acceptance or

2 val of the Convention as well as amendments, denunciations (art. 71)
“Pgmonccs of exclusion (art. 70) or designation (art. 25). The World Bank is
¥ r:;harged with the transmittal of certified copies of the Convention to the
?l‘lgztracting States and to all States that are eligible, pursuant to art. 67, to
accede to the Couyention.

[Regist -avicn of the Convention]

Aridde Ja

‘e depositary shall register this Convention with the Secretariat of
i.he‘ Dnited Nations in accordance with Art. 102 of the Charter of the
United Nations and the Regulations thereunder adopted by the General

Assembly.

1. General, Art. 74 requires the World Bank to register the meen_tion
with the UN Secretariat in accordance with art. 102 of the United Nations
Charter, which provides that ‘every treaty and every international agreement
entered into by any Member of the United Nations after the present Charter
comes into force shall as soon as possible be registered with the Secretariat
and published by it’. The Convention was registered with the UN Secretar_mt
on 17 October 1966 and was published in the United Nations Treaty Series

Vol. 575.

[Notification]
Article 75

The depositary shall notify all signatory States of the following:
(a) signatures in accordance with Article 67;
(b) deposits of instruments of ratification, acceptance and ap-
proval in accordance with Article 73;
(c) the date on which this Convention enters into force in accord-
ance with Article 68;
(d) exclusions from territorial application pursuant to Article 70;
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(e) E:he date on which any amendment of this Convention g
into for_ce in accordance with Article 66; and
(f) denunciations in accordance with Article 71.

Mtepy

1. General. According to art. 75, the World Bank, as depositary of |
Convention pursuant to art. 73, shall notify the Contracting States of legall
relevant facts relating to the treaty: deposits of instruments of ratificat,
acceptance and approval; the Convention’s entry into force date; territmin'
exclusions pursuant to art. 70; the date of entry into force of amendmepy
and denunciations. |
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UNITED NATIONS COMMISSION ON INTERNATIONAL
TRADE LAW (UNCITRAL) ARBITRATION RULES, 20107

(Resolution 65/22, Adopted by the General Assembly
on 6 December 2010)

Author’s note: UNCITRAL first adopted its Arbitration Rules (and the UN Gen-
al Assembly first recommended them for use) in 1976, following almost two years
Ef drafting and deliberations by the Commission and its delegates. The 1976 Rules
gave peen revised only once since then, resulting in a second version adopted by

CITRAL (and again recommended for use by the General Assembly) in 2010.
The 2010 Rules resulted from four years of preparatory work by [_INCITRAL’S
Working Group II (Arbitration and Conciliation) and by the Commission itself. The
Commentary below cites these travaux préparatoires from 1974 to 1976 and from
2006 to 2010, whi~h are referred to, respectively, as the work of the 1976 drafters’
and of the «a010 a-afters’. The travaux are available on the UNCITRAL weh site:
eywsuncitral.org>. The Commentary on the 1976 Rules in the first edition of
Concise nteraational Arbitration was written by Jacomijn van Haersolte-van Hof,
gipes the only updating of the Rules occurred 34 years after adoption of the initial
- wrion, the 2010 Rules reflect a comprehensive revision of the text, which in tumn
wersired the new Commentary set forth below. Nonetheless, where a provision of
lhf: 1976 Rules has been preserved in the 2010 version, Ms. van Haersolte’s Com-
mentary on either the travaux or the jurisprudence conceming that provision has
often been retained in this Commentary. With respect to jurisprudence, the most
extensive record of the Rules” application lies in the orders and awards of the Iran-
United States Claims Tribunal, established in 1981 at The Hague pursuant to the
Algiers Accords and still in operation today. That body operates under a slightly
modified version of the 1976 Rules; its decisions under those Rules are public and
are referred to in this Commentary as rulings by ‘the Iran-US Claims Tribunal’.

SECTION 1. INTRODUCTORY RULES
[Scope of application]*
Article 1

(1) Where parties have agreed that disputes between them in respect
of a defined legal relationship, whether contractual or not, shall be re-
ferred to arbitration under the UNCITRAL Arbitration Rules, then such

"

f Reproduced with permission of the United Nations Commission on International
Trade Law (UNCITRAL). The text reproduced here is valid at the time of repro-
duction. As amendiments may from time to time be made to the text, please refer
to the website <www.uncitral org> for the latest version.
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disputes shall be settled in accordance with these Rules subject tg g
modification as the parties may agree,

(2) The parties to an arbitration agreement concluded after 15 Ay
2010 shall be presumed to have referred to the Rules in effect on the da
of commencement of the arbitration, unless the parties have agregg ty
apply a particular version of the Rules. That presumption does not apply
where the arbitration agreement has been concluded by accepting aftey
15 August 2010 an offer made before that date.

(3) These Rules shall govern the arbitration except that where
of these Rules is in conflict with a provision of the law applicable tg the
arbitration from which the parties cannot derogate, that provision sha))
prevail.

* A model arbitration clause for contracts can be found in the anpgy
to the Rules.

ucl

1. Scope — form of agreement. Art. 1(1) sets out the scope of the 20y
Rules” application, requiring that the parties agree that their dispute shall by
referred to arbitration under the UNCITRAL Arbitration Rules before Suich
dispute can be settled in accordance with those Rules, The 2010 Rules (unlik
the 1976 version) no longer require that the parties’ agreement to arbitmy
be in writing. The drafters recognised that the revised Model Law (2004)
includes allernative versions of art. 7 (‘Definition and form of arbitratigy
agreement’), only one of which continues to require that enforceable arbjiry.
tion agreements be ‘in writing’. The other version (‘Option II") imposes
requirement as to written form. Thus, by deleting from the 2010 Ruis
requirement that arbitration agreements be in writing, the drafters wiideg
any conflict with the applicable law in jurisdictions where legislators azcids
(whether by adopting art. 7 (Option II) of the Model Law or otherwvise) not gy
require that enforceable arbitration agreements take a particuias form. (UN-
CITRAL, Report on Forty-sixth Session of Working Graup on Arbitratioy
(2007), UN Doc A/CN.9/619, paras. 28-31.)

2. Scope - non-contractual disputes. The provicion of art. 1(1) extending
the Rules’ scope of application to disputes aris’ng from any ‘defined legil
relationship, whether contractual or not” (werac taken from art. 7(1) of the
Model Law) replaces narrower language in the 1976 Rules that limited the
Rules’ application to disputes ‘in relation to a contract’. This revision accom:
modates, inter alia, the growing number of UNCITRAL Rules arbitration
arising under investment treaties, in which there often is no prior contractuil
relationship between the investor claimant and the respondent state, Recenl
statistics show that more than a quarter of all investment treaty arbitrations
have been brought under the UNCITRAL Rules. (UNCTAD, Recent Devel-
opments In Investor-State Dispute Settlement (2013), pp. 3-4.)

3. Model Arbitration Clause. Notwithstanding the 2010 revisions in ail
1(1) that expand the Rules® application to encompass arbitrations pursuail
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written agreements as well as arbitrations of disputes arising from a

To foir;lad legal relationship, whether contractual or not’, the vast majority of

L?;CITRA?- Rules arbitrations will undoubtedly continue to be those arising

der internationa] commercial contracts, For that reason, the 2010 drafters

e ed the Model Arbitration Clause for Contracts, which is now set forth

-rcmlllnannex to the Rules but cross-referenced by an asterisked footnote to the
gjes' heading that precedes art. 1.

4, Modifications of the Rules. Art. 1(1) explicitly allows the parties to
modify the Rules, and here again the 201(_} Rules omit (for the same reason
indicated in the preceding note 1) the requirement that such modifications be
= eed in writing. A prime example of a modified version of the Rules is the
2 ecially adapted version of the Rules used by the Iran-US Claims Tribunal,
F]:)r a further example of an adapted version of the Rules, see the modification
agreed by the parties in the NAFT_ A Glamis Gold arpirration. The Rules. are
adaptable for difizrent types of disputes; art. 1 deliberately does not limit
their applicabiility to certain categories of cases, although the Rules were
originally desigied with international commercial arbitration in mind.

5, Whith version of the Rules applies? Art. 1(2) addresses a question
that iney nably arose once UNCITRAL adopted a revised version of its Rules
.. 20,0: if the parties’ arbitration agreement provides for UNCITRAL Rules
aekgiration without specifying a particular version of those Rules, should
the 1976 Rules or the 2010 Rules apply? With respect to future arbitration
agreements, art. 1(2) adopts a general principle to help in resolving this
uncertainty: if, after 15 Angust 2010 (the effective date for the 2010 Rules),
parties enter into such an arbitration agreement, they will be presumed
to want any subsequent arbitration to be governed by the version of the
UNCITRAL Rules that is in effect at the time the arbitration is filed. This
presumption does not apply, of course, if the parties agree (in their arbitration
agreement or otherwise) on a particular version of the Rules. No presumption
governs the interpretation of an arbitration agreement entered into before 15
August 2010 that provides only generally for UNCITRAL Rules arbitration.
If an arbitration arises under such an agreement after 15 August 2010, and
if the parties do not at that time agree on which version of the Rules should
apply, the adjudicating authority (presumably the arbitral tribunal, at least
in the first instance) will have to determine whether the parties’ agreement
envisions use of the Rules in effect when the agreement was signed (the 1976
Rules) or the Rules in effect when the arbitration arises (which will be the
2010 Rules or, possibly, a subsequent version).

6. Application of 2010 Rules in certain treaty arbitrations. According
to the last sentence of art. 1(2), the presumption that parties who agree after
I5 August 2010 to arbitrate under the Rules have agreed to do so under
the 2010 Rules does not apply if that arbitration agreement was formed by
one party's accepting an offer to arbitrate that was actually made before 15
August 2010. The primary purpose and effect of this exception is to prevent

181

Castello




UNCITRAL Arbitration Rules, art. 1

application of the 2010 Rules by presumption to any arbitration arising aftey
15 August 2010 under an investment treaty concluded before that date, The
2010 drafters understood that an agreement to arbitrate under an investmgy,
treaty comes about only when an investor files a notice of arbitration, theygj

accepting a standing offer to arbitrate that the respondent State has madg in
its treaty. If a State made that offer before the 2010 Rules came into effge
it could not be presumed to have offered to arbitrate under a version Ofthe‘
Rules not yet in existence, and the investor could not subsequently ‘accepy
an offer to arbitrate that was different from what the State had proposed (Uy.
CITRAL, Report on Forry-eighth Session of Working Group on Arbitratig,
(2008), UN Doc A/CN.9/646, para. 76).

7. Conflict with domestic law. Art. 1(3) sets out the relationship betwegy
the Rules and other applicable laws, such as, in particular, the domestic Jay
of the place of arbitration. The Rules shall govern an arbitration except to (e
extent that any of them is in conflict with ‘a provision of law applicable 1
the arbitration from which the parties cannot derogate’, in which case sug)

provision shall prevail. There are relatively few procedural provisiong gf

arbitration laws that are mandatory.

[Notice and calculation of periods of time]
Article 2

(1) A notice, including a noetification, communication or proposal, mpy
be transmitted by any means of communication that provides or algy
for a record of its transmission.

(2) It an address has been designated by a party specifically fo. thig
purpese or authorized by the arbitral tribunal, any notice shal be de
livered to that party at that address, and if so delivered shali be deemed
to have been received. Delivery by electronic means suci as facsimile
or e-mail may only be made to an address so designatea or authorized,

(3) In the absence of such designation or authorization, a notice is;

(a) Received if it is physically delivered te ti¢ addressee; or

(b) Deemed to have been received if ‘t is delivered at the place
of business, habitual residence or mailing address of the
addressee.

(4) If, after reasonable efforts, delivery cannot be effected in accord:
ance with paragraphs 2 or 3, a notice is deemed to have been received ifif
is sent to the addressee’s last-known place of business, habitual residence
or mailing address by registered letter or any other means that provides
a record of delivery or of attempted delivery.

(5) A notice shall be deemed to have been received on the day it is
delivered in accordance with paragraphs 2, 3 or 4, or attempted to be
delivered in accordance with paragraph 4. A notice transmitted by elec-
tronic means is deemed to have been received on the day it is sent, excepl
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notice of arbitration so transmitted is only deemed to have been

it 0 d on the day when it reaches the addressee’s electronic address.

receive

(6) For the purposes of calculating a period of time under these Rules,

h period shall begin to run on the day following the day when a no-
g is received. If the last day of such period is an official holiday or a
ﬁce_business day at the residence or place of business of the addressee,
?,:Jn eriod is extended until the first business day which follows. Official
ho‘;igays or non-business _days occurring during the running of the pe-
riod of time are included in calculating the period.

1. Modes of transmitting notices. Art. 2 has been substantially revised
and expanded in the 2010 Rules, beginning with the addition of para. 1, which
establishes a general standard .for th(? perm]smblf_: lTlO(.jES of transmitting no-
tices. “Notices’ are defined as 1_nclud11:|g ‘a_ny notl_ﬁcgtlor}, communication or

mposal‘ A mod=of tl'anlsmittmg notices is permissible if it is ‘any means of
communicatios 1hat provides or allows for a record of its transmission’. This
s meant to include modc?s of.electmnic communication that are currently
in use, snch as faxes (which yield transmission reports) and e-mails (which
prodvz> 4 cecord of the mail sent), without referring expressly to any par-
{ioryia mode, which could become obsolete during the life of the 2010 Rules
(1 ICITRAL, Report on the Forty-ninth Session of the Working Group on
4, itration (2008), UN Doc A/CN.9/688, paras. 23-30). However, art. 2(2)
permits the electronic communication of notices only when the receiving

arty has designated — or the tribunal has authorised — an electronic address
for this purpose. This limitation prevents (for example) the sending of an
arbitration notice to an e-mail address that is printed on a business card that
the sending party obtained from the receiving party years before the arbitra-
tion, which address may no longer be active or regularly monitored.

2. Acceptable delivery addresses — the designated address. Paras. 2
through 4 of art. 2 establish an arder of preference among acceptable delivery
addresses, beginning in art. 2(2) with the preferred address, which is one
that a party has designated or that a tribunal has authorised for the purpose
of receiving arbitration ‘notices’. If there has been such a designation or au-
thorisation, then, under art. 2(2), “any notice shall be delivered to that party
at that address’. A party might designate such an address in the arbitration
agreement (or in the contract that surrounds it) or in subsequent correspond-
ence, while a tribunal would typically identify such an address in an early
procedural order during the arbitration.

3. Accepiable delivery addresses — the habitual address. Absent any
designation or authorisation of an address, art. 2(3)) directs that delivery
should be made either physically to the addressee or to the addressee’s ha-
bitual residence, place of business, or mailing address.

Castello




UNCITRAL Arbitration Rules, art, 2

4. Acceptable delivery addresses — the default address. Only if
of the addresses described in arts. 2(2) and 2(3) can be found after Teasgy,
able enquiry may delivery be made (pursuant to art. 2(4)) to the addreggggs
last-known residence or place of business. Such delivery must be made @
attempted) ‘by registered letter or any other means that provides a record o
delivery or of attempted delivery’.

Ong

5. Receipt of notices. The effectiveness of exchanging notices obvipyg
depends on the notices’ being received. The drafters chose not to presume
receipt occurs within some fixed period after a notice’s transmission, Rathg
according to arts. 2(2) to 2(4), a notice is either received when it is Physical[f
delivered to the addressee or it is deemed to be received if it is delivereq o
any of the addresses (following the descending order of preference) in
2(2) to 2(4). Consequently, the time of receipt (or of deemed receipt) ig ﬂlﬂl
time of such delivery, with one exception. In the case of electranic compy,
nications, art. 2(5) provides that the time of delivery is the day on which the
communication is sent. Note, however, that this rule establishes a presumeg
time of delivery, not a presumption of delivery. Thus, even an electronical]y
communicated notice must be delivered to the electronic address in orge
to be deemed received (UNCITRAL, Report on Forty-third Session (2010,
UN Doc A/65/17, para. 24). Moreover, this presumption as to the time gf
electronic delivery does not apply to notices of arbitration. The time when g
electronically transmitted notice of arbitration is delivered is ‘when it reache
the addressee’s electronic address’. This precaution reflects the extra care ¢
be taken in establishing the date on which a Notice of Arbitration is re~
(in this regard, see art. 3(2) and note 2 thereto). The special rule regaing
time of delivery to an electronic address only applies to notices of arbi.atig
because it would be impractical to apply this rule to all other comununicationg
during an arbitration; the task of confirming the time of eac’i votice’s elgg.
tronic delivery to an adverse party’s address would greatiy vomplicate the
parties’ calculation of time periods for their further obligat:ons (UNCITRAL,
Report on Forty-third Session (2010), UN Doc A/65/17, para. 24).

6. Calculation of time periods. Art. 2(6) sete ¢t the rule for calculating
periods of time. Periods of time under the Rulcs hegin to run on the day affe
receipt of a notice or other communication. Most of the cases that have come
before the Iran-US Claims Tribunal regarding art. 2 concern ‘Refusal Cases',
where a request for filing a Statement of Claim has been made outside the
deadline stated in the Iran-US Claims Tribunal’s specially tailored version
of the Rules. The Iran-US Claims Tribunal has consistently enforced these
deadlines strictly; for example, claims that were delayed by a severe stom
and arrived one day after the stated deadline were refused in the Cascade
arbitration. However, the Iran-US Claims Tribunal’s strict approach i§ g
consequence of the jurisdictional nature of the particular filings and should
therefore not be extrapolated to regular submissions in ad hoc arbitrations.
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7. Holidays and non-business days. Art. 2(6) also prov'ides that, if the
day of a time period is an official holiday or a non-business day at the
: -gee’s residence or place of business, that period will be extended until
addr{‘c bt business day that follows. Official holidays or non-business days
L]::iulrﬁng during the running of the period of time are included when calcu-
a

Jating the period.
[Notice of arbitration]

Article 3
(1) The party or parties initiating recourse to arbitration (hereinafter
alled the ‘claimant’) shall communicate to the other party or parties
:hereinafter called the ‘respondent’) a notice of arbitration.
(2) Arbitral proceedings shall be deemed to commence on the date on
which the notice 5¢ arbitration is received by the requndent.
(3) The notic2 6f arbitration shall include the following:

(a) Ademand that the dispute be referred to ?ll‘bltl‘atl()l‘l;

(b) The names and contact details of the parties;

(&) Yaentification of the arbitration agreement that is invoked;

(a ldentification of any contract or other legal instrument out of
or in relation te which the dispute arises or, in the absence of
such contract or instrument, a brief description of the relevant
relationship;

(e) Abrief description of the claim and an indication of the amount
involved, if any;

(f) The relief or remedy sought; _

(g) A proposal as to the number of arbitrators (i.e. one or three), if
parties have not previously agreed thereon.

(4) The notice of arbitration may also include: '

(a) A proposal for the designation of an appeinting authority
referred to in article 6, paragraph 1;

(b) Apropesal for the appointments of a sole arbitrator referred to
in article 8, paragraph 1;

(c) Notification of the appointment of an arbitrator referred to in
article 9 or 10;

1. Notice of arbitration. Art. 3(1) provides that a claimant must send a
notice of arbitration to a respondent in order to initiate arbitral proceedings.
It is possible that the national law or a treaty governing the arbitration may
impose additional notice requirements. The purpose of the notice of arbitra-
tion is to ensure that the respondent is informed that arbitral proceedings
have been started and that a claim will be submitted (Reporr of the Secretary-
General on the Preliminary Drajft Set of Arbitration Rules, UNCITRAL, 8th
Session, UN Doc A/CN.9/97 (1974), reprinted in (1975) VI UNCITRAL Ybk
163, 167 (Commentary on Draft Article 3)).
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2. Commencement of proceedings. Art. 3(2) specifies the exact pojpy i
time at which proceedings will be deemed to have commenced (the dage
which the respondent receives the notice of arbitration), in order to proyige
reference point for national law provisions on prescription of rights ar limg,
tion of actions.

3. Contents of the mnotice. Art. 3(3) lists the information that is tq
included in a notice of arbitration under the Rules. The Notice must expjj,.
itty demand that the dispute be referred to arbitration. The claimant ig g
required to provide information on the identity of the parties, the arbitratjy,
clause or agreement invoked, the contract at issue, the general nature of the
claim and amount involved, and the relief or remedy sought. The clajmgy
must make a proposal regarding the number of arbitrators if this has not pre.
viously been agreed. The purpose of the list is to ensure that the respondey
receives sufficient information to be apprised of the “general context of fh,
claim asserted against him’ (Report of the Secretary-General on the Preliy;.
nary Draft Set of Arbitration Rules, UNCITRAL, 8th Session, UN Dag A
CN.9/97 (1974), reprinted in (1975) VI UNCITRAL Ybk 163, 167 (Com,
mentary on Draft Article 3, para. 2) and ‘to enable him to decide on his fupyg
course of action’ (Report of the Secretary-General on the Revised Drafi S
of Arbitration Rules, UNCITRAL, 9th Session, Addendum 1 (Comment ]
UN Doc A/CN.9/112/Add.1 (1975), reprinted in (1976) VII UNCITRAL
Ybk 166, 168 (Commentary on Draft Article 4, paras. 1 & 3).

4. Optional content. Claimants are not restricted to supplying only (k,
information listed in art. 3(3) in the notice of arbitration. Pursuant to art. 28
a claimant may also include, if relevant, its proposal for appointing 4 e
arbitrator under art. 8(1) or an appointing authority under art. 6(1). i cagey
where three arbitrators will be used, the claimant may notify the responden

of his appointment of an arbitrator pursuant to arts. 9 or 10.

5. Relationship of notice of arbitration to statement of claim. The notice
of arbitration should not be confused with the subsequeiit >tatement of claim
required by art. 20. In Ethyl Corporation, the NAFTA tribunal confirmed
that the Rules provide for different contents of = notice of arbitration and
a statement of claim. However, depending upon a claimant’s strategy, the
availability of preparation time, and the naiire of the case, a claimant may
submit a sufficiently comprehensive notice of arbitration that it also satis
fies the requirements for a statement of claim, Thus, art. 20(1) provides thal,
when the time comes to submit the statement of claim, a claimant may elect
to treat its notice of arbitration as having already encompassed this further
submission, provided that the notice of arbitration meets the requirements sel
forth in the remainder of art. 20.
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[]lesllﬂﬂse to the Notice of Arbitration]
aricle R

1). Within 30 days of the receipt of the notice of arbitration, t]}e re-

mieﬂt shall communicate to the claimant a response to the notice of
SPO.HaﬁO“, which shall include:
arb! (a) The name and contact details of each respondent;

() A response to the information set forth in the notice of arbitra-

tion, pursuant to article 3, paragraphs 3 (c) to (g).
7, The response to the notice of arbitration may also include:
" (a) Any plea that an arbitral tribunal to be constituted under these

Rules lacks jurisdiction;

(b) A proposal for the designation of an appointing authority

referred to in article 6, paragraph 1;

(c) A propesal for the appointment of a sole arbitrator referred to
in articlc &, paragraph 1; .
(d) Netification of the appointment of an arbitrator referred to in
avticle 9 or 10;
{¢' Abrief description of counterclaims or claims for the purpose
" of a set-off, if any, including where relevant, an indication of
the amounts involved, and the relief or remedy sought;

(f) A notice of arbitration in accordance with article 3 in case the
respondent formulates a claim against a party to the arbitra-
tion agreement other than the claimant.

3. The constitution of the arbitral tribunal shall not be hjnderefi by
any controversy with respect to the respondent’s failure to communicate
a response to the notice of arbitration, or an incomplete or late respomse
{0 the notice of arbitration, which shall be finally resolved by the arbitral

tribunal.

1. Response to the notice of arbitration. Art. 4 creates a new stage of
the arbitral process that was not addressed in the 1976 Rules; it is thus one
of only two entirely new articles in the 2010 Rules (see also art. 16), ex-
panding the overall number of articles from 41 to 43. Under the 1976 Rules,
the respondent was not required to make any substantive submission in an
arbitration before its statement of defence (which follows the claimant’s
statement of claim), and thus, as the drafters in 2010 recognised, the ‘arbitral
tribunal might be constituted without the respondent having an opportunity
(or being required) to state its position with respect to matters such as the
jurisdiction, the claim, or any counterclaim’ (UNCITRAL, Report on Forty-
fifih Session of Working Group on Arbirration (2006), UN Doc A/CN.9/614,
para. 56). Accordingly, it was decided to provide for an earlier statement of
the respondent’s position by requiring a response to the notice of arbitration,
recognising the ‘advantage of clarifying at an early stage of the procedure the
main issues raised by the dispute’ (id., para. 57).
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2. Contents of the response to the netice, The structure of art. 4 y;
that of art. 3, in that art. 4(1) requires a ‘response’ from the respondepy
cach of the points that, according to art. 3(3), the claimant ‘shall inclyde';
its notice of arbitration. And, just as the claimant ‘may’ (pursuant to art, 3(4]}
include in its notice three further matters, so ‘may’ the respondent (purg,
to art. 4(2)(b)-(d)) address the same matters in its response to the notice, |
addition, the respondent ‘may’ include in its response an objection tq
tribunal’s jurisdiction as well as any counterclaim that it intends to Presey
The inclusion of jurisdictional objections or counterclaims is permissjye il
this stage because, for example, a respondent may present such objectigy
in its statement of defence (and possibly later if the tribunal “considers
delay justified” — see art. 23(2)). Similarly, the respondent has the optigp of
not raising a counterclaim until its statement of defence ‘or at a later gig
in the arbitral proceedings if the arbitral tribunal decides that the delay y
justified under the circumstances’ (see art, 21(3)).

3. Joinder of a party by the respondent. Art. 4(2)(f) also allows g
respondent to include in its response a further notice of arbitration direge
to another party that is bound by the same arbitration agreement under whig
the arbitration arises but that is not yet a party to the arbitration. This is op
of two provisions added to the 2010 Rules that provide for joinder of a
after the arbitration has been initiated. Art, 4(2)(f) was added after the draf;
ers had adopted the principal joinder provision in art. 17(5), since the draffe
recognised that the latter provision ‘only applied after the constitution of the
tribunal’ but that joinder might be sought at an earlier stage (UNCITRA,
Report on Fifty-second Session of Working Group on Arbitration (20100, Uy
Doc A/CN 9/688, para. 67).

4. Implications of early joinder. Joinder pursuant to art. 4(2)(£ will ueeyr
at what the drafters felt was ‘the most appropriate time .., befoia the arbif)
tribunal [i]s constituted’ (id.). At that stage, the newly joined pirty may sl
have an opportunity to participate in the selection of a muli-member tribungl,
Or, if such input is not accommodated and the newly joinza party objects to the
tribunal that is formed on the ground that its right to pacticipate in that formg.
tion has been infringed, the newly joined party may st'll insist that the tribung
be reconstituted by an appointing authority, rurscant to art. 10(3). Accord:
ingly, joinder effected under art. 4(2)(f) should not give rise to any unequal
treatment of the parties in the selection of arbitrators, such as was condemued
by France’s highest court in the famous Dutco case, in which the multiple
parties in an ICC Rules arbitration were afforded unequal levels of input iy
the selection of arbitrators and the award upholding that result was set aside,

5. Consequences of a missing or incomplete response. Art. 4(3) again

mirrors a corresponding provision in art. 3(3), authorising the arbitral tr-
bunal to resolve any dispute concerning the sufficiency of a response to the
notice of arbitration and providing that such a dispute will not hinder the
constitution of the tribunal.
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[RepreSEﬂtaﬁO“ and assistance]
Article 5 _ '
ach party may be represented or assisted by persoms cllwsen by it.
pames and addresses of such persons must be communicated to all
The ies and to the arbitral tribunal. Such communication must spec_it‘y
hether the appointment is being made for purposes of representation
B sistance. Where a person is to act as a representative of a party, the
or :istral tribunal, on its own Initiative or at the request of any party, may
E any time require proof of authority granted to the representative in
:5::11 a form as the arbitral tribunal may determine.

1. Representation. This article provides th:at each party may appoint
representative{s) who will be deemed to act on its behalf before t.hf: arbitral
n—ibunﬂJ.The phrase ‘may be represented ... by persons chosen by it’ replaces
more permissive language contained in thc_1976 Rules (*... by persons of
their choice”). Tais change was intm(luc_ed in t_he 2[)_10 Rules to_‘avmd .the
impljcarir\n \at the party had an unrestricted discretion, at any time during
the pr=-.2edings, to impose the presence of any counsel (for example, a busy
. tticner that would be unable to meet reasonable time schedules set ‘by
i acpitral tribunal)’ (UNCITRAL, Report on Forty-sixth Session of Working
G'raup on Arbitration (2007),_ UN Doc A;’CN.'9/6.19, para. 63). The acts (_Jf th_e
rep:esentatives shall be binding on the appointing party. A representative 18
not required to be licensed to practice law.

2. Assistance. Arbitrating parties may also be assisted in proceedings
before the arbitral tribunal by one or more persons of their choice. Such per-
sons, unless they are also appointed as representatives, are not deemed to act
before the tribunal on behalf of the appointing party, to bind the appointing
party or to receive notices, commun_ications or documents on behalf of the
appointing party. Any such assistant is not requ1rqd to be licensed to practice
law, This article seems to limit the category of assisting persons to those who
assist ‘in the proceedings’. In Starrett Housing, the Iran-US Claims Tribunal
held that the Rules do not prevent an attorney from using assistants, nor from
assigning them to argue before the Iran-US Claims Tribunal.

3. Communication to the other party. It is unlikely that the drafters
intended the requirement of communicating the names and addresses of both
representatives and assistants to the other party to be given a broad interpre-
tation; otherwise, this provision might imply that the names and addresses
of all supporting staff assistants, such as translators or paralegals, should be
provided. Although the travaux préparatoires from 1976 are unclear on the
matter, a better view is that only the identity of those assistants who appear in
the hearing or make any kind of submission should be disclosed.

4. Requirement for a power of attorney. The 1976 Rules did not address
the question of whether a person purporting to act on behalf of a party could
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be required to demonstrate his or her authorisation to do so. The gepg
view has been that no power of attorney is required of representatives (g, :
International Technical Products), but before the Tran-US Claims Tribuypy
most parties appear to have provided it voluntarily. The drafters of the 201
Rules decided that tribunals should have an explicit power to require py
of a representative’s authority, whence comes the final sentence of arg, 5
That sentence allows ‘the arbitral tribunal to determine on its own motigy lhe
extent to which it need[s] to be provided with information on the scops of
authority’ (UNCITRAL, Report on Forty-sixth Session of Working Group gy
Arbitration (2007), UN Doc A/CN 9/619, para, 66.), since the drafters reggy,
nised that in some circumstances a demand for such information ‘could haye
the consequence of forcing disclosure of certain communications betwegy
the party and its representative that should be kept confidential, such ag 4
power to settle a claim at a certain amount’ (id., para. 65).

[Designating and appoeinting authorities]
Article 6

(1) Unless the parties have already agreed on the choice of an appoin,
ing authority, a party may at any time propose the name or names of gng
or more institutions or persons, including the Secretary-General of th
Permanent Court of Arbitration at The Hague (hereinafter called thy
‘PCA’), one of whom would serve as appointing authority.

(2) If all parties have not agreed on the choice of an appointing authe«
ity within 30 days after a proposal made in accordance with paraw gp)
1 has been received by all other parties, any party may regquest \he
Secretary-General of the PCA to designate the appointing authorf,,

(3) Where these Rules provide for a period of time witiin which g
party must refer a matter to an appointing authority ani 20 appoint
ing authority has been agreed on or designated, the pevioa is suspendeq
from the date on which a party initiates the proccame for agreeing on
or designating an appointing authority until the dave of such agreemen
or designation.

(4) Except as referred to in article 41, patagraph 4, if the appointing
authority refuses to act, or if it fails to aphoint an arbitrator within 3)
days after it receives a party’s request to do so, fails to act within any
other period provided by these Rules, or fails to decide on a challenge to
an arbitrator within a reasonable time after receiving a party’s reques
to do so, any party may request the Secretary-General of the PCA o
designate a substitute appointing authority.

(5) In exercising their functions under these Rules, the appointing
authority and the Secretary-General of the PCA may require from any
party and the arbitrators the information they deem necessary and they
shall give the parties and, where appropriate, the arbitrators, an oppor
tunity to present their views in any manner they consider appropriate,
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ommunications to and from the appointing authority and the

General of the PCA shall also be provided by the sender to all

other parties. o i i g dto s \ bitr
6) When the apPumtlng authority is requeste to.dppolnt an arbitra-

( arsuant to articles 8,9, 10 or 14, the party making the !'equ.est shall

d to the appointing autherity copies of the notice of arbitration and,
et «ists, any response to the notice of arbitration.

. it7§ The appointing authority shall have regard to such considerations
are likely to secure the appointment of an indepep(lent and i.m[_)artial
pitrator and shall take into account the advisability of appointing an

xbitratﬂr of a nationality other than the nationalities of the parties.

All such ¢
Gecretary”

1. General. Art, 6 brings together a number of provisions relating to the
ointing authority that were previously scattered among sever_al articles
?m:he 1976 Rules. Akey purpose of this consolidation is ‘to clarify for the
:1“55:5 of the Rul=s the importance of the role of the appointing authority,
articularly (in the context of non-administered arbitration’ (UNCITRAL,
Settlemer: or commercial disputes: Revision of the UNCITRAL Arbitration
Rules (~Nore by the Secretariat) (2010), UN‘Doc A/CN.9/703, para. .14).
Fequ, new language in art. 6(1) reminds parties that they ‘may at any time
- ose the name or names” of candidates for appointing authority, which is
‘E'ﬁc’nded to encourage such proposals at the earliest stage of the proceedings.

2, Appointing and designating authorities. The Rules proyide that par-
1ies should seek recourse to an appointing authority in several circumstances,
including (i) for the selection of an arbitrator if, for example, the initial
method for such appointment fails (see arts. 8(1) and 9(2)-(3)); (ii) for resolv-
ing challenges to an arbitrator if the challenge is not accepted by the other
party or parties or the challenged arbitrator does not resign (see art. 13(4));
(iii) for a determination whether, in replacing an arbitrator, exceptional
circumstances justify depriving a party of its right to appoint the substitute
arbitrator (see art. 14(2)), and (iv) for a review and possible revision of the
iribunal’s announced methodology for establishing its fees and expenses or of
the tribunal’s final determination of its fees and expenses (see, respectively,
arts. 41(3) and 41(4)). A definition of ‘appointing authority’ was deliberately
excluded from the Rules, in order to leave the authority’s selection to the
parties” discretion (UNCITRAL, Report on Ninth Session (1976), UN Doc
AI31/17, para. 37,7 UNCITRAL Ybk at 69). The travaux préparatoires from
1976 reflect the fact that, if the appointing authority is an institution, there
will be benefits in terms of continuity and expertise, without excluding the
possibility of selecting an individual for this function (Summary Record of
the 15th Meeting of the Commirtee of the Whole (II), UNCITRAL, 9th Ses-
sion, UN Doc A/CN.9/9/C.2/SR.15 (1976) at 4).

3. Function of the designating authority. Pursuant to art. 6(2), if the
parties are unable to agree on an appointing authority within 30 days of one
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[Three-Arbitrator Tribunal] shall be the appointed presiding arbitrator. If there is more than one

Article 27 perse on candidate on both lists, the Chairman of CIETAC will decide on the

e a2 \ ) ropriate one based on _the circumstances of the dis_,pute. If th;rc? is
Aradons e Cumat s e Rspondent st e it i i o CIETAC il spint e prsidin
entrust the Chairman of the CIETAC to 0 appoint, an arbitratgs QR s ciscsiion, Ly e aepditates mentousdl on L hikres
which the arbitrator shall be appointed by the Chairman of CIE"I' : j',,ons B outside the lslt:'n;n?cat atai_l-: e the parti q,r ]i'ttrattlﬁ? Clua.e:f
(2) Within fifteen (15) days from the date of the Respondeng’s ‘, 005, if there e i[l)cilTl gllgn chogsepgfe :}egs?(?in calfl:l)i'tll't;torsf:c;mbout;ige
of the Notice of Arbitration, the parties shall jointly nominate, gp gt san of CIETAF i T BT Frs mp u— dg foF itiather msekats
the Chairman of CIETAC to appoint, the third arbitrator, whq shall lists. The pﬂ;les i sidi t;'t' For pth ir arbitrati tf
as the presiding arbitrator. intment of the pribl ing arbitrator in (el:u ﬁr iteation:agreement, for
(3) The parties may each recommend one to five arbitratgps |e nomination by the two party-appointed arbitrators.
candidates for the presiding arbitrator and shall submit the Jjg ol e
ommended candidates within the time period specified in the preg
paragraph 2. Where there is only one common candidate on e |
such candidate shall be the presiding arbitrator jointly n0minated
the parties. Where there is more than one common candidate on the
the Chairman of the CIETAC shall choose the presiding arbitratgp
among the common candidates having regard to the circumstances o
case, and he/she shall act as the presiding arbitrator jointly nomingt
by the parties. Where there is no common candidate in the lists, the ppe.
siding arbitrator shall be appointed by the Chairman of the CIETAg
(4) Where the parties have failed to jointly nominate the presid .
arbitrator according to the above provisions, the presiding arbirm\_‘_i)
shall be appointed by the Chairman of the CIETAC.

P
“:mlmportant role of the Chairman of CIETAC. The Chairman of CI-

¢ plays an important rolel in the appointment of arbitratqrs, since he is

sonsible for appeinting arbitrators whenever the parties fail to constitute
L arbitral tribunai.using the applicable mechanism, or whenever they ex-
FHSIY entrusi the Chairman with the task.

(Solr -+ Wi rator Tribunal]

A‘ﬁL:ﬂzs

WWhere the arbitral tribunal is composed of one arbitrator, the sole
ator shall be nominated or appointed pursuant to the procedure

dpu]ated in paragraphs 2, 3 and 4 of Article 27.

1, List system. Art. 28 refers to the mechanism of appointment of the

iding arbitrator provided for in art. 27(2), (3) and (4). Each party thus
Suggests up fo five arbitrators, and the sole arbitrator will be appointed by
{he Chairman of CIETAC either from among the common recommendations
of the parties, or failing such common recommendation, from the Panel of
Abitrators at the Chairman’s sole discretion, Here again, the parties may
leide for a different mechanism in their arbitration agreement.

1. Priority of party autonemy. Art. 27, which implemenis a+. 3] Ay
tration Law, largely reflects international practice and gives e parties (-
autonomy to decide on the mechanism of constitution of "he arbitral tribygy
Art. 27(3) further contains an unusual and quite innavative rule concernig
the appointment of the presiding arbitrator,

2. Appointment of party arbitrators. Ast. 27(1) provides that euh.
party shall nominate one arbitrator within fi'*ecn days upon receipt of fhe
‘Notice of Arbitration’, or shall entrust the Chairman of CIETAC to maks
such appointment. If a party fails to nominate an arbitrator, the arbitratorwill
be appointed by the Chairman of CIETAC. Thus, where the parties do s
specifically specify the mechanism for the constitution of the arbitral by
nal, they will have the choice between appointing an arbitrator themselves o
referring this task to the Chairman,

[Multi-Party Tribunal]
Article 29

(1) Where there are two or more Claimants and/or Respondents in an
arhitration case, the Claimant side and/or the Respondent side, following
discussion, shall each jointly nominate or jointly entrust the Chairman
of CIETAC to appoint one arbitrator.

(2) The presiding arbitrator or the sole arbitrator shall be nominated
In aecordance with the procedure stipulated in paragraphs 2, 3 and 4 of
Article 27 of these Rules. When making such nomination pursuant to
paragraph 3 of Article 27 of these Rules, the Claimant side and/or the

3. Nomination and appointment of the presiding arbitrator, Art. 27
states that the parties must jointly nominate the presiding arbitrator l’-
‘jointly nominate’, art, 27(2) actually refers to the mechanism provided for
in art. 27(3). According to this peculiar mechanism, each party must Sugg
one to five arbitrators. If there is one common candidate on both lists s
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Respondent side, following discussion, shall each submit a list gp 4
jointly agreed candidates. thefy
(3) Where either the Claimant side or the Respondent side

Jjointly nominate or jointly entrust the Chairman of CIETAC tg 4

one arbitrator within fifteen (15) days from the date of its receipt of g
Notice of Arbitration, the Chairman of CIETAC shall appoint all ¢ !h
members of the arbitral tribunal and designate one of them to get asthe
presiding arbitrator. the

1. Multi-party. Art. 29 refers to the case where there are more thag gy
parties to the arbitration, in particular where there are two or more Claimyy,

and/or two or more respondents.
1

2. Appointment of the party arbitrators. For the appointment gf
party arbitrators, the parties are separated into two groups, i.e. claimang.
respondents, and each group must cither jointly designate one arbitratgr g
entrust the Chairman of CIETAC to do so.

3. Appointment of the presiding arbitrator. The presiding arbiiy
will be determined according to the mechanism described in art. 27(3),
group of claimants and respondents must recommend one to five candj
and the presiding arbitrator will be appointed from both groups’ commay

candidates. If there is no common candidate, the presiding arbitrator wil] j \

appointed by the Chairman of CIETAC at its discretion (see art, 27, noe 2.

4. Failure to jointly nominate the co-arbitrator. Under the €y
Arbitration Rules 2005, the Chairman of CIETAC would, in the coy ofy
multi-party arbitration, only appoint the arbitrator for the group of pu-tes iy
fails to jointly nominate or jointly entrust the Chairman of CIXTAC 1g
point one arbitrator within the specified time limit (art. 24(2)). The CIETAC
Arbitration Rules 2012 and 2015 revised the old mechani m. According fy
art. 27(3) of the CIETAC Arbitration Rules 2012 ond act. 29(3) of the CF
ETAC Arbitration Rules 2015, where either group of parties fails to nominge
or entrust the Chairman of CIETAC to appoint ihe. party-nominated arbifge
tor, the Chairman of CIETAC will appoint 2! three members of the arbii)
tribunal, including the arbitrator to be nominaisd by the non-defaulting group
of parties and the presiding arbitrator. This 2dapted mechanism is in line with
the practices adopted by international arbitration institutions such ag the [CC
and SIAC. The purpose of this new rule is to create a level playing field for
both sides so that the parties enjoy equal rights. Consequently, there will be
no ground, including unfair treatment, for the defaulting party to rely on i
any attempt to set aside the arbitral award.

5. Joinder of proceedings/third party intervention. Sometimes, whet
there are more than two parties involved in a dispute, it may happen thit
each of them has a claim against the other and that they cannot be separated

into two groups of claimants and respondents, or that although the dispul |
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geveral parties, the arbitration is only initiated against some of them.
pets estion then arises whether these disputes between the different parties
b: joined into one arbitrati(_)n proceclure,_or x_vhether it is necessary to
" ate separatc arbitral proceedings. The Arbitration Law and the CIETAC
2 re silent concerning these questions. In practice and contrary to other
R“].es ’tlioﬂ institutions, CIETAC is very reluctant to join different proceed-
¥'rhm'z:t]t.hough it is not excluded that, based on a well-drafted arbitration
e !ment providing for an appropriate mechanism, a joinder of proceedings
lg:[rd party intervention may be possible and admitted by CIETAC. With
4 development of international arbitration practice in this respect, it is only
Iilcmﬂwr of time until CIETAC adopts a more flexible approach. It remains,
wever, uncertain how local courts will react when faced with a req uest for
ellation or non-enforcement of an arbitral award based on such joinder
ofpmccedings or third party intervention.

[Considerati( ns w1 Appointing Arbitrators]
Article 20

W 4er copointing arbitrators pursuant to these Rules, the Chairman of
. @raC shall take into consideration the law applicable to the dispute,
;, place of arbitration, the language of arbitration, the mationalities of
he parties, and any other factor(s) the Chairman considers relevant,

1. A neutral presiding arbitrator. It is commonly accepted that the pre-
siding arbitrator shall be neutral, and the requirement of ‘neutral’ not only
weflects on him being ‘impartial’, but also reflects on his nationality, i.c. the
chair of the arbitral tribunal shall be of a nationality other than those of the

ies. This has been written into the arbitrational rules of many major inter-
aational arbitration institutions, including ICC and HKIAC (see art. 11(3),
HKIAC Administered Arbitration Rules, and art. 13(5) of ICC Arbitration
Rules), The reason for such requirement is understood to be to eliminate po-
tential bias that may arise due to the presiding arbitrator and one of the parties
sharing the same home country. For example, the presiding arbitrator may
have a very similar value system as the party from the same home country,
thus may be inclined to show sympathy toward such party. However, prior
1o the CIETAC Arbitration Rules 2012, the CIETAC Arbitration Rules were
silent on the requirement regarding the nationality of the presiding arbitrator,
et alone the co-arbitrators. In practice, it is not uncommon that the parties
would incorporate into their arbitration agreement a provision requiring
the presiding arbitrator to be of nationality different from both sides. In the
CIETAC Arbitration Rules 2012 and 2015, though not expressly adopting a
similar mechanism as the ICC or HKIAC and requiring the presiding arbitra-
lor o be of a different nationality from the parties, it is required that the
Chairman of CIETAC shall take into consideration the nationalities of the
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parties when appointing arbitrators including the presiding arbity

: 5 : : Aor, Wi
is deemed a reflection of CIETAC’s attitude in such respect, T Whig

[Disclosure]
Article 31

(1) An arbitrator nominated by the parties or appointeq b
Chairman of CIETAC shall sign a Declaration and discloge any f;
or circumstances likely to give rise to justifiable doubts ag g
impartiality or independence.
(2) If circumstances that need to be disclosed arise during the geps.
proceedings, the arbitrator shall promptly disclose such cireumggyy ‘
in writing. -
(3) The Declaration and/or the disclosure of the arbitrator shall
submitted to the Arbitration Court to be forwarded to the parties,

1. Declaration of Independence. As with most international arhiy, atic
institutions, in order to ensure the independence and impartia]ity of th
arbitrator, the arbitrator must disclose to CIETAC any circumstanceg
may give rise to ‘justifiable doubts’ as to his impartiality or independepg.
He does so by filling out a ‘Declaration of Independence’ within {hrep

five days of his appointment. The Declaration of Independence will ;hml'ﬁ‘\

i)

forwarded to the parties, each of them being able to raise objectiong ag f,
appointment of such arbitrator (see art. 32, notes 1 et seq.). If no oL iEiy,
raised, CIETAC will confirm the appointment of the arbitrator. O; N\

of the previous rules, the CIETAC Arbitration Rules 2015 furthe. clarifigy
that any disclosure shall be made to the Arbitration Court in viting, and fl
Arbitration Court will forward such disclosure to the parties !

2. Form of the Declaration of Independence. The Declaration of Inde
pendence is very similar to the [CC Arbitrator’s Decicration of Acceplang
and Statement of Independence. In the first part cf the document, the arbiis
tor accepts the case and undertakes to respect alyapplicable laws and rules
in the second part of the document, the arbit:avar ~onfirms being independg-f
and is invited to disclose circumstances tiat iviay give rise to any doubts asy
his impartiality or independence.

3. Disclosure during the proceedings. If any circumstances giving rise i
justifiable doubts as to an arbitrator’s impartiality and independence arisedus
ing the arbitral proceedings, the arbitrator shall ‘promptly” inform CIETAC
in writing and disclose such circumstances. According to the circumstances
the arbitrator may be obliged to withdraw, or the parties may have the rightio
request his challenge according to art. 32 (see art. 32, notes 3 et seq.).

4. Justifiable doubts as to his independence or impartiality. In (s
respect, see art. 32, note 4,
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. m“e"ge to Arbitrator]
'"ﬂcle 32
Upon receipt of the Declaration and/or written disclosure of an
; 1) tor, a party wishing to challenge the arbitrator on the grounds of
; .;105’3(] facts or circumstances shall forward the challenge in writing
ten (10) days from the date of su.ch receipt. If a party fails to file a
nge within the above time period, it may not subsequently challenge
; ebitrator on the basis of matters disclosed by the arbitrator.
a‘;rA party having justifiable doubts as to the impartiality or inde-
ence of an arbitrator may challenge that arbitrator in writing and
£ 1] state the facts and reasons on which the challenge is based with
orting evidence. . ' » .
B)A party may challenge an arbltrgtor in wntmgl within fifteen '(15)
days from the dote it receives the Notice of Formation of the Arbitral
unal. Where a party becomes aware of the reasons for a challenge
such ceveipt, the party may challenge the arbitrator in writing
2opey (15) days after such reasons become known to it, but no
iun he conclusion of the last oral hearing.
™e challenge by one party shall be promptly communicated to the

,;‘:'r party, the arbitrator being challenged and the other members of

e arbitral tribumnal. .
(5) Where an arbitrator is challenged by one party and the other party
to the challenge, or the arbitrator being challenged withdraws
from his/her office, such arbitrator shall no longer be a member of the
arbitral tribunal. However, in neither case shall it be implied that the
reasons for the challenge are sustained.

(6) In circumstances other than those specified in paragraph 5, the
Chairman of CIETAC shall make a final decision on the challenge with
or without stating the reasons.

(7) An arbitrator who has been challenged shall continue to fulfil the
funections of arbitrator until a decision on the challenge has been made
by the Chairman of CIETAC.

1. Challenge based on the content of the Declaration of Independence.
According to art. 32(1), upon receipt by the parties of the Declaration of
Independence, they are given ten days to request in writing the challenge of
anarbitrator based on the facts or circumstances described in his Declaration.
If the parties fail to raise such a request within those ten days, they will be
precluded from doing so in the future based on a matter already disclosed in
e Declaration.

2, Challenge based on facts revealed after the receipt of the Declaration
of Independence but before the constitution of the arbitral tribunal. Art.
32(2) entitles the parties to challenge an arbitrator within fifteen days after
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receipt of the Notice of Formation of the arbitral tribunal, The parti
however, only challenge the arbitrator for reasons that were nog dise o '\
the Declaration of Independence and that came to light in the Meang:
between the receipt of the Declaration of Independence and the rece) T’! }_
Notice of Formation of the arbitral tribunal. g :

3. Challenge based on facts revealed at a later stage, Where 5
becomes aware of grounds to challenge an arbitrator (which w; vl
closed in the Declaration of Independence), it has to do so Within fige
days of such grounds becoming known. In any case, however, the cha o
must be submitted before the end of the last hearing. However, it shoul
mentioned that if a party is informed - after the last hearing or even
the rendering of the award — of circumstances that create doubts g &
arbitrator’s impartiality and independence, the party concerned may
lo set aside the award or may object to its enforcement based on arts,
71 Arbitration Law in connection with art. 274(3) Civil Procedure Law (e
art. 70 Arbitration Law, notes 1 et seq.). '

ere 1 ‘

4. Justifiable doubts. The reasons for challenge are listed in
bitration Law and apply to situations: where the arbitrator is a party 1y
arbitral proceedings, or is related to any party or their respective attorneyy
the arbitral proceedings; where the case is one in which the arbitratg "
personal interest; where the arbitrator has a relationship with a dispvtingr \
or any attorneys involved in the case that may prejudice the renderizy, ? y
fair and impartial arbitral award; or where the arbitrator has met j,, <4
with any party to the arbitration or their respective attorneys, or Loy wCepled
gifts or hospitality from any of the parties or their respective ancraeys, Thio
list is further complemented by the CIETAC Ethical Rules r Arbitpatn
which provides for a list of further circumstances: the arhivrator has discisge

art, 34 gy

i
the case with a party or counsel, or has given advice ¢ pinions concerigy
the merits of the case to a party or his counsel; the arb:i=xtor has a relationshiy
with a party or his counsel that involves debt or <r=dit, or concerns busie
cooperation or competition; the arbitrator is s advisor to or has Previonsly
provided advice to a party or to the coursel of a party; the arbitrator
the same employer as a party or the covusel of a party; the arbitrator .
previously engaged as a conciliator in o separate conciliation process (.
failed to resolve the dispute, and all the parties to the arbitration object (o e
arbitrator serving as an arbitrator in the subsequent arbitral procesdings i
the arbitrator has a relationship with a party or his counsel, such as teach,
student, neighbour or friend, to such an extent that it may possibly affect fhe
impartiality of the arbitrator. The IBA Guidelines on Conflicts of Interest i
International Arbitration have not been adopted by CIETAC, although they
are well known in arbitration circles in China and serve as guidelines for the
arbitrators, As a consequence, a violation of the principles stated in the [BA
Guidelines on Conflicts of Interest in International Arbitration will usually
not constitute a sufficient basis to challenge an arbitrator, unless the violatios
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[ rinciple simu]tanc‘ously violates a _rule already contained in the
of A‘CPRulas or in the Ethical Rules for Arbitrators.
g equences of the request for challenge. Where a party raises
Cnnsf [rl challenge to an arbitrator, the consequences of such request
af " Oding to whether: the other party agrees, the arbitrator agrees to
difer acCU{l;r neither the other party nor the concerned arbitrator agrees with
i W:t In the first two cases, the arbitrator will no longer be a member
fhe 120" al tribunal, and no further decision is necessary. In the case where
of the arl;ll;-r other party nor the concerned arbitrator agrees with the request
e .t:hajlengﬁg the Chairman of CIETAC shall take a final Siecision on
lnhsallf:n'ge Until such decision is taken, the concerned arbitrator shall
the © y

continue {0 exercise his duties as arbitrator.
ision by the Chairman of CIETAC. Requests for challengn; of an
‘.’ tor have to he addressed to CIETAC, and not to the arbitral tribunal.
request 1> Lo be made in writing and should explain the facts and
jvung rise to justifiable doubts as to the impartiality or independence
W“f gj?tramrs. The Chairman of CIETAC will decide upon the challenge,
!!:S»J_L-‘ s himself a member of the concerned arbitral tribunal, in which
\ -‘e\decision will be made collectively by CIETAC (see art. 36 Arbitra-
ufaw), If the arbitration is handled by a Sub-Commission of CIETAC, the
”!‘sinn on the challenge of an arbitrator will still be taken by the Chairman
fC[ETAC at CIETAC’s headquarters, and not by the Vice-Chairman of the

w,.(jommissian (see art. 4(1), note 1).

[Replacement of Arbitrator]

Article 33

(1)In the event that an arbitrator is prevented.de jqre or de facto fl‘l?[ﬂ
fulfilling his functions, or fails to fulfil his functlpns in a‘ccordan?e Wll",h
he requirements of these Rules or within the time period specified in
these Rules, the Chairman of CIETAC shall have the power to replace
the arbitrator. Such arbitrator may also voluntarily withdraw from his/
her office.

(2) The Chairman of CIETAC shall make a final decision on whether
or not an arbitrator should be replaced with or without stating the
Teasons.

(3) In the event that an arbitrator is unable to fulfil his functions due
1o challenge or replacement, a substitute arbitrator shall be nominated
or appointed within the time period specified by the Arbitration Court
secording to the same procedure that applied to the nomination or ap-
pointment of the arbitrator being challenged or replaced. If a party ‘falls
lonominate or appoint a substitute arbitrator accordingly, the substitute
arbitrator shall be appointed by the Chairman of CIETAC.
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(4) After the replacement of an arbitrator, the arbitral tribung
decide whether and to what extent the previous proceedings ip the
shall be repeated.

1y affects the ar\bitra[ proceedings, as it causes delays and supplementa-
costs in the case of fdre-placemem. Based Fhereon, it can be deduced that an
zbiﬁ'ator may not resign frpm an arbitral tribunal as he wishes, but can only
g0 where there exist justifiable reasons that impede him from fulfilling his
& 25 4n arbitrator. In practice, it is rare that arbitrators resign, and where
do, their request needs to be approved by the Chairman of CIETAC, who
il gsually grant such request. In an ICC arbitration, an arbitrator resigned
he tribunal for the reason that he had taken office as a government
ficial and was therefore pn_zvented by his public duties from continuing to
o 5 an arbitrator. [t remains unclear whether CIETAC would accept such
L gnation by its own arbitrators.

1. Grounds for replacement. According to art. 33, the Chairmpay of
ETAC has the power to revoke and replace an arbitrator, when that arfje
is unable to fulfil his functions in accordance with the Rules. The ’
‘unable to fulfil his functions’ may refer to different kinds of sjyae
including but not limited to the case where there are grounds for chyjje s
or withdrawal of the arbitrator, where the arbitrator is removed from m:‘
ETAC’s Panel of Arbitrators, where he has resigned, or where he simply g
longer fulfils the minimum requirements for arbitrators (see art. 13, ﬂog.:
Thus, although art. 33 follows art. 32 concerning the challenge/with U
of an arbitrator, its scope of application is much wider and is not only limj
to cases where an arbitrator is challenged due to a lack of impartialjgy o
independence. Art. 33 applies to all cases where an arbitrator is unab]g\,_h1
whatever reasons — to fulfil his obligations. '

2. Removal from CIETAC’s Panel of Arbitrators. In certain gerjg.

4_Di5creti0nary power of the Cha.irman of CIETAC. According to art.

9), the Chairman of CIETAC has discretionary power to decide “whether
4 drbitrator should be replaced’. Such discretionary power also applies to
the removal of an orbitrator and to his subsequent replacement.

5, Recomym N ement of proceedings. According to art. 33(3), in case an
ybitrator 15 &7 laced, the newly constituted arbitral tribunal (not CIETAC)
mova’ i . . ) : 1 goudceaie whether it is necessary and to what extent to repeat the previous
cases of a violation of his duties, an arbitrator may be removed from g areeadings (see also art. 37(2) Arbitration Law). In practice, it is extremely
ETAC’s Panel of Arbitrators, This is the case when an arbitrator violatesj § %= o repeat the whole proceedings. However, it is common to repeat a
duties under arts. 34(4) and 58(6) Arbitration Law (see art, 38 Arbitratigy ;!.Q-mg, if the new arbitrator joined after that hearing. This is to make sure
Law, note 1), i.e. when he has privately met with a party or when he hsg m'y’.\ M all the arbitrators make a decision based on the same information. If the
mitted embezzlement, accepted bribes or engaged in malpractice for pery, ) seplacement takes place before the oral hearing, there is usually no reason to
benefit, or perverted the law in the arbitration of the case. In thoge w2 jepeat the proceedings, since the new arbitrator can gain a view of the case
is evident that such arbitrator will also be replaced in any pendinp Sgigg §  hased on the written submissions.
proceedings he may act in. Actually, the CIETAC Rules only sfipui=ie cery
circumstances under which an arbitrator shall be replaced, vt there ig g
exhaustive list of such circumstances, nor is there any pro /15100 a8 10 whey
and how to remove such arbitrator from the CIETA Panel. Besides ﬁ
abovementioned circumstances, CIETAC has in practice removed arbitragn
from its Panel where the arbitrator was charged of 2 crime, or where he g
seriously delayed the procedure or unjustifiabiy influenced other arbitrat
CIETAC has a wide discretion in this respect.

3. Resignation of an arbitrator. Art. 35 also mentions the case in whi
an arbitrator resigns from the arbitral tribunal. The term resignation appliesiy
situations where an arbitrator steps out of the arbitration, not because of my Article 34
lack of independence or impartiality, but for other reasons mainly unrelaed After the conclusion of the last oral hearing, i i :
to the arbitration case. The CIETAC Rules do not address the question®™ ¥ member arbitral tribunal is unable to partgi’cli{)g?eairzl:;?gz;;g:r;ltlir:ﬁs
when an arbitrator is allowed to resign from the arbitral tribunal. Art.7 of e ¥ gnd/or to render the award owing to his/her demise or to his/her al
Fthical Rules for Arbitration sets forth that ‘[fJollowing acceptance of i §  from CIETAC’s Panel of Arbitrators, the other two arbitratremuva
pointment to an arbitral tribunal, an arbitrator must guarantee the availabli & request the Chairman of CIETAC to r::place the arbitrator ur(;flsaarzrtl Etly
of sufficient time for conducting any arbitral hearing, and sitting in piE Y Arficle 33 of these Rules. After consulting with the parties allljd upon thg
session for effecting deliberations on the case, In no circumstances may@ ¥ gpproval of the Chairman of CIETAC, the other two arbitratorl,'
arbitrator impede the handling of a case’. The resignation of an abill s gl continue the arbitral proceedings ,and miake ‘decisions ruli;gl;lg

2

6. Replacement procedure. According to art. 33(3), the new arbitra-
\or must be appointed according to the same procedure as applies to the

pointment of the replaced arbitrator (see art. 27 et seq.), i.e. to be first
qominated by the party that nominated the replaced arbitrator, failing which,
10 be appointed by the Chairman of CIETAC. The CIETAC Rules 2015 fur-
her specify that such replacement needs to be conducted within a time period
specified by the Arbitration Court.

[Continuation of Arbitration by Majority]
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arbitrator may decide on the procedural arrangements for the
F'd prgceedings at his/her own discretion.

rbitr

Oral hearing not compulsory. In principle, the arbitral tribunal shall

'uct hearings- Howevet, §uch request is not compulsory. Art. 35(2) implc—

s the principlc set forth in art. 39 Al‘blltl"dthl'I. Law (see art. 3? Arbitration

o note 1) according to which thf_: arbitral tribunal may omit to conduct

l-‘w'hgarings based on a corresponding i_agregment of the pmles. Note also

if the parties agree to conduct the arbitration w1‘th01'1t hearmg, the arbitral

punal may still insist on thc _conduct of oral hearing if it deems such hear-

Lo pecessary. In practice, it is extremely rare that an arbitral tribunal will
Jecide to render an award based on written applications only.

render the award. The Arbitration Court shall notify the partieg ot
above circumstances. {

1. Avoidable replacement of an arbitrator if his removal oceurg g
the conclusion of the last oral hearing. Art. 34 sets out the principle hy
an arbitrator is removed (for whatever reasons) from the arbitral procee% i
after the conclusion of the last oral hearing, this does not necessarily trigee &
his replacement. The main purpose of this article is to avoid extra delay v
concerned arbitrator will only be replaced if the two other arbitrators
an according request with the Chairman of CIETAC or if CIETAC othey
deems it necessary. In any case, the Chairman of CIETAC will consulg g
the parties. CIETAC may then allow the two arbitrators to continue the pe
ceedings and render an awatd, It should be noted that this provision, whichy
largely inspired by art. 15(5) ICC Rules, is not totally in compliance with g
37(1) Arbitration Law, which provides that ‘[i]f an arbitrator cannot perfy
his duties due to his withdrawal or for other reasons, a substitute arbifrye
shall be selected or appointed in accordance with this Law’. Although the Ar
bitration Law does seem to impose a replacement and does not seem o gy
any space for discretionary power of the arbitration commission, CIETAC
holds its position giving priority to the parties’ autonomy. )

7, Hearings: ipauisitorial or adversarial? According to art. 35(3), the
bitral tribunal. (ay adopt either an inquisitorial or an adversarial approach
mﬂ examining the case. The term ‘inquisitorial’ refers to the role of the
judee in ci il ‘aw systems, and means that the arbitrators will be taking the
Jead it th proceedings, especially as regards the evidentiary proceedings.
The, tE1 1 ‘adversarial’ refers to the common law approach and means that
N ],:1111'55‘ counsel will be given mc.: lead ip the ]_Jroc-cedings. Although art.
5,(3) keeps both dnm_'s open, in practice, arbltral_ tribunals composed of a ma-

of Chinese arbitrators will adopt 2 more inquisitorial than adversarial
ach. This is also due to the fact that there is a lack of detailed rules
o evidentiary proceedings, and that arbitrators will therefore often refer to

Section 3. Hearing

[Conduct of Hearing] satutory procedural rules (as for example the SPC Provisions on Evidence),
Article 35 ¥ hich are heavily influenced by an inquisitorial system.
(1) The arbitral tribunal shall examine the case ir-any way thali f 3. Place of deliberation. According to art. 35(4), the arbitral tribunal can

deems appropriate unless otherwise agreed by the pa-ties. Under ang 8 jid deliberations at any given place (see also art. 36(1), note 1). This provi-
circumstances, the arbitral tribunal shall act imF :I\'t_mlly and fairlyand §  gop applies to ‘deliberations’, i.e. internal meetings of the arbitral tribunal.
shall afford reasonable opportunities to both parties to present thelp The place of the hearing is determined in accordance with art. 36. In practice,
case. y .. e arbitrators tend to meet and discuss the case some time prior to the hear-
(2) The arbitral tribunal shall hold or=i‘hearings when examining i e and the subjects and content discussed during the deliberation could vary
case. However, the arbitral tribunal ™oy 2x3dmltl;le tthicaS:l on the l:sm yeatly depending on the style of the arbitrators.
if the ies so ugree amn e tribunal consen ) _ .
tolt; edgl?ll)lira‘t;tllttsriﬂblﬁfl;{ ;‘;enf:‘;l?:f 0 | hearings are unnecessary and t: 4, Procedural orders. Art. 35(5) expressly gives the arbitral tribunal the
parties 5o agree. ‘ n'nhnnty to issue pr ouedura} orders and pther .docum(‘-:nts in 9rder to e‘_fﬁ—
(3) Unless otherwise agreed by the parties, the arbitral tribunal mig ciently organise tlr‘me p'rOt(:jeqdmgsf The arbitral tribunal s also free to decide
adopt an inquisitorial or adversarial approach in hearing the case hay §  0nthe number, place an time of hearings. By doing so, the arbitral tribunal

ing regard to the circumstances of the case. Jias nevertheless the duty to respect the procedural rights of the parties, and
(4) The arbitral tribunal may hold deliberation at any place or inagy | shall also comply with any ex.lsting agreement of the parties as regards pro-
manner that it considers appropriate. sedural issues. The 2015 version has taken into consideration (i) the practice

< : : i Wbt in a three-member tribunal, the presiding arbitrator often handles the
&) Unless otherwise agreed by the parties, the arbitral tribunal maj thal in a t men : . the p g : )

5 gt)considers it mecessary, isse proceduri;l orders or question Il difect communication with the parties on behalf of the entire tribunal, and
produce term of reference or hold pre-hearing conference, ete. Wil {ii)it is often difficult to coordinate the availability of three arbitrators when
the authorization of the other members of the arbitral tribunal, the § @ urgent procedural decision is required. Accordingly, art. 35(5) provides
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that the presiding arbitrator may decide on the procedural arrap

. . . Bemer.
his own discretion, ity ,

[Place of Oral Hearing]
Article 36

(1) Where the parties have agreed on the place of an org] heas
the case shall be heard at that agreed place except in the circupgg
stipulated in Paragraph 3 of Article 82 of these Rules T
(2) Unless otherwise agreed by the parties, the place of oral e, %
shall be in Beijing for a case administered by the Arbitration Qg
at the domicile of the sub-commission/arbitration centre adminjg. ","
the case, or if the arbitral tribunal considers it necessary and with ‘é
approval of the President of the Arbitration Court, at another lomﬂﬁ.

1. Party’s autonomy as to the place of hearing. In general, hogr.
may be held at the place agreed upon between the parties, the plage y
the arbitration commission is located, or any place designated by the gy
tribunal, upon approval by the Secretary-General of CIETAC. (Note that
CIETAC Arbitration Rules 2012, the Secretary-General of a sub-commjgg
no longer has the authority to decide on the issue regarding the place of i«
ing. All decisions in such respect shall be made by the Secretary- Jene,a’ﬁ O
CIETAC, or the President of the Arbitration Court under the CIETAC N
2015.) Art. 36 contemplates the priority of the party’s autonomy 1} s
it should be mentioned that if the parties choose a place differca, from fhy
domicile of CIETAC or its sub-commission, CIETAC or the sub- ~ommissjg
may charge the parties for the supplementary costs incurred It the parties fy)
to pay those additional costs, the hearings will take place av the domieile
CIETAC (see art. 7, note 3).

2. Distinction as to the place of arbitration, Agoin, it should be stregg)
that the place of hearing is different from the piace of arbitration. Wherey
the place of arbitration may determine the Yaw, applicable to the arbifratio
and the nationality of the award, the placs ¢fihe hearing is simply the plag
where oral hearings will take place «1a tave no further influence on (f
arbitral proceedings (see art. 7, note 1 et seq.).

[Notice of Oral Hearing]
Article 37

(1) Where a case is to be examined by way of an oral hearing, the
parties shall be notified of the date of the first oral hearing at least twenly
(20) days in advance of the oral hearing. A party having justified reason
may request a postponement of the oral hearing. However, the parly
shall communicate such request in writing to the arbitral tribunal within
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ays of its receipt of the notice of the oral hearing. The arbitral

five (S)ﬂ shall decide whether or not to postpone the oral hearing.
Where a party has justified reasons for its failure to submit a
2 for a postponement of the oral hearing in accordance with the
request g paragraph 1, the arbitral tribunal shall decide whether or not

% the request. ) )

U] A notice of a subsequent oral hearing, a notice of a postponed oral
() as well as a request for postponement of such an oral hear-

ﬂw shagf[ not be subject to the time periods specified in the preceding
h 1.
paragrap

1, Short time limit. When deciding to hold an oral hca_ri_l_'lg, the arbitral
] .nﬂ| has to notify the parties and their counsel 20 days prior to the hear-
?nbUThe parties 1icy request postponement of the scheduled hearing based
sof stifiable orounds. Compared with the CIETAC Rules 2005, the time
Jjmit for sukiniting the request of postponement of an oral hearing has bc_en
ened 1-om 10 days prior to the oral hearing to five days upon receipt
d;-gfo ot ce of oral hearing. This aims to accelerate the proceedings and to
g_-ﬁ"'r] , mizcessary and tactical delay of the arbitral proceedings.

9, Failure to request for postponement. If a party fails to request a
t'poncment within the time limit under art. 37(1), it still has a second
thance to make such request provided it can be justified. The tribunal has
he discretionary power to decide whether to grant the postponement sought

by the parties.

[Confidentiality]

Article 38

(1) Hearings shall be held in camera. Where both parties request an
open hearing, the arbitral tribunal shall make a decision.

(2) For cases heard in camera, the parties, their representatives, the
arhitrators, the witnesses, the interpreters, the experts consulted by the
arbitral tribunal, the appraisers appointed by the arbitral tribunal and
other relevant persons shall not disclose to any outsiders any substantive
or procedural matters of the case.

1. Confidentiality of hearings. Art. 38(1) is identical to art. 40(1) Arbitra-
tion Law, and provides that hearings should not be public, but held in camera,
unless both parties agree otherwise.

2, General duty of confidentiality? Art. 38 is located in between provi-
sions concerning arbitral hearings, and art. 38(1) expressly refers to the term
‘hearings’. There is no express mention of a general duty of confidentiality.
The same is true as regards the Arbitration Law, which also only mentions
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the privacy of hearings but makes no statement as t0 a genera] gy,
confidentiality (see art. 40 Arbitration Law, note 2). However, it jg it
admitted among arbitration practitioners that the duty of conﬁdcntialigy hag
much wider scope and encompasses not only information exchanged g &
the ‘hearings’, but applies to the entire arbitral proceedings, includjyg g &
existence. This is confirmed by art. 38(2), which prohibits any Participgg .

the arbitration to disclose ‘any substantive or procedural matiers of fhe c:::

3. Reinforced duty of confidentiality of the arbitrator. According o
13 of the Ethical Rules for Arbitrators, an arbitrator must strictly maingj,
confidentiality of all information revealed during the case and may ot djg.
close this information to third parties, including substantive and prog

information relating to the arbitration — this includes details of the dispute, g,
process of conducting the hearings or information relating to private sijs

of the arbitral tribunal. In particular, arbitrators may not reveal their pers
opinions regarding the case or any information concerning the private sittirg'
of the arbitral tribunal to any party. 4

4. Consequences of a violation of the duty of confidentiality. The g
sequences of a violation of the duty of confidentiality will depend gy the
perpetrator of the violation. If an arbitrator violates his duty, 80 as to gy
promise his independence or impartiality, he may be challenged by a party
his appointment may be revoked by CIETAC. In case of serious violatiop, j
may also be removed from CIETAC’s Panel of Arbitrators. If a party yipla ¢
its duty of confidentiality, it is uncertain how an arbitral tribunal will w)
It will firstly depend on whether the arbitral tribunal considers the dy ¥ of
confidentiality to be a substantive (i.e. contractual) or a procedu -al Juty,
the case of a substantive obligation, the arbitral tribunal may decidz op fhy
violation of the duty of confidentiality and may condemn the vivlating pagy
to compensate the other for any damages incurred there?rem. However, i
the arbitral tribunal considers that the duty of confidontiaiity is of a purely
procedural nature, it is unlikely that it will decide tcreon in the award |
may, at the utmost, compel the party concerned tc, respect its obligation of
confidentiality and take any violation thereof into account when allocating
the arbitration costs.

[Default]
Article 39

(1) If the Claimant fails to appear at an oral hearing without showing
sufficient cause, or withdraws from an ongoing oral hearing without the
permission of the arbitral tribunal, the Claimant may be deemed to hawe
withdrawn its application for arbitration. In such a case, if the Respond:
ent has filed a counterclaim, the arbitral tribunal shall proceed with the
hearing of the counterclaim and make a defanlt award.
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If the Respondent fails to appear at an oral hearing without show-
@ cient cause, OF withdraws from an ongoing oral hearing without

mission of the arbitral tribumnal, the arbitral tribunal may pro-
the Pﬂ:th the arbitration and make a default award. In such a case, if the
#dw,:dent has filed a counterclaim, the Respondent may be deemed to

ol withdrawn its counterclaim.

1, Failure to appear at a hearing. Art. 39 resembles art, 42 Arbitration
m: Where a claimant fails to appear at the hearing without good reason, or
o {he hearing without the permission of the arbitral tribunal, then such
u‘vejmt will be deemed to have withdrawn his claim. The same applies to
dw,;spandcnt as regards its counterclaim. Further, if the respondent fails
gppear at a scheduled hearing without good reason, or leaves the hearing
without the permission of the arbitral tribunal, then the arbitral tribunal may
pmcecd to render an award in default.

[Record of Oral Hearing]
Artizic 10

{1, the arbitral tribunal may arrange for a written and/or audio-
o ual record to be made of an oral hearing. The arbitral tribunal may,
ifit considers it necessary, take minutes of the oral hearing and request
the parties and/or their representatives, witnesses and/or other persons
jnvolved to sign and/or affix their seals to the written record or the
utes.
Il‘i(“2) The written record, the minutes and the audio-visual record of
he oral hearing shall be available for use and reference by the arbitral
unal.
lri&) At the request of a party, the Arbitration Court may, having regard
10 the specific circumstances of the arbitration, decide to engage a ste-
apher to make a stenographic record of an oral hearing, the cost of
which shall be advanced by the parties.

1. Optional recording in writing of oral hearings. In accordance with
ut. 69 Arbitration Law, whilst it is mandatory for a domestic arbitration tri-
bunal to retain a written record of the hearing (see art. 64, note 1 and art. 48
Arbitration Law, note 1), CIETAC may, in a foreign-related arbitration, free
{he arbitral tribunal from such obligation. The main difference lies in whether
the minutes need to be signed by the parties. In domestic arbitration, such
signature is necessary, whereas in foreign-related arbitration the signature of
{he parties is optional.

2. Commonly used means of recording. In the recent practice of CI-
ETAC, the secretary of CIETAC in charge of the case will usually make a
witten record of the hearing. Moreover, if the oral hearing is held in the
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hearing rooms of CIETAC or its Sub-Commissions, an audioszum duction of evidence. Based on the wording of art. 41(2), the arbitral

ing of the hearing will be made. Also, if the arbitral tribuna] CONgian & . entitled to order the parties to submit certain evidence within a
useful, it may arrange for written minutes and have all participang -aidjst’imc Jimit. Arguably, an arbitral tribunal established under the CI-
minutes. & qﬁlﬁc les in principle has the power to order the production of evidence,

ETAC .R]_L]ljar of documents. In fact, historically, arbitral tribunals proceeding

in partic CIETAC Rules have had ample powers in terms of the discovery

I—-me e. according to the strong inquisitorial tradition of the Chinese

eﬂdc?cn{ The arbitral tribunal will fix a time limit for the submission of

4 S-gt évidence. Although practice is quite flexible in this respect, it is

F‘:::E; admitted that all relevant evidence has to be submitted at the latest
j f the last hearing.
hfoﬁ the end O E

3, Types of evidence. Neither the Arbilrat_ion Law nor the QIETAQ R_ules
i detailed provisions as to w]ﬁch‘k_md of evidence is .adnnsmble.
igral tribunals i China will therefore often refer to art. 63 Civil Proced_urs
; which clacsiies evidence into eight types: statements of the parties,
i . w'din the disputing parties, documentary evidence, physical evidence,
wrwey e .viEual vaterials, clectronic data, witness testimonies, expert opinions,

Article 41 1 secorcs of inspections and examinations. However, arbitrators usually

(1) Each party shall have the burden of proving the facts on which .I‘ pollet y.dence with much more flexibility thén cc?urts.
relies to support its claim, defence or counterclaim and provide the by | « Evidentiary procedure. Neither the Arbitration Law nor the CIETAC

for its opinions, arguments and counter-arguments. -\ ovide for a detailed mechanism of evidence production. Here again,

3. Access to the records. The records are freely accessible gp) g
arbitrators, whereas the parties will not be granted such access. Neyg, '
this does not prevent the parties from recording the hearings themselyeg
recording may, however, only be done in writing (other means of
are prohibited) and will have no official value.

4, Distinction between written and stenographic records, Ar, 450 £
newly introduced into the CIETAC Rules 2015, which makes a diggioa &
between the written recotd, which is often required, and the stepqy
record, which is optional and at the costs of the parties. This deye]

reflects prevailing international arbitration practice. "

T 3
(2) The arbitral tribunal may specify a time period for the pay g‘isrt]:iuai tribunal will often refer to the rules applicable before courts. In
to produce evidence and the parties shall produce evidence withqy

ember 2001, the SPC promulgated its Provisions on Evidence _which
specified time period. The arbitral tribunal may refuse to adm:* ap g mmprchensively outline the rules of evidence to be used in civil lawsuits be-
dence produced after that time period. If a party experience: d‘nculfly

fore the People’'s Courts. Whilst these Provisions on Evidence do not directly

in producing evidence within the specified time period, it imay xpply fy ly to arbitration in China, it is widely expected that they will ultimately be

an extension before the end of the period. The arbitrai viibunal ghy formally incorporated into the next revision of the Chinese Arbitration ng.

decide whether or not to extend the time period. ' Therefore, it is to be expected that the same principles of evidence-gathering
(3) If a party bearing the burden of proof fails ‘o produce evidengy

will apply mutatis mutandis to Chinese arbitration, As regards the IBA Rules
within the specified time period, or the produced evidence is not suff

on Evidence, they do not apply automatically, but only if the parties have
cient to support its claim or counterclaim, it shali bear the consequencs ovided for their applicability. In practice, it is rare that parties reach an
thereof, f

| agreement regarding the application of the IBA Rules on Evidence ip their
whitration agreement. Nevertheless, the Chinese arbitration community has

1. Burden of proof. Art. 41 resembles arct. 43 Arbitration Law and is e hegun to refer to the IBA Rulels of Evidepce when Qeallng _w1th matters of

corollary in arbitration of the general principle contemplated by art, (i} cvidenc_e in the ar_bltral pm(_:eed_mgs,espcmally when international practlt;m};

Civil Procedure Law, according to which each party has to bear the burdeg o8 are involved in the arbitration. In pl‘der to encourage the use of the IB

of proving the facts it relies on. The arbitral tribunal may, either of its oW Rules on Evidence, CIETAC has provided a Chinese translation.

accord, or at the request of a party to the arbitration, require the party beie

ing the burden of proof to provide supporting evidence. Failure to presei {Examination of Evidence]

evidence will lead to the rejection of the claim by the arbitral tribunal. Ax

addition made in art. 41(1) is that the parties should not only submit evideng Article 42

supporting the relevant facts of their cases, but also evidence forming (e (1) Where a case is examined by way of an oral hearing, the evidence
basis of their opinions and arguments, which, in theory, could include legd shall be produced at the oral hearing and may be examined by the
authorities that the parties rely on. parties.
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(2) Where a case is to be decided on the basis of documentsg only,
where the evidence is submitted after the hearing and both Partipg po
agreed to examine the evidence by means of writing, the Partipg
examine the evidence in writing.

In such circumstances, the parties shall submit their writtep ¢ n
on the evidence within the time period specified by the arbitral trjy, |

1. No mandatory examination of evidence. Art. 42(1) mirrors
of the PRC Arbitration Law, according to which, the parties must pp
their evidence at the hearing but shall have the option whether to gyt
the evidence produced by the other party. This free choice is howeygp .
available in PRC court proceedings. Art. 68 of the Civil Procedure [y
specifically requires that the evidence shall be produced at the hearipg
be examined by the parties. The reason for such discrepancy betyeg
Arbitration Law and the Civil Procedure Law may be because arbitratjn“
by nature more flexible and attaches more importance to party autonomy
court proceedings. In fact, the former versions of CIETAC Rules adopeg e
same approach as art, 68 of the Civil Procedure Law, which obliges the .
ties to examine the evidence presented during the hearing. This is ng kmm
the case under the CIETAC Arbitration Rules 2012 and 2015.

2, Limited use of the examination of evidence in writing. Accordiy N

art. 42(2), there are only two circumstances under which the evidence (g \

be examined or challenged in writing, (i) where the case is to be d ey
on the basis of documents only, and (ii) where the evidence is Subiurted
after the hearing and both parties have agreed to examine the 2vi1ergs jy
writing. In the latter case, if the parties oppose the examinaticn o1 evidepy
by way of writing, and for the sake of efficiency, the arbitrai :ribunal
organise an informal hearing between the parties to examine the evideng
which would be recorded by the Secretariat and withoui attendance of (e
tribunal. Previously under the CIETAC Arbitration Pules 2005, if evidene
is submitted after the hearing and the arbitral tribunl decides not to hold g
oral hearing, the arbitral tribunal can directly request the parties to submj
their written opinions thereon within the spzeihed time period. The CIETAC
Arbitration Rules 2012 and 2015 restrict v power of the arbitral tribupsl
and require written examination of the evidence submitted after the hea:iu?!
to be conditional upon the consent of the parties.

[Investigation and Evidence Collection by the Arbitral Tribunal]
Article 43

(1) The arbitral tribunal may undertake investigation and colled
evidence as it considers necessary.

(2) When investigating and collecting evidence, the arbitral tribunl
may notify the parties to be present. In the event that one or both partie
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pe present after being notified, the investigation and collection
il 0 = ed without being affected. .
shall m{dence collected by the arbitral tribunal through its investiga-
(S)SEEI pe forwarded to the parties for their comments.
tion
aisitorial power of the arbitral tribunal. Contrary to the principle
1.Ind art, 41(1), the arbitral tribunal may in certain circumstances also
mvidénce on its own. This is namely the case when the parties and
: t=n:sentatives cannot collect the evidence because of objective reasons
y when the arbitral tribunal deems it necessary for the hearing (see
) Civil Procedure Law and art. 43 Arbitration Law),

mirrcp1
im
o 6402 |

2 Notification of the parties. Previously, under thc.: CIETAC _Arbxtra—
% 'Rules 2005, the arbitral tribunal had the duty to notify the parties to be

‘ ¢ at any iny estigation or evidence-collecting that it conducted on its

sepnitiative where necessary (art. 37(2)). Such requirement is no longer
4 led in th= CIETAC Arbitration Rules 2012 and 2015. According to art.
n.;l{z) the a-hitral tribunal ‘may’ notify the parties to be present during its
‘-‘ ce;i;amn_. which means the tribunal may also choose not to make guch a
%ﬁca‘jm. Upon the notice of the tribunal, the absence of a party will not
::;\:bnt the arbitral tribunal from collecting evidence.

3, Examination of evidence. After the collection of the evidence by the
ubiirﬂl tribunal, the parties must be given the opportunity to comment on it.

{Expert’s Report and Appraiser’s Report]
Article 44

(1) The arbitral tribunal may consult experts or appoint appraisers
for elarification on specific issues of a case. Such an expert or appraiser
may be a Chinese or foreign institution or natural person.

(2) The arbitral tribunal has the power to request the parties, and.the

ies are also obliged, to deliver or produce to the expert or appraiser
any relevant materials, documents, property or physical . objects for
sxamination, inspection or appraisal by the expert or appraiser.

(3) Copies of the expert’s report and the appraiser’s report sha}l be
forwarded to the parties for their comments. At the request of either
party and with the approval of the arbitral tribgnal, the ex;_)ert or ap-
praiser shall participate in an oral hearing and give explanations on the
teport when the arbitral tribunal considers it necessary.

1. Appointment of an expert. The arbitral tribunal may, on its own initia-
live or on request of one party or both parties, appoint an appraiser or expert
for clarification of specific, usually technical, issues.
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Arbitration Law of the PRC, art. 78

1. General. Art. 78 is a common transitional provision
which existing regulations of an inferior or equal level of fhe Ar
Law, which are contrary to the Arbitration Law shall not be applied bit
(‘lex posterior derogat legi priori’), A0}y

accordjpy, .

[Reorganisation of arbitration commissions]
Article 79

(1) Arbitration institutions established prior to the imp]
this Law in the municipalities directly under the Centrgle(;ui,%ﬂ
in the cities that are the seats of the people’s governments of nent
or autonomous regions and in other cities divided into districtg
reorganised in accordance with this Law. Arbitration instituti:m-, :
have not been reorganised shall terminate upen the end of one ehn d
the date of the implementation of this Law. Year frog

(2) Other arbitration institutions established prior to the implements
tion of this Law that do not comply with the provisions of thijs [,,ﬂl‘,l,.l :
terminate on the date of the implementation of this Law,

1_. Cqmpulsory reorganisation. Art. 79 requires the reorganisation gf
.arblf.rat'lon commissions existing before the enactment of the Arbitration h &
in c_hstnct cities and all cities in which municipal, provincial or auwnoy \
1'eglqnal governments are located. Art. 79 also provides for the ar«m“
tf;rmlpatipn, within one year of the date of effectiveness of the La, or m}“
bitration institutions established prior to the Law’s date of effertiyoesy .-;
subsequently fails to conform to the reorganisation requirems=nts <t fo:'ﬂ“ }
the Arbitration Law. This led to the automatic dissolution ne: 1 Sﬁplemb:'
1996 of numbers of arbitration commissions established within adminisgpy.
tive organs of local government, such as the SAIC, ‘ic State Construcﬁu.
Commission, the State Science and Technology “Conimission, efe, Ing '
these commissions no longer could fulfil the requirament of independence of
art. 14 (see art. 14, note 1), '

[Effectiveness of the law]
Article 80
This Law shall come into force as of 1 September 1995,

1‘. Effectiveness. Because of art. 79, which required a substantial rear
ganisation of arbitration commissions throughout the country, the Arbitration
Law is one of the few laws that took as long as one year from the date of ii
promulgation to its entering into effectiveness, i.e. from 31 August 19941
1 September 1995,
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GLISH ARBITRATION ACT 1996 (CHAPTER 23), 1996 —
BN ARBITRATION LAW IN ENGLAND, WALES AND
NORTHERN IRELAND*

(In force as from 31 January 1997)

duetion]

es of arbitration law. The arbitration law of England, Wales and

herm Ireland can be found principally in the Arbitration Act 1996 (c.

3 The 1996 Act is not a comprehensive code and therefore some aspects
cnalish arbitration law are still prescribed by the common law (ie. in

f the courts). In addition, it is necessary to look to case law for

jons O : S g
0{)1‘[ the intzipretation and application of many provisions of the 1996

*ﬁ'.ngrshe proceiture for making arbitration claims to the court is set out in
g:quCE’—"— re Rules, Part 62, and Practice Direction 62. The 1996 and 1997

SAC Reports (sce below) and several commentaries provide a very useful
idn e quderstanding of English arbitration law.

\ 7 rritorial scope. The Arbitration Act 1996 applies in England, Wales
jN@nhcm Ireland (but not in Scotland, except for Sections 89 to 91:
iﬂmc Arbitration (Scotland) Act 2010). However, as an abbreviation, this
! tary refers to ‘England’ and ‘English’, unless otherwise stated, with
‘wlogiﬂs to those in Wales and Northern Ireland.

3, Applicable laws. When reading the 1996 Act, it is important to bear
jmind that a number of different laws may apply or be relevant to any
whitration, including: (a) the governing (or proper) law of the underlying

reement; (b) the governing (or proper) law of the arbitration agreement;
{¢) the law of the domicile/nationality/incorporation of the parties; (d) the
wocedural (or curial or adjectival) law(s) of the arbitration; and (e) the
|aws in jurisdictions other than the seat of the arbitration which give certain

ers to the courts in those jurisdictions to support foreign arbitrations

{e.0. to order injunctive relief or to enforce an award). The Act is concerned
principally with (d) — the procedural laws applicable to an arbitration taking
in England. The partics may agree different procedural rules (e.g. by
qbmitting their dispute to the rules of an arbitral institution), with the excep-
tion of any mandatory provisions of the Act (see Section 4(1) and Schedule
). The English courts have also clarified that, absent an express or implied
jereement by the parties to the contrary, where the seat or the arbitration is
England, the governing law of the arbitration agreement (that is, (b) above)
will probably be Bnglish law where it is the law with which the contract has
fhe closest and most real connection, even where the governing law of the

* lam grateful to Anna Kirkpatrick and Ali Adamjee for their assistance in updating
this commentary.
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underlying agreement (that is, (a) above) is not English law (see S§y7 4,
v Enesa Engenharia). The Act also contains provisions aimed at SUpp' I
foreign arbitrations.

4. History of arbitration in England. The private resolution of g
by experts familiar with the relevant industry, particularly in the (:omm—ué:’r:l‘Bl
insurance, and maritime and commaodity sectors, has long been famwm".
England as an alternative to determination by the courts. In additiop, the
that London is one of the major centres of international commerce, toge g
with the prevalence of English language contracts, the influence of By
law, and the reputation of the English legal system and legal professios
means that many international agreements provide for arbitration in Loy
Accordingly, English arbitration law and its application are of major Signif;
cance, both domestically and internationally. English legislation relay 3,
arbitration dates back to the Arbitration Act 1698. Modern English arbig
Jaw was created in the 19th century with the Civil Procedure Act 1833
Common Law Procedure Act 1854 (c. 125) and the Arbitration Act 188§ (e
49) (by which the courts were given powers to enforce arbitration agl‘ecmené
and to support the arbitral process). The carlier legislation was consolidage
in the Arbitration Act 1950 (c. 27) and that remained the principal arbitrafjgy
statute until the 1996 Act. There was, in addition: the Arbitration Ac 1975
(c. 3), which gave effect to the 1958 New York Convention; the Arbitratjn
(Internal Investments Disputes) Act 1966 (c. 41), which enacted the 1.3
Washington Convention (i e. the ICSID Convention); and the Arbitrati v g
1979 (c. 42), which abolished the special case procedure and recuerd (e
supervisory powers of the English courts over commercial arbivatans, The
1996 Act was intended to restate in clearer terms the previons legislation oy
arbitration, codify principles established by case law and zenerally to im.
prove the law, particularly in order to increase the attractiveaess and efficacy
of arbitration as a method of dispute resolution and the tiractiveness of Lop-
don as a venue for international arbitration. The Actimplemented most of the
recommendations of the Departmental Advisery Committee (DAC) chaired
by Lord Saville. It was intended to reflect =s fa: as possible the format and
language of the UNCITRAL Model Laxw alicugh the Act is significantly
more detailed. The DAC published a detaiied Report on the proposed new
legislation in February 1996 (which included recommendations on the text
of the Bill introduced in Parliament in December 1995 and supplementary
recommendations based on the second reading of the Bill in the House of
Lords and on comments made by domestic and international practitioners),
and a Supplementary Report on the Arbitration Act 1996 (in January 1997
The DAC’s Reports have often been referred to by courts when construing
the Act’s provisions. After public consultation and parliamentary debate, the
1996 Act was enacied on 17 June 1996 and came into force on 31 January
1997 (save for Sections 85 to 87): see Arbitration Act 1996 (Commencement
No. 1) Order 1996 (S 1. 1996 No. 3146 (c. 96). A report of the parliamentary
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in the House of Commons and House of Lords concerning the Act
b found in Hansard.

osophy of the 199_6 Act. The Act is intended to be a comprehensive
ut not an exhaustive code) that — through its logical structure and
S chnical language — will more easily enable the lay arbitrator or foreign
pr 110 find out how an arbitration under English law should be conducted.
ot is notable in particular for its statements of general principle, which
fheA qal in English legislation. Section 1 states that Part I of the Act is
i‘“usd on certain general principles and shall be construed accordingly.
wde[he object of arbitration is explicitly stated to be “to obtain the fair
Il'm'Oﬂ of disputes by an impartial tripunai without unnecessary delay

, gpcnse‘- In addition, party autonomy is acknowledged and direction is
4 the courts not to interfere with the arbitral process unless absolutely
Later i the Act, general duties of the tribunal and parties are
out (Section 33 and 40,_respcctively). These are aimed at ensuring that
irations 2.2 conducted fairly, economically and expeditiously. One of the

o purposes of the Act is to define clearly an arbitrator’s powers in the
_m situations which might arise, such as a challenge to his jurisdiction.

= ien to the statements of general principle, many sections of the Act
:imbrcﬂ the policy considerations that party autonomy and the supremacy
of the arbitration agreement are paramount. In addition, the Act redefines
relationship between the courts and the arbitral process in favour of the
iirator(s): the role of the court is limited to those occasions when it is obvi-
s either that the arbitral process needs assistance or that there has been or
Llikely to be a clear denial of justice. There is no distinction made between
jumestic and international arbitration. Two notable aspects of arbitration law

5, Phil

staddressed in the 1996 Act, but found in some other countries’ legislation
e privacy and confidentiality and joinder. As to consolidation of proceed-
4, the court has no such power under the Act; the arbitral tribunal is only
’mitted to do so with the parties’ agreement.

§, Privacy and Confidentiality. Two basic tenets of English arbitration
W that have not been addressed by the Act are those of privacy and confi-
Latiality. These are often cited as two of the main advantages of arbitration
sier court proceedings. However, the DAC concluded that ‘given [the] ex-
wptions and qualifications, the formulation of any statutory principles would
lelikely to create new impediments to the practice of English arbitration and,
fparticular, to add to English litigation on the issue’ (DAC Report, para. 17).
T privacy and confidentiality of arbitration has been upheld in strong and
uequivocal terms by the English courts (e.g. in Ali Shipping Corporation
\ Shipyard Trogir’; AEG Insurance Services Ltd v European Reinsurance
(0. of Zurich; Michael Wilson & Partners Litd v Emmotit). The courts have,
lvever, recognised a limited number of exceptions, namely where there
wexpress or implied consent; an appropriate order or other leave granted
W4 court; a necessity to protect the legitimate interests of one party to the
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arbitration in subsequent legal proceedings: and, in the interests gf i,
The CPR provides that the court has a discretion, but generally progg
relating to arbitration should remain private, except for applicationg con
ing a point of law (CPR Rule 62.10). However, the courts have hejq
the presumption should be that any judgment should be made publig 4
redacted if necessary to protect semsitive information (City of Moggm &
Bankers Trust). e

7. Joinder and Consolidation. The Act provides that the partigg o
agree that two or more arbitral proceedings shall be consolidated or thy e
current hearings shall be held (Section 35). It is, of course, open far g g
party to be joined as a party o an arbitration, if all parties agree. The D
was not prepared to recommend that parties should be forced to g
with others with whom they had not agreed to do so, particularly in
the overriding principle of party autonomy (DAC Report, para. 180),

2 controversial and difficult area, but one which some commentators .
suggested might have benefited from legislation giving a discretion
courts to make appropriate orders. g

8. European Convention on Human Rights. The English courts by
confirmed that arbitration generally and the 1996 Act in particular satisfy
6 of the ECHR, so long as the agreement to arbitrate is freely entered ),
and due process is adhered to (see. €., Stretford v Football Associ i\

Sumukan v Commonwealth Secretariat).
]

9, New start. The 1996 Act was intended to create a new .*ation g
gime in England and to encourage a supportive approach from the coutty |
has succeeded in these aims. Since its enactment, the couts have often s
that the Act marked a new start and they have regulaly expressed a pu
arbitration attitude. See, for example, the discussioi’ ef the novel aspeetsof
the Act by the House of Lords in Lesotho Highiaads Development Authorin
v Impregilo SpA and the positive reception of tie House of Lords’ decisionin
Fiona Trust v Privalov, which concerned the eparability and scope of thear
bitration agreement and the supportive apniaach of the courts in AES v UiF
cven where arbitration proceedings ate ~cither on foot nor contemplated.

Part I. ARBITRATION PURSUANT TO AN ARBITRATION
AGREEMENT

INTRODUCTORY
[General principles]
Section 1

The provisions of this Part are founded on the following principlé
and shall be construed accordingly —

Sheppard
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@) the object of _arbitrz_ltion is to obtain the fair resolution of dis-
putes by an impartial tribunal without unnecessary delay or
expense;

(b) the parties _should be free to agree how their disputes are re-
solved, subject only to such safeguards as are necessary in the

ublic interest;

(¢) in matters gov?rned by this Part the court should not intervene
except as provided by this Part.

1, General. Section 1 sets out the three fundamental principles underlying
ot ] of the Act (i.e. paras. 1-84). Part I is to be construed in accordance
U these principles. _Although it is non-mandatory (see Section 4(2)), it is
Liikely that the Fnglish courts would accept that Section 1 can be affected
’,}"f-aoﬂﬁﬂfy ag:"it‘,fflbl‘l‘li of _thc parties. A statement of general principles is
gusual in Erglish legislation and is to be welcomed. Parallels can be drawn
hetween his provision and CPR Rule 1.1, which sets out the ‘overriding
ective 9 cnthpg the court to deal with cases justly’. Section 1 and its
e g weral principles have been referred to and approved in many cases.
R UAC Report paras. 18-22.

3, The object of arbitration. Section 1(a) describes the object of arbi-
on by reference to principles of procedural fairness and efficiency. The
DAC Report stated the Committee’s intention was that ‘all the provisions of
e Bill must be read with this object of arbitration in mind’ {para. 18). This
'ﬁwfjve is expanded upon later in the Act (see Sections 33 and 40, which
ide further corresponding general duties of the tribunal and the parties).
The requirement of impartiality is reinforced in Section 24(1)(a) of the Act
{power of court to remove an arbitrator).

4, Party autonomy. Section i(b) affirms the consensual nature of the
hitral process and the principle of party autonomy and reflects art. 19(1)
Jithe Model Law. Absent overriding public interest concerns (as prescribed
inthe mandatory provisions of the Act, see Section 4(1), and principles of
gublic policy), this has two consequences. First, parties are to be held to their

ents to arbitrate. Secondly, parties are given considerable freedom
customise their arbitration and to opt-in or opt-out of the non-mandatory
jiovisions of the Act (see Section 4(2)); however, any agreement of the par-
fes must be in writing (see Section 5). Agreeing the procedural rules of an
whitral institution or UNCITRAL constitutes such an agreement (and such
niles also often recognise the principle of party autonomy, e.g. LCIA art.
.li.l)_. Failure by a tribunal to conduct the proceedings in accordance with the
socedure agreed by the parties is a ground for challenging any subsequent
Wiard (see Section 68(2)(c)).

4, Limitations on co_urt intervention. Section 1(c) reflects art. 5 of the
Model Law (although it uses permissive language) and by giving strong
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guidance to the courts it seeks to address the criticism that wag gfj _ ¢ of the parties. It reflects art. 1(2) of the Model Law. See DAC
iy E 23-25 and DAC Suppl. paras. 6-19.

that the English court intervened excessively in international gy @ L pATaS:

(See also Section 44(5).) The English courts have respected thig i i, il . : w .
e 2 : > Imp art [ of the Act applies where the seat is in England and Wales or in

pHren 16'. eatien: Lupylics anly -m. Part Latthie, set, _and‘thcrefol-e 1t dogs : t'Ifcland. Scotland is a separate jurisdiction for these purposes, with

apply in respect of consumer arbitrations under Sections 89 to 9] gf tration law (Arbitration (Scotland) Act 2010). Concerning the

f the seat of the arbitration, see Section 3. The simplicity of

s intended to mask the complexity of the rules of conflict of

nt a,fbl
*gmination ©

[Scope of application of provisions] o0 (1) wa 2d 10 ) :
Section 2 s they apply to arbitration, upon which there was no consensus. Section
ection

10(5) are exceptions to the ‘t_)asic rule in Section 2(1). It rem_ains possible
(1) The provisions of this Part apply where the seat of the arhjg. S parties to choose a foreign law as the applicable law in respect of
is in England and Wales or Northern Ireland. . B

. which is not governed by a mandatory provision (Section 4(3)),
(2) The following sections apply even if the seat of the arhitpgti,. - {his is not recommended.
outside England and Wales or Northern Ireland or no seat hyg lication ¢f Part I notwithstanding foreign or no designated seat.
designated or.determmed = . i i sgction 202, certain provisions of Part I are stated to apply even if the
(a) sections 9 to 11 (stay of legal proceedings, &c.), and o {he askitraLion is outside of England and Wales or Northern Ireland or
(b) section 66 (enforcement of arbitral awards). X 1o suat has been designated. These relate to: (a) the stay of legal pro-
(3) The powers conferred by the following sections apply even jf 5 Seetions 9 to 11), because of the UK’s obligations under the 1958
seat of the arbitration is outside England and Wales or Northern Irglysa AN Convention to stay legal proceedings brought in contravention of a
or no seat has been designated or determined — i L urbitration agreement, wherever that arbitration is to take place; and (b)
(a) section 43 (securing the attendance of witnesses), and siforcement of arbitral awards (Section 66), which applies to all awards
(h) section 44 (court powers exercisable in support of aryq, oyer made. (See AV B.)
proceedings); %

but the court may refuse to exercise any such power if, in ‘e Arbitral powers natwithstanding Torelgn or Bo- desiguatcd seat.

5 Sl B tion 2(3), the English court may exercise certain powers even if
of the court, the fact that the seat of the arbltratson is Ol.lT'.l{.:“ Tng ngcme a:bitgation i ogutside of Englgnd atid Wales or N](j)rthem Treland
and Wai?s or Northern Ire!and, or that when designatec oL { o seat has been designated. This provision is intended to overcome
the seat is likely to be outside England and Wales or Noxhern Irelang mon Jaw position that the English court cannot exercise its powers
makes it inappropriate to ‘?0 50. ort of a foreign arbitration. The court’s powers relate to securing the
(4) The COll]:t may exercise a power conferret} b aay provision of ce of witnesses (Section 43) and the court’s general powers in sup-
Part not mentioned in subsection (2) or (3) for iz, purpose of supporting W = orbitral proceedings (Section 44), including the granting of freezing
the arbitral process where — \ B § h orders. However, as the proviso indicates, the court retains a broad
(a) mo seat of the arbitration has been ‘designated or determined, ion to refuse to exercise such powers where there is little or no con-
and with England (see Commerce & Industry Insurance Co. of Canada v
(b) by reason of a connection viti: £ngland and Wales or Northern {s Underwriters; Mobil Cerro Negro Lid v Petroleos De Venezuela SA
Treland the court is satisfied that it is appropriate to doso, lhotra v Malhotra).
(5) Section 7 (separability of arbitration agreement) and secti
8 (death of a party) apply where the law applicable to the arbit
agreement is the law of England and Wales or Northern Ireland
if the seat of the arbitration is outside England and Wales or Northe
Ireland or has not been designated or determined.

fixercise of powers by a court. Under Section 2(4), the court may
¢ any additional powers conferred by any provision in Part I where
of the arbitration has not yet been determined, but the court must be
that the connection with England is sufficient to make it appropriate
050 (see Chalbury McCouat v PG Foils Ltd).

L1

Sections of the Act that have substantive effect. Under Section 2(5),
h courts are able to make orders in respect of Sections 7 (separabil-
tration agreement) and 8 (death of a party) where the governing law

1. General. Section 2 sets out the scope of application of Part I of the Adt
While it is not a mandatory provision (see Section 4(1)), the courts are Ui
likely to accept that its meaning and application can be affected by contrary
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of the arbitration agreement is English law, notwithstanding thy

At the lamic Bank PJSC v Paymentech Merchant Services). Relevant
the arbitration is foreign or not yet determined. k-

clude the nationality of the parties, the location of performance of
jgations. the 1'c1rl.g];1&lgic1 of the a)grefiment, t};.e substantive gcjl}femmg

i i il Iy chosen by the parties) and any reference to national courts
[lhe:sealoflfheschitcation] ‘ ’%ﬁ: gleavy‘ Industries v Oil and Natural Gas Commission). Unlike
other jurisdictions, the Act does not allow for the possibility under
qw for an arbitration that has no seat (sometimes referred to as a
o or ‘delocalised’ arbitration). Statutory arbitrations are deemed to
seat in England and Wales or Northern Ireland (as appropriaic)

"on 95(2)).

=

Section 3

In this Part ‘the seat of the arbitration’ means the juridica)
arbitration designated -
(a) by the parties to the arbitration agreement, or
(b) by any arbitral or other institution or person Vested
parties with powers in that regard, or K
(c) by the arbitral tribunal if so authorised by the parfje 4V
or determined, in the absence of any such designation, having re.
to the parties’ agreement and all the relevant circumstances, '

Seat

ue. Where the seat of the arbitration is England and Wales, hearings
¢ place anywhere (typically referred to as the ‘venue’ of the arbitra-
“olace of hearings’), see Section 34(2)(a). This is often confirmed
essly in arbitial procedural rules (e.g. LCIA art. 16.2; UNCITRAL art.

(2)):

& Leg: | chusequences. The seat of the arbitration determines the curial
e Avral law of the arbitration (see ABB Lummus Global Ltd v Keppel
o, 7). Accordingly, an arbitration with its seat in England is governed
Act, and the parties may only opt out of its non-mandatory provisions
ion 4(2)). The seat determines the scope of application of the Act
ion 2), with most provisions in Part I only applying where the seat
gland and Wales or Northern Ireland. In addition, unless the parties
v e otherwise, the seat is the place in which the arbitration award shall be
irpos _ed 10 have been made (see Section 53). The seat is also significant in
n to the enforcement of awards under international conventions, e.g.
New York Convention, art. I (and see Section 100(2)(b)). The choice
wermination of England to be the seat of the arbitration may also mean
sent express or implied agreement by the parties to the contrary, the
ing law of the agreement to arbitrate is English law where it is the law
hich the contract has the closest and most real connection (see Su/
erica v Enesa Engenharia).

1. General. Section 3 concerns the juridical seat of the arbitratigy yu
it is not a mandatory provision (see Section 4(1)), the courts are
accept that its meaning and application can be affected by cop
ment of the parties. It reflects art. 20(1) of the Model Law (which
phrase ‘place of arbitration’, but the two phrases have the same q
The concept of a seat or place of arbitration is not new to English
been developed by the courts (see Channel Tunnel v Balfour Bear,y,,
seat is of considerable significance in determining the applicatior
the powers of the court to review the award, and for enforcanc
(see below). See DAC Report paras. 26 and 27.

2. Identified by seat or country. The seat of the arbitration is the |y
jurisdiction in which the arbitration is said to be rooted 1t must be a
territory associated with a recognisable and distinc: system of law.
ingly, the seat could be England and Wales or MNosthern Ireland; bu
United Kingdom, because Scotland has a diffczent arbitration regime;
Braes of Doune Wind Farm (Scotland) Lid v Alfred McAlpine. (Hoy
a reference to the laws of or the seat being the United Kingdom is
construed as a reference to England and Wales.) Parties often pres
particular city rather than State or ‘=rifiory, but a reference to, for exa
London implies that the juridical seat is England and Wales.

Mandatory and non-mandatory provisions]

I _thllz‘

3. Determining the seat. If the seat is not prescribed by the p
writing (see Section 5(2)), it may be determined by any applicable arbil
stitution with powers in that regard (e.g. see LCIA art. 16.1) or by th
tribunal once constituted if so authorised by the parties. In the absence of
such designation, the court may have to determine the seat if an ar
application is made by a party. The court (and also by implication any
institution or tribunal) will have regard to the parties’ agreement and
relevant circumstances, The courts have held that the circumstances
consider are limited to those which existed before the issue of proce

The mandatory provisions of this Part are listed in Schedule 1 and
effect notwithstanding any agreement to the contrary.

The other provisions of this Part (the ‘non-mandatory provisions’)
the parties to make their own arrangements by agreement but
de rules which apply in the absence of such agreement.

The parties may make such arrangements by agreeing to the ap-
eation of institutional rules or providing any other means by which a
milter may be decided.
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(4) It is immaterial whether or not the law applicable tg i,
agreement is the law of England and Wales or, as the case may
ern Ireland. L

(5) The choice of a law other than the law of England apq Wﬂh "
Northern Ireland as the applicable law in respect of a mattep Provia r
for by a non-mandatory provision of this Part is equivalent tg g,
ment making provision about that matter. e

For this purpose an applicable law determined in accordance yin &
parties’ agreement, or which is objectively determined in the ghgyr
any express or implied choice, shall be treated as chosen by the parfie

& par
be

1. General. Section 4 explains that some provisions of the Act are
tory (Section 4(1)), whilst others are not (Section 4(2)). Although is‘"
stated to be mandatory itself, it is unlikely that the English courts .1:'"
accept that Section 4 can be affected by contrary agreement of the paggine 1
is not based on any previous provision in English law or the Mode] Lay, g
DAC Report paras. 28 to 30. 4

2. Mandatory provisions. Section 4(1) provides that those proyigy,
listed in Schedule 1 of the Act cannot be overridden by agreement hegy
the parties. In addition to those provisions listed in Schedule 1, it is likely
the court would consider that the parties could not derogate from Secfipa,
L to 6 of the Act. However, all such mandatory provisions only apply 1 /g
arbitration where the seat is in England and Wales or Northern Irelad | g
Section 2); they do not apply to an arbitration where the seat is *lg w
even if the governing substantive law is English law. :

3. Non-mandatory provisions. Most of the provisions it ths Act are g
mandatory, but they apply in the absence of agreement Lo e contrary, j
the parties need to opt out. Such provisions usually inciusi= the phrase ‘unlesy
otherwise agreed by the parties’. Certain other previsions need to be opﬂ
into, and have the phrase ‘the parties are free o agree that ..." or simily
wording. Any agreement to opt in or opt out-of 2 non-mandatory provision
must be in writing (see Section 5).

4. Importing other arbitral rules. Section 4(3) allows the parties 1
displace non-mandatory provisions of tne Act by agreeing to the use of
institutional or ad-hoc rules (for instance, those of the LCIA, ICC, WIPQ o
UNCITRAL). Where the chosen rules are silent, the default provisions in the
Act will still apply (unless the chosen rules purport to be a complete code),

5. Importing arbitral laws from another jurisdiction. Section 4(5) al
lows the parties to displace non-mandatory provisions of the Act by agreeing
to the application of a foreign procedural law. However, in practice, suchan
agreement may raise substantial practical difficulties and even prove unworks
able (see ABB Lummus Global Ltd v Keppel Fels Ltd). In no circumstances
can foreign provisions override the mandatory provisions of the Act.
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| ments to be in writing]

aetion ]
..The provisions of this Part apply only where the arbitration agree-
' in writing, and any other agreement between the parties as to
ter is effective for the purposes of this Part only if in writing.
gxpressions ‘agreement’, ‘agree’ and ‘agreed’ shall be construed
ngly- .
* ) There is an agreement in writing —
(2 fﬂ) if the agreement is made in writing (whether or not it is signed
by the parties),
) if the agreement is made by exchange of communications in
writing, or
(o) if the agreement is evidenced in writing.
@ Where paitics agree otherwise than in writing by reference to
which 2= in writing, they make an agreement in writing.
An a recmaent is evidenced in writing if an agreement made other-
o than in writing is recorded by one of the parties, or by a third party,
o sathority of the parties to the agreement.
.\, 41l exchange of written submissions in arbitral or legal proceed-
which the existence of an agreement otherwise than in writing is
by one party against another party and not denied by the other
v in his response constitutes as between those parties an agreement
writing to the effect alleged.
() References in this Part to anything being written or in writing
jclude its being recorded by any means.

|, General. Section 5 concerns the writing requirement for any arbitration
ent or matter affecting that agreement. Although it is not stated to be
sudatory (see Section 4(1)), it is unlikely that the English courts would
( that it can be affected by contrary agreement of the parties. Tt derives
fum art. 7(2) of the Model Law. See DAC Report paras, 31-40. For the
hnition of an arbitration agreement, see Section 6.

). Application of Part I. Section 5(1) provides that Part I of the Act only

plies to an agreement in writing. In addition, any ancillary matter affecting
{e wrbitration agreement, such as an agreement to opt out of a non-manda-
wiy provision of the Act, must also be in writing. However, an agreement to
Jhundon or terminate arbitration proceedings does not have to be in writing
warder to be effective (see Section 23(4)).

J.Agreement in writing, Section 5(2) defines ‘agreement in writing” very
Widely, with the reference in para. (¢) to agreements ‘evidenced in writing”
llended to be a ‘catch-all’ provision. Such definition is wider than that in the
Madel Law and art, I1(2) of the 1958 New York Convention. There is no need
lirthere to be a signed agreement: it is sufficient, for instance, for there to be
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an exchange of correspondence (see Lombard-Knight v Rainstom g8 ory arbitrations, the relevant enactment is treated as the arbitration

addition, it is sufficient for one party or a third party to record the 4 ot (Section 95(1)(2).

g ?—?hauﬂ-mnsiq tr(ﬁ?ggl(;n ;Ei?l :nmdw'.?i?flyﬁr:hggsit; e%;ffi’f z:;llmg .‘ .ubiﬂ_a;jﬂn_ The agreement must be to refer a dispute to arbitration, but
urther, an arbitration ag ; ) e o is not defined. Its essential characteristics may be identified by

alleged and is not denied in the exchange of written submissions ip 0 st including Seotion 174) (1.6, the abon of di

legal proceedings (Section 5(5)). ¢ Lo the Acl, : g section I(a 1.9.‘ = f:ur reso_ ution of disputes
galp _ artial tribunal). In addition, it entails a procedure aimed at deter-

4. Oral agreement. An arbitration agreement that is not in Wriing legal rights and obligations, by way of a binding decision enforceable
still be enforced. The common law rules concerning the effect gf g see Walkinshaw v Diniz and Flight Training v Int’l Fire Training).

aoreement are expressly saved by Section 81(1)(b). In addition, § 1 . ; : ) . T _
p%ovides that Parlzl ofythe Act nycvertheless applies to oral agra:ni ! mispute. A dispute includes ‘any dlfference (see definition in Section
refer to terms that are in writing (such as is common in salvage op : . }).and should be construedl]broafﬂy. ‘It lS- not necessary for there to ex-
e.g. Lloyd’s Open Form) or by making reference to written arbitraion e M4 f]bllz 'd§ff;l;§1;0 C?clwlra s:%?;;;;“ n c:jlier for Ca' Q}sgutq toibe Said a'm

i ' ' : = (see Halki P. x; and Amec Civil Engineering Ltd v
Tt would also be sufficient for there to be an oral agreement refemng. i of Sate o TraRGIOM),

Act (see Midgulf v Groupe Chimigque Tunisien). i
5. Recorded by any means. Section 5(6) provides that agreements jn y ‘ Existinl! and. future disputes. Most arbitration agreements concern
ing may be recorded by any means. This is more extensive than the def; yre disprics, b_‘{[ existing dlSPUtCS, may also be referred to arbitration
of *writing’ in Schedule 1 of the Interpretation Act 1978, which proyides yont (v what is sometimes called a submission agreement).
‘writing” includes ‘modes of representing or reproducing Words _h_‘v.C'a:iractual disputes or not. The reference to non-contractual disputes
form’. 3 ely a restatement of the common law, whereby tortious and restitution-
o disputes may be referred to arbitration. However, the scope of the matters

THE ARBITRATION AGREEMENT \ hat are referred to arbitration depends upon the wording of the specific

aeement.
[Definition of arbitration agreement] agreem! _ o _
7,8cope of agreement. The parties may limit the type of disputes that may

Section 6 e referred to arbitration (with all other disputes subject to another specified
(1) In this Part an ‘arbitration agreement’ means an greement iy | dpule resolution .proccdgre or the default jurisdiction of national courts).
wpical formulation which is intended to be as wide as possible is: ‘any

submit to arbitration present or future disputes (whetinzr they are g 4 typical for _ )
tractual or not). ules arising out of or in connection with this contract’ (i.e. the LCIA

(2) The reference in an agreement to a writien form of arbitrg wommended clal}se). Th_e House of Lords, in Fiona Trust v Privalov, held
clause or to a document containing an arhiwtation clause constitutesgy § 94 forceful and influential decision that it was time to draw a line under
arbitration agreement if the reference is sach as to make that clause pag o authorities that ;qade fine semantic distinctions (e.g. between ‘disputes
of the agreement. - yhing under” and _‘dls;_Jutes arising out of” an agreement) and that the con-

yuetion of an arbitration clause had to start from the assumption that the

) ) . — ¥ ties, as rational businessmen, were likely to have intended any dispute

. General. Section 6 provides & definition of ‘arbitration agreemen S S ; RSN =

Al:h E h it is not stated to ljk)na mandatory (see Section 4(1)), it is unlikely g f e out of gelalignsip ine AHieR e ‘had erel. oF BIDGA 10
ough : : " entered, to be decided by the same tribunal, unless the language of an

the English courts would accept that it can be affected by contrary agrecie ion clause made it clear that certain questions were intended to be
of the parties. It reflects art. 7(1) of the Model Law and re-enacis W‘thd uded from the arbitrator’s jurisdiction. (See also Section 7, separability

£ the 1950 Act. See DAC Report paras. 41 and 42 e arbitration agreement.)

party may challenge the substantive jurisdiction of the tribunal on grou = ==~
that there is no valid arbitration agreement (Section 30(a)). §. Arbitrability. The common law rules relating to arbitrability are saved

2. Agreement. The usual common law rules apply for determining whellie Section 81(1)(a).
or not the parties have made a concluded contract (see Birse Consir U Incorporation by reference. Consistent with the wide definition of
v St David Ltd No. 2). Accordingly, a party may, for instance, evidence ement in writing’ in Section 5(3), Section 6(2) allows for the parties
agreement by conduct (see Oceanografia SA de CV v DSND Subsea A% Wincorporate an arbitration clause by reference in an agreement to another

L
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written form of arbitration clause or to another document containip,
tration clause. This is common in the construction industry where 41,
agreement may refer to an industry standard form (e.g. one of g
forms of contract) or a subcontractor agreement may refer to the -
the main agreement between contractor and employer. It is alsg com
the shipping industry where bills of lading often incorporate the g,
charterparty. However, it was not intended that Section 6(2) shoulg
the then conflict of authorities as to whether a mere reference g
document containing an arbitration clause is sufficient or whether
reference to the arbitration clause must also be made. The DAC Repgyr o “il futh I - - il i
ferred the former approach. While the trend is towards acceptin m—isletlﬂﬂ-A L5 et e ey’ S
reference as being Ist;)ll;fﬁcient, the issue has not been finally spettlgda( tral t1_-1b.urlal has J”lf]'Sdll‘:tlonbt‘? 'det.erm_mc dlSPl}tﬁ?lfﬁt\‘;’eeﬂl ﬂae Da-(lj‘tlss
Trade Marine Corp. v Hellenic Mutual War Risks Association (Bej when it 1S al]egf':d_t at tde SP st;ﬂt.{yc CJQ“U?Ct 15}_} cgaI Oé i U(g Y
(“The Athena') and Habas Sinai v Sometal). Ultimately, the qQuestion i & L _crmlsrepf%ﬁllfduon (I)r : urcsls( egmg_ Lan ?]n-g dealry nh us‘rrg‘ roup
of construction of the relevant incorporating clause. L den Ocearn O] It 1% only when It 18 aliepsd du e aibitanon

ot itse!f is impeached that the tribunal may have to defer jurisdiction
S that isty (O the courts (Fiona Trust v Privalov).

biget matter of the dispute is invalid, lapsed or otherwise ineffective.
ion is non-mandatory (see Section 4(2)), but will apply to the extent

» is no written agreement to the contrary. It reflects art. 16(1) of the
Law. Se€ DAC Report paras. 43 to 47 and DAC Suppl. para. 20.

ivorship. Under English law and that of many jurisdictions, the
on agreement is severable from the main conltractual obligations.
is the position_whetlher or not the agreement to arbltraFc forms part _of a

.t or is contained in scparate d_ocum\entatmn. Acpordmgly, the arbitra-
Jareement survives the termination of the underlying contract.

10. Parties to the agreement. The Act does not prescribe how 1o
mine the proper parties to the arbitration agreement, save that Sectj
provides that references in Part I of the Act to a party to an arbitration
ment include any person claiming under or through a party to the agrepmen
Accordingly, the usual common law rules of privity of contract apply »
determining whether or not a person is party to an arbitration agreemep,
cluding the rules relating to agency and estoppel. However, English av,
not include a ‘group of companies’ doctrine (see Peterson Farms I, \5
M Farming Ltd). Absent a specific prohibition on assignmen*. a, i
of the underlying contract becomes a party to any arbitration agre
contained therein (see Through Transport v New India Assura, e (The
Bhum No. 2)). While not a party to the original agreement, 2 *hird part
ing to enforce any benefit bestowed upon it pursnant t2 the Contracts (R
of Third Parties) Act 1999 must do so in accordance with any agresmen
between the contracting parties to refer disputis-fo arbitration (see Fortes
Value v Blue Skye Opportunities).

bl rgcerning law. Because the arbitration agreement is regarded as a
ﬁ\ agreement, it has its own governing law. The English courts have
el that, absent express or implied agreement to the contrary, where

%’ is England, the governing law of the arbitration agreement may be

law where this is the law most closely connected to the arbitration
at, even if the underlying contract has a different governing law

o (his is the law most closely connected to the arbitration agreement (see

rica v Enesa Engenharia).

5
7

§, Assignment. Although it is deemed to be a separate agreement, the
qon law position is that an assignment of the underlying contract will
with it the agreement to arbitrate (absent a specific prohibition on

[Separability of arbitration agreemen|
Section 7

ersonal representatives of that party.
bsection (1) does not affect the operation of any enactment or

pleof law by virtue of which a substantive right or obligation is extin-
yished by death.

Unless otherwise agreed by the parties, an arbitration agreemen
which forms or was intended to form part of another agreemen
(whether or not in writing) shall not be regarded as invalid, non-exi
or ineffective because that other agreement is invalid, or did not come
into existence or has become ineffective, and it shall for that purposebe

treated as a distinet agreement. |, General. Section 8 concerns the effect of the death of a party on the

ent fo arbitrate. It is non-mandatory (see Section 4(2)) and largely
s the position under Section 2 of the 1950 Act (that provision did not,
wiever, allow the parties any discretion to agree otherwise). This Section

1. General. Section 7 confirms the common law position that an arbitr=
tion clause is effective even in circumstances where the contract that forms
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English Arbitration Act (Chapter 23), Section 9 English Arbitration Act (Chapter 23), Section 9

:on of the court (see Bilta v Nazir). Applying to set aside a default

resisting the stay calls into question the existence of an arbitration aapes: " | i ! .
ot does not constitute a step” in the proceedings (see Patel v Patel).

the court may either decide that issue itself or refer the matter to ag
for the tribunal to rule on its substantive jurisdiction (pursuant to Sec(jn,
with the right of that party to object and ultimately challenge any awgpd .. [
Sections 31 to 32 and 67). The trend is in favour of granting a stay ang s
ring the issue to the arbitral tribunal in the first instance, which Yeﬂe
doctrine of ‘Kompetenz-Kompetenz’ (see Birse Construction Lid y §y p,
Ltd). Nevertheless, before granting the stay, the court should be satigf;
there is a good arguable case as (o the validity and scope of the arj
agreement (see Al-Naimi v Islamic Press Agency and Golden Ocean)
Jegation that the underlying agreement (including any arbitration agre

is illegal or induced by fraud, duress or misrepresentation does not
the court granting a stay and referring that issue to the arbitral tribunal ..
the arbitration agreement itself is impeached (Fiona Trust v Privaloy),

ll and void, inoperative or incapable of being performed. A
: be granted by a court presented with evidence of a prima facie
¢ arbitration agreement unless the opposing party can establish that
jration agreement falls within one of the exceptions in Section 9(4),
. that it is null and void, inoperative or incapable or being performed
¢ Aeroflot v Berezovsky). This repeats almost word for word art. TI(3)
. 1958 New York Convention. ‘Null and void’ refers to a situation in
there is N0 effective agreement. ‘Inoperative’ relates to the scope of
itration clause, the arbitrability of the subject matter, the termination
Jation of the arbitration clause and the identities of the parties to the
1 clause (see Section 6). The phrase ‘incapable of being performed’
{he case in-which one of the parties is prevented by some external
e from perli‘mning its gb]jgations. The relevant date for the court to
= the validity or the arbitration clause is upon commencement of the ju-
iprocecdings. If a clause is invalid on that date, the stay must be granted.
W ng Fiona Trust v Privalov, it is likely to be more difficult to resist
6. Discretion. A stay will be granted only if a party makes an applicatign. W e o2 for 2 stay because arbitration clauses are now to be interpreted
Even if a valid arbitration agreement exists, a party may prefer to have (e 2. Qdely s possible by the courts. Following that case, it is also more likely
dispute determined by the courts and will waive its right to insist on a 4 g court will defer to the arbitral tribunal to determine jurisdiction rather
| tion. The court cannot grant a stay of its own motion. Once the condif '+ for example, decide on the basis of affidavit evidence that there is an
a stay are satisfied, the court does not have any discretion as (o when saimation agreement, decide that the issue will be tried under CPR Rule
| not to grant a stay (as it did under the prey ious law). The DAC o 24 or decide that there is neither an agreement to arbitrate nor does the
the court to retain a discretion in respect of domestic arbitrations (e Seclio ~m fall within the scope of the arbitration clause.
86), but this was not brought into effect because it was Incensis ‘ent with fhe .
United Kingdom’s obligations under the 1958 New Yori *onvention and
EC law.

7. Counterclaim and/or part of proceedings. Section 9(1) remoyes the
doubt that existed under the previous law concering the possibility of a:
of proceedings in respect of a counterclaim z: well as a claim. In addition
Section now makes clear that a stay can B 1n tespect of a part of the claim &
well as the whole. Nevertheless, this.can Five rise to complications where all
the claims arise from the same underlying facts and either the arbitral trib
or the courts may, as part of their case management powers, suspend their
proceedings until after the outcome of the other.

5. Application and notice. Any application for a stay must be g
pursuant to CPR Rule 62.8. Notice must be given to the other parties g
proceedings (see Section 80). §

I, No dispute. A previous supplemental ground in the 1975 Act which
ued for stay applications to be resisted on the ground that there was no
between the parties has not been retained in the 1996 Act. Nonethe-
remains a sine qua non of the granting of a stay that a dispute must
arisen between the parties; this will be a factual determination to be
on a case-by-case basis. As noted under Section 7, an allegation that
underlying contract is void ab initio on grounds that it is illegal or was
d by fraud or duress or misrepresentation is not sufficient to resist an
ation for stay, unless the arbitration agreement itself is impeached.

r

11, Scott v Avery clauses. Section 9(5) is a new provision designed to
Wliess Scott v Avery clauses, Under such a clause, the parties agree that
n is a condition precedent to court proceedings, such that court
ngs can only be brought to enforce the tribunal’s award. The Act
that where the arbitration agreement is found to be null and void,
perative or incapable of being performed, it no longer operates as a condi-
W precedent to legal proceedings.

8. Pre-condition to arbitration. Section 9(2) allows for a stay
granted even though the matter cannot be referred to arbitration until cef
pre-conditions (such as satisfying other dispute resolution procedures) hase
been met.

9, Taking a step in the legal proceedings. Under Section 9(3), & panyi
preciuded from applying for a stay once it has taken any steps mlthe.submle{
tive proceedings beyond acknowledging the proceedings and objecting (o the

14 Right of appeal against decision under Section 9. Although the Act
sueribes no express right of appeal of a decision under Section 9, the House
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