e arbitration agreement

CISE 1 - THE ARBITRATION AGKEMENT | - SEMINAR

JSSION QUESTIONS

P em 1
\ewiew and analyse the House of o ¥'s decision in the attached Fiona Trust. What is the ‘fresh
et envisioned by the Lords?

em 2
cuss pros and cons watt: the presumption established in Fiona Trust,

em 3
Bewiew and 2n1i;se the Swedish Supreme Court decision in the Bulbank case, in particular the
ifierer cos < tween the decisions of the Svea Court of Appeal and the Supreme Court.

Pralen4
~ .85 pros and cons of including a confidentiality provision in the arbitration agreement.

vinions of the Lords of Appeal for judgment in the cause

remium Nafta Products Ltd (20th Defendant) and others (respondents)
_}Qn’pping Co Ltd (14th Claimant) and others (appellants)

fednesday 17 October 2007

ord Hoffmann

iy Lords,

. This appeal concerns the scope and effect of arbitration clauses in eight
harterparties in Shelltime 4 form made between eight companies forming
art of the Sovcomflot group of companies (which is owned by the Russian
state) and eight charterers. It is alleged by the owners that the charters were
procured by the bribery of senior officers of the Sovcomflot group by a Mr
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Nikitin, who controlled or was associated with the charterer companies..

is unnecessary to set out the details of these allegations because it is no
ble case. They have purported

disputed that the owners have an argua
rescind the charters on this ground and the question is whether the issue 0
whether they were entitled to do so should be determined by arbitration 0

by a court. The owners have commenced court proceedings for a declaratios
that the charters have been validly rescinded and the charterers have applie
for a stay under section 9 of the Arbitration Act 1996. Morison ] [2007] LA
ER (Comm) 81 refused a stay but the Court of Appeal (Tuckey, Arden a
Longmore LJJ) [2007] Bus LR 686 allowed the appeal and granted it.

2. The case has been argued on the basis that there are two issues: firs
whether, as a matter of construction, the arbitration clause is apt to cove
the question of whether the contract was procured by bribery and secondk
whether it is possible for a party to be bound by submission to arbitratio
when he alleges that, but for the bribery, he would never have entered i :
the contract containing the arbitration clause. It seems to me, however, th:
for the reasons I shall explain, these questions are very closely connected.

3. I start by setting out the arbitration clause in the Shelltime 4 form:

41.
(a) This charter shall be construed and the relations betwean the parties

determined in accordance with the laws of England. 3
(b) Any dispute arising under this charter shall b dezided by the English courts g
whose jurisdiction the parties hereby agree. .
(c) Notwithstanding the foregoing, but shout prejudice to any party’s right
to arrest or maintain the arrest of any m.iidme property, either party may, by
he other party, elect to have any such dispu

giving written notice of election to ¢
one arbitrator to be nominated by Owne

referred . . ..to arbitration in L.oacon,
and the other by Charteress, aud in case the arbitrators shall not agree to the

decision of an umpire whose decision shall be final and binding upon both
parties. Arbitration shal take place in London in accordance with the London
Maritime Asso.iation of Arbitrators, in accordance with the provisions of the
Arbitration Act 1950, or any statutory modification or re-enactment thereof for
the time being in force. :

(i) A party shall lose its right to make such an election only if: (a) it receives

from the other party a written notice of dispute which - g

(1) states expressly that a dispute has arisen out of this charter;
(2) specifies the nature of the dispute; and
(3) refers expressly to this clause 41 (c) And
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led view in jurisprudence and : 2 — THE ARBITRATION AGREEMENT Il - SEMINAR

fidentiality undertaking binds ¢ .
vestigations made available to DN QUESTIONS
rm conclusion than that in diffe
this matter. Under English law.
arties are bound by a confidenti:
v Shipyard Trogir [1998] 2 AllE j
o ot (G' e O 3 " eration clause sufficiently clear to constitute a valid agreement to arbitrate or could it be
, p.583) appears based on a co B hatiene in court?

nature of arbitration proceeding

ia Resources Ltd v Plowman, 1
| the opposite view. Already frc
> is no united view in other cot
‘Swedish law.

for 2 bank to be bound by an arbitration agreement in the manner referred to by Plenty

45 2 valid arbitration agreemer?, is Emieux bound to accept to arbitrate with Plenty

hould be bound + arbitrate with Plenty of Oil, should the arbitration be conducted
urt holds that a party to arbits s of the Arbi‘raticn Institute of the Stockholm Chamber of Commerce?
by a confidentiality undertaki

fically.

ernational is a company incorporated under the laws of Finland.
' 1992 1 enters into an agreement with Let’s do Business AB, situ-
s Stockaolm, by which Emieux purchases 100 per cent of the stock of

Basiness AB’s subsidiary Berghem Industries. The purchase price
into four partial payments of USD 57,000 and a final payment of
20. The partial payments are to be effected over a period of three
the closing date. The first payment is to be effected the same year.
S to the agreement, the partial payments and the final payments are
sect to adjustments for warranty claims.

reach of contract by having ¢
the arbitration proceedings pr
erminating the arbitration claz Q\
ard annulled or set aside shall & S0

s

A

lity to pay the first partial payment, Emieux provides an irrevo-
srantee issued by the Bank of North Pole in the amount of USD

ary 1999, the Norwegian company Plenty of Oil acquires Let’s do
s mights and obligations under the agreement. On 25 February 1999,
§ sasses warranty claims against Plenty of Oil in the amount of USD
ssequently, it withholds a corresponding amount of its payments

: er the agreement.

il objects to the claims of Emieux and requests that the withheld
st should be effected. Negotiations between the parties are initiated
sereement is reached. Emieux refuses to accept any settlement pro-
Plenty of Oil by which the total purchase price is not reduced by
wheld USD 50,000. Plenty of Oil on the other hand is convinced that
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Emieux’s position is a clear breach of contract but is willing to negotiate ir
order to save what they believed to be a fruitful business relationship for the
future. However, as negotiations break down this scenario appears less and
less likely and Plenty of Oil therefore decides to pursue the matter further to
ensure they receive full payment under the agreement.

The agreement contains the following arbitration clause.

9. Dispute Resolution ' ~ wath ten engines in -
Arbitration Court in Stockholm, unless the parties have settled the dispute throug h i
friendly negotiations.

Plenty of Oil initiates arbitration under the Swedish Arbitration Act by filing
a request for arbitration on 15 July 1999 against Emieux and the Bank o
North Pole. The request arrives at the respective main offices of the twe
respondents on 17 July 1999. In its request Plenty of Oil claims that th
arbitral tribunal shall establish Emieux’s failure to fulfil the second payment:
Through the irrevocable guarantee, Plenty of Oil argues, the Bank of North
Pole has assumed Emieux’s liabilities under the agreement and is therefore e engines were 1
bound by the agreement, including the agreement to arbitrate. Farol

The management of Emieux is very surprised when the request ‘or arbitra
tion arrives. The President turns to the General Counsel and asks him
‘make sure that those idiots at Plenty of Oil understand that this is nonsense:
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but is willing to negotiate & WERCISE 3 - THE ARBITRATION AGREEMENT IIl - MINI MOCK
I business relationship for & \@BITRATION

his scenario appears less = '
o0 pursue the matter further
ement.

gomotiv International (Lokomotiv), a Russian corporation, has been con-
scted by the Russian Federation to develop the railway system in northern
beria In 2009 Lokomotiv entered into an agreement with the German
wany Eisenbahn GmbG (Eisenbahn), by which Lokomotiv bought 100
»s from Eisenbahn to be delivered over a period of ten years, starting
ten engines in 2010. The total purchase price was US$10 billion to be
48 with US$1 billion in January each year cf the ten-year period.

on clause.

s have settled the dispute throug

he first partial payment was provxd ed 111 January 2010 and in March the
>dish Arbitration Act by fili e year the first five engines wer¢ d¢tivered, the remaining five engines of
nst Emieux and the Bank 2010 delivery to be effected i October.

tive main offices of the
’lenty of Oil claims that ¢
to fulfil the second payme
Dil argues, the Bank of Ne
e agreement and is therefs
ent to arbitrate.

hen the first engines wese put into service in Siberia it turned out that
= did not function properly. There were problems both with starting
‘engines and reaching the guaranteed speed. Lokomotiv alleged that
meines wers not able to endure the cold in Siberia, a matter that was
scularly addressed and guaranteed in the contract, while Eisenbahn is of
sew. after having examined the engines, that they are in perfect condi-
when the request for arbits _ 5 fur use in an even colder climate than in Siberia. Eisenbahn argues
ral Counsel and asks him .= malfunction is due to Lokomotiv’s inability to handle the engines
lerstand that this is nonsen: " :

stiv terminates the contract and requests that Eisenbahn pay back
1881 billion already provided. It also requests damages, the amount of
h is to be specified later. Eisenbahn rejects the termination, saying that
s has not presented any grounds whatsoever which would give
smotiv the right to terminate the contract.

Seesident of Lokomotiv is, however, determined to release Lokomotiv
& contract with Eisenbahn and get the money back. He orders
motiv’s legal department to initiate arbitration against Eisenbahn.

-t for arbitration is filed with the Arbitration Institute of the
sim Chamber of Commerce (SCC Institute) under the following
son clause.

de 33
disputes and differences which may arise out of this contract shall be settled by
ily negotiations. If a settlement is not reached in such way the dispute shall
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be settled by arbitration court in Stockholm. The award shall be final and bindis
upon the parties.

In its reply to the request for arbitration Eisenbahn objected to the jurisd
tion of the SCC Institute, arguing that:

(a) Under the arbitration clause any dispute between the parties shall,
the first place, be settled by friendly negotiations. No such negotiatic
have taken place. ‘

(b) The arbitration clause does not provide for arbitration under the SC
Institute Rules. It is clearly a clause contemplating ad hoc arbitration.

Group 1
Present Lokomotiv’s best counter-arguments to (a) and (b).

Group 2
How should the SCC Institute decide on the objections in (a) and (b)?

Group 3

How should the Tribunal decide (a) and (b) if the case is not dismissed by the SCC Institute and;
objections to jurisdiction are renewed before the Tribunal where it becomes clear tfai:

(i) Eisenbahn has made several attempts to initiate friendly negotiations without Lokomeo
giving any reaction whatsoever to such attempts;

(ii) The Russian language version — which is equally applicable - of th¢ athitration clause inst
of ‘by arbitration court in Stockholm’ says ‘by arbitrators in Stoc*holm’?

Group 4

You are the observer group. Have the best arguments been p-esinted? Are the decisions by the
Institute and the Tribunal correct?

MET-CTOSS-Tesp
manufactures au
sler Internation
sese corporation,
inental Unit
pnden t'CI'OSS*PQ‘I
som, entered into di
eement (to which
% for arbitration by
lsputes arising out ¢
Sereof. Thereafter, w

ing of the sale of 1
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“w ward shall be final and binding EXERCISE 4: THE ARBITRATION AGREEMENT IV - SEMINAR

SCUSSION QUESTIONS
~ Problem 1
~ Beview and analyse the United States Supreme Court’s decisions in Mitsubishi Motors Corp v Soler

- Uheysler-Plymouth and Scherk v Alberto-Culver Co. Argue that questions of antitrust/competition
~ Jaw should be arbitrable.

s objected to the jurisdic-

s memween the parties shall, in

wusens. No such negotiati -
g tiations ‘ZI blem 2
Review and analyse the United States Supreme Court’s-decisions in Mitsubishi Motors Corp v Soler

* e aitration under the SCC ~ Oheysler-Plymouth and Scherk v Alberto-Culver Co. £.rgee that questions of antitrust/competition

“wmasng ad hoc arbitration. e should not be arbitrable.
Problem 3
Beview and analyse the ICC Interim Awardin Case Nr. 6097 (1989). Argue that questions of patent
~ law should be arbitrable. Use examy !¢s from different jurisdictions.
ke !
 Problem 4
- Beview and analyse the 10.C 'niterim Award in Case Nr. 6097 (1989). Argue that questions of patent
32 ~ Jaw should not be arbitral le. Use examples from different jurisdictions.
st 5y the SCC Institute and the .
s decomes clear that: e e
itvubishi v Soler Chrysler-Plymouth 473 US 614 (1985)
sl semeations without Lokomotiv ~
\ Supreme Court: Mitsubishi Motors Corp v Soler Chrysler-Plymouth, Inc.
e e arbitration clause instead
e DR d0lm’?
artiorari to the United States Court of Appeals for the
S &= the decisions by the SCC rst Circuit

sitioner-cross-respondent (hereafter petitioner), a Japanese corporation
- manufactures automobiles, is the product of a joint venture between
sler International, SA (CISA), a Swiss corporation, and another
anese corporation, aimed at distributing through Chrysler dealers outside
s continental United States automobiles manufactured by petitioner.
lespondent-cross-petitioner (hereafter respondent), a Puerto Rico corpor-

on, entered into distribution and sales agreements with CISA. The sales
sreement (to which petitioner was also a party) contained a clause provid-
2 for arbitration by the Japan Commercial Arbitration Association of all
ssputes arising out of certain articles of the agreement or for the breach
wereof. Thereafter, when attempts to work out disputes arising from a slack-
sing of the sale of new automobiles failed, petitioner withheld shipment



