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The expression ‘‘author’’ is a technical term from copyright law. Thus, a computer
programmer is classified as an author for the purposes of the income averaging scheme
(TD 93/65) — but see Finlayson below.

“Performing artist™ is defined by reference to the activities which a performer
undertakes as part of his/her profession. The first category of activities encompasses
music, a play, dance, an entertainment, an address, a display, a promotional activity, an
exhibition and similar activities. The second category comprises those activities within
the performing arts field which are not always carried on in the presence of an audience.
This includes the performance or appearance of a person in or on a film, tape, disc or
television or radio broadcast.

““Production associate’’ refers to those persons who have an artistic input, as distinct
from a technical input, inte any of the activities mentioned in the definition of performing
artist. The persons who qualify as production associates are specified in the definition of
““artistic support’’ to be: an art director, a choreographer, a costume designer, a director,
a director of photography, a film editor, a lighting designer, a musical director, a
producer, a production designer, a set designer and any person who makes an artistic
contribution similar to that made by any of these persons.

“‘Sportsperson’’ is any person who competes in a sporting competition in any of the
ways identified in the definition of sporting competition. A ‘‘sporting competition’” is a
sporting activity to the extent that:

® human beings compete by riding animals, or by exercising other skills in relation to
animals (eg jockeys, rodeo riders)

® human beings compete by driving, piloting or crewing motor vehicles, boats,
aircraft or other modes of transport

® human beings compete with, or overcome, natural obstacles or natural forces (eg
mountain climbers), or

® human beings are the sole competitors (eg footballers, golfers, athletes).

Competitors must use physical prowess, physical strength or physical stanina.
Persons specifically exempt from this requirement are a navigator in a car =ally, a
coxswain in rowing and any competitor whose role is of a similar nature (s 405-25(8)),
but not a golf caddy (Davidson; ID 2004/196).

Income derived from the following activities is expressly excluded i:oi:1 assessable
professional income (ITAA97 s 405-30):

® coaching or training sportspersons

@ umpiring or refereeing a sporting competition
@ administering a sporting competition

® Dbeing a member of a pit crew in motor sport
@ heing a theatrical or sports entrepreneur

® owning or training animals.

Income from such activities will not be included in any above-average special
professional income to which the averaging scheme applies.

Authors and inventors who enter into a scheme to provide services to others cannot
count as assessable professional income any income derived under the scheme unless: (a)
the scheme was entered into solely for the taxpayer to complete specified artistic works
or inventions; and (b) the taxpayer does not provide such services to the other person or
an associate under successive schemes that result in substantial continuity of the
provision of such services (s 405-30). Hence persons such as journalists, draughtspersons
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and graphic artists who produce ‘works as an ordinary part of their employment are not
eligible for income averaging simply as a result of their ordinary employment tasks.
Gimilarly, in Fi inlayson a computer programmer was not ab_].e to take advantage of _the
income averaging provisions as the ongoing requirement to improve or upgrade specific
products for the one employer amounted to the provision of services under successive
schemes.

[FITR 9385-220, 385-230]

12-144 Calculation of tax under income averaging scheme

The steps involved in calculating the tax payable under the income averaging
scheme are as follows.

Step 1: Divide the taxpayer’s total assessable income into assessable professional income
and other assessable income.

« Agsessable professional income’” is income derived from activities related to the
taxpayer’s status as a special professional (ITAA97 s 405-20). It specifically includes
prizes received in connection with a taxpayer’s activities as a special professional and
income from endorsing products, advertising, interviews and commentating. Specifically
excluded are ETP4, wnused annual leave or unused long service leave payments and any
net capital gain(ATAA97 s 405-30).

Step 2: Divide/the taxpayer’s total taxable income into taxable professional income and
other taxéblz'income.

“‘axable professional income’” is the taxpayer’s assessable professional income
minas any deductions attributable to that income (TTAA97 s 405-45).

There are two classes of deductions: (a) those which reasonably relate to the
taxpayer’s assessable professional income (this class includes deductions which relate
exclusively to that income, such as the cost of a sportsperson’s sporting equipment, and
deductions which relate in part to that income, such as the use of a car); and (b) those
which have no relation to the taxpayer’s assessable professional income, but which are
apportionable between assessable professional income and other assessable income in the
same proportion as the taxpayer’s otherwise ascertainable taxable professional income
bears to the aggregate of th€ taxable income and the apportionable deductions (eg gifts to
charity).

The taxable professional income will be treated as nil where the deductions exceed
the assessable professional income (TD 94/6).

Step 3: Work out the taxpayer’s average taxable professional income.

Ordinarily, ‘‘average taxable professional income” in an income year will be one-
quarter of the sum of the taxable professional incomes for the preceding four years
(ITAA97 s 405-50). However, there is a special rule for calculating average taxable
professional income to assist taxpayers in the early stages of their careers. This rule
applies where the preceding four-year period includes ‘professional year 177, ie the first
income year in which the taxpayer was a resident for all or part of the year and had a
taxable professional income of more than $2,500. In such a case, average taxable
professional income is calculated as:

® in professional year 1 — nil

® in the second income year (‘‘professional year 2°) — one-third of the taxable
professional income for professional year 1

® in the third income year (*‘professional year 3°”) — one-quarter of the sum of the
amounts of taxable professional income for professional years 1 and 2

® in the fourth income year (‘‘professional year 4°”) — one-quarter of the sum of the
amounts of taxable professional income for professional years 1, 2 and 3.
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A taxpayer has only one ‘‘professional year 1**. For a returning former resident this
may be an earlier year than the year the taxpayer returns to Australia (Case Z6; TD
93/33). Where the taxpayer was a foreign resident in the income year preceding
professional year 1, the average taxable professional income is:

® in professional year 1 — the taxable professional income for that year (this means
that there is mo above-average special professional income and therefore no
averaging effect in that year)

® in professional year 2 — the taxable professional income for professional year 1

@ in professional year 3 — half the sum of the amounts of taxable professional
income for professional years 1 and 2

® in professional year 4 — one-third of the sum of the amounts of taxable
professional income for professional years 1, 2 and 3.

Step 4: Divide the taxpayer’s total taxable income into above-average special
professional income and normal taxable income.

“* Above-average special professional income’” is taxable professional income minus
average taxable professional income (ITAAS7 s 405-15). “Normal taxable income’’ is
average taxable professional income plus taxable income that is not taxable professional
income,

Step 5: Calculate the tax payable on the normal taxable income using ordinary individual
rates (42-000).

Step 6: Calculate the tax payable on the normal taxable income plus one-fifth of the sum
of the above-average special professional income using ordinary individual rates.

Step 7: Take the difference between the amount calculated in step 6 and the amousat
calculated in step 5 and multiply the difference by five. This gives the amount ¢f tax
payable on the above-average special professional income.

Step 8: Add the tax payable on the above-average special professional income (step 7) to
the tax payable on the normal taxable income (step 5) to give the total tax pajable.

p Example

Yvonne, a jockey, is a special professional whose professional year 1 is 2015/16. She was also a resident
in the previous year. She had taxable professional income of $15,000 in 2015/16 and $20,000 in
3016/17. She has a total assessable income of $60,000 in 2017/18 (professional year 3) comprising
$20,000 from employment as a waitress and $40,000 from riding. Assume her only expenses are $3,000
for riding equipment. On the basis of the rates scale at 942-000, the tax payable on her income
(disregarding Medicare levy) is calculated as follows:

1. Assessable professional INCOME ... e $40,000
Other 255e55able INCOME ....ocvvivirimrnimeisnesionseiasiions £20,000

2. Taxable professional income ($40,000 — 830000 coisesmimsmimsiamnnn. SITAI00
Other 1aXabIe INCOME voveevieeeeeeeeimeeeretiime oo seeneen e 820,000

3. Average taxable professional income ([$15,000 +$20,000] = 4) oo 58,750

4. Normal taxable income ($20,000 + $8,750) cooriiiiiiiii §28,750
Above-average special professional income ($37,000 — $8,750) coeieeereeicireceeee. 928,250
Tax on normal taxable income 0f $28,750 ..o $2,004.50
Tax on normal taxable income plus 1/5 of above-average special professional
income (ie tax on $34,400 ($28,750 + /5 0f $28,250)) covoevimiiiiiciiiinens $3,078

7. Tax on above-average special professional income ([$3,078 — §2,004.50] x 5) . $5,367.50

INDIVIDUALS @ Income of Minors .

3. Total tax payable ($2,004.50 + $5,367.50) .o e 37,372

The total tax ordinarily payable would have been $10,072 (ie tax on $57,000). The tax saving from
the averaging scheme is $10,072 — $7,372 = $2,700.

[FITR §385-310 —§385-400/

Income of Minors

12-160 Special tax payable by minors

Special rules apply in calculating the tax payable on income of a minor (ITAA36 Pt
[Il Div 6AA: s 102AA to 102AGA). These rules were introduced to discourage income-
splitting by diverting income to children, but they are not confined to situations where
income-splitting 18 involved.

Under these rules, ‘‘unearned income’’ of minors over a certain level is taxed at the
highest marginal rate of tax (45% for 2017/18). The rules apply to income, including
capital gains, derived by the minor directly or through a trust. Where the minor is a
resident, the special zules do not apply if the relevant income is $416 or less.

The low incemé earner’s rebate (§15-300) is no longer available for the unearned
income of mirors:

[FTR §51-452 — §51-462]

€2-17¢. Which minors are within the rules?

Persons to whom the special rules apply are called “prescribed persons’. A
sresctibed person is any person under 18 years of age at the end of the income year
except (ITAA36 s 102AC):

® aperson who is classed as being in a ““full-time occupation”

@ an incapacitated child in respect of whom a carer allowance or a disability support
pension was paid or w«yﬂd, but for eligibility tests, be payable

® 2 double orphan or a permanently disabled person, provided they are not dependent
on a relative for support.

Full-time occupation exception

The main exception is the full-time occupation exception. A minor will be treated as
being engaged in a full-time occupation if he/she was either: (a) actually engaged in a
full-time occupation on the last day of the income year; or (b) engaged in a full-time
occupation during the income year for at least three months (not necessarily
continuously). If the minor engages in a course of full-time education after a period of
full-time occupation, the period of full-time occupation is disregarded in calculating the
three months (s 102AC(6), (7))-

In either case, the Commissioner must also be satisfied that, on the last day of the
income year, the minor intended engaging in a full-time occupation during the whole or a
substantial part of the next year and did not intend returning to full-time education during
that next year (s 102AC(8)).

““Occupation” includes any office, employment, trade, business, profession,
vocation or calling (ITAA36 s L02AA(1)). It does not include a course of education at a
school, college, university or similar institution. A period during which a person is in
receipt of unemployment benefits does not constitute a period of engagement in a full-
time occupation.

[FTR §51-465, 151-480]
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Special rules apply for determining the amount of excepted trust income of a
beneficiary in a discretionary trust.

[FTR §51-530]
92-220 Calculating the tax of minors

Where a minor derives income subject to the special rules, that income (net of
deductions relating to the income) is generally taxed at the top marginal rate. The net
income subject to the special rules is called “‘eligible taxable income”.

Any taxable income of the minor that is not eligible taxable income is taxed at
general resident rates where the minor is a resident (or at non-resident rates where the
minor is a prescribed non-resident).

For 2017/18, the rules for calculating the tax on eligible taxable income where the
minor is a resident are as follows (Income Tax Rates Act 1986 (ITRA), s 13; Sch 11).
(1) If the eligible taxable income is $416 or less, the special rules do not apply. The
whole of the taxable income is simply taxed in the normal way.
P Example 1

Jill, a minor, has a taxable income of $11,000 for 2017/18 of which $400 is eligible taxable income. As
the eligible taxable income does not exceed $416, the whole of the taxable income is taxed at ordinary
resident rates in the normal way. Applying 2017/18 rates (142-000), the tax payable by Jill is therefore
nil. (She is not liable for the Medicare levy as her taxable income does not exceed the threshold.)

(2) If the eligible taxable income exceeds $416 but is less than $1,308, the tax on the
eligible taxable income is the greater of:
(a) 66% of the excess over $416, and

(b) the difference between tax on the whole of the taxable income and tax on so much
of the taxable income that does not qualify as eligible taxable income.

P> Example 2

Nathan, a minor, has a taxable income of $20,000 for 2017/18 of which $1,200 is eligihle wixable
income. The tax payable on the $1,200 is the greater of:

(a) 66% % (§1,200 —$416) = $517.44, and
(b) tax on $20,000 (ie $342) less tax on (520,000 — $1,200) (ic $114) = $228.

As (a) exceeds (b), tax payable on the $1,200 of eligible taxable income s $517.44. The total tax
payable by Nathan would be $517.44 (tax on eligible taxable income) plus $114 (tax on taxable income
other than eligible taxable income). The total tax payable by Nathan would be $631.44, less any rebates
or credits. (He is not liable for the Medicare levy as his taxable income does not exceed the levy
threshold.)

(3) Where the eligible taxable income exceeds $1,307, tax is payable on the whole of the
eligible taxable income at the rate of 45%.

P Example 3

Rohan’s only income is cligible taxable income of $40,000. Tax payable for 2017/18 (excluding
Medicare levy) is $18,000 (ie 45% of $40,000) (less any rebates or credits).

P> Example 4

Brad’s income for 2017/18 consists of eligible taxable income of $15,000 and other taxable income of
§10,000. The tax payable, excluding any rebates or credits, is:

BT TS PO S oo s o i T S BT s At bmsmnncman se e amasn g $6,750
Tax on 510,000 at ordinary resident rates (T42-000) ..o 0
Tax payable (excluding Medicare levy) .....
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prescribed non-residents

Where the minor is a ‘‘prescribed non-resident’ (§2-120), the $416 exemption
threshold does not apply. The eligible taxable income is taxed as follows (ITRA s 15; Sch

11).

e If the eligible taxable income does not exceed $416, the tax payable on that income
ig the greater of: (a) 32.5% of the eligible taxable income; and (b) the difference
between tax on the total taxable income and tax on the taxable income other than
the eligible taxable income, using in both cases the rates applicable to non-
residents.

@ If the eligible taxable income exceeds $416 but does not exceed $663, the tax
payable on that income is the greater of: (a) $143.52 plus 66% of the excess over
$416; and (b) the difference between tax on the total taxable income and tax on the
taxable income other than the eligible taxable income, using in both cases the rates
applicable to non-residents.

e Where the eligible taxable income exceeds $663, tax is payable on the whole of the
eligible taxable income at the rate of 45%.

[FTR %860-470]

12-250 Tax-payable on income from trust estate to minor

Where a presently entitled beneficiary of a trust estate is a prescribed person
(2-172), so much of the beneficiary’s share of the net income of the trust estate as falls
=i 1in the special rules is taxed to the trustee under ITAA36 s 98 at the rates that would
hove applied had the income been derived directly by the minor (§2-220). Where the
minor is a beneficiary in more than one trust estate and the aggregate of the amounts of
eligible taxable income exceeds $416 but is less than $1,308 (or exceeds $0 but is less
than $663 in the case of a non-resident beneficiary), shading-in rates do not apply but the
Commissioner has a discretion to reduce the tax payable (/ncome Tax Rates Act 1986, s
13(8); Sch 11). If, in the case of a beneficiary who is a resident minor, the aggregate of
the amounts does not exceedr$416, no tax is payable under the special rules applying to
minors.

A beneficiary who has income from other sources or from more than one trust estate
is taxed on his/her share of the income of the trust estate(s) together with any other
eligible income, at the special rates, with credit being allowed for the tax paid by the
trustee.

[FTR Y860-470]

Medicare Levy

92-290 Who is liable to pay Medicare levy?

An individual who is a resident of Australia at any time during the income year is
liable to pay a Medicare levy of 2% (a proposal to increase the Medicare levy to 2.5%
from 1 July 2019 will not proceed) of his/her taxable income for the year, subject to some
concessions. For Medicare levy purposes, taxable income excludes the taxable
component of a superannuation lump sum that attracts a tax offset under ITAA97 s
301-20, which reduces the effective tax rate on the lump sum to zero (Kowalski). The
levy is also payable by some trustees (46-250).

From 1 July 2016, residents of Norfolk Island are treated as residents of Australia
for the purposes of the Medicare levy and no longer exempt from it. Residents of
Christmas or Cocos (Keeling) Islands are also liable for the levy.
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Persons temporarily living overseas who retain Australia as their permanent place of
abode are considered to be residents for tax purposes and are therefore liable for the
Medicare levy. Furthermore, because of the differences in the residency tests in the
income tax legislation and the health insurance legislation, a person may be liable for the
Medicare levy, but not eligible for Medicare benefits and vice versa (IT 2615).

Special concessions apply to Defence Force members, veterans’ entitlement
beneficiaries, blind pensioners, sickness allowance recipients and foreign government
representatives (§2-340). Relief is also provided for low income earners (f12-330).

Those on higher income without adequate private patient hospital insurance may be
liable for the Medicare levy surcharge (Y2-335).

The penalty tax provisions (Chapter 29) apply equally to the Medicare levy and
surcharge, as the terms “‘income tax’’ and “‘tax’’ in those provisions include the
Medicare levy and surcharge (ITAA36 s 251R(7)). A person who makes a false or

misleading statement affecting liability to pay the levy may be guilty of an offence
(29-700).

The legislation governing the levy is contained in ITAA36 s 251R to 2517 and in
the Medicare Levy Act 1986.

[FTR 1778-300, §779-880]
92-300 Meaning of married for Medicare purposes

Income thresholds for the Medicare levy (f2-330) and the Medicare levy surcharge
(112-335) depend on whether the taxpayer is married but the definition is quite wide, A

taxpayer’s spouse may be treated as a dependant of the taxpayer for levy purposes
(92-310). '

For these purposes, an individual, whether of the same or different sex, who is.ii: 2
registered relationship under a prescribed state or territory law with another individua! or
who lives with another individual as a couple on a genuine domestic basis, duriag any
period, the couple will be treated as if they were married to each other and to.1%-bne else
for that period (ITAA36 s 251R(2), (2A)).

A person whose spouse has died during the income year and whe has not remarried
will be treated as married at year’s end. A couple who have separated (and remain
separated at year-end) will be treated as not being married (MLA s 8(3)).

[FTR §778-350, §778-800]
92-310 Who is a dependant for Medicare levy purposes?

Entitlement to exemption from all or part of the Medicare levy (2-340) and liability
to the Medicare levy surcharge (]2-335) may depend on whether a taxpayer has
dependants. For these purposes, a person is a dependant of a taxpayer if the persom,
whose maintenance a taxpayer contributes to, is a resident of Australia and is:

® the spouse of the taxpayer — a “‘spouse’” includes an individual, whether of the
same or different sex, who is in a registered relationship under a prescribed state or
territory law with another individual (§14-270), and an individual who lives with
another individual as a couple (if either individual was legally married to another
person then that relationship is disregarded)

® 2 child of the taxpayer under 21 — a “child” includes the individual’s adopted
child, stepchild, ex-nuptial child, spouse’s child or a child of the individual within
the meaning of the Family Law Act 1975, or
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e achild of the taxpayer who is 21 or more but less than 25 and in receipt of full-time
education at a school, college or university, provided the taxpayer is entitled to a
notional dependants rebate (15-160 — 915-190) for the child (ITAA36 s 251R(3),
(4)). For levy surcharge, but not levy, purposes, a student W:l]l be a dependant
regardless of the level of the student’s “*adjusted taxable income™” (f2-133).

A spouse may be taken to be a dependant of a person who has contributled to his/her
maintenance. Unless shown otherwise, a person \_mll be takgn to have C(_)ntrlbuted to the
maintenance of another person during any period in v_v]:uc_h .they resided together (s
251R(6)). This means, for example, that a husband and wife living together who are each
in receipt of income are, for levy purposes, each treated as a person who has a dependant.
Each is a dependant of the other.

It is open to persons living together to prove that they have not contributed to the
maintenance of each other by provi_dilng evidence estabhshmg that ea_ch was self-
supporting. Generally, the starting point in such an exercise would be a detailed record of
actual household expenses and the amounts contributed by each person. Normal domestic
sharing arrangements, eg a common account to Wthh. each person contributes and which
is used to meet joint expenses, is not ordinarily sufficient to establish that one person has
not contributed torthe maintenance of the other (TR 93/35; but see also Thompson).

Where the parents of a child are living separately and apart from each other and are
both eligible foi a specified percentage of Family Tax B(_:neﬁt Part A for a child, the child
is a depeiidant of each parent for Medicare levy exemption purposes for so much only of
the sharesi care period as represents that percentage of the period (s 251R(5)).

P Example

Val and Don, although living apart, are each eligible for a 50% share of Family Tax Benefit Part A for
their child Aj,dan. For Medicare levy exemption purposes, Aidan is a dependant of each parent for 50%
of the time they share his care.
In certain circumstances, a dependant of a taxpayer who is a Defence Force member,
a veterans’ entitlement beneficiary, a blind pensioner or a sickness allowance recipient is
not treated as being a dependant for Medicare levy purposes (§2-340).

p [FTR §2-395, §778-800]

92-320 Rate of Medicare levy

The basic rate of the Medicare levy is 2% of the taxpayer’s taxable income for
2017/18. The government has announced that a proposal to increase the Medlcare_levy
from 2% to 2.5% of taxable income from 1 July 2019 will not proceed. There is no
ceiling on the amount of levy payable.

P Example

Buddy’s taxable income is $40,000. The Medicare levy is calculated as 2% of $40,000 = $800. This is
additional to Buddy’s ordinary tax.

Note that those on higher incomes without adequate private patient hospital
insurance may be liable to an additional 1% to 1.5% Medicare levy surcharge (f2-335).

[FTR §860-100]

92-330 Relief from Medicare levy for low income earners

Relief from the Medicare levy is provided to certain low income earners. For
example, no levy is payable by a person whose taxable income for 2017/18 is $21,980 or
less. Where the taxable income exceeds $21,980 but does not exceed $27,476, the levy 1s
shaded in at the rate of 10% of the excess over $21,980 (MLA s 7).

P Example 1

For 2017/18, the levy payable by a single persen with a taxable income of $23,000 is $102.00 (ie 10% x
($23,000 — $21,980)).
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A higher threshold applies if the taxpayer is married (2-300) on the last day of the
income year. In these cases, no levy is payable if the family income does not exceed
$37,089. That threshold amount increases by $3,406 for each dependent child or student
for whom the taxpayer or the taxpayer’s spouse is entitled to a notional dependants rebate
for them. Where the taxpayer is not married on the last day of the year of income, the
threshold amount only increases if the taxpayer is entitled to family assistance (MLA s
8(6)). In the case of a married couple (Y2-300), ‘“family income’’ means the combined

taxable income of both spouses. For any other taxpayer, it simply means the taxpayer’s
own taxable income (MLA s 8).

Where a taxpayer’s family income exceeds the family income threshold by a small
amount, the levy payable is shaded in, with the general effect that the levy payable cannot
exceed 10% of the excess of the family income over the family income threshold (see
further below). The following table shows the income thresholds for payment of the levy
and the range of incomes to which a reduced rate of levy applies (as per the tax return

instructions). These thresholds apply if a taxpayer does not qualify for the Senior
Australians tax offset (see below).

2017/18 income thresholds and shading-in ranges

Category of taxpayer | No levy payable if | Redueced levy payable Ordinary rate of
taxable income (or | if taxable income (or levy payable where
family income) family income) is taxable income (or
does not exceed ... within the range family income) is or
(inclusive) . . . above. ..

(col 1) (col 2) (col 3) {col 4)
Individual taxpayer $21,980 $21,981-$27,475 * $27.476
Families* with the
following children

and/or students:
0 $37,089 $37,090-$46,361 346,352
1 $40,495 $40,496-$50,618 520,612
2 $43,901 $43,902-$54,876 354,877
3 $47,307 $47,308-$59,133 359,134
4 $50,713 $50,714-$63,391 $63,392
5 $54,119 $54,120-367,648 $67,649
6 $57,525° $57.,526"-$71,906' $71,907

* These figures also apply to taxpayers who are entitled to a dependant (invalid and carer) tax offset and those
who are notionally entitled to a rebate for a dependant child or student (including sole parents).

# Where there are more than six dependent children and/or students, add $3.406 for each extra child or student.
T Where there are more than six dependent children and/or students, add 84,257 each extra child or student.

Shading-in rules

The following rules apply where the family income falls within the relevant shading-
in range (column 3 of the table), thereby attracting a reduced levy.

(1) Where one spouse only derives taxable income, the amount of levy payable by that

spouse is 10% of the excess of the taxable income over the relevant threshold
shown in column 2 of the table.
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- Example 2

i ied wi i [ [ is $45,000. Her husband has no
is married with two children. Her taxable income in 2017/18 is $45, band
Iails)ﬁe‘ The relevant family income threshold is $43,901 and the levy payable by Tanya is limited to

10% x ($45,000 — $43,901) = $109.90.

i i $27,476 and the family
Where each spouse has a taxable income in excess of $27, : _
@ income falls within the shading-in range, the levy payable by each represents his/
her proportion of 10% of the excess of the family income over the relevant
threshold. The proportion is calculated by dividing the spouse’s taxable income by
the family income.

P Example 3

For 2017/18, Adrian has a taxable income of $29,000 and his wife Jill has a tE.lXEl!:'JlE: incm?e of $2'{',000,
giving a total family income of 856,000. They have four children, so the family income falls within the
relevant shading-in range ($50,714 to $63,391).

The amount of levy payable by Adrian is calculated as:

iﬁggﬂg % 10% % (856,000 —$50,713)

= $27.J 9
The amuwit of levy payable by Jill is calculated as:

$27,000
£56,000

®x 10% x  ($56,000 — $50,713)

= $254.91

(3) Where one spouse has a taxable income in excess of $21,980 and the other spouse
does not, the lower eamer is not liable for any levy. The higher earner pays a levy
calculated by subtracting a *‘reduction amount’ from the levy otherwise payabloe.
The reduction amount equals 2% of the relevant family income threshold minus 8%
of the excess of the f%nily income over the threshold.

P Example 4

Frida has a 2017/18 taxable income of $30,000 and her husband Benny has a _taxa_ble income of E’_pl”_!,OOO_,
giving a total family income of $47,000. They have one child, so the family income falls within the
relevant shading-in range (840,496 to $50,618).

Since Benny earns less than $21,980, he pays no levy. The levy othcrv\iise _payable by Frida is $600 (ie
2% x $30,000). This amount is reduced by the “‘reduction amount™, which is calculated as:

(2% x $40,495) — (8% x ($47,000 — $40,495))
=$289.50

The amount of levy payable by Frida is thercfore $310.50, 1e $600 — $289.50.

{4) Where one spouse has a taxable income in excess of $27,476 and the ?:Lher ha_s a
taxable income in excess of $21,980 but not in excess of $27,476, the rec_luct}on
amount’” (see (3) above) is apportioned on the basis of each spouse’s contribution
to the family income. However, if the reduction amount as apportioned exceeds the
levy otherwise payable by one spouse, the excess goes in reduction of the levy
payable by the other (s 8(4)).

P> Example 5

Bill has a taxable income of $28,000 in 2017/18 and his wife Honey has a ta_xab_le income of $2},000,
giving a total family income of $51,000. They have three children, so the family income falls within the
relevant shading-in range ($47,308 to $59,133).

The reduction amount is calculated as follows:

12-330
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(2% x $47,307) — (8% x (351,000 — $47,307))
= $650.70

The reduction amount is apportioned between Bill and Honey as follows:

$28,000
$51,000

=$357.25

$23,000
$51,000

=5293.45

Bill:

x  $650.70 Honey:

$650.70

Levy liability of Honey
The amount of levy payable by Honey equals the amount of levy otherwise payable (ie 10% x ($23,000
—$21,980) = $102.00) minus her share of the reduction amount.

ie $102.00 —$293.45
=-$191.45

In other words, no levy is payable by Honey and the excess goes to reduce the amount of levy payable
by Bill.

Levy liability of Bill

The amount of levy payable by Bill equals the amount of levy otherwise payable (ie 2% x $28,000 =

$560) minus his share of the reduction amount and minus the excess from Honey.

ic $560.00 - $357.25 — $191.45
=8§11.30

For the thresholds relevant to trust income, see §6-250.

Senior Australians and pensioners

The 2017/18 Medicare levy thresholds and phase-in limits for Senior Australians
and eligible pensioners (f15-310) are as follows:
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Note: Il more than six dependent children or students, for each additional child or student the lower
income limit increases by $3,406 and the upper income limit increases by $4,257. The upper income
Jimit includes the effect of rounding.

[FTR 1860-100, 1860-150]

92-335 Medicare levy surcharge

Individual taxpayers on higher incomes who do not have adequate private patient
hospital insurance for themselves and their dependants may be liable for an additional
Medicare levy surcharge (MLS), 1%, 1.25% or 1.5% of “‘income for surcharge
purposes’’, depending on their income level. A taxpayer may be liable for the surcharge
for a period that is less than a full year, eg where private patient hospital insurance is
taken out during the year. Medicare levy surcharge is imposed on a taxpayer’s taxable
income by MLA s 8B to 8D and on reportable fringe benefits by the 4 New Tax System
(Medicare Levy Surcharge — Fringe Benefits) Act 1999,

For 2017/18, individual taxpayers who earn more than $90,000 for the year or, if a
member of a couple, have a combined income of $180,000 and do not have private health
insurance are potentially liable for the MLS. Higher thresholds apply where dependants
are involved.

The tables t.elow indicates how the MLS rules apply in conjunction with the private
health insuraiice rebate rules (15-330).

2017/1& income year

Class of people

Medicare levy low income
threshold (no Medicare levy
payable at or below this
level)

Phase-in limit (level above
which the Medicare levy is
payable at the i rate)

Senior Australians and eligible
pensioners

$34,758

P47

Medicare levy is payable at the rate of 10 cents for every dollar between those lower

and upper thresholds.

The 2017/18 family income thresholds for taxpayers who qualify for the Senior

Australians and Pensioners Tax Offset are as follows:

Number of dependent
children or students

Medicare levy low income
threshold (no Medicare levy
payable at or below this

Phase-in limit (level above
which the Medicare levy is
payable at the full rate)

level)
0 §48,385 $60,481
1 $51,791 564,738
2 $55,197 $68,996
3 $58,603 $73,253
4 $62,009 $77,511
5 $65.415 $81,768
6 $68,821 $86,026

92-330

; Income
| Gingles $0-$90,000 | $90,001-$105,000 | $105,001-$140,000 $140,001 and
| over
Families* $0-$180,000| $180,001-$210,000 | $210,001-$280,000 $280,001 and
over
Private health insurance rebate
Base Tier Tier 1 Tier 2 Tier 3
Under 65 years 25.934% / 17.289% / 8.644% / 0%
of age 25415 ¥ 16.943% " 8.471%*
65—69 years of 30.256% / 21.612% / 12.966% / 0%
age 29.651%" 21.180%" 12.707%*
70 years of age 34.579% / 25.934%/ 17.289% / 0%
and over 33.887% 25415%" 16.943%*
Medicare levy surcharge
Percentage 0% 1% 1.25% 1.5%
rate

* The families’ threshold is increased by §1,500 for each dependent child after the first. Families include
couples and single parent families.

* The first rebate percentage specifies the rebate percentage that applied from 1 July 2017 to 31 March 2018.
The second percentage specifies the rebate percentage that applies from 1 April 2018 to 30 June 201 8.

The income thresholds that determine the tiers for the Medicare levy surcharge and
the private health insurance rebate remain the same to 30 June 2021. Not adjusting the
income thresholds may result in individuals with incomes just below each threshold
moving into a higher income threshold sooner if their income increases.

The private health insurance rebate is indexed annually. The rebate contribution
from the government is annually adjusted by a universal Rebate Adjustment Factor.

A tax offset is provided to certain taxpayers who become liable for the Medicare
levy surcharge (or an increased Medicare levy surcharge) due to the receipt of a lump
sum payment in arrears (15-350).

12-335
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Trustees liability for Medicare levy surcharge

A trustee assessed under ITAA36 s 98 in respect of a beneficiary may be liable to
pay the Medicare levy surcharge (under MLA s 8E, 8F and 8G) on the beneficiary’s trust
income. Essentially, a trustee will be liable for the Medicare levy surcharge if the
beneficiary is a high income earner without adequate private patient hospital insurance.

Specifically, Medicare levy surcharge is payable by a trustee in respect of the net
income of the trust estate to which the beneficiary is presently entitled (**beneficiary’s
trust income™”) if:

® the beneficiary on behalf of whom the trustee is assessed is not covered by an
insurance policy that provides private patient hospital cover, and

@ if the beneficiary is single, the amount of the beneficiary’s trust income exceeds the
beneficiary’s singles Tier 1, Tier 2 or Tier 3 threshold for the year of income, or

® if the beneficiary is married, the sum of the beneficiary’s trust income and the
beneficiary’s spouse’s income for surcharge purposes exceeds the beneficiary’s
family Tier 1, Tier 2 or Tier 3 threshold for the year of income and the amount of
the beneficiary’s trust income exceeds $21,980 (for 2017/18).

The rate of the Medicare levy surcharge will be 1%, 1.25% or 1.5%, depending on
whether the Tier 1, Tier 2 or Tier 3 threshold applies. Where the relevant provisions do
not apply to the beneficiary for the whole year, for example if the beneficiary is married
for only part of the year, the Medicare levy surcharge is apportioned.

A beneficiary is also assessable on their share of the net income of a trust if that
person is a beneficiary in more than one trust or has income from other sources (eg salary
or wages, rent, interest or dividends). In such a case, the beneficiary’s individual interest
in the net income of the trust is aggregated with their other income (ITAA36 s 100;
96-120), with the result that the Medicare levy surcharge is payable by the beneficiary in
their own right. This prevents a beneficiary from splitting income to potentially avoid
paying the Medicare levy surcharge.

For Medicare levy surcharge purposes, any amount that is not assessable as a resuit
of family trust distribution tax having been paid on it (96-268) is reinstated as pait of the
beneficiary’s trust income (MLA s 3(2A)).

Persons with exempt overseas employment income

Taxpayers who are residents of Australia for tax purposes, and wio have both
taxable income and exempt overseas employment income (ITAA3C s 23AG; 110-860),
are advised by the ATO to complete item M2 of the individual tax return, ie the Medicare
levy surcharge item. This is because while they may not be separately liable for the
Medicare levy surcharge (eg because they are under the surcharge threshold), the exempt
overseas employment income is added to their taxable income to determine the average
rate of tax, including Medicare levy and Medicare levy surcharge (if applicable), on their
notional income. That average rate of tax is then applied to their taxable income
(f10-865).

[FITR §109-215; FTR §778-360, 9860-100, 1862-035]
92-340 Exemptions from Medicare levy for prescribed persons

Full or partial exemption from the Medicare levy is provided to a taxpayer who
qualifies as a *‘prescribed person’” (ITAA36 s 251T).

A “‘preseribed person’” 1s:

(1) a person entitled to full free medical treatment as a member of the Defence Forces

or as a relative of, or as a person otherwise associated with, a Defence Force
member

(2) a person entitled under veterans’ entitlement or military rehabilitation and
compensation (repatriation) legislation to full free medical treatment

2-340
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(3) a blind pensioner or a sickness allowance recipient

(4) a person who is not a resident of Australia for tax purposes (the Medicare levy
exemption that applied to Norfolk Island residents is repealed from 1 July 2016)

(5) a person who is attached to a diplomatic mission or consular post established in
Australia or a household member of the person’s family, prqwded the person is not
an Australian citizen and is not ordinarily resident in Australia

(6) a person certified by the Health Minister as not being entitled to Medicare benefits
(ATAA36 s 251U(1)).

For those persons not entitled to Medicare benefits, an ejgemption from the Medicare
levy can be claimed in their tax return. To claim the exemption, the person must have a
Medicare Entitlement Statement that can be obtained from the Department of Human
Services by completing the relevant application form.

Prescribed persons are not liable for the levy if:
e they have no ‘‘dependants’’ (§2-310), or

e all of the person’s dependants are themselves prescribed persons of any type (s
251U(2)).

If a prescrived person in category (1), (2) or (3) has any _dependants who do not
qualify as described above, that person will be treated as a prescribed person for one-half
of the year, and will therefore be liable for one-half of the levy otherwise payable
(2-360}. (Prescribed persons in categories (4), (5) and (6) are fully liable for the levy if
thev huve dependants who are not prescribed persons.)

For these purposes, prescribed persons in categories (1), (2) and (3) will be treated
.s not having dependants — and will thereby remain exempt from the levy — in certain
situations (ITAA36 s 251R(6A) to (61)). The relevant rules are as follows.

(1) Where the taxpayer has a dependant who is liable for the levy, that dependant is not
treated as a dependant of the taxpayer.

P Example

Bruce is a blind pensioner. Bruce’s spouse is a clerk liable for the levy. They have no children. Bruce’s
spouse is not treated as a d¥pendant and Bruce is exempt from the levy.

(2) A child is not a dependant of the taxpayer where the taxpayer has a spouse who is
liable for the levy and who contributes to the maintenance of the child.

P> Example

Leonie is a blind pensioner. Leonie’s spouse is a teacher who is liable for the levy. Tk_xcy have one child
and they each contribute to that child’s maintenance. The child is not classed as Leonie’s dependant and
Leonie is not liable for the levy.

(3) A child may be treated as a dependant of only one member of a married couple who
are both prescribed persons (two persons, whether of the same sex or different
sexes, who are in a registered relationship under a prescribed state or territory law
or who lived together as a couple are treated as if they were married; if cither
person was legally married to another person then that latter r;latlonshlp‘ is
disregarded. Further, a child of an individual includes an adogted thld, 'stepc_hlld,
ex-nuptial child, a child of the individual’s spouse and a child of the individual
within the meaning of the Family Law Act 1975).

In these cases, only one spouse will be liable to pay half the levy on account of the
child and the other spouse will be completely exempt. To qualify fqr this treatment,
the couple must enter into a *‘family agreement’’ at or before the time of lodgment
of the return of income of the person claiming the exemption. The agreement must
state that, for the purposes of the levy, the child is to be treated as a‘dependanjt of
only one of them and must specify which one. The tax return instructions contain a
form of agteement for this purpose which can be completed by the parties. The
person claiming the exemption must, depending on the complexity of their tax

q2-340
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2018/19 repayment income

Rate of repayment*

$80,198-$86,855

$86,856-$91,425
$91,426-5100,613
$100,614-%$107,213
$107,214 and above

6%
6.5%
7%
7.5%
8%

* The repayment rate is applied to the repayment income.

2017/18 HELP repayment threshelds and rates

The HELP repayment income thresholds and repayment rates for the 2017/18
income year are as follows:

2017/18 repayment income Rate of repayment*
Below §55,874 Nil
$55,874-$62,238 4%
$62,239-568,602 4.5%
$68,6003-372,207 5%
$72,208-%$77,618 5.5%
$77,619-$84,062 6%
$84,003-$88,486 6.5%
$88,487-$97.377 7%
$97,378-$103,765 7.5%
$103,766 and above 8%

* The repayment rate is applied to the repayment income.

A person with a spouse and/or dependant(s) is not liable to make repaymens if no
Medicare levy is payable on their taxable income for that income year or if the arnount of
levy payable on their taxable income is reduced (HESA s 154-1(2)). The ¢ .oramissioner
(or the AAT) has the discretion to amend a HELP assessment so as to reduce or defer an
amount payable if he is of the opinion that payment of the assessed arneat has or would
cause serious hardship to the person, or there are other special reasons that make it fair
and reasonable to amend the assessment (HESA s 154-50; Case 12/2004).

Student start-up foans

The student start-up scholarship has been replaced with an income-contingent loan,
the student start-up loan. There is a limit of two loans a year of $1,025 each (indexed
from 2017). The loans are available on a voluntary basis, and are repayable under similar
arrangements to HELP debts. Amendments to ITAA36 s 82A ensure that repayments of
loans do not form part of deductible self-education expenses (16-450).

Higher education contributions cannot be claimed as a tax deduction, regardless of
whether they are paid by the student, a parent, an employer or some other person, unless
incurred in providing a fringe benefit (ITAA97 s 26-20).

A checklist summarising other tax measures relevant to students is at 944-140.

[FTR %865-050]

12-380
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q2-385 Tertiary Student Financial Supplement Scheme

Tertiary students who were eligible for the Youth Allowance, an Austudy payment
or an ABSTUDY grant, or tertiary students who would be eligible for such a payment but
for the parental income test and whose parents’ adjusted income was less than a certain
amount per year, were eligible to receive a voluntary financial supplement (FS) under the
Student Assistance Act 1973 or the Social Security Act 1991.

The FS was in the form of an interest-free private sector loan paid under the former
Student Financial Supplement Scheme, which was subsidised by the Commonwealth. A
separate FS loan contract was entered into for each year of financial assistance. Five
years after an F'S contract was entered into, the Commonwealth purchased the relevant FS
debt, and the borrower became liable to repay the indexed amount of the accumulated
debt through the taxation system. The Student Financial Supplement Scheme closed on
31 December 2003. Existing FS debts continue to be collected through the tax system.
Annual repayments calculated as a percentage of the borrower’s taxable income are
required once a minimum level of taxable income is reached (essentially the same as
HELP “‘repayment income’”), the repayment rate increasing as taxable income increases.

Where a person owes both a HELP debt and an FS debt, the required FS debt
repayment is in addition to any required HELP repayment. A discount was offered for
voluntary repavicent of all or part of the FS debt during the initial five-year period. FS
debt repaymenis cannot be claimed as a tax deduction unless incurred in providing a
fringe benefit (ITAA97 s 26-20).

2018/ 1acome year

1iie income thresholds and the repayment rates for 2018/19 are as follows:

" 2018/19 repayment income Rate of repayment®

i Below $51,957 Nil
$51,957-$64,306 2%
$64,307-$91,425 3%
$91.,426 and above 4%

* The repayment rate is applied#0 the repayment income.

2017/18 income year
The income thresholds and the repayment rates for 2017/18 are as follows:

2017/18 repayment income Rate of repayment®
Below $55,874 Nil
$55,874-$68,602 2%
$68,603-$97,377 3%
$97,378 and above 4%

* The repayment rate is applied to the repayment income.

[FTR 9865-060]
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income if the disposal occurs in the course of the carrying on of the taxpayer’s busingg

(Memorex). The treatment of gains realised on the sale of depreciated equipment fi
part of the ordinary course of the taxpayer’s business is discussed at §17-630.

Partly-manufactured goods are normally treated as trading stock. Amounts recejy

50
916-158). 0;

A payment in respect of accrued leave entitlements of an employee transferred from
one employer to another is assessable income of the employer who receives the paymeg
where the payment is made under: (a) a Commonwealth, state or territory law; or (b) g

award, order, determination or industrial agreement under any such law (ITAA97 s 15).5'_)_'
S

Fees or commissions for procuring a loan of money are generally ordinary income
(National Mortgage). A fee for guaranteeing the repayment of a loan may also be
assessable as ordinary income or under ITAA97 s 15-2 (10-060) (Case W26).

Interest, non-refundable premiums, etc, received by banks and finance companies

are assessable income. All amounts received from an insured in connection with the

writing of general insurance contracts, including stamp duty, fire brigade charges and
reinsurance commissions, are assessable income of the insurer. Special rules govern hoy

and when insurance premiums are assessed (f/9-050). The taxation of life assurange
companies is considered at §3-480 and following. '

For the tax treatment of sale and leaseback arrangements, see 923-240.

The question of when income is derived can depend on the nature of the income ang
the income-eamning activities of the taxpayer. The timing of the derivation of income
arising from a range of transactions and income-eaming activities is examined at 99-050.

910-112 Isolated transactions

The profit arising from an isolated business or commercial transaction vl pe
ordinary income if the taxpayer’s purpose or intention in entering into the transaciicn was
to make a profit, notwithstanding that the transaction was not part of the taxpay=r’s daily
business activities (Myer). This is called the Myer principle. In Myer, ‘the taxpayer
company lent $80m to a subsidiary (at commercial rates of interest) us part of an
extensive plan to diversify its operations. A few days later, the taxpayer assigned to a
finance company for a lump sum of $45m its right to receive inter=svu,ader the loan to the
subsidiary. The High Court held that the $45m was received as part of a profit-making
scheme and was, therefore, ordinary income (f10-020). An important factor in this
decision was that the two transactions were integral elements in the plan to diversify (the

taxpayer would not have made the loan if the finance company had not agreed to take the
assignment of the right to interest).

Compensation received for the compulsory acquisition of land acquired by &
taxpayer for sandmining and eventual subdivision was assessable pursuant to the Myer ‘
principle (Moana Sand). A gain realised on the disposal of land by a taxpayer who
carried on a building and project management business was also assessable as the land
had been acquired to prevent the former owner opposing the rezoning of a site which was
the subject of a development project to be coordinated by the taxpayer (Richardson). A
payment to a solicitor to vacate leased office premises, one year after exercising an

option to renew the lease for a further three-year term, was held to be income (Case
57/94).

For the Myer principle to apply, profit-making must be a significant (but oot
necessarily the sole or dominant) purpose or intention (TR 92/3). Although the taxpayer's
purpose or intention is usually to be ascertained from an objective consideration of the
circumstances of each case, the taxpayer’s subjective purpose or intention may be the
determining factor (Westfield). The Commissioner considers that it does not matter if the

10-112

for other types of work in progress are specifically made assessable (ITAA97 s 15. k-

[FITR 918-300, 119-210, 919-400, 953-050] 1
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i i lated when the taxpayer
; i s which was not specifically contemp!la
ofit 3 Obtalt%(zdtlrjgnzarcrzlteigg (TR 92/3), but therc are statements in Myer and Westfield

actors which the Commissioner cons@ders to be 1'elevant_m
amounts to a business Or commercial

4 into 5
?;?;ﬁ suggest otherwise. The f

rmining whether an isolated transaction
?;tr?saction are set out in TR 92/3.

isi a taxpayer in the course
£ t}ti?nﬁ(—ize;cc:f::ts;c:g i?l(éi?;nf:?t]:%lf iigglzfgvgéi%%???%:%gi; Er:r%(%:l ;an); 2 i}tlg%pégg |
23;11115 deveel (;fszrig fg$ gjﬁics:%l?t ziéaézja?lifqgiiiﬁt fc?rr £1oth£:pcgmpmy, was captiitailt?;dar];{ét ‘
B el o was o purt fhe xpeyers oty B S
B ot el s i s e o DL
:,u}fjig S\:;;r?tl]lgrllgncg; gﬂﬁi Earsh??e as the profits were not an ordinary incident of its

pusiness. Of course, a capital receipt may be assessable under the CGT provisions.
us 3 )

i i ification amounts paid to a i

is of Myer, the ATO coumders.thqi_mdemrlu : s T '
o thet 1:1‘:1511;61(') by 21} borrower against the liability for interest w1thhold1ngl:, tg;{t;v;}: ‘
'um-relslldegle incode of the lender. Those amounts will therefore be assessable 1 |
Egunrti ()1,121-07(') {sin Australia (TR 2002/4). ‘

[FITR §18-235, 718-300] |
: : |
-1 Cancellation or variation of business contracts | )
Ordinarily, amounts received in connection with the vat’iatic;_rll_, cs;c;}lllgt;f;;r 1;12;?)(;(1
* ordi ametcial contracts are income in nature (eg [f1€avy j B
f{aziz%?gi;;%e one case, however, compensation }for tt}}lf vargeslitzﬁg 1—;2 :dl;?ge?zg
. id to a wholly-owned subsidiary, where the su iver
supp!geggggﬁclﬁofa;lhe payment and the payment was not a product ofhanjil bL:;smg;Sﬂ?; |
mnS1ue- roducing activity carried on by it, was not assesgable in the ?i%r St
re‘lf)er'ld' o (Federal Coke). It the compensation had been paid to the S?pl}]l W;ra
:‘aﬁdlgve been assessablg. (The CGT provisions would be relevant if the case

|
heard today.)

ion i i llation, assignment, variation ot “
ere compensation is received for the cance , o
breac\g}cl)f an ageﬁcy agreement, and the agency 1s one of several hel_dlbzrn tl'igl ;:a)égﬁgse; . |
that its cancellation, etc, may be regarded as a 130rmald1_:raa(11;1;gn 3.5 11(1 i |
rryin ' i i i ted as ordin ! .

arrving on the business, the receipt will be trea ; i
;aaymegt received as compensation for termination of an agency agrﬁement zelz;t‘ljrlll%tti?u o |
distribution of a particular product was held to be income where the agenhgd sy |
only one section of the taxpayer’s many business activities — the taxpayter " essegﬁally |
with a substantial part of its business undertaking and the _pa}yrréeg . owflow e |
designed to compensate the taxpayer for the loss of profits anticipate |
agency agreement (Allied Mills Industries).

On the other hand, where the agency or other agreement in qufsmn ézlﬁzosﬁu;?etﬁ: |
the whole or the greater part of the business eam,mgs, 50 that_ the tcanture e taceint
agreement constitutes a destruction of the taxpayer's profit-making s rﬁf bus;ness was to ‘I
will be capital. See, for example, Case Y24 where a company whoseilsct)ion b daliiRy |
deliver newspapers and magazines received a payment on the cance n? prp——
contract, In those circumstances, the payment will e agsessablo 'y 1y c1standir1g motor l\
the CGT provisions apply. In Co-operative M_otors, a company s onlglad oo T 10 |
vehicle distributorship was effectively terminated. The GRHIpHLLy from the vehicle ‘
compensation, but it did receive a $300,000 ex gratia payment d tﬁ t the payment |
manufacturer in recognition of its past services. The company argue aan ’in)ncome- |
Was a gift, but the Federal Court ruled that it was a product of the company |
gamning activities and, accordingly, was assessable income.
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The assessability of an ex gratia compensation payment arising from a gover; lease gurrender receipt of a legsor is otherwise of a capital nature. A lease
decision prohibiting or restricting the commercial operations of a business wil] receipt of 2 lessee is of a qaplt_al nature when recewec_i for the surrender of a
determined in accordance with the principles outlined above. Tf the business is forced ¢ formed part of the profit-yielding structure of the business of the lessee. For
close down completely, the payment is likely to be capital but may be assessable 1,
the CGT provisions.

of the CGT treatment of lease surrender receipts, see f11-270 and §12-680.

o Commissioner considers that an amount paid to a‘business tenant to vary a lease
i extra space or to relocate within the same building, or to encourage the tenant
u;fin the same leased premises, is also assessa}ble. Howevcr_, an 1qcent1\{e paid to a

entering into a lease to commence an entirely new bulsmess is unhke}y to be
income although, in the Comml'ssmner’s opinion, it would constitute an
e capital gain under the CGT provisions (IT 2631; 11-300).

h lease incentives

[FITR 919-250, §19-

10-115 Amounts received for restrictive covenants/sterilisation of assets

Amounts received in consideration of a restrictive covenant, where the reci
undertakes not to use specified assets or to trade only with the other party to
agreement, are of a capital nature (Dickenson). They are therefore only assessable t
extent that the CGT provisions apply (Y11-280). Nevertheless, in some circumstang
amount received for limiting or restricting the operations of the recipient may be of
revenue nature, eg where it is in the nature of an amount intended to replace profits
would otherwise have been made.

” on-cash lease incentives which are convertible to cash (eg vehicles, boats,
os or computer equipment), and which are received by business taxpayers in
1 to business premises, have an income chqracter, either inherently or by .vn"tue_ of
6 s 21A (10-030), and are taxable at their full monetary value. If the incentive
s as depreciable plant or equipment an_d is used for income-producing purposes,
Amounts received for the sterilisation of assets are capital receipts (eg a lump‘ ayer is entitled to a depreciation deduction (§17-010).
payment as consideration for surrendering valuable stock options: MeArdle’s
except where the asset is merely rendered partially inoperative for a limited period.
asset was acquired on or after 20 September 1985, the CGT provisions may

although in some limited circumstances roll-over relief may be available. A Tump sum
instalments of a lump sum received by a service station proprietor for exclusive trade
to an oil company are generally regarded as capital.

on-cash ledse. incentives which are not convertible to cash.are asses'sable_ by virtue
A excent where the “‘otherwise deductible’” rule applies or where it is non-
wiible entertainment expenditure (§10-030). The Commissioner’s views on the
. of s 21A to non-cash lease incentives can be summarised as follows (IT

; : : ent- eriod — effectively tax-free
A lump sum payment received as compensation for the forfeiture to the Crown ent-free p ¥

beneficial interest in coal mines and seams was held to be a capital sum

interest-free loan — effectively tax-free, provided it is a genuine business loan and
Northumberland Development.

~ pot a disguised cash payment
o fice fit-out:
 _ ifowned by the landlord — effectively tax-free

[FITR 718-300, §19 0

910-116 Lease incentives

_ if owned by the genant — assessable but a deduction will be allowed for
- depreciation to the extent that the fit-out qualifies as depreciable plant or
i articles

In general, a cash incentive paid to a business taxpayer to enter ‘nito a lease
business premises is assessable income (Monigomery; Cooling: J'Connell).
Montgomery, the High Court held that payments received by a law firin i1s an incentive
enter into a lease of premises were assessable income, even :nough they were n
received by the firm in the ordinary course of its business. The court considered tha
firm used or exploited its capital (whether taken to be the entering into the
agreement or the firm’s goodwill) to obtain the incentive payments.

f_f_‘ free holiday — a complete holiday package comprising travel, accommodation,
~ meals and recreation will be effectively tax-free to the tenant, as the cost will not be
~ deductible to the landlord

i yment of removal costs — fully taxable except to the extent that the costs relate
A lease surrender payment received by a service company for a large firm | revenue items such as trading stock

solicitors was assessable as ordinary income (Rotherwood). In TR 2005/6,
Commissioner states that a lease surrender receipt would constitute assessable ine

under ITAA97 s 6-5 if received:

b payment of surrender value of existing lease — fully taxable.

ere s 21A applies, the ‘‘arm’s length value” of the incentive is assessable

030).

(1) (a) in the case of a lessee, n the ordinary course of carrying on a business
trading in leases; or (b) in the case of a lessor, in the ordinary course of carry
a business of granting and surrendering leases

[FITR 19-210; FTR 97-175]

lisation of Real Property and Securities

(2) as an ordmnary incident of business activity (even though it was unusual 0Of
extraordinary compared to the usual transactions of the business), or 0 Realisation of real property
(3) as a profit or gain from an isolated business operation or commercial transa
entered into by the lessee or lessor (otherwise than in the ordinary cours

carrying on a business), with the intention or purpose of making the relevant p
or gain,

e proceeds from the mere realisation of a capital asset or from the change of an

t do not give rise to income according to ordinary concepts or to a profit arising
profit-making undertaking or plan within the meaning of ITAA97 s 15-15 (for
acquired before 19 September 1985) (f10-340), even if the realisation or change

f10-115 f10-120
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is carried out in the most advantageous manner — these being an affair of caj

course, the CGT provisions may apply in relation to property acquired on or
September 1985.

0 Realisation of securities

i i lisation of shares or
. overning the tax treatment of gains from the realis:
e ities are the same as for other property. For further d;scussu‘)?, S’E’:e(%%g_gigj
. : i i “traditional securities -
In the NI" Williams case, the High Court commented that an owner of land y rules apply o the disposal or redemption of “‘traditi

holds it until the price of land has risen and then subdivides and sells it is not theys emi-government securities (f23-353)
engaging in an adventure in the nature of trade or carrying out a profit-making s¢

even if the landowner seeks and acts on the advice of experts as to the best meth
subdivision and sale or carries out work such as grading, levelling, road building ap,
provision of water and power. More examples of the principle that the proceeds from
mere realisation of a capital asset are not assessable as ordinary income are S
(profits realised on the sale of subdivided farming land); Ashgrove (receipts
agreements for the sale of timber growing on the taxpayers’ land); Casimaty (pro

sale of farming property); and McCorkell (profits from the sale of a subdivided orch

ergion of s
e [FTR §16-260]

Foreign exchange and futures transactions

details of the tax treatment of foreign exchange gains and losses, see §23-075.
ﬁnents and speculation in futures contracts, see 923-370.

ties and Subsidies

The distinction between the mere realisation of an asset and a business venture
always clear and, in some cases, the development of land may be so extensive th
taxpayer is in fact engaged in a business venture (ultimately it is a question of
Whitfords Beach, the taxpayer company acquired 1,584 acres of land for non-comm

purposes. Thirteen years later, the original shareholders sold out and the company ble as ordinary income. Such items are included in assessable income on an
its new ownership, adopted an entirely new set of articles; it then embarked on a | 4

ong basis vhere the items represent trading income of the taxpayer (19-030).
complex course of activity which invelved the land being rezoned and develo '

P
residential subdivision. Vacant lots were sold over a period of many years

substantial profit. The High Court held that the taxpayer’s activities amounted to
than the mere realisation of a capital asset and constituted the carrying on of an
business of subdividing and selling land. See also Stevenson, Abeles and

Similarly, where properties are sold by a property investment company as part

normal business operations, the profits will be assessable as ordinary income (Cl
Services). d

Treatment of bounties and subsidies

dinarily, bovnties and subsidies received in relation to carrying on a business are
?

idi i i i i a business which are not
. tios and subsidies received in relation to carrymg on ! e I
* 1 wqgordinary income (ie receipts of a capital nature) are express}y _mcluded in
: ?ncome by ITAA97 s 15-10. In this sitnation, the amount 18 imcluded in
le income in the year of receipt, unless the amount has been prepaid.

e following payments have been held to be ordinary income:

stributions by a Totalisator Agency Board to racingbclélbs (}1(138(;jstributions were
‘ ' ' idi j Amateur Turf Club;, Case K4
The Commissioner considers that, in the following circumstances, the net p "h_ also held to be subsidies) (Brisbane Ar of

the sale of land is assessable as ordinary income, although each case must be defais

an R i imburse the company for
! E t made to a manufacturing company to reim )
L | ?@En&d?turgéagf a revenye nature (the grant was also held to be a bounty or subsidy)

(Reckitt and Colman).

lines on the tax treatment of government payments to industry to assist entities
hence, continue or cease business are set out 1n TR 2006/3.

® where land is acquired in an isolated commercial transaction for, the purp
development, subdivision and sale, but the development and scbaivision di
proceed and the land is subsequently sold (TD 92/126)

where land is acquired for development, subdivision and saie but the developmen

A payment by a state government to a building society following the winding up of
is abandoned and the land is sold in a partly developed state (TD 92/127) ]

' i 15-10 as a subsidy (First
sory contingency fund was assessable pnder 5 _
ctal gxilding Sgociezy), as was a grant received by a taxpayer under the Dairy
Assistance Program (Plant). Grants under the First Home Owner Grant Scheme
assessable. The ATO considers that the wine producer rebate is gssessable as
income (ATO Fact Sheet ‘“Wine Equalisation Tax — new wine producer
(NAT 11779)).

ayments received under the Sustainable Rural Water Use and Infrastructure
::rz gs?lally assessable as ordinary income or under s 15-10 to the extent that
e not consideration for the surrender of water rights. However, taxpayers may
to make the payments non-assessable non-exempt income (and to d1§regar;11 any
in or loss from transferring water rights) in which case the expenditure that 1?
from the payments will not be deductible (and will not form part of the cost base o
ot) (18-080).

details of the tax treatment of various government payments, sce §10-197. A
from a fund comprised of public donations is characterised as a gift (§10-070).

[FITR 953-100]

where land is acquired for development, subdivision and sale but, after some

development, the project ceases and is recommenced in a later income year
92/128).

The Commissioner’s views on how to value subdivided farm land are set out i
97/1.

It should be noted that land can be trading stock in the hands of a land dea
Hubert's Island) (9-150; TD 92/124) in which case the net profit is assessable inco
the time of settlement, not when the contract was entered into (Benwerrin; Gasparin).

If a gain is not assessable as ordinary income or under ITAA97 s [5-15, it mi
assessable under the CGT provisions (J11-000). Where a capital gain arises unds
CGT provisions (CGT event Al), the gain is assessable at the time the contra
entered into, not at the time of settlement (§11-250).

[FITR 918-300, 19

110-160
910-120
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Compensation Payments

910-170 Compensation for loss of trading stock and profits

Insurance payments or other receipts in respect of lost trading stock, eg by fige
compulsory takeover or destruction, etc, and amounts received for loss of profits
income due to an interruption to business, eg caused by fire, rain, etc, are asseg
either as ordinary income under ITAA97 s 6-5 or statutory income under [TAA97 g
or s 70-115. So, for example, the following payments have been held to be assessable:

@ compensation paid to a poultry farmer for loss of income suffered when many gf
the farmer’s hens died or became sick because of excessive amounts of pestic
their feed (Gill v Australian Wheat Board)

® damages awarded to a landlord against a tenant remaining unlawfully §
occupation, and which represented the difference between the rent paid by

tenant and the rent obtainable on the open market (Raja’s Commercial College
Gian Singh & Co) !

® damages for lost profits awarded to a lift installation and maintenance comp
against a manufacturer which supplied it with defective lift equipment (Lifironic)

® compensation received by tax agents from the ATO under the Scheme f
Detriment Caused by Defective Administration (Pope).

For special provisions relating to insurance recoveries for live stock and timb
losses, see 718-150. A right under an insurance policy may be an asset for CGT purp
and an insurance recovery may give rise to a capital gain (§11-880). In addition, a righi
recover damages would be an asset for CGT purposes (11-380) and an award
damages may give rise to a capital gain (§11-650). Further, balancing adjustments m
usually be made where assets for which depreciation or other similar deductions hav, Q
been allowed are lost, destroyed, etc (f17-630). Y

Compensation payments for injury to business reputation are usually capital = en if
assessed by reference to lost profits (Sydney Refractive Surgery Centre).

[FITR §19-070, §19:0727, §53-300}

f10-175

Lump sum damages, or a lump sum out-of-court setfisrient, representing
compensation for losses of an income nature only, will be assessable income i
accordance with ordinary principles (§10-010; TD 93/58).

Where the relevant payment can be dissected into its income and capital
components, the income components (such as interest on the principal sum: 910-185)
be assessable income. However, where lump sum damages are a lesser amount recei
mn settlement of an unliquidated claim covering both income and capital elements
cannot be dissected into those elements, the whole amount is treated as capil
(McLaurin; Allsop; CSR).

This treatment of undissected amounts was clearly favourable to taxpayers bef
the advent of CGT. However, the CGT provisions now treat the right to sue for dam:
(or the right to give up the right to sue) as an asset (11-380) which can be disposed of
obtaining an award of damages or by accepting a settlement. Generally there will b
better CGT outcome if the amount received can be attributed at least partly to
“‘underlying asset’’ (eg damaged property) rather than solely to the asset embodied in
right to sue. If the amount is an undissected amount and the taxpayer cannot make &
reasonable estimate of the income and capital components, the whole amount will be
taken to relate to the disposal of the taxpayer’s right to sue (TR 95/35; 11-650). :

[FITR 19-093

Damages paid in undissected lump sum

q10-170

ASSESSABLE INCOM

410-180 Workers
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compensation

other periodical workers compensation payments (or periodical payments
Jegislation) received as compensation for loss of wages (whole or partial) are

" b%e as ordinary income (they are not assessable under ITAA97 s 135-2:
assesjsaksrer‘ Case Y47, Maher). The same generally applies to a lump sum paid in
%10'060) Un ¢ to receive weekly payments of income or for loss of employment
J. Brackenreg; Riley; Edwards;, Gupta; TD 201(}/1 8). However, ift the
{Eowarc; to a lump sum can only be made under certain clrcum_stances, and its
gommut2tio” uires consideration of other factors, it may possibly be capital (Barnett). A
galculation ref;]mutati{m referable to the period after the taxpayer reached the age of 65

_ 5 _
:axsp flgrsnalcso been held to be capital (Coward).

d sum workers compensation award for loss qf a I@mb, eye, finger, etc,. is not
nor is a payment for medical, etc, expenses. Likewise, a fixed sum awarded in
: isfaction of an employee’s workers_compensatmn claim against an employcr, even
E resents in part unpaid periodical payments as well as compensation for loss
e ]‘; rztlz: and loss of earning capacity. For guidelines on when the receipt of a lump
gﬁ;]clgnmiaens’ationfsettlement amount is assessable, see TD 93/58.

Week_]y or

A fixe
assessable,

t ‘was held that a taxpayer who had to repay workers compensation

Ter / ]
I:nf:a;}fm receiving a lump sum settlement was not entitled to ha\{e 4 previous
g‘ger;lsmev‘ asiended to exclude the compensation payments. In Reiter, workers

ersation payments received by a taxpayer after he had recovered :iamages were n?:[
g:;l}’s ' ‘~¢ income as they were required to be repaid under Victoran ‘double dipping
Wwoon

|28 ation.
In Cooper, a lump sum payment representing arrears of invalidity benefits was
assessable in the year of receipt. The same applies to arrears of workers compensation

[ J i t received by a
id as a lamp sum (Vargiemezis) and a ipmp sum compensation paymen
PRaégerave Forcé) membet in respect of lost civilian income (ID 2003/260).

[FITR 919-110, §53-358]

§10-185 Personal injury®€ompensation

The general position is that lump sum compensation payments for personal injury
(including any pre-judgment interest component) are not assessable as ordinary income
or statutory income (ITAA97 s 51-57). They are also exempt under the CGT provisions
(911-650), although a component of a lump sum that is identifiable as compensation for
Joss of earnings is taxable (ID 2003/260). A lump sum awarded to the spouse of the
injured person in recognition of the care the spouse provides may be non-assessable (1D
2002/583 (withdrawn)). However, where the personal injury component of an
undissected lump sum termination settlement could not be separately 1de_nt1ﬁed, no part
of the payment was exempt as personal injury compensation (TR 95/35; Dibb).

: . s . Ty

Compensation payments that provide the victim with an income stream are genera
assessable. Deferred lump sums may also be assessable under ITAA36 Div 16E if they
fall within the definition of a qualifying security (Y23-320).

Normally, if an annuity is purchased out of a lump sum tax-free payment, it may be
assessable to the extent that the annuity payments include a component related to the
investment earnings on the underlying lump sum (ITAA36 s 27H).

 In Brackenreg, a lump sum settlement, which had been commuted from a Weekly
Compensation payment, was assessable income. In Maher, weekly compensation
Payments under the Safety, Rehabilitation and Compensation Act 1988 were assessable
income. In Case 9/2006, weekly workers compensation paid in arrears as part of a clearly
dissected lump sum was assessable income.

910-185

R R
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Division 54 exemption for structured settlements and orders

ITAA97 Div 54 provides an exemption for certain annuities and lump gy
provided to personal injury victims under structured settlements or structured orderg,

A structured seitlement is one that meets all of the following five conditions:

(1) The claim must be for compensation or damages for personal injury suffered

person and the claim must be made by the injured person or by his/her Jogy
personal representative.

(2) The claim must be based on the commission of a wron
statute.

g or on a right created py
(3) The claim cannot be an action against a defendant in his/her capacity ag gy
employer, or an associate of an employer, or a claim made under Workers

compensation law, or a claim that could instead be made under wWorl
compensation law.

(4) The settlement must be in a written agreement between the parties to the ¢

This applies whether or not the agreement is approved by an order of a court or isin
a consent order made by a court.

(5) The terms of the settlement must provide for some or all of a Iump sum award of
compensation or damages to be used by the defendant or the defendant’s msmen}é
purchase from one or more life insurance companies or state insurers: s

— an annuity or group of annuities to be paid to the injured person (or his/her
trustee), or

— an annuity or group of annuities combined with one or more deferred ]’u@-,.

sums to be paid to the injured person (or his/her trustee).

A structured order is essentially an order of a court that satisfies conditions b

(3) and (5) above but is not an order approving or endorsing an agreement as u-\.e;‘
in (4) above.

Exempt personal injury annuities s

A personal injury annuity is an annuity purchased under ths te:ms of a structured

settlement or structured order. A personal injury annuity will % cilgible for exemption
(ITAA97 s 54-15) if (broadly) the following conditions are met. '

® The compensation payment or damages, if paid in the form of a lump sum at the

date of settlement or order, would not have to be included in the assessable income

of the injured person (eg it is not compensation for lost earnings) (ITAA9T s
54-20). :
The annuity instrument only allows for payments of the annuity to be made to thé
injured person, his/her trustee, a reversionary beneficiary or the injured person’s:
estate and contains a statement to the effect that the annuity cannot be assigned and
cannot be commuted except by a reversionary beneficiary (ITAA97 s 54-25).

The annuity instrument provides that the payments of the annuity are to be madeal
least annually over a period of at least 10 years during the life of the injured person
or for the life of the injured person. Annuity payments may be guaranteed up to m
years after the date of settlement. In the event the injured person dies during the
guarantee period, the remaining payments may be made to either the injured
person’s estate or a reversionary beneficiary (ITAA97 s 54-30; 54-35). '

The annuity or annuities in total provide a minimum monthl

y level of support over
the annuitant’s life (ITAA97 s 54-40). )

M

q10-185
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ASSE

e
Structur
ents that ar

payment e 3

1S purc .
sum (215, Tump sums will be exempt
it

B itions arc met ITAA97 5 534-45 0 )

pt Persona-’ annuity lump sums

i um

ed settlements and structured orders m?y mfculu(tlle nzr;z;r(lirgljicégr;g zg :
i lar intervals to fund exp ASES,
= made to claimants at regular 11 i e
: heelchair. A personal injury lump
s Tocis t or structured order.
structured settlement o _

bBite e e from income tax if all of the following

A s . : structured
There is at least one personal injury annuity provided under the same
®

i igibili iti ibed
lement or structured order that satisfies the eligibility conditions descri
gettlem

- gbove.

. Jump sum would not have been taxable if it had been paid as a lump sum at the
: e lu

i ﬁT}-lge of settlement.

® e dl y 1 dBI‘
Trh mut Il'l’St[umBIlt 1de]lti[les the Stl'uCTu[‘ed Sﬂtﬂemel'lt @) Structuted Order un
V"hl(:l > j I y 1 Vlded and on 5‘ al QO p Yy '

i “ [ ;1501 al njur 1llll’lp sum 1s pI‘O ! 1 WS [0] a IIle“tS (I[

th ann y nj d son or h].theI‘ tI"LlSt(')e, or Con
i "‘ to be made tO the ln_}ure pB_! I ' tains a
ta‘e i1 '1 i to the ef{ect that ﬂle llght tO Tecelve the lump suim CaI]JlOt be asSlgned or

g bt e

. ccmmuted/cashed out.

i t of the lump sum. The
fies the date and amount of the payment ol i,
3 {hepczzrﬂr;af:;rslpggllyl be increased through appropriate indexation or by a specified
um|
percentage.

Payments to reversionary beneficiaries

i i i tax on the periodic
i beneficiary will be exempt from income
‘. Antr:\t;iri}]c;n?rufnp sum payment if the payment(s) would have been exempt from
ingglrr?etax in the hands of the injured person (ITAA97 s 54-65).
' v’

Payments to/from trustee

t if paid directly to the

tured payments that would have been exempt it Al

'm"u:?dr l;iﬂ}é,ns{t)rru :eversicglgry beneficiary will be exempt V\{hen regelﬁstﬁgs?(‘&r%}szwos
ﬂljé injured person or reversionary beneficiary, and when paxd mtl"tth g hih
54-70). The exemption does not extend to investment earnings o .

A payment of a lump sum fo an injured person’s estate or testamentary trust will
also be exempt (s 54-70(3)).

[FITR 9102-620, §1 04-000]

'410-187 Native title payments

An amount or benefit that an indigenous person or indigen ousng‘;idéﬁ;é I\?E:;\Z
teceives directly from entering into an agreement or as compensatl?r}nléome (ITAA97 s
Title Act 1993 (ie a native title benefit) is non—assless-ablel non—eg_emptr;sts and regintered
59-50). An indigenous holding entity includes distributing bodies, tive title benefits
charities (ITAAO7 s 59-50(6)). This will apply retrospectively to na
received from 1 July 2008.

[FITR 108-087]

q10-187
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Social Security, etc, Pensions

f10-190 Overview of social security, etc, pensions

Most pensions paid under the social security and the veterans’
legislation to persons of pensionable age (65 for men and a sliding scale o
and 65 for women) and to wives of men of pensionable age are assessable.
pensions are assessable irrespective of the age of the recipient. For
treatment of pensions, benefits and allowances, see 10-195 — 910-204.

entitlem
T betweg,
Some of;
details of

Where sickness allowances are re

paid by a taxpayer on receipt of a lump
settlement, the assessments for the years in which the allowances were received may
amended so as to exclude the allowances from the assessable income of those y,

(ITAA97 s 59-30; 11 0-895). However, this provision does not apply to amountg Te

because a taxpayer received a lump sum as compensation or damages for a
injury suffered in their occupation.

Where Australia has concluded a tax treaty with another country, pensions recej
from that country are generally assessable only in Australia (122-150).

In cerfain circumstances, tax offsets are available to reduce or eliminate fax
assessable pensions and benefits (15-310 - 15-315). '

f10-195  Assessability of social security payments

Most social security payments are assessable (10-190), with a portion of |
payment being exempt (ITAA97 s 52-5 to 52-40). However, special rebates are alloys
for recipients of some types of social security payments. (

One of the criteria for exemption is whether the recipient is of “*
man, pension age is 65 years. For a woman born before I July 193
for a woman born on or after 1 January 1949, it is 65.
dates, there is a sliding scale:

pension age’’.

5, pension ag: 15
For women born betwean L10Se |

Date of Birth
L July 1935 — 31 December 1936
1 January 1937 — 30 June 1938
1 July 1938 — 31 December 1939

Pensi@ age
60 years, 6 months
61 years v

61 years, 6 months -+
1 January 1940 — 30 June 1941 062 years "
1 July 1941 — 31 December 1942 62 years, 6 months 1
1 January 1943 — 30 June 1944 63 years

I July 1944 — 31 December 1945 63 years, 6 months
Eanuary 1946 — 30 June 1947 64 years
1

"
July 1947 — 31 December 1948 64 years, 6 months

Pension age from 2017/18 onwards

From 1 July 2017, the pension age for both men and women will increase from
years to 65 years and 6 months. Thereafter, the pension age will rise by six months &
two years, reaching 67 years by 1 July 2023.

Pensions and other benefits under Social Security Act

The table below shows the sta

tus of pensions, benefits and allowances payable ur
the Social Security Act 1991].

110-190
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r Basic Supplementary
t amount
- ance amoun
on. et o> e Exempt N/A
— harmaceutical supplement 1
pee P2 Assessable Exempt
E ion
Government Disaster Recovery Payment Exempt I;;i
ictim of Terrorism Overseas Payment Exempt :
3 = Assessable Exempt
b L Assessable Exempt’
—avement allowance
— allowance and one-off payment to carers (carer Exempt N/A
oW
wance related)
ent: 5
1;:Irer or care receiver is pension age or over Assessable Excmpt]
= carer and care receiver under pension age {or care Exempt Exemp
- b
receiver deceased) =
- : ; nt related) Exempt
i _ one-off payments (carer payme /
% Exempt N/A
Carer supplement -~ : o
Chil d disability 2xsistance Exemp
o t-_ i Exempt N/A
= , i paymp]]_ -
abilicy rt pension:
i p age Assessable Exempt’
. Pensu?u . Exempt Exempt’
—under pension age
- t N/A
‘Double orphan pension ]éxempt .
‘. e omic security strategy payment Exempt A
em|
U Jcation entry payment supplement E);emgt R
B lement
' ;upl;;:: Exempt N/A
5 allow
dature age allowance:
R .. 1y 1996 7 Assessable | Exempt!
- re_
; t-30 June 1996 Assessable Exempt’
-_— OS -
fur E partner allowance Assessable Exempt’
lature age p:
‘ Exempt N/A
obility allowance
Ne t:yft llowance Assessable Exempt’
Wstart a
arenting payment: - -
~ —benefit PP (partnered) Assessable Xemp :
ension PP (single) Assessable Exempt
Partner arl)lowance Assessable Exempt’
Pensio t N/A
1sion education supplement Exemp oA
Quarterly pension supplement Exempt L
ckness allowance Assessable Exempt
pecia benefit Assessable Exempt'
| . i Exempt’
pecial needs age pension Assessable p
ecial needs disability support pension: 1
— pension age or over Assessable Exempt
. Exempt’
— under pension age Exempt Ex pt]
— . . =
fj),mal needs widow B pension Assessable Xemp

910-195
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’— Basic

Pension, benefit or allowance amount

Special needs wife pension: '
— taxpayer or partner pension age or over Assessable E—xer;p_t‘_‘\
— taxpayer and partner under pension age (or partner Exempt Exempt!
deceased)

Telephone allowance Exempt N/A 3

Training and learning bonus Exempt N/A f

Utilities allowance

Exempt N/A i

Widow allowance

Assessable Exempt® '
Widow B pension Assessable Exempt! 1
Wife pension: |
— laxpayer or partner pension age or over Assessable Exempt’
— taxpayer and pariner under pension age (or partner Exempt Exempt'
deceased)

Youth allowance

Assessable Exempt’

Bereavement payments:

— special provisions apply where a lump sum social

security payment is made because of the death of the
taxpayer’s partner and the payment is an age pension,
carer pension, disability Support pension, mature age
(pre-1 July 1996) allowance, mature age partner
allowance, special needs age pension, special needs

disability support pension, special needs wife pension
or wife pension.

(I) Increased amounts by way of: rent assistance; remote area allowance; pharmaceutical allowatez and
incentive allowance,

(2) Increased amounts by way of: rent assistance; remote area

allowance; language, literacy and numeracy supplem
supplement.

allowance; pharmaceutical allowarics; incentive
ent; pension supplement; ond Ciean energy

»

(3) Increased amounts b

y way of: rent assistance; remote area allowance; pharmaceuti-a, aLiowance; language,
literacy and numera

¢y supplement; pension supplement; and clean energy suppleniani.

Changes to benefits

[FITR 9103-000, 9103-510]
10-197 Other exempt government payments

In addition to the social security and veterans affairs payments listed at §10-195 and
10-200, the federal government also makes a range of other payments. These include the
following exempt payments (special conditions may apply):

® family tax benefit (ITAA97 s 52-150)

® child care benefit and child care rebate (ITAA97 s 52-150)

110-197
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tion tax refund, schoolkids bonus and back to school bonus (ITAA97 s
catio 3
pReciTs0; 52-162)

. . i ITAA97 s
ngle income family bonus and single income family supplement (
e si

- 2-140
Commonvwealth education or training supplementary payment (ITAA97 s 5 )
e Co s
economic security strategy payment (ITAA97 s 52-150; 52 160)
]
sehold stimulus payment (ITAA97 s 52-1 65)

energy payments under the Social Security Act 1991 (ITAA97 s 52-10)

e hou

lean Titati 1
= bility services payment made under the Commonwealth Rehabilitation Work
il :
. %lf;nlmtgyscheme (ITAA97 s 53-10, item 2)

- acter recovery payments to New Zealand special category visa (subclass 444)
F gl)sla:isers (ITAA97 s 51-30) | 3
e payments from the Thalidomide Australian Fixed Trust (ITAA97 s 51-30) |
b tched savings scheme (income management) payment and the voluntary income
4 rr?lzrfagr;mcnt incentive payment (ITAA97 s 52-10)
e toh.cco industry exit grant ITAA97 s 53-10)

~ (uter regicglilg gndszrelrgg‘;e payment under the Helping Children with Autism
) ] .
() i)c::erferi;onal and remote payment under the Better Start for Children with
Disability initiative (ITAA97 s 52-172) o
® payment under the Continence Aids Payment Scheme (ITAA97 s 52- s
® National Disability Insurance Scheme (NDIS) payment (ITAA97 s 52- | 20
® Prime Minister’s Prizqg for Australian History and Science (ITAA97 s 51-60)

. ds (ITAA97 s 51-60),
® Prime Minister’s Literary Awards ( [FITR §40-340, §102-560]

910-200 Veterans’ pensions and similar benefits

r
The table below shows the status of pensions, benefits and %lqv;g?c?agggzg: Léi;ige
the Veterans' Entitlements Act 1986 (ITAA97 s 52-60 to = -the cﬁse £ iaauat
because of a person’s death are exempt (ITAA97 s 52-65(4)). | ey
service pensions, a special rebate may be allowable to the recipien

Basic Supplementary
mount amount
Pension, benefit or allowance a i
Al i i Assessable Exemp
ge service pension i
Exempt
Aftendant allowance p
Carer service pension: 2 :
i xempt
— both taxpayer and partner are under pension age Exempt j9)
and partner receiving an invalidity service pension : ——
~ taxpayer under pension age and invalidity service Exempt
i riner deceased
pmi;(mer i Assessable Exempt'
— other
Exempt N/A
Clean energy payment xemp
910-200
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Basie Supplementy,

Pension, benefit or allowance amount amount
Clean energy payment under Veterans’ Children Education Exempt N/A
Scheme
Clothing allowance Exempt N/A
Decoration allowance Exempt N/A
Defence Force income support allowance:

— where the whole of the underlying social security Exempt N/A

payment for which the allowance is paid is exempt
Energy supplement Exempt N/A
Funeral benefit (veterans) Exempt N/A
Funeral benefit (dependants of deceased veterans) Exempt N/A
Income support supplement:

— taxpayer under pension age and permanently Exempt

incapacitated for work

— both taxpayer and severely handicapped person Exempt Exempt

constantly cared for under pension age

—both taxpayer and invalidity service pensioner or Exempt Exempt

disability support pensioner partner under pension

age

— both taxpayer and permanently incapacitated Exempt Exempt

partner under pension age

— other Assessable Exempt!

Invalidity service pension:

— pension age or over Assesgable *

— under pension age Exempt Exempt' :
Loss of eamnings allowance Exempt N/A N
Partner service pension: N ‘_‘
—both taxpayer and invalidity service pensioner Exempt Exemot |
partner under pension age
— taxpayer under pension age and invalidity service Exempt Fxempt'
pensioner partner deceased X\ l I
— other Assessable Exerpt'
Pension for defence-caused death or incapacity Exempt N/A
Pension for war-caused death or incapacity Exempt N/A |
Quarterly pension supplement Exempt N/A |
Recreation transport allowance Exempt N/A |
Special assistance Exempt N/A
Travelling expenses Exempt N/A .
Vehicle Assistance Scheme Exempt N/A B
Veterans supplement Exempt N/A
Victoria Cross allowance Exempt N/A -

Bereavement payment:

— payments made after the death of a person for a
number of the above pensions, benefits and

allowances are exempt

f10-200
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i e ar ; pension
unts because of: rent assistance; dependent children; remote area allowance; p

amo
perezsed d clean encrgy supplement.

plemeut; an
tinuing payments under former Repatriation Acts
Contin

imi der former Repatriation
] dants’ allowances and similar payments un .
Pensmnir’i’eat;?iaiion Act 1920, the Repatriation (Far East Strategic Re;ew}% rfcigst
A tS_‘;h;h ;epcgrimion (Special Overseas Serva:'ce_)dAczdec?[f1 ar;cit;};:n?’etg;ﬁﬂemems
193¢, 7 — which continued to be paid under the
ggneﬁt§_f1fgl jjf’igvi sions and Consequential Amendments) Act 1986, are generally exempt
(Transiiion ;

ion that is:
he part of a pension
excepl for t .
lternative to a widow’s pension paid to the mother of a deceased member of the
e analte
Forces, OT

lternative to a social security pension paid to a parent of a deceased member of
d ak? aForces where the parent is of pension age (s 52-105).
i [FITR §103-060, 103-090]

I
i A

Pensions similar to veterans’ pensions N
e i i ingd ernments that are of a similar
-~ +he Australian and United Kingdom gov
Pzz;n;)e(gi; Jpa;ments listed in §10-200 are also exempt (ITAA97 s 53-20). See, for
pature v

examp e, N W \‘\‘ W Pe ISiOn. Howev L]

X 8/7 about a IJK ar ]dO S Supplemen‘.[ary ] €1 he
I il ,]7 \Jg:?]oft EXtend to Ordinary Commonwealth Futh Service or Defence Force
gxemp TIh ©

Sneuation of retirement payments (ITAA97 s 55-5). -
s“pf"?m il t paid to a former soldier under the Safety, Rehabilitation qnd
g mou:ct I;988 was not exempt, as it was in the nature of workers compensation
wén penssgto :imilar to an income support pension payable to war widows and widowers
Ede‘filie Veterans’ Entitlements Act 1986 (Davy). | "y
Certain service-related wounds and disability pensions that a.rle 01t° 0a Ell{m;l y;]::gtl éef : ]]1](:
i Corpor’cltgolngg' axesﬁ[f(f tlégggrgggli;tl gl%)’\igé Ssm;l;lio, itell)n 5). The UK
ind di n -195 or - L,
il{elg%lzéisc?;s:igmptj woundswensi_ons_granted to gseml;;iegf :}33 rirénmeti ljf;rcgtsh grf ; }:22
P anch d}%il)elrzmsgtthgrarizzb}fggeSPSES;?:couEt of medical unfitness attributable
fgﬂ;i"nfsm;\e/atgd by ;rlilitary service. The Commissioner, flccepts that _}}}116 exzﬁp‘;gﬁ
lies gtEI relevant pensions payable by ‘‘any Government (IT 253‘6)-}3'1‘8 ?ut nli) o
:gglies to pensions paid to the person who suffered the wounds or disability

sions paid to a surviving spouse (Case 72).
3 ; [FITR §103-510, 1103-520, §104-510]

f10-204 War-time compensation payments

i i is
A payment to an Australian resident person from a source in a foreign country
exempt from income tax if it is in connection with:

® any wrong or injury
® any loss of, or damage to, property, or
® any other detriment,
that the recipient, or another individual, suffered as a result of:

® persecution by the National Socialist regime of Germany during the National
Socialist period |

® persecution by any other enemy of the Commonwealth or by an enemy-associated
regime during the Second World War

10-204
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@ flight from such persecution

® participation in a resistance movement during the Second World War AZAInSt g
of the National Socialist regime of Germany or against forces of any other “:
of the Commonwealth (ITAA97 s 768-105).

The exemption extends to the legal personal representative of an individual, and
the trustee of a trust established by the will of a deceased individual, in the same way gei
would apply to the individual. It also extends to compensation received in relation fg g
injury or wrong suffered by another person. However, for the exemption to apply, g
payment must not be received from an associate of the recipient. ““‘Associate’’ has h,
same meaning as in ITAA36 s 318, which covers a broad range of entities that g,
associates of natural persons, companies, partnerships and trustees, A similar exemptigy
is provided by s 118-37 for a capital gain or loss made by an Australian reside
individual as a result of receiving such compensation (11-650). 1

[FITR 1585214

Insurance Proceeds — Accident/Disability/Life
T10-210  Accident and disability policies

Periodical payments received by a taxpayer during a period of total or partig
disability under a personal accident, income protection or disability insurance poligy
taken out by the taxpayer are assessable on the same principle as workers compensatigy
(910-180), ie they are assessable where they are paid to fill the place of lost earnings (seq,

for example, DP Smith). This also applies to lump sums paid to settle all outstan'dingg
claims under the policy (Sommer).

An amount payable under a trauma insurance policy to anemployee or self €
employed person does not replace earnings lost by the taxpayer and is therefore n
assessable income (and may also be exempt from CGT).

As to the deductibility of premiums paid on accident and disability policiss, se
916-560.

110-220 Insurance on directors and employees

Amounts received by an employer under an accident (or term), paiicy taken outin
respect of its directors and other employees are assessable as oriinary income if the
purpose of the insurance is to fill the place of a revenue item (eg to replace profits los
through the loss of the employee’s services). This principle applies equally where the
insured receiving the proceeds is not the actual employer but is a holding company which

takes out accident insurance in relation to its subsidiary’s employees (Carapark
Holdings). .

The proceeds of these policies will not be assessable as income if the purpose of the
insurance is to guard against a capital loss. This would apply where, for example

insurance is taken out by a company in respect of a director for the purpose of providing

in the event of the director’s death by accident, funds for the payment to the estate ofd
debt owing to the director.

The proceeds of a life (or endowment) policy taken out by an employer in respectol
employees or a director are not assessable as income (IT 155).

The above rules also apply where insurance is taken out by a partner in respect of
another partner or by a taxpayer in respect of a “*key’’ business associate, even though
the person is not an employee (eg a supplier).

For the application of the CGT provisions to insurance recoveries, see 911-880.

[FITR 953-358]

i

q10-210
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5

ASSE
230 Life assurance and endowment policies
0-

i t policy are capital and not
m proceeds of a life assurance or el_ldow_men ‘
e lum%rfcuomle) even though they may be received in more than one mstalmlelnt (_)f
: ssab;B ;l;ital sum. Similarly, an amount received on the surrender of such a policy is
the fixed C

ital. . )
. 1f, however, the policy provides for the payment of a pension or annuity and mot

-~ or allows the beneficiary the choice between a fixed sum and a pension, the
: S::gl;;y%qents are wholly or partly assessable. See further §14-220.
ensio

ife i 1 trol over the investment of the
holder of a life insurance policy has contro : ’
mgéeot‘}l; as life insurance premiums, the income credited to the investor’s gcc%lll;;t
e ble income of the investor derived at the time of c;redltmg (TD .92/ 166). bs
W assesiaap‘;ly where the investor merely has the right to direct that the investment be
does 10

Jaced in @ particular class of investment operated by the insurer for investors generally.
P CE

the application of the CGT provisions in relation to life insurance, see §11-880.
i [FITR 953-358]

P

€10-240 Bonusezon insurance policies

There ar¢ Cifierence types of bonuses payable on life insurance policies: (1) ?I]nll‘l?;
bo! se: #nd (2) reversionary bonuses paid on maturity, forfeiture or surrender of a li
} _1'1lJ B &

policy.
Anuual bonuses are assessable. f
ble income of a
s assessable (ITAA97 s 15-75). However, the assessa i
.«mnpﬁnj]]ﬁtlugalszggraslfnuaﬁon fund does not include a non-reversionary bonus on a life
a§sura¥1ce policy (ITAA97 s 295-335, item 1; §13-140).

i i ici ken out after 28
' bonuses received under short-term life policies take
Augulifvlegggnggj subject to the following special tax treatment if the risk commenced
after 7 December 1983 (ITAA36 s 26AH):

i i ’ /she
i i investedgr otherwise dealt with on the taxpayer’s behalf or as he
-y E:gfs“;reldt,h? first 10 years, tax is phased in as foll_ows: within Elgh}; lyeeu‘st Oi:;}:i
commencement of risk — assessable in full; in the mI_lth year, assessable asl OS o
thirds; in the tenth year, assessable as to one-third (s 26AH(6)), funf e’i s
ComI;stsioner gives a discretionary reduction (where the pelicy ‘1511 orfei t—;-t 4
surrendered early and it would be unre_asonable to include the full amoun
26AH(8))). However, a tax offset of 30% is available (ITAA36 s 160AAB)

P Example

On 1 January 2012, A takes out a life policy. Six years later he surre_nders the policy and receivesha
bonus of $1,200. Th’e whole of the §1,200 forms part of A’s assessable income in ZOI’Q’IbS. Hovifei\];er,thz
is entitled tc!) a tax offset under s 160AAB. The amount of the tax offset is calculated by applying
standard rate of tax to $1,200.

(2) ifreceived after 10 years, not assessable.
Exemptions
Exemptions also apply to:
® bonuses paid on pre-28 August 1982 policies
® amounts received as a result of death, accident, illness or other disability

® amounts received under a policy held by a superannuation fund or ADF (Whet?e;
complying or not), PST or RSA provider, or effected for the purposes o
complying or non-complying superannuation scheme

§10-240
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Expenditure ITAA97 ITAA36 Reference |
deduction deduction

Rehabilitating mining, quarrying and Former 330-435 Former 124BA f19-100

petroleum sites

Horticultural plant establishment Former Subdiv Former 1247 7F; 18-070

387-C 12477G
Drought mitigation —

Former 628; 636 | 718-000
Spectrum licences Former Subdiv — 17-630
380-A; 380-C
Software Former Subdiv — 917-490
46-B; 46-C;
46-D
GST plant Former 25-80 —
Petroleum resource rent tax Former 330-350 Former 72A 919-005
—

Subdivision 20-A applies to recoupments of deductible rates and taxes, eg payro]|
tax, sales tax or FBT. It does not, however, apply to recoupments of income tay.
(f16-856) or higher education contributions (except where incurred in providing a fringe
benefit) (16-452) as these are not deductible.

A government rebate received by a rental property owner is an assessable
recoupment where the owner is not carrying on a property rental business and receivey
the rebate for the purchase of a depreciating asset (eg an energy-saving appliance) for yse
in the rental property (TD 2006/31). However, an amount received as compensation for

the estimated loss in value of depreciating assets is not an assessable recoupment (TR
2006/3). :

Amount included in assessable income

L

Where the loss or outgoing was deducted in a single year, the assessable recoupmen, .
is included in assessable income in the year of receipt to the extent of the amount ¢cf1%e
loss or outgoing. An assessable recoupment received in advance of the year in whioi the

loss or outgoing is deducted is treated as having been received in the deduction year (s
20-35).

P> Example 1

Retail Co writes off as bad in 2016/17 a trade debt of $1,000 previously inchuded 1.0 assessable income
and claims a deduction of $1,000 under ITAA97 s 25-35. In the 2017/18 y=ar Xetail Co recovers $700

from the debtor. The $700 receipt is an assessable recoupment and is included in Retail Co’s assessable
income in 2017/18.

In 2018/19 Retail Co receives a further payment of $400 from the debtor in respect of the same debt.
The $400 receipt is also an assessable recoupment. Only $300 of this amount is included in Retail Co's
assessable income in 2018/19. The balance of $100 is not assessable. (It is assumed in this example that

the receipts of $700 and $400 are not ordinary income or statutory income because of a provision
outside Subdiv 20-A.)

Where the loss or outgoing is deductible over several income years, the amount of
assessable recoupment included in assessable income in the year of receipt is limited fo
the total amount deducted to date (including deductions in the year of receipt). Amounts
may also be included in assessable income in subsequent income years to the extenl
deductions for the loss or outgoing are available in those years. The total amount of ‘
assessable recoupment included in assessable income over all income years cannot,
however, exceed the loss or outgoing (s 20-40). ‘

P Example 2

Manufacturing Co incurs $10m in 2015/16 for the acquisition of plant which it commences to use i

2015/16. Its expenditure on the plant is deductible on a prime cost basis over 10 years commencing il
2015/16.

110-270
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i i i : stale g i spect of its plant
facturing Co receives a $5m grant from the state government in respect o
- Zgﬁl{lllfeh?&u $5m re%:cipt is an assessable recoupment and is included in assessable income as
expen <
follows:
Deduction Assessable Assessable
jmeyeas recoupment income
($m) (Bm) ($m)
2015/16 1 - —
2016/17 1 — —
2017/18 1 5 3
2018/19 1 — 1
2019/20 1 — 1
2020/21 1 — —
2021/22 1 — —
2022/23 1 — —
2023/24 1 - —
2024/25 1 e —
Tatal 10 5 =N

Where the assessable recoupment relates to property for .which a !Jalanc'mg charge
has becn included in assessable income in the current year or in an earlier year, the total
amavnt deducted in respect of the property is taken to be reduced for recoupment
runmoses by the balancing charge (s 20-45).

p Example 3

Assume that in the previous example: (a) Manufa{:tu.ring Co sells the plant at the er_ld of 201%] 7 fo_r S;E;Sn:l
o that a balancing charge of $1m is recognised in that year;_and (b) Manufacmrmg. Co gtl rece;::ble
$5m grant in 2017/18. The amount of assessable recoupment included in Manufacturing .0 s ailslt?? ane
income (in 2017/18) is still limited to the total of amounts deducted for the plar?t ?(&Wg\f@r, 15‘ Lol
($2m) is taken to be reduced by the balancing charge ($1m) so that the amount included in assess
income under Subdiv 20-A is limited to §1m.

In the case of parrly#deductible losses or outgoings, the amount of the assessable
recoupment is taken to be correspondingly reduced and the amount qf the loss or
outgoing itself is taken for recoupment purposes to be only the deductible portion (s
20-50).

P Example 4

Heidi owns a rental property that is used 75% for income-pruducing purposes in 2017/18. She iru:ulsif
expenditure of $800 on local council rates. In June 2018, Heidi receives a payment of $200 by way o
teimbursement for this expenditure.

Heidi is taken to have received an assessable recoupment of $150 (ie 75% » $200). The expenditure
incurred by her for Subdiv 20-A purposes is taken to be $600 _(16 75% x $800). As the dizrge_d
assessable recoupment of $150 does not exceed the deemed outgoing of $600, an amount of $ is
included in Heidi’s assessable income in 2017/18.

Special rules apply where a taxpayer entitled to deductions in respect of an outgoing
did not incur it, and the recoupment is received by the entity who mcqrred the outgoing.
If the outgoing is deductible only to the taxpayer, Subdiv 20-A will apply as 1# the
taxpayer had incurred the outgoing and received the recoupment (s 20-60): If the
Outgoing is deductible to two or more taxpayers (which may include the entity who
incurred the outgoing), each taxpayer will be taken to have incurred the outgoing and to
have received the recoupment to the extent to which deductions have been claimed by

that taxpayer (deductions will be recouped in the order in which they were claimed) (s
20-65).

§10-270
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However, if the disposal of the car is a taxable supply, the consideration receivapj,
does not include an amount equal to the GST payable on the supply (s 20-115(3)).
An “‘associate’’ is defined broadly for these purposes (ITAA97 5 995-1(1)).

Subdivision 20-B does n

ot apply where the person selling the car inheriteq it
(ITAA97 5 20-145). i

[FITR Y60-430 — §60-450, 1766-350)

910-400 Amount assessable under Subdiv 20-B (disposal of leased car)

Where there is a profit (f10-390) on the disposal of the car, the amo
assessable income cannot exceed the Iowest of

unt includeq in

® the amount of notional depreciation attributed to the

lessee in respect of the leage
period (710-410)

® the amount of deductible lease payments paid under the lease, or

® in a case where the disposal is not the

The assessable profit is also reduced by any amount included in assessable income
under any other provision apart from the depreciation balancing charge provisions, g
where the profit is income according to ordinary concepts (T710-112) ITAA97 s 20-150)

Where a car has been the subject of more than one lease to the taxpayer or an
associate, the amount of profit included in assessable income is worked out by reference
to the aggregated first and second limits for each lease (ITAA97 s 20-1 10(3); 20-125@3);
20-130).

Where there is a sequence of dis

posals involving the lessee and associater, \he
maximum amount assessable in respect

of any disposal after the first one is determined
by reference to the three limits noted above, as further reduced by any. atount(s)

included in assessable income by virtue of any previous operation of ITAA97 Subdiy
20-B or another provision apart from the depreciation balancing cliarge provisions
(ITAA97 s 20-140). Once a vehicle is disposed of by a lessee or an associate for a
consideration that is not less than market value, Subdiv 20-B does i:5t apply in relation to
any subsequent disposal (ITAA97 s 20-135). Special rules apply where there is a disposal
of only a part-interest in a car (ITAA97 s 20-160).

[FIIR §60-440 — §60-490]

f10-410 Calculation of notional depreciation under Subdiv 20-B (disposal of
leased car)

One of the ceilings imposed on the profit which is assessable under ITAA97 Subdiv
20-B is the amount of notional depreciation attributed to the lessee for the lease period

(710-400). This is a notional calculation; no depreciation would in fact have been allowed
because the lessee was not the owner of the car.

The amount of notional depreciation is calculated by comparing the car’s cost to the
lessor for depreciation purposes as worked out under Div 40 (117-080) with the car’s

termination value (17-640), in accordance with the following formula (ITAAS7 s
20-120):

notional
depreciation

number of days in lease period

cost — termination value %
(s TR ) number of days lessor owned car

110-400
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ASSESSABL

rmination value equals or exceeds the cost, the notional depreciation 18

Where the te

- le
' N i r to Mary
b 1 September 2016, leases the ca
ases a car for $30,000 on 1 July 2016 and, on ‘ s
Lease €0 Pu-mh;;f: Ii:ase expires on 31 August 2018 and Mary purchases the car from Lease T
fmzt(‘}%% y’[?;:esﬁotional depreciation is calculated as follows:
§22,000.

B
793

notional depreciation = 8(30,000 — 22,000) x

= $737452

ar iati imi - both the cost and the
i ' the car (depreciation) limit (17-200), bot 1d |
3 Itl'le Cvalisusu?rgfieﬁti[)(é: adjuste(d IfJor the purposes of the notional depreciation
termination

calculation. See the example at J10-420.

[FITR §60-460]

0-420 Example of calculation under Subdiv 20-B (disposal of leased car)
f10-

The follosving example illustrates how the amount assessable under TTAA97 Subdiv
e AR
9(-B on sal¢. is calculated.

| ] Example

Assume that: . . )
(1) on 1 March 2016, Cindy leases a BMW for a period of 36 months
(2) the lease payments are $1,600 per month
(3) use of the car by Cindy is 70% business and 30% private . l o
4) Cindy acquires the BMW from the lessor, Car Leasing Services, on expiry of the lease (ie
10 !
" Febn}:ary 2019) for $40,000, its residual value
Cindy sells the car in April 2019 for $60,000, and

i t of $30,000 but it is subject
i ices ired the car on 15 February 2016 for a cos : _
Fagh%:iingeﬁ\:iﬁoﬁﬁ;jt ($57,466 for the 2015/16 year) for the purpose of calculating the
o :
notional depreciation (§17-200).

i i - [ ever, the
Cindy’s actual profit on the acquisition and sale is $20_,000 (ie $60,000 ?i}?éﬂlggzerfi?y
amm?ut included in Cindy’s assessable income under Subdiv 20-B cannot excee 58

(5
6

it

@ the amount of notional depreciation for the lease (see below), and
® the deductible lease payments of $40,320 (ie $1,600 x 36 x 70%).

Caleulation of notional depreciation

i inati 1 Leasin
The cost of the car to Car Leasing Services is limited to $57,466. The termination value for Ca g
Services is adjusted as follows:

$57.466
$80,000

termination value $40,000

Il

$28,733

The notional depreciation is calculated as follows:
notional depreciation =  $(57,466 — 28,733)

= §$28,370

5 e 1
Since the actual profit ($20,000) is less than the amount of the notional d_GPrlﬂgag(_’;‘ gizﬁ’zogsizgs;big
the amount of the deductible lease charges ($40,320), the amount to be included i
income in 2017/18 is $20,000.

q10-420
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10-422  Profit on sale of other leased equipment

An amount received by a taxpayer as a result of the sale, at a profit, of plant or
equipment previously leased by the taxpayer (including a car, in which case Specia]
provisions also apply: §10-380) and used in the conduct of its business may be assessabla
as ordinary income; alternatively, the CGT provisions may apply (the CGT provisiong gy
not apply to cars). Similarly, where a previously leased asset is traded in and the trade-jp
credit reduces the cost of a replacement asset or the lease payments
new asset, all or part of the trade-in credit may be assessable un
provisions (if depreciation was allowed before the trade-in and the trade-in credit exceg

the written down value), or as ordinary income or under the CGT provisions (TR 98/ 15),

der the depreciatiun

The assessability as ordinary income of gains realised on the sale of leaseq
equipment is illustrated by Reynolds, where a log haulier sold a leased truck with the
approval of the lessor. The surplus of the sale price over the amount required to pay out
the lease was held to be income according to ordinary concepts because its receipt wag
closely related to the taxpayer’s business. See also Case X57, where the profit arising op
the trade-in of a leased truck for a new leased truck was assessable,

For the position where leases are assigned, see 923-230.

[FITR q1 9-225]

Gambling Wins @ Prizes ® Awards

§10-430 Betting and gambling wins

Betting and gambling wins are not assessable (and losses not deductible) unless the
taxpayer is carrying on a business of betting or gambling. The pridcipal criteria for
determining whether such a business is being carried on were summarised i
Brajkovich’s case as follows:

® whether the betting or gambling is conducted in a systematic, organised and
businesslike way — betting activities did not amount to a business- viere the

taxpayer did not maintain an office, employ staff, use a computer or esp detailed
records (Evans; Babka)

® the volume and size of the betting or gambling — these factors of themselves are
seemingly not conclusive (Evans). In Case 49/96, the taxpayer played blackjack at
a casmo for 30 hours a week using a card counting system. The AAT ruled that,
even if his technique did turn the odds more in his favour, the modest size of his
bets meant that it was simply not a business proposition

® whether the betting or gambling is related to, or part of, other activities of a
businesslike character, such as bookmaking or training or breeding racehorses (eg
Trautwein). In Shepherd’s case, however, a taxpayer with a “‘passion for horses”
who looked after the few racehorses she owned was not assessable on her betting
wins and prize winnings (whether horse-breeding, training and/or racing activities
constitute a business is considered in TR 2008/2)

® whether the form of betting or gambling is likely to reward skill and judgment or
depends largely on chance — in the latter case, eg roulette or two-up, gambling is
unlikely to ever constitute a business

® whether the taxpayer is betting or gambling principally for profit or for pleasure —
merely indulging in a passion or satisfying an addiction will not constitute 4
business (eg Martin) and a pastime does not become a business merely because a
person devotes considerable time to it (Babka).

110-422
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A

issi i ly the above criteria in determining whether a business is

i Coéngglssllgliifg\glﬂlzﬁa?ely each case depends on its own facts. However, there

being cﬂmeb noj Australian case in which the winnings of a mere punter or gamb]er Eaﬁe

appears 0 5¢ be assessable (or the losses deductible). As stated in Babka's case, “‘the

o heldokochance into the activity as a predominant ingredient”® will usually preclude
{ntrusion

such a finding (IT 2655).

Winnings from betting or other forms of gambling do not give rise to a capital gain
i

der the CGT provisions (f]11-660), although the disposal of an asset constituting such
ynder

nnings may give rise to a capital gain (or a capital loss) (11-660).
wil

[FITR §19-310]

q10-440 Prizes and awards

' . Lo ize in a lottery or in a competition are
g ] gains resulting from winning a prize in a :
“ﬁnfg}vfssessable. However, where a taxpayer makes regular appearances on radig
elie;gviysion programs, the rewards for appearing, whether appearance fees or prizes
2;5; or kind, may be assessable (IT 167).

The valu.0f any prize under an investment-related lottery is assessable (ITAA36 s
Al). Ar i:‘,'estment—related lottery is one where the chance to win the pll‘;zik ar}lf,le“s:
(¢ e the t:dxpayer holds an investment with an investment body such as a at e
bectq 58""111 not apply if the chance to win the prize or the prize 1ts§:1]lf ;}s otther;mcsigp:;cg e
BN ize 1 he value at which it will be taxe
‘e vime when the prize is taxed and the va : .

I wt;llel:?ihe prize is in the form of cash, a loan or other property or services. The taxge;y:;
\::]T be assessed even if the prize is provided to an associate ozcr tho anottl_ler p;rzgnngltl aeffect
. i iate i section do

t to which the taxpayer or assoclate Is a party. The _
al:d?tllgsymg]tteries games such as Lotto and Tattslqtto, art unions and raffles, nor does it
prly to loans provided by the Starr-Bowkett building societies.

Prizes or awards won as an incident of the taxpayer’s .lﬂcomq—proiuc‘lzll:g g;l 1;;12111:1?]?2
activities will be assessable, eg an author’s literary competition prize, tl ea biqiness e
Year’’ award, and prizegand awards made to a taxpayer fca;rym%e oonf 2 Ca; o b
sportsperson (10-050). On this basis, the cash proceeds gl t 2 sal 15
newsagent in a newspaper’s sales competition were assessable (Case V6).

i t assessable in the hands of
BHP Awards for the Pursuit of Excellence are no :
recipients. Although they are sometimes made for achievements directly c?nnelctegl ?f‘;ﬁg
winner’s vocation or business, the Commissioner accepts that they are personal win
which are tax-free (IT 2145).

i inni ition do not give rise to a capital
Prizes or winnings from a lottery, game or competition VE 1 :
gain under the CGT p%ovisions, although the dlsposgll of an asset constituting such a prize
or winnings may give rise to a capital gain (or a capital loss) (f11-660).

[FITR 919-300; FTR 915-980]

110-450 Illegal gains

The tests for determining whether the proceeds from illegal gct1v1t1e§ (;tr nansizjtlc;(;gz
(such as drug dealing, prostitution, SP bookmaking, insider trading orlt el) iiievitiss e
according to ordinary concepts are the same as for receipts ﬁroni}l egzi, aonstitute :
fransactions (TR 93/25). For example, if illegal activities are such as to c
business, the proceeds will be income in nature (]10-110).

Amounts received from an illegal activity or transaction which are later repaid }(1)1'
tecovered are not deductible, but relevant assessments may be amended, Sl.!b_]ect to ;e:
appropriate time limits (§25-300), to exclude such amounts from assessable income.
also §16-010.

910-450
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Interest on government and semi
way as other interest. See als
interest, see §23-430.

-government securities is assessable in the samﬁ'i
0 923-400 and 923-410. For the sale of securitieg cuny

Interest payable by the Commissioner under the Taxation (Interest on Overpaymem
and Early Payments) Act 1983 (125-440, 28-170) is assessable under ITAA97 5 15-354

the year in which it is received or otherwise applied against any tax liability of the
taxpayer. '

Interest paid by the Commonwealth from I July 2
reclaimed (bank accounts, corporate property and life insu

51-120). For the treatment of intere
see J13-830,

For rules distinguishing interest
the company, see 923-100.

013 on unclaimed Moreyg
rance amounts) is exernpt (g
st on unclaimed superannuation moneys reclaimei'

paid to a company creditor from returns on equity iy

[FITR 19-0335, 1]53-400]
710-480 Interest from children’s savings accounts

Interest earned on a child’s savings account may in some circumstances be treated as
income of the parent, rather than the child. The Commissioner’s views are set out in TP
2017/11 as follows:

® if the money in the account really belongs to the parent, in the sense that the parent

provided the money and may spend it as he/she likes, then it will be treated a5
belonging to the parent and the interest should be included in the :
the money belongs to the child and the child’
other payments for work personally performed) for 2017/18 i
(12-160), no tax is payable and a tax return will not be required

required if the child receives wages from which PAYG instal
withheld: 24-010)

«(a return will be
ments have been

where a parent operates an account on behalf
satisfied that the child beneficially owns the
nonetheless show the interest in a tax returmn
trust tax return will not be necessary

of a child, but the Commissicnor is
money in the account, the parent can
lodged for a child. The lodgient of a

where interest income on a bank account is assessable to a chiid under 18, that
income may be subject to higher rates of tax under the rules i ITAA36 Pt III Diy
6AA that apply to the income of certain children (92-160).

[FITR 928-090]
Dividends and Distributions
T10-490 Dividends and distributions
For details of the tax treatment of dividends, see 94-100. For the treatment of

deemed dividends, eg payments by private companies to associated persons and
distributions in the liquidation of a company, see 4-200.

Rents and Royalties

110-500 Rents and premiums

Rents under_ a lea_se and hiring charges (eg for the use of plant or machinery) are

rs of a property must generally be shared according to
their legal interests except where they can establish

110-480

..
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i has effect
i i fit and loss entitlements only _
ship agreement varying pro il _ | s
different: 2 'psagrslsra pgrtn%:rship at general law, ie where (})1“;11161 Shl-pd(;g;:;g;?tgs gtﬁersze
here there rmounts received from a 1esse_e, whether as dar - :
q i (ﬂf'_?loc?lwl?th a lease obligation to repair business premises are specifically
ia s

for non-cOMP. 497 § 15-25 to the extent that they are not of an income nature.

ble under . _
. are not in a true sense rental but are premiums rece’lved for El:e
dn"ender of a lease, or amounts received for the less:]rg s congiliu n(;
- 2 r
! re generally capital receipts. However under ITAA}&I36 s i26.m;n ?(I())r S
such Emmn’n?ti in the nature of a premium) received in resngcst oft A ebaisl%rgS iy ey
(or a payme T property granted before eptembe )
e h e d i ome other person) to be
fo the assigne t, was not intended by the assignee (or.s eT
time of the ass}%??gﬁdcmg purposes is, with certain exceptions (eg ;tmll};lén%lsglsg;
used for mC?marE of the property was, at the relevant date, mter_ldeb o T
assessable. If D purposes, only a portion of the premium will f;hasa e
incomg%fog‘ggiim received in respect of the asmgnmeng (or asse:n]tJ it:;) uned o ﬂgl; .
26AB0)) or after 20 September 1985 may be assessa 300
of a .lf__-asz (%Irla {1 _tggo())_nThe CGT implications of granting a lease are discussed at qiL ;
provision

Payments which
t, assignment O SU
o f

) N IJ Yy i i ife ti i f lH. iVG or ‘ide ill
10 9% avyr ent recel \red f()l’ giantlllg a ]lf(: fime rlg}lt Oor arc t { €5
A ( : ) i h nant haS a lght toa pI‘O ra.ta. rerun

]‘nV 4 [()‘perty 18 aSSBSSB.blC winere the te 1 ma o
an estmen I

yacating ine property (ID 2003/526).

i i s T
iy no tax consequences where the owner of a residence Pefmltsaperri(gﬁatg
2 jlf?g?lair}fe basns Whni 211 Hig oOORIES F Cgldlr;gcﬁiit(;fwgfgj (II)%aTZIag'?) pgmounts
Soa v : d on food, ele s "
i the costs actually incurre » s ormall
”"Opon‘liﬂg o]t;ost families under educational ‘“homestay’” arrangements would n y
acfrl:aied Zs non-commercial and not assessable (ID 2001/381).

_ ; - he
i 1 tives is considered at §10-116. For t
tion of cash and non-cash lease mcentr g
treatnggttg??eE:al income received through the sharing economy, see q10-055

[FITR 953-300; FTR §15-750]
[ 4

110-505 Improvements by lessee

i land by a lessee, which, on
rovements effected on leaschold ‘
Thfio;a(l)%ethzflggslg by effluxion of time or otherwise, eyentua_]iy benefr;lfl’l tgli;ﬁes:;)é;
atirt:ng]gzeraﬂy capital and not assessable to the lessor as ordinary income.
£6T provisions are considered at §12-680.

§10-510 Royalties

The word ‘‘royalty” is used in two senses for income tax purpogg(.) v1vts Ii)or;;rllgg
meaning and the extended statutory definition in ITAA36 s 6(19)7— gfzse ’ thef Roya ties
in the ordinary sense of the word are assessable under ITA__fAl s e Gototoniee
income nature, and are assessable under ITAA97 s 15-20 1 t]fet)}g X% Epieel 1 e
Payments which are not royalties within the ordinary meanmg1 0 der sy o they
within the extended statutory definition in s 6(1), are assessab edug f? Bl e Tiey
are of an income nature. Payments falling within the extended de 11; G e T,
royalties in the ordinary sense and which are calpltal in nature gnay n?m oL
CGT provisions. Case U33 (noted below), which pre—datc?dht fe llcowjthin e
CGT provisions, provides an example of a royalty which fe
definition but was not assessable because it was a capital receipt.

i eceived.
Royalties are generally assessable only when actually or ct)tnsﬁrugriljaegeg e
But note that advance payments on account of royalties, if they are truly
1ot intended to be repaid, are assessable.

910-510
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In the case of royalties derived from overseas, if withholding tax is dedu
source before the royalties are paid, the taxpayer remaing assessable on the gross
of the royalties, not just the net amount actually received (Cuse Viz2),
taxpayer may be entitled to a foreign income tax offset (721-680). A wit
applies to royalties paid or credited to non-residents (22-030).

Ordinary meaning of royalty

The ordinary meaning (ie dictionary definition) of *
purposes encompasses the following types of payment:;

® a payment to a land-owner b
working it

® a payment to the owner of a patent for the use of it

® a payment to an author, editor, or composer for each copy of a book,
paym P Py

piece gf
music, etc, sold by the publisher, or for the representation of a play.

Thus the word royalty, in its ordinary sense, has been used t
made to a singer in respect of recordings made of hig song

timber where based on the quantity cut and payments fo
land.

o describe payments
$, sums paid for a right to gy
I removing furnace slag from

Payments for the provision of “know-how’* have been held not to
within the ordinary meaning of the word (Sherritr
now be caught by the extended statutory deﬁnition.

be royaltieg
Gordon Mines), although they would

A payment to a taxpayer for shar

Monthly payments received by a milk producer for
future income were held not to be royalties within the ordinary meaning of the “erm as
they did not relate to the frequency, value or volume of milk supplied, althou gh they were
assessable as ordinary income (Moneymen). On appeal, the Full Federa] Conrt Lpheld the
decision that the bayments were assessable as ordinary income (110-020), and did not
need to consider whether they were assessable ag royalties.

A lump sum will be a royalty if it is a pre-estimate or after the event recognition of
the amount of use made of the privilege or right. However, in one case, a lump sum
characterised in the agreement under which it was payable as an advance payment in
respect of royalties was held, on the proper construction of the agreement, to be
consideration for the grant of an exclusive licence to “make, have made, use and sell”
the relevant item. Accordingly, the lump sum was not a royalty within the ordinary
meaning of the term and also was not income (Case U33). Note that the CGT provisions

may now apply in a case of this kind. In contrast, in the Henry Jones (IXL) case a lump
sum payment received from a financial institution as consideration for the taxpayer
assigning its rights to receive annual royalties under a licence agreement was held to be
assessable income (Y10-020).

Extended definition of royalty

assigning its right to a soure of

The extended definition of “royalty”” in s 6(1) includes any amount paid or credited,
however described or computed, and whether the payment is periodical or not, to the
extent to which it is paid or credited as consideration for:

(1) the use of, or the right to use, any copyright, patent, design or model, plan, secret
formula or process, trade mark, or other like property or right (eg payments to an
author for the use of the author’s copyright in an article: TD 2006/] 0)

1710-510
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Cted a
amoyp

although g
hholding g

royalty”” for income tay

y the lessee of a mine in return for the privilege of

N\
)
N

451

Rents and Royalties
- BLE INCOME @
ASSESSA

i [ i ientific equipment
r the right to use, any industrial, cqmmerma! ori idcelsn:gngsqs u]zh ot
e B onf,nfi” does not have a narrow meaning and inclu
o6 1 (o
{ equipr

machinery and apparatus: [T 2660)

1 i mdi oh
um d including indirectly throug
by any means whatsoever an _ 1 5
(3) the supply (pr;ifplo;l:fl:? I’ly 2620) of scientific, te-chmcg, mcil;jtoﬂal cs)éecgkr’gr‘?;)rm
e inf i the knowledge shared in Case -
ormation (eg the
knowledge OF 1T

idi i ished as a
i i i d subsidiary to, and is furnish
assistance that is ancﬂ_lary and su : iebgteeicbvai
-4 suppi"ycﬁ;?]?gg the application or enjoyment of, any property, right, equip
meaﬁe?ige or information mentioned in (1) to (3) | 4 ~
: f or the right to use, motion picture films, films or video tapes for us
oI, or s

: i i i dcastin.
(5) the use n, or tapes for use in connection with radio broa g

i ith televisio B
e [ i transmitted to
tion of, or the right to receive, visual images andfhcg si{(:x)unds
©) t]ﬁe rB(;36]['13(; by satellite cable, optic fibre or other similar technology
the pu )

he right to use, in connection with television or radio broadcasting

: i or other
(7) the u?e- Of;g(fn tand/or sounds transmitted by satellite, cable, optic fibre
visual 1mages

imi hnelogy |
ey ifiedinas icence, and
h of-or right to use, part of the spectrum specified in a spectrum |
t € usc ) 2

_ o ipment,
e artial forbearance in relation to any 131?0}?‘31@{1 -;l%yh;hlg%?)l\lr)er, for
(9) 2 ‘otul or 'pformation assistance, etc, specified in (1) to (8) ( 111 the technology
;'lwwﬁdgefz Lgélymem to the owner of technology mot to make
example,
ilable to any other person). iti ““royalty™
N issioner points out in IT 2660 that the extende;d deﬁnltlorl: Oﬁméiﬁedge,
p Commiss ment for the use of, or the right to use, a H-ght’ Erope ISI(l’fbllt or is not
thoug?lai}i[ is not used physically by the person ma{t; m(ge : -: ga?ment by a film
etc,p?i‘;? directly by the person to whom th]{;: pﬂy’mel_lt }if igaeiplo%t a film by allowing
supp! ident for the distributor’s rig : ideration for the
distributor to a nom-reside idelines on when amounts paid as considera _
o TR
" Owtneg's Jgp(;xfligﬁétg rGogflalties under the extended definition are set out in
assignment o

. ents for
il 0 also deals with the distinction between royalty ]:vaynwnlt]sl andt c[))ag;npan e
‘IT 2660 als for services are not royalties, unless they are anci argt ,achjnery o
services. PaYm]f?ntS .Ojevant technology, information, know-how, copyn;g , m ity o
e euabt;ngtw sferred or used. Whether a payment is a royalty pla?l/em o
e 'ra;l depends on the nature and purpose of the arrang(l: ol g
payment for service t nc[;s of the particular case. A contract for the supply brumii
l:?gﬂ;gut(gl.h‘i{;ilé;ugl Salicady in existence (or substantiagy in ;x:t;rillclet)) :sr ;;g{ties sty to
1 nts under whic : i :
o f?T e SuI;pégligggof\;\;};g:&&?geﬁke1y to involve a much grez::t(;l; éz‘éfl ;)rf
Comfnn(;istiﬁane{fsb‘gﬁvﬁ’mow-how and services are supplied under the same )
ggggrtionment of the two elements may be necessary.

i i uter software, a payment 15 cgnmder_ed to be
o regardsc{)' aymirgzr“‘:hflsatgglntt;[?ycgemﬁpnition) where it is consideration f}?;t \(33 Utlhde

L (IIICII cence 1‘:0 reproduce or modify a computer program in a m_anntf:rfOr L righ{
Ef:itﬁgﬁtg s(:lfcﬁ ;(i?g:fce, colzlstitute an infringeme;:t of ;;}?}ggrggzq(;gbﬁzgiz g Juhe e

ies of a program from a master ¢ S U it
Eg r;f:ilil%cgﬁg;&m; progfam%f or (b) the supply of knowi}%%w 9(;:5;1 zpséyggaf S
supply of the source code or algorithms of a program) st Bk
following are not considered to be royalties for income tfclxbpurg % ) pey e Gt
transfer of all rights relating to copyright in the progr an.n, (b) p ggms T e oF
a licence which allows only simple use of the software; (c)dpz?}/1 st b el e
services in the modification or creation of software; and (d) p

encompasses a

q10-510
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To be deductible, the debt must be in ex

istence at the time it is treated ag 5 badi e
and claimed as such. A release of 4 debt extineui i i S

The Commissioner’s views as to the tax

held as security against a debt, or property is taken in satisfaction of the debt,
contained in TR 92/18. For the position where a life insur .

ance company forgives ,
agency development loan made to an nsurance agent, see TR 2001/9.

No deduction is allowable for the bad debts of a foreign branch of a moneyle;
where assessable income has not been derived from those debts because the by,
income is exempt from Australian tax (121-098). Where some of the income dériv
from such a debt is assessable to Australian tax, the deduction will be :
(ITAA36 s 63D). Losses arising on the non-recovery of a debt that qu.
traditional security will not give rise to a loss in certain circumstances (923-340

There is a limit on the amou

nt a taxpayer may deduct for a
payments for the lease of 3 luxury car (17

by the lessor may only be deduct
amounts of earlier deductions,

]
bad debt relating to Jegse
ed up to the amount of the fin

A deduction for a bad debt may, in certain circumstances, be denied
avoidance scheme is involved

ctible iy
respect of a debt written off as bad gives rise to an assessable amount (Y10-270). '
Special provisions apply for bad debts in relation to consolidated gro{lps (18-020),
[FITR 933-740 — 933-790, flo5-2407

T16-582 Deductibility of bad debts under s 25-35

To qualify for a bad debt deduction under ITAA

must not only be objectively bad (Case X9) but mu

97 s 25-35, the debt or pat ¢ a debt
below.,

st satisfy the two conditions set out

(1) The debt must be written off as bad during the year of IncOmne in which the
deduction is claimed. There must be a physical writing off of the debt — nof.

necessarily a book entry but something in writing to indicate that the creditor has

- 1t is not sufficient that the debt is written off when the
accounts are completed after the close of the inc

ome year (in conformity with usual
accounting practice) and merely relates back to the income year just closed (Point).
Except in the case of

have been

2

The Commissioner’s views on when a debt is
the Commissioner will g i

ment of a judgment
any securities held against the debt.

A beneficiary of a trust is not entitled to a bad debt deduction under s 25-35 for
unpaid present entitlement amounts that

have been written off as bad debts (TD 2016/19).
Also, in Pope, a trustee had the power to create a present entitlement to trust income by

116-582

B Er

position where there ig a sale of py,

aPPOrﬁn
alifies g a

-220). Lease payments written off as bad g b ;
ance charge reduced by the

if a tay
(116-110). The recoupment of an amount dedy,

i n betwee
1 pusiness. Thus, an inter-company loa

iati 1,065
5 e Bad Debts, Theft and Misappropriation
ON '

(el)

i tly wrote off
i beneficiary subsequently w _
: t for a beneficiary. A : e rhis
al?agilc:euzs bad, and a s 25-35 bad debi;;l deiﬁﬁ \Tgcluded o
stand o2 e no continuing identity between the sk
o= Lo 1 come (being a trust distribution to &Nn e T
g - assessab{)esegluenﬂy written off debt (being an inves
0 and the su
fled), an
in

he trust’s business).

. iness ) oneylending
o Ylendmg bl{s‘ t of moncy lent in the ordinary 091111;83 r(;cf;t%rlélviouzly been
~ A bad debt resEectax ayer is deductible even though it %S o e buginess of
fusiness carried on oY & essessgble income. The taxpayer must be
t as a

; t is
. sarily at the time the deb
woht tO accOtiJl}[lhe time the loan is made, but not necessarily a
oylending &

: i f fact,
Sritten off (TR 92/18). - is carrying on a business of lending money 1;; gz)cnsu::tlh(;r than
| e 2 taXPfE} yeilclzi (1::0 t}{e context in Whic.h th busmess'tlssl;ﬁginess. Faor example,
determined by refere in which a major bank might carry on 1 nev. made loans to other
f* reference to t'hB ‘_Va}tfhe course of the business of 1e_ndmg aﬂ% tsS(I;B P Billiton Finance
3 subsidiary which m t company could deduct certain bad de ted by the profit-making
“bsidiaries of the Pﬁf?nngt ne}?;essary for each loan to be mo?)vgi?gimgﬂnance)-
; Ashwick Qld)i i:clibas part of the continuing business (BH . ¥ the: tapaye.
purpose 0 ¢ rEE.a . d not be the only or principal bus‘mis;usmess as opposed
Moneyiending. nee ;blished that moneylending 18 a d]Sth’S main business. To
e l: n;%ii\:?yezarried on as an adjunct to the faxpayer
m a ~ibouinate

t have to be
: the taxpayer does no

; i of lending money, the tax er lends money
Ay llify as carrying on a bumﬁeasr?d sundry — it is sufficient if th@ktaxpsgner with a view
iﬂy g e togend o provided it does so in a businesslike m
. f borrowers,

0 4 certain class 0

) i TR 92/18). _ neylending
foyielding a profit made in the ordinary course of the mo w%uld -

Further, the Joan must have been n two moneylending Comg?f;‘nesnt i
I ’ ion differe

: ; Ithough the High Court has held that a tran:lacgggertheless s Tl
necessarily quahf_y, . Sgctions of the business at the time m S};Cﬁons not entered into
usual moneylendﬂ}fg Urflgneygnding business and that Onlyhjlrg?eover <aid the coutt, &
ordinary course 0 aes are excluded (Fairway Estates). e an, and anE S
R %mggsnd to exist although there is 10 mo;% sia;less” requirement does not
R may e it. This “‘ordinary course of busin e aL6.584).
) e of it. This “‘or deduction provision R
oo i puTSuanes 1aim under the general dedu
: i Iternative claim

exist, as such, in an al

taxpayer in the
jon 1 ailable where the bad debt was bough}tl _lsaycgl‘;z thE geduction
e e er’s moneylending business. In thi O L e ot
e tax'paglrred in buying the debt. If only pmtowhich e
off o ]echled thzf;? oitllgltlr]fed in buying the debt less the amoun
off, only the am

: imed. ; - debt that is
written off can be claime _ tain a deduction for a
The head company of a consolidated group Caneoc}ljezt is in respect of money lent by

4 mber where the d - ney before
P Ofgas ke b}‘lk?esﬂiillfnlgyy If:lgurse of its business of lending money
the subsidiary in

consolidation (TD 2005/23).

it aside in @ 10

[FITR 965-240]

116-584 Deductibility of bad debts under s t'}-l g st
debt that, Tor one reason or another, 1s not c(l)e? ;108 v
16 ri?ii%dm'; neve;‘theless, be deductible under ITAA <. L
3 dyci tible under s 8-1, the bad debt must have been inc
To be deductible ;

i tB.Xpa er’'s assessal :
08§ (Or non: IGCEII t Ielat.“ t(} fhe I'Od‘l.lc'[lon Of the : W ‘
not uali 0 (5] vV aor eSI C ]]al]! (&)
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How

lnanse;fjf;r, Et};l: éie(li)t need not be brought to account as assessable i

- Capjta]ym : eductible as bad debts under the general deducti 1
ade to salvage or protect an investment T:hreateningl (1?

ncome, Nﬂl‘mal i
N provision, byt g
0 g0 bad are pot. |

In th
€ case of company taxpayers (13-150) and trusts (16-262) th
ere

physical writi
y writing off of the debt before a deduction will be allowed. st e

[FITR §33-740 g
—~933.
916-586 Debt/equity swaps ﬂj

A deduction is allowable f i
debtienn: e for losses incurred where a d bt i ineui
ITAASS 35 105501 Comp s 23 dehetionsar it
! )- nies (§3-150 ot € rul
deductions must meet stringent preconditiong ()S Ecéfgfgj (f6-262) wishing to claim g

A debt/eqmty swa

relea : P occurs where, under an arr :

i theszsegio(ith;;\:iiz ex}m gtu1shes a debt in return for egﬁigt‘;/nillﬁﬁe E}‘Otaxpafy eﬁ disch:
. rules to apply the d bt ‘ 1m of shareg of e

taxpayer as assessable in 0 e debt must have been brought into s
loaned in th ' Ccome In an income year or the d : account by the
deductible Toss i the s oy i P S fsiess of Tending ret ol
the value of the equj ! by which the book value of th T oney. The
ik quity received in return f; atiie of the extinguished debt excpede
equity is th or extinguishi ceeds
quity ¢ greater of the market value of the shargs or l?llgit];h:nge?}:éi?helvaluﬁ of the
. value shown in

provisions of the tax law, or under s 63E itself (IT$;é0;1 z].'in)

ﬁ q p 9
S8
.ll() ts Oor 10 €S I‘eajlsed. on a Subse uent dIS Osal CB.IlCeHatI()Il or red

Equlty aCC]LlII'Gd ma debt/f:qulty SVUaP are aSSéssah]e IMcorny W ‘le
C € 0Or aHO able

empeion of
ductions, as

See generally TR 92/18.

[FTR 934-142, 934-146]
16- ibili i
T16-590 Deductibility of losses through theft or misappropriatio
n

A loss of mone }
employee or agent of t{lec‘[zliilife?)]{s ?;{f&ctsiﬁalmgh Rl Lureny
i : € in the year in which it is disc if th
: overed if the

Once money recei i
1ved as income is d
of an agent, for i : 1s deployed by the taxpaye ;
aPPI’opr%ate ‘and tﬂ;};plendlture Or lnvestment, the Chﬂracterisagoﬁ ;s%irsonauy o
085 cannot be said to have been incurred in res;gntle %Sﬂil =
ct of the money

included in assessable inc
Burgesss G ome (Lean). In other words, the money must be traceable (EHL

e ———

L

UCTIONS e Special Occupations

E [Under s
re misappr

ind

ubsequent recoupment o
geoupment.

. Capital proceeds
an employee Or fg2mt
gs:25—47 gives 1se

e cheques forged by an

s}
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.The deduction is further limited in that the offences covered by the provisions have
and limited scope. However, a loss incurred through robbery, theft or

cal meanings ; : oL
alify for deduction under ITAA97 s 8-1 provided it is a loss of

ap ropriatiOE] may qu ; ’ : i
| character as to be the kind of casualty, mischance or misfortune that is a natural or

gnised incident of the taxpayer’s operations (Charles Moore).
25-47, a deduction is also allowable for amounts or non-cash benefits that
opriated (by theft, embezzlement, larceny or otherwise) by an employee or
at have been included in the termination value of a depreciating asset under
adjustment provisions referred to at 1117-640. The deduction is available in
hich the misappropriation occurs. The amount that can be deducted is
od to reflect any use of the asset for a non-taxable purpose and for certain taxpayers
second-hand assets, use in a residential rental property. If a misappropriation is
.overed in a later year of income, the taxpayer may request an amendment within four
s starting immediately after the taxpayer discovers the misappropriation. Any
4 f the misappropriated amount is assessable in the year of the

nt and _th
palancing

from a CGT event are reduced in the case of misappropriation by
(§11-510). The recoupment of an amount deductible under s 25-45

to an assessable amount (10-270).

Deductions under s 8-1 were available in respect of:

i 1 ces, through armed robbery, of the day’s takings (Charles Moore; Gold Band

Services)
employee (Case HI14) and reimbursement to a trust for

stolen trust funds held for clients of a real estate agency (ID 2010/207)

e 2 solicitor having to make good a loss to clients’ funds caused by an employee’s
fraudulent misrepresentation (Webber) or by a former partner’s misappropriation
(Sweetman) (although a different result was reached in Ash).

. No deductions are available for losses relating to income gained from illegal
activities (J16-105).

An employee, such as a flight attendant, who deals with customers’ money can
claim a deduction for any cash shortages that they are required to repay (TR 95/19; ID
2002/397). An investor’s legal costs of seeking to recover investment funds that had been
misappropriated were not deductible (ID 2001/42).

The theft of a depreciating asset would be treated as an involuntary disposal,

entitling the owner to a balancing adjustment offset (Y17-720).
[FITR 933-785, 65-360]

Special Occupations

916-635 Deductions for taxpayers in special occupations

The Commissioner has released many rulings and other guidelines about the types of
deductions that can be claimed by taxpayers in particular occupations and these can be
used as a handy reference. For example, the Commissioner has issued rulings on the
following occupations: airline industry employees (TR 95/19); Australian Defence Force
members (TR 95/17); civil marriage celebrants (IT 2409); employee building workers
(TR 95/22); employee cleaners (TR 95/8); employee factory workers (TR 95/12);
employee journalists and radio and television presenters (TR 08/14); employee lawyers
(TR 95/9); employee performing artists (TR 95/20); employee shop assistants (TR
95/10); hairdressers (TR 95/16); hospitality industry employees (TR 95/11); itinerant
employees (TR 95/34); members of parliament (TR 1999/10); nurses ( TR 95/15);

116-635
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® interest on moneys borrowed to purchase or refinance the property (Y16-740) op "
effect repairs (16-700)

@ advertising

® expenses of preparation, registration and stamping of leases, assignments gnq
surrenders in respect of rented premises (f16-640). This includes stamp duty, apq
preparation and registration costs in respect of the ‘‘acquisition” of a repgy
property situated in the ACT

@® servicing expenses.

In the case of a residential rental property, the deductible amount includes any GST
component of the outgoing relating to the rent (1 6-860).

The provision of lease incentives will usually give rise to a deduction for the lessor
except where the true purpose of providing the incentive is not to induce the entering inté
of the lease (eg to benefit an associate or to shift income to an associate with carry-
forward losses). Where the incentive takes the form of a rent-free or reduced rent period,
the lessor will not be allowed a deduction for the rent forgone.

Lease surrender payments made by a lessor are generally not deductible, except
under the special rules set out in Y16-159.

Where a landlord undertook to meet the tenants® indebtedness to a bank in the case
of the tenants’ default, amounts paid by the landlord under the undertaking were not
sufficiently connected with rental income and were not deductible (Case 38/96).

An employee who leases their private residence to their employer and then salary
sacrifices rent is not entitled to deductions for property expenses of the residence (TD
2004/26).

A landlord’s claims will need to be apportioned where only part<of the property i§
let, the property is let for only part of the year or the property is let for a mixture of
commercial and non-commercial purposes. Where only part of the property is let and i
rest is used for private purposes, the claim is normally apportioned on a floor-area basy,

Where rent is received from a short-term commercial letting of a holiday Louse, the
losses and outgoings are normally apportioned on a time basis according ‘G-the period
that the property is actually let (Case R118). Any period that the property was available
for letting may also be taken into account in making the apportionmant, provided it can
be shown that active and bona fide efforts were made to obtain terants uring that time
(IT 2167, see also Case V133 and Bonaccordo). In Case 3/2012, ataxpayer was allowed
deductions for lawn mowing, insurance, electricity and advertising. The ATO has issued
a Decision Impact Statement on the case stating that it had a narrow application and
would not impact the ATO’s view on the deductibility of these expenses generally.

Leasing a house to a relative for a low rental has often been seen as a way of
conferring a benefit on the relative while still retaining the tax advantages of being
landlord, ie by disclosing the rental as income and claiming a relatively substantial
deduction for outgoings. In extreme cases, eg where the rental is only a token amount, the
Commissioner may treat such a “‘lease™ as a domestic arrangement with no fat
consequences (Groser). Alternatively, where the transaction has both business and
private elements, apportionment may be appropriate (Kowal). For example, where @
property was rented to a relative at 25% of market rental, it was appropriate to allow 25%
of the deductions claimed or an amount equal to the rental income returned (Madigan).

However, where the property is let to relatives on a normal commercial basis, the
landlord will be treated in the same way as any other owner in a comparable arm’s length
situation (IT 2167). In Bocaz, the AAT held that the rental agreement that a taxpayst
entered into with her son was commercial where the rent received was higher than the
median rent figure submitted by the Commissioner. The taxpayer also received rent thill
was close to the median rent figure from a property leased to her ex-husband with who

116-650
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WE-DUCTIONS e [nvestment Income Expenses and Losses

hiad an arrangement to undertake renovation work. The taxpayer was able to deduct
nterest and other expenses incurred in respect of the rental properties to reflect her share

and period of ownership.

In cases involving non-commercial elements, the Commissioner may also seek to
it the deduction for outgoings to the amount of income received if insufficient

evidence to justify a higher claim is provided (IT 2167). See further §16-740.

Where the taxpayer purchases a property with the intention of deriving income, a
@ductiou for interest and other expenses may be available even if no income 1s ever
derived (Ormiston; 916-740). However such taxpayers may be asked to demonstrate that
they purchased the property with the intention of deriving rental income and that they
continued 10 hold it for that purpose. The Dram Nominees and Fogarty decisions
highlight the importance of possessing relevant evidence.

It is proposed that from 1 July 2019, expenses associated with holding vacant land

will not be deductible, targeting deductions claimed for land not genuinely held for the

ose of earning assessable income (2018/19 Budget). Exclusions will apply for land
ﬁsed to carry on a business, eg land held for commercial development

The cost of meving furniture to a new main residence in order to lease a previous
{main residence is a private or domestic expense and is not deductible (Wray-McCann).

Where o landlord is the sole owner of a mortgaged rental property, but the mortgage
is held in joint names with a spouse, the landlord can nevertheless claim the full amount
of i mortgage interest paid (TR 93/32). A taxpayer’s share of rental property expenses
cay be claimed against rental income received from their co-owner who lives in the
‘!;o_'perty (see ‘‘Rental Properties 2016 on the ATO website, and the now withdrawn 1D
2010/193).

For the appropriate exchange rate to be used to translate foreign currency rental
deductions into Australian dollars for tax purposes where an average rate of exchange has
aot been used, see the ATO website at *“Translation of foreign currency rental expenses”’
(123-070).

o [FITR 933-995]

Investment Income Expenses and Losses

f16-660 Expenses in deriving investment income

A taxpayer who derives assessable income from investments (ie dividends and
interest) may deduct certain expenditure incurred in connection with that income (eg
collection expenses, bookkeeping and secretarial expenses, interest, borrowing expenses
and audit fees where an audit is reasonably necessary). Appropriate documentation
should be maintained (Sobel Investments).

The Commissioner considers that a fee paid to a financial planner or adviser for
drawing up a new financial plan (eg for a statement of advice) is not deductible, even if
some of the investor’s existing investments are included in the plan. In contrast, ongoing
management fees or retainers paid to advisers, or costs of servicing and managing an
mvestment portfolio, are deductible (IT 39; TD 95/60). The cost of advice to change the
mix of investments, whether by the original or a new adviser, is treated as part of the cost
of managing a portfolio and is deductible, provided it does not amount to a new financial
plan (TD 95/60). However, the Commissioner considers that if the advice covers other
matters, or relates in part to investments that do not produce assessable income, only a
proportion of the fee is deductible. No deduction is available for management fees
debited to a retiree’s allocated pension account (ID 2004/968).

116-660
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Australian Master Tax Cuida ﬂEDUCTI
A deduction is allowable for travel costs of consulting with interstate brokey; ivesfent uikes
attending interstate stock exchanges as part of servicing an investment portfolip (pp ;RG
This may also cover travel costs genuinely attributable to attending an annual gepe
meeting of a company in which the investor holds shares (Elder). The cost of OVerseqq

travel has been held to be deductible to the extent that it was incurred to congyj¢ finanei
advisers in connection with the management of the taxpayer’s investment portfolig v ||
properties (Case T§). angd

1 . de on investments such as shares and other securities are d?“(iu;;];lirzg?f;
e ma}f the taxpayer is carrying on a business of investing for proftl difficult to
.AA97nSn§;lltSl Whether a taxpayer is carrying Olil such a(%lzll(lﬁsss 1%8_136‘5)- Relevait
i inves ' n the facts of the particular case (Y16-015, e
determine ?Sgeﬁ%ieréfsqﬁency, volume and scale of transz)tct}[(?lils ti;l;lg) a??ﬁtsh?ugzeain
factors 10CI busi like way (Radnor; Firth, Wong). The t d
ied out in a business Y se, a deduction was allowe
_ - parried oW : also be relevant. In one case, ; 5
A deduction is allowable for the cost of subscriptions to share market informgy entering into the trm‘;iiclﬂﬁgs&agrst two houses purchased by a taxpayer in thi bqusg:EZi
services and investment journals (including periodicals such as the Financial Review)(:n. for a loss made Olfll T houses for profit, even though the taxpayer did not purchaz,z b4
the extent that they relate to the gaining or producing of interest and dividends from g of buying and Se] A in property prices (Case 15/98). Similarly, a taxpayer who b dege d
share or bond portfolio and that they are not a capital cost of setting up the Investmeng ; houses due t0 a 8 un}llpres %m_m g the year due to the global financial crisis was fionsél o
share investor is more likely to show the required connection with the income (hej more and SQM Ig5a & S%]are trading business in that year, even though he kad ?Cl ;rice
interest and dividends, rather than simply capital gains) if he/she is actively invo]v(:dfﬁ to be Cmgﬁg ;gris instead of making a short term loss (Case 10/2011). See also
i i 2004/1; Case T96). Depreciation on share tradip hold on to the
ic, investment seminar feeg Wwere apn Street Professional Centre.

. AC Williams) nor 1s an
prepare the taxpayer for the futyre commencement of , 1 , A mere speculator in shares is not acce{teg Efl‘ilil ﬂlnir: ;(r)?d;rl (intematiOnal bank and
property investment business and were therefore not deductible. ' ‘ investor (Case 9/54). A taxljdag:ﬁgghgr;;s; c’fi ons in shares on his own account, WanPOt
16 ng an : s . ; radin;
As a general rule, interest on moneys borrowed to acquire investments (cg shares) i cgndgctegnvif‘;];snte’sg asgshare trader as he did not exhibit a dlgcemlolﬂledp:;tgrgi gf ntot tak%
deductible where it is expected that income (eg dividends) will be derived (ﬂ16-742), carryml% +he relevant shares for periods longer than a share tra Xeg W Ho\;\rever Py e
Banl charges and borrowing expenses may also be deductible (16-800), as may cerfaj : and h? ]ely arose (Smith; see also Case 15/2004 and Case X86). o o business, albeit
legal expenses (416-830). However, a once-only payment for service fees incurred ip the ‘ P“fﬁtf L:Ji; systematic arbitrage operations was found to be carrzfmlf[gi e 1o tho
acquisition of units in a property trust was held not to be deductible (Case US3; IT 2428), mmlwﬁ rt time only (Shields). Similarly, in Mehta, the activi
For the deductibility of scrip loan fees and call o R 5O

- i is activities to constitute a
| PO PRy made el Txpayen Sy ing on of a business as the taxpayer had intended his ac 13 s
borrows “‘cum dividend®’ shares, see TD 2003/32. ;mgl];% i s 8 O Wi T th?t bu}f:rlgséaaé]er 5 ot ter
l ics, v i ing on a business of a s . , etc,
Where taxpayers were involved in a previous tax avoidance scheme, no deduction Q advice. Where a tiag(gayer is carrying
may be available for debts relating to that scheme that have been forgiven or for trading stock (§9-150).
repayments of the debt that have been refunded (TA 2008/6).

1 ity in i acity as
The mere fact that a loss from an investment is made by an enttt;(z) 1!1; ;tsit(:llpa cc?lll as
ef a trust is not conclusive as to whether the loss 1s on reven_Ltle : beigg s
t]{uh:t??)s(; is on revenue account if no provision specllcﬁ(i[ally Ti;iei‘:;ltzeltegn Ly Wy e
i i ctors,
of expenses incurred under MIS, see 918-020 (non-{rivestry) account and, after cons1de£t1m_1 c)il:“hall‘;;t;1 i};g ff]e;lar?; i;lg G, emestimming, pad e e
0-170 (anti-avoidance provisions). Investors® conttibutions fo was from a normal operation in the

Managed investment schemes (MIS)

For the deductibility
f18-125 (forestry) and Y3
an agricultural MIS which

. i but one
: ary course of that business G
are incurred in the course of carrying on a busidess and are of extraordinary o_peraﬁon_ Eyn;sz‘?)?;];ﬁj;}: aoz)ci'lcr)lﬁ:yor gain, or a one-off or 15013133(%
a revenue nature are deductible (Decision Impact Statement on Hance)r Vihore failure to entered into with the in estment was acquired in a business operation or commercia
plant all the trees intended to be established under a forestry MIS resilts in no deduction transaction where the gls‘éeofproﬁt-making (TD 2011/21),
being allowable under the special forestry MIS rules” (718-125) in respect of a fransaction for the purp
participant’s initial contribution to the scheme i

: r's

The ATO has warned taxpayers about arrangements whf:];eby.stgz;) t(;;l ;agp;ng s

shareholding status is changed from that of a long term lcaplta : ’11“12% oo/ ol ) 8

shares in order to re-characterise capital losses as revenue Ozsffjigrestation agriéultural -

of circumstances outside the taxpayer’s control does not result in the denia] of previously purported partnership is inserted into an 1r_westmentt meigmte westation, agriculural o
allowed deductions (TD 2010/8). horticultural Managed Investment Scheme in order to g

: TA 2009/13).
The Commissioner has issued a n inserted partners ( )

application of the deduction provisions a

umber of product rulings dealing with the

in i ing i i trading trust (Case X38)' and on

nd the anti-avoidance provisions to specified Losses mcuﬂeq in mvestllr;g 1(111 :{ g&m;gfgletguii?ﬁzs(czse %’36) bt deduchion was

mvestment projects (generally afforestation and primary production projects) (Y24-540). 350;%6?313; gﬂﬁgirll?l&?g;n ;,}or g i stuotiie s 1A0] bl oot s
P> Planning point

V’hl i FS F ha}” .
1] 'Ch lt hﬂd fundS on ShOI't ternl depOSlt COlla‘pSed (Ma s hall aI’tdB Oug )
M 1y tax ShChE[S marke ed towards he end of each income yea involve ax-deferra {)Ugh the

I ; listed and
Where shares (and similar assets, such as units in unit ‘;rt;ss‘gse,tsth;ﬁtifst g
investment of borrowed funds (ie the creation of deductions are generated in the early years of the traded on the stock eXChﬂﬂgE) are held by a taxpayer as revenu TS dispOS?-ll =
transaction), with assessable income being generated in later years. This can be of benefit in the case of tock hares held by an insurance company or a bank), any ’
a high income earner and generate significant cash flow advantages. If tempted to invest in tax shelters, ALY (,eg S. dance with the principlBS set out in TR 96/4.
seek independent professional advice, check any product rulings, and refer to www.ato.gov.aw/General/ ascertained in accorda

Tax-planning. The ATO has issued practice instructions to ATO staff on the treatment of aggressive tax
planning (PS LA 2008/15).

. : tine of

Losses incurred by a taxpayer in buying and selling stapled ses:un‘ueg1 égg;siﬁlt?%i
a noté and a preference share) in the ordinary course of bIUSlgelS)Se jilg S o5
[FITR §33-300] 2008/1). Land impairment trust arrangements (involving lan

916-660

16-665

e
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inside of the bake furnace in an aluminium smelter, and refurbishment
fume scrubber (including waste gas ductwork) in the furnace was
renewal (dlcoa). The taxpayer’s depreciation for accounting purposes of indiy;
components on a “‘line by line™” basis was not determinative of whether the bake

was or was not an entirety. On the other hand, in a case involving the demolitioy
reconstruction of a slipway, the slipway was held to be an entirety in itself. Fop tests

identify an entirety, see TR 97/23. For instance, a stove, a refrigerator, a complete f;
or a building is an entirety.

and upgrade ppg
4 repair apg

Painting, conditioning gutters, maintainin g plumbing, repairing electrica]
mending leaks, replacing broken parts of fences and windows and repairing machip
would generally constitute deductible repairs. See also ID 2002/291 and 1D 2002/
(partial rebuilding of an external protective wall was repair but complete rebuilding was
not), and ID 2004/796 (repeat hydraulic fracture stimulation), "

Improvement versus repair

appliances.

}.

J
Repairs generally improve the condition of the property and a minor or incidenta|
degree of improvement may be done and still constitute a repair. However, substantja]
improvements, additions, alterations, modernisations and reconstructions are not Tepairs,
While reconstructions are not repairs, a progressive restoration over a period of time may
involve a series of deductible repairs. The Commissioner accepts that the character ofy
repair does not necessarily change because it is carried out at the Same time as ap
improvement. If individual parts of an extensive renovation or restoration project
combining repairs and improvements can be characterised as repairs, and if their cost ean
be segregated and accurately quantified, those items are repairs (TR 97/23). The ATO
intends to issue a new ruling (complementing TR 97/23) that will consider, among other
things, the difference between a repair and an ‘‘extension, alteration, or improvement®
under the Div 43 capital works provisions (120-480).

'
S
Some of the factors pointing to an improvement rather than a repair are whether:
® the modification work has effected an improvement to the asset
® there is greater efficiency of function of the property
® there is an increase in the value of the asset

® the expenditure reduces the likelihood of future repairs.

The following are considered to be improvements, not repairs:

® the replacement of a dilapidated ceiling with an entirely new and better ceiling

(Western Suburbs Cinemas)

the replacement of canvas awnings on the balconies of holiday flats with sound-
resistant double glazed partitions to prevent noise pollution (Case M60)

the replacement of a rotten wooden floor in a block of flats with a better, longer- |
lasting and more moisture resistant concrete floor (Case N61)

the replacement of cupboards as part of the refurbishment of the whole kitchen
(Case 6/99)

® landscaping or insulating a house (www.ato.gov.au).

Use of different material, however, does not necessarily prevent the work from
being a repair, provided the work merely restores a previous function to the property of

restores the efficiency of the previous function (TR 97/23). For example, the following
work constituted deductible repairs:

® replacing rotten timbers in a wall and cladding the wall with ‘‘Celluform’’ instead
of painting it (Case R102)

116-700
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- ir, Since
@iﬁgﬂgaggd (BP Oil Refinery (Bulwer Island)).
‘*I Maintenance work such as oiling or cleaning something that is in good working

dition in order to prevent future defects is not a repair (but may be deductible under
f@e b sbestos and chlorofluorocarbon gases removal) will not qualify as a
|Whgalaﬂlir nsll{(ezs(%gk iNOI’k remedies a defect, damage or deterioratiop to property. Wher?
R h wlilnlsk dhes not qualify as a repair, the expense may be deductible under the genera
b el ti ¢ requirements of regulatory bodies is only deductible as a repair if it is done to
: :gfifly defects, damage or deterioration to the property (TR 97/23).

1,077

ving worn carpets and polishing the existing floorboards in a rental property
emo
- ® (1D 2002/330)

a container terminal even though the new bitumen was of a better quality

e re-paving d more thickly and over a better foundation (Case W93).

and was 1&1

imi ifyi have already become serious. The

i not limited to rectifying defects that
R?P_E!Jf]sle?rzgcepts that repairs include work done to remedy defects, damggft: or
- Sbl'on even though the work is partly (and even largely) done to preven tk?r
g fects or damage, or to rectify defects in their very early stages. However, the

cipatc ded by an oil refinery in encasing wooden piles on a wharf in concrete to stop

{g 1NCUITE

_ . . i ent,
ooSL: ¢ Organisms from further damaging the piles was considered to be an improvem

the work involved something more than the restoration of something

| peral deduction provisions). It follows that preventative measures to control future
 gel

deductiost provisions or as environmental protection expenditure (Y19-110). Work done

J No deduction is allowed for the cost of repairs to plant or equipment to the extent

i isi - i i t (16-390). For the types
i d for the provision of non-deductible entertainmen : _
tag“artel;alisrsuz?lowable tg) taxpayers in specific occupations, see the taxation rulings referred

{0 at J16-635.

For the deductibility of natural disasters recovery expenses including repair costs,

see 44-130.
¥ [ 4

“Initial repairs’’

in di i i i isiti t of ““initial repairs’’
t was in disrepair at the time of its acquisition, thle cos itial .
0 regeﬁ;atssgse defects is Ef a capital nature and non—deduc;ﬂ?le ()%Cil_fv Sizzppg:gr)éh"l;l;;
ies i i ired by inheritance, and in relation to a purcha
also applies in relation to property acquired by 0 e
who k othing of the defects until after the purchase. An appo  a it
:;al.ls?skrﬁz‘; lljle mac%e to allow a deduction where the initial repairs remedy de_tf_:r‘wrat?E
aﬁsing from the holding of the property for income purposes after its acqulsi?on C(GT
97/23). The cost of initial repairs is included in the cost base of the asset for [
purposes (]11-550) or depreciable cost of the asset (Chapter 17).

P> Planning point

If property requiring repairs is to be transferred, effect the repairs before the transfer (with an
appropriate adjustment to the purchase price).

Deductibility of warranty/maintenance repair costs

Costs (eg on labour and parts) incurred in carrying out repairs under a warranty or
maintenancfe ggeement are delzluctible under the general deduction provision 1(111 the y;&:é’
n which they are incurred. This may apply even though the business ll.«ttsp-easet since e
Warranted goods were sold (f16-010; ID 2002/174). Estimated repair costs are n
deductible if there is no presently existing liability (TR 93/20) (16-040).

JFITR §65-120f]

§16-700
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Computer Hardware and Software

916-725 Deductions for computer hardware and software

Computer hardware costs

Computer hardware (eg laptops, screens, backup drives, routers, modems and

scanners) are normally depreciating assets, or parts of depreciating assets. Their cost

be written off as an ordinary capital allowance (Div 40; §17-330, §17-480), or as a Sm

business capital allowance (Div 328; §7-250).
Computer software

Computer software is the digital system comprised of the programs, data ang
associated documentation, that instructs other parts of a computer, and may include
website content. A general deduction is available for revenue expenditure on compuger
software used for income producing purposes (s 8-1; §16-010). ]

_ A capital allowance is available for *‘in-house software’” (s 40-30(2)(d)) used for ap
income producing purpose usually over five years, or as part of a software development
or low value pool (Div 40). Alternatively, the small business capital allowance regime
may apply (Div 328; 7-250). Sometimes, an immediate deduction may instead be
available for capital expenditure on in-house software. See 17-370 for further details.

To the extent that software costs are not general deductions (s 8-1; 16-010), or are
not in-house software, the costs may be recognised in the CGT cost base of a CGT asset
(typically, the first or fourth elements; s 110-25). Otherwise, as a last resort, the costs
might be recognised as blackhole expenses (s 40-880; 916-156).

Deductions for expenditure on intellectual property and related *expenditure are
discussed at 16-727.

Commercial website costs

Business taxpayers will often incur expenditure on acquiring, deveisping,
maintaining or modifying a website used in the business (commercial website openses).
The following table summarises the Commissioner’s views (in TR 2016/2) about the
characterisation of common commercial website expenses as deduciible revenue
?X{EI;SGS, or as capital expenses for which a capital allowance “uzy: be available
917-370):

Type of
commercial
website
expense

Deductible revenue expense Capital expense

@ Website labour costs for
operational matters

Labour costs
(eg employee
or contractor
costs)

Off-the-shelf

software costs

@ Website labour costs that enhance
a business’s profit-yielding structure

@ Periodic licence fees

@ Periodic payments to lease a
commercial website from a web
developer, provided the lessee does
not have a right to become the
website’s owner

@ Costs to acquire off-the-shelf
products that enhance 2 business’s
profit-yielding structure

Usage fees @ Periodic operating or registration EAdkE

fees

116-725

D

1,079

EDUCTIONS e Computer Hardware and Software

@ Costs to make changes that add

‘ commercial Deductible revenue expense Capital expense
bsite B
wel
expense
= ek ok 111 1 o
[ebsite * L Cos_ts of acquiring or _de_velopmg a
'Iacé] uisition or website for a new or existing
;deve Jopment business (note: such expenditure
.:;IMIS might be for in-house software)

@ Costs to make changes that add

in upgrading an existing website, that

. ;’; eﬁ:éiance/ minor fgnctionality_ or enhancements | new functionality (back—_end or
: modification to an existing website frqnt_—end), or _that matenally elxpand
' 8051'5.' *) @ Costs to remedy software fault?. existing functionality, and which
@ Periodic costs to upgrade existing provide a structural advantage (see
website software so webpages appear | below)
correctly on new mobile devices, @ Costs to replace a material part of
browsers and operating systems a website
® Costs to make routine or pieccemeal | ® Modification costs related to a
modifications (eg 1D 2003/931) work program that significantly
@ Costs to preserve the useful life of | upgrades or improves a website
| 2 website @ Costs to extend the useful life of a
' website
W— @ Content migration costs involved @ Content migration costs involved

in establishing a new website

igreiinn c0S1s
do not significantly enhance or
replace the website

@ Costs of establishing a presence

1oocial media ® Costs of maintaining a social
on a social media site

costs media presence (eg updating social
media content)

e

(*) Some website maintenance activity requires no modifications (eg website monitoring). Other
maintenance requires modifications, such as: updating content, embedding (plug-in) applications
and security software, bug fixes, search engine optimisation (SEO), and data restoration after a
power surge.

The factors used tofdetermine whether a modification represents a structural
advantage to a business include: the website’s role in the business; the nature of the
modification to the website; the degree of planning and amount of resources employed in
effecting the modification; the level of approval required for the modification; and the
expected useful life of the modification.

Commercial website costs are not deductible to the extent they are incurred in
producing exempt income or non-assessable non-exempt (NANE) income. If commercial
website costs are partly on revenue and capital account, they are apportioned on a
reasonable basis.

Commercial website costs of a capital nature may be incurred before a business
commences (eg as part of a hobby). If such costs form part of the cost of a depreciating
asset (namely, the website), then the decline in value and adjustable value of the website
is calculated from the time it is held (s 40-60; §17-480). The private-use component of
the decline in value will obviously not be deductible.

Domain names

The Commissioner’s view is that domain name usage rights (along with computer
hard\yare, and website content with an independent value to a business) are not
considered part of a commercial website. Domain name registration costs and server
?Ogh?)g fees that relate to a taxpayer’s business are usually deductible revenue expenses
8i8-

B

116-725
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A domain name can not be owned; but, a right to use a domain name can
and sold separately from a website’s software. Such a right is a CGT asset,
lapse if registration is not maintained.

be OWne

The right to use a commercially desirable domain name can have COHSide-rab]e
market value which does not diminish over time. A one-off payment to secure the right t
use a domain name (eg through a public auction) is likely to be capital expendityre and
included in the first element of the right’s CGT cost base. Where a right to use &)“new
domain name is not secured by payment and has no market value, but is acquired only i

conjunction with paying a registration fee for the initial period, the CGT cost base of the
right would be nil (TR 2016/3).

[FITR 932-675; 186915

Intellectual Property

916-727  Deductions for intellectual property and related expenditure

Intellectual property (IP) is defined for tax purposes (tax IP) as the rights an entity
has as the owner or licensee of a patent, registered design or copyright (or equivalent
rights under a foreign law): s 995-1. Although narrower than the legal concept of IP, the
tax IP concept is maiuly relevant to the deductibility of expenditure under the capital
allowance regime (see below) where it is not held as trading stock. The tax TP definition
excludes, for example, rights under trademarks and plant breeder’s rights. Rights relating
to intangible assets such as goodwill, unregistered trademarks, domain name rights and
business name rights are also excluded. The principles set out below apply to expenditure

on both tax IP and expenditure on related intangible assets and rights, unless specific
reference is made to tax IP.

IP expenditure is deductible when incurred provided the necessary connection exists
between the expenditure and the assessable income producing activity, and the expense is
of a revenue nature (s 8-1; §16-010). For example, patent renewal fees, salary or wage
costs incurred to maintain software, and costs of acquiring IP held as trading stock o,
hand are deductible under s 8-1 if the necessary connection exists. Royalties nad
periodically for the use of another entity’s IP in the ordinary course of the tagpaver’s
business are deductible under s 8-1, provided withholding tax is paid if the recipient is a
non-resident: s 26-25 (§22-030). Revenue costs incurred to enable a licensee to use the
taxpayer’s IP are deductible under s 8-1, if the amounts received for granting tie right (eg
royalties) are assessable income (10-510).

IP expenditure of a capital nature is not deductible under s 8-1 and the tests outlined
in §16-060 are used to characterise the expense.

Capital allowance (or depreciation) deductions are available for items of tax IP (not
held as trading stock), in-house software (117-370), and other intangible assets included
in the s 40-30 ““depreciating asset’” definition (f17-015), to the extent they are used for
an income producing purpose. An explanation of the costs which may be included when
depreciating tax IP commences at J17-080. The effective life of IP-related depreciating
assets 1s set out in s 40-95(7) (17-280). The prime cost method (f17-490) is used to
calculate the decline in value of tax IP. An immediate deduction is available in limited
situations where the cost does not exceed $300 (§17-330) or $100 for business taxpayers
(16-153). In some cases, pooling rules may apply to low-cost tax IP assets (917-810)
and expenditure on in-house software may be allocated to a software development pool
(117-370). Capital costs incurred in seeking to obtain a right to tax TP may qualify as a
project amount (s 40-840(2); 719-060) with a deduction potentially available under the
project pool expenditure rules ( §19-050).

The disposal of tax IP on capital account, which was held for an income producing
purpose, will trigger a balancing adjustment event with a deduction available if the
termination value (117-640) is less than the adjustable value (f17-485) (and an assessable
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i ising 1 se situation): - -630). The disposal of
rising in the converse situation): s 40-285 (Y17 630)
Syltzl; :c-cour%t, which was held partly for an income producing purpose, may
ital gain or loss under CGT event K7 (11-350).

i ities ] the capital allowance rules
iness entities can choose to take advantage of )
igggl;tb %?—250 when depreciating and disposing of tax IP on capital account.
discu

iﬂcome iIlC]ll
fax IP on cap
result in a cap

| or assi f an interest in tax IP (eg by way of a licgpcc) on capital
e gTaﬁ; (i)r]ra(si;ltg‘r?: 1061}11;1?141 tax IP asset being split into two parts; (i) a dlslposa] of
g ItiSLE is the subject of the grant or assignment; and (iii) a balancing adjustment
ﬂ arrmg for the disposed part, which may give rise to a deduction (or in
et Oclcu' come inclusion) depending on the calculation (s 40-115(3); 1}1_7—630). The
%seisi? zslslj]gnment of interests in CGT assets that are not (t%ialgg(oo)n Icfapétaloiis;cﬁgﬁ)
i i it i from CGT event D1 - . If s0, o1 -
might\ -rgfél ]itnzzrildzn?cg{)ll?)lst%aall?ESIES)S relating to the creation of the relevant rights are
f.fgﬁ;d to reduce the capital gain or increase the capital loss: s 104-35.

ac
the pa

Companies that incur IP expenditure related to eligible research and development
activities may qualify for a tax offset rather than a deduction (§20-150).

i ine 1 ight acquired from 1 July 2004 is
duction fer the decline in valua? of ﬁ!m copyrigl _ {
e;:;l]cife aL\[rCai;abh: over its effective life using the prime cost method (317 iQ_Of)ﬂt;);
i hing value method (f17-500). The cost of the c_opyrlght may be reduce 11_ 8
?3;;1;51% -;offsét” is available (§20-340). Other concessions related to films are outhine

at §20-330. |
1 hen transferred into a
4 t of tax IP and other related assets might be reset w 3 :
bllSO]?;ﬁ‘;? g?oup by a joining entity, which can affect ﬂ:}q headl coggafar% s(ﬂc;ag?g%
i i 3 t disposal: s 701- -210;
ductions and CGT exposure on any subsequent dispc 5 (¢

%gozvé%r)mi‘gs tax cost of IP and other related assets that a subsidiary takes with it when

exiting a consolidated group is explained at §8-400.

i i i ights are CGT assets
dwill, trademarks, domain name rights and business name rig :
and T(g(?e(;(pvgnditure that satisfies the cost base (or reduloed Z‘OSt basl;e:[) tiLeme;r;‘::sn t(ﬁltlli 05538(2
: - . ; oo
i ised in calculating ghe capital gain or loss on their disposal to e
ilsazwitc?lgC)ItuZ?ready been dedfclzted. The CGT discount (711-033) or small business CGT
concessions (f7-110) might be available for the disposal of such CGT assets.

i i here and are not included in the
If IP-related capital costs are not deductible elsewher ) :
cost base (or reducg)d cost base) of a CGT asset (eg capital e_xpendltu:re to acqmrlet;)é
develop trade secrets or know-how), then they might be deductible as a business-rela
capital cost under s 40-880 (f16-156).

i i i foreign associate for
-arm’s length amounts paid by an Australian enterprise to a _
IP—reESelti E::I)I;I];lyenditugrte might be adjusted under the transfer pricing rules therei::?y affec:tg:lg_
the deductibility of the expenditure (Y22-580). The receipt of a royalty %m ?01‘1::'1 -
resident might give rise to a foreign income tax offset (and not a deduction) for g
royalty withholding tax (§21-670).

[FITR 986-910]

Spare Parts

716-730 Deductions for spare parts

Expenditure on spare patts and consumable stores is deductible as an (;;ddui:ltig
business expense (ITAA97 s 8-1). The deduction may be claimed on an lext;:) diture
incurred’” basis (ie in the year of purchase) where the intention le simp 13/ 56 sune
continuity of production. Where, however, a store of spare parts is being built up,

16-730
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Commissioner considers that the deduction is more properly claimable

basis — ie in the year in which the particular item is used (IT 333). For t
of spares purchased with plant, see §17-015.

As to whether spare parts are included in trading stock, see 9-150. As to de

for large-scale purchases of low-cost items, see §16-153, §17-330, 17-810 and 9§7-259

[FITR §33-640

Interest

916-740 Deductions for interest expenses

Interest is deductible to the extent to which it is incurred in gaining or producing_
assessable income or in carrying on a business for that purpose and is not of a capital,_
private or domestic nature (ITAA97 s 8-1). Interest is not normally a capital Outgg‘iﬁé
because it is a recurrent expense which does not secure an ““enduring advantage’’; rather
it simply secures the use of borrowed money during the term of the loan. This applie;
even where the borrowed funds are used to purchase a capital asset (Steele). Tnterest paid
to secure a capital sum or keep it in circulation was on revenue account (Ashwick (0ld)),
However, no deduction is available for interest on borrowings relating to the production
of exempt income (Case ¥5; Case Z33).

The same principles apply to determine the deductibility of both ordinary interest
and compound interest as both are simply the cost of borrowed funds (Hart; R & D
Holdings). The deductibility of compound interest is not necessarily determined by the
use to which the original loan funds were put (TD 2008/27).

P> Planning point

Interest to acquire vacant land which did not produce income is not deductible but may form part of cost
base of assets acquired after 20 August 1991 (§11-550), which however is not subject to inflatio..
indexing (where applicable) and is not taken into account in calculating a capital loss.

The “use” and “purpose” test

In determining the deductibility of interest, the courts and tribunals have looked at
the purpose of the borrowing and the use to which the borrowed moneys have been put
(TR 2004/4). For example, interest on borrowed moneys may be deductible where the
moneys are used to acquire income-producing assets (eg property for rental, shares for
dividends: IT 2606, but not options: TR 2004/4), to finance business operations (eg as
working capital) or to meet current business expenses (eg overdraft moneys used to pay
business outgoings such as wages, purchase of trading stock or materials). The security
given for the borrowed money is totally irrelevant (TD 93/13). Penalty interest for early
repayment of a loan will generally be deductible if the payment is made to rid the
laxpayer of a recurring obligation to pay interest on the loan where the interest would

itself have been deductible if incurred (TR 93/7). For the deductibility of interest on
funds borrowed to pay tax, see 16-856.

Debenture interest payments made by a bank to a subsidiary were of a capital nature
because the predominant purpose of the payments was to enable it to comply with the
capital adequacy requirements thus securing a structural advantage (St George Bank; see

also Macguarie Finance Lid). Such payment would now be subject to the rules referred
to at 923-100 and §23-020.

In PR 2010/16 and PR 2010/17 (Investments in Macquarie Flexi 100 Trust June

2010 Offer), the Commissioner accepted the deductibility of interest under full recourse
and limited recourse borrowings.

916-740
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f other factors and “negative gearing”’

i i ccuse’ test, it may also be necessary to consider other

g nii];lc;fs;rlrlsstt:r?cesuseeg Jﬁiée the h{terest on the borrowings exceeds the

the investment. In Fle;cher’s case, which involved a complex and hl.gllill}%
b i scheme. the income derived from the annuity was less than one-eig

eﬂiﬁf}}; claime;:l for interest. The High Court accepted that the interest was

le to the extent of the income derived. However, beyond that point, the

@du‘cﬁb

iibility of the interest had to be determined by weighing up the whole set of
deduc ;
gircumstances, inc

uding i indi 1 advantages that the taxpayer
d the direct and indirect obj ect_s and dd_ an ‘ .

i 'h in making 1'Lh(-: Outgoing. The court took the view that if, on consideration of all
Y t

. : e i ot
I those factors, the whole of the interest could be characterised as ‘‘genuinely and n

I éallmll;j ductible. If only part of the outgoing could be so characterised, apportionment
> flll e -

bly incurred in gaining or producing assessable income’”, the interest would be
a

betw i i jecti cessary. See also
j it of assessable income and of other objectives was ne
s .'E;:dthif U%SF? 95/33, the Commissioner accepts t‘tIle _effectlxsnetsioorflotc:rtrﬁfﬁz
e tive gearing arrangements (Y31-170). Tt is importan :
omicreC e siderat hi the term of the loan so that the facts
1 considerations can change over ¢ : ; _
%ﬁ;ﬁi tfgcttklll: criteria for deductibility in one year will not necessarily mirror those in
f:lstﬁer year ( Spadsied; TD 2008/27).

2 i ion or expectation to derive assessable ncome by

Wh?f t&o;::\}sfg;; ng gc?nltr':lit;ll? delibergtely, not to derive dividen(_i income, the

o ‘ﬁe incurrence of the interest was the creation of the de_ductlon in a non-

e »-O) n company which was in a position to transfer the resulting losses to other
E-f?fé“-(f;gin?es, and therefore no interest was deductible (IEL Finance).

i i art of a larger loan, the
ds are borrowed for income-producing purposes as p :
mter;sft?;ndesdlitible if the taxpayer is able to trace the original borrowing to the funds on
which the interest accrues (Case 14/2000).

P Planning point

i i ivating the
An outgoing may be deductible in a year of income although the asszss(eilble_ income n_lotté\éai;l;ﬁl he
ing i { i f income. Where deductions associa
is not generated ugtil a subsequent year o _ _ Eb ; g
f)utigl]rrrllgent exceegd the assessable income derived from the investment in a pamcula:r 1nc33me ;iﬂgyer
E:c‘;ess can be used to reduce the tax payable on other assessable income of the investing taxpayer.
Therefore, negative gearing can be particularly useful to taxpayers on high incomes.

Where borrowed funds are on-lent

A similar approach to that in Flefcher’s case was taken in Uroe‘s ca&ve w{lir::;ttlz
tﬁxpayer borrowed money at commercial rates of interest (up to 12&5 tﬁ) amnon(ét;— feor kit
is wi i i — they in turn used the -
his wife and a family company at 1% mtercst hey 1  Jor e
[ i i t was limited to the 1% interest return
business purposes. The deduction for interes ! ¢ e ik
i i lable for interest paid by the
assessable income. In Tanti, no deduction was avai ' _
:Shsareilaol;er and director on funds borrowed and on-lent interest-free to an un?ﬁoglgbgliz
company as there was no prospect of deriving any income from the co_mpan};, '“c 1; bl
dividends or interest (Case 26/94; Brian Reilly Fi rezghrer;). Sﬁnll(liar}yéligtﬁ:c gr med on
] er 8
funds borrowed and on-lent to a company by a joint shareho d W
deductible as there was no connection between the interest and the gaining or deriving of
assessable interest or dividends by the taxpayer (Knox).

On the other hand, in the case of a continuing business, the fact that a lo;fv rta:g z?rf
interest or no interest at all is charged by the taxpayer for borrowed m}?nleysfoal—eeilrll e
associated entity may not necessarily preclude a deduction for the vlv ole S e;t-free o
This is illustrated by the Total Holdings case where money was on- E:l';:[tll’]; ler e
subsidiary with the intention that, once the subsidiary became pro 1ad e, terest s
would be remitted to the parent company by way of dividends and 111_1 " e
Commissioner has said that a deduction will be allowed in a substantially similar ca
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2606). Thus in Economedes, a deduction was allowed for interest on borrowed funds
which were on-lent by the taxpayer to a company controlled by him and his wife, gp the
basis that the loan was intended to render the company profitable as soon as possible.

Interest and bank expenses incurred on money borrowed from a foreign bank, which
the taxpayer on-lent immediately on receipt to associated companies by way of intereg(.
free loans, were not connected with the production of any assessable income and could
not be deducted (Fitzroy Services; §16-010). In Rawson Finances Pty Lid, the taxpayer
established that funds received from a foreign bank were loans (and not income as
alleged by the Commissioner), as this reflected the intended and enforceable reality of he
transactions. It followed that interest payments on the contentious loans were deductible

because they were incurred in deriving income from related entities to which the taxpayer
had on-loaned the funds.

For further examples involving company groups, see Metropolitan Oil Distributops
(Sydney); Rocca and TD 2004/36.

Preservation of income-producing assets

Interest on borrowings applied to private purposes (eg the purchase of a residence) ig
not deductible, even though the borrowing enables the taxpayer to use other funds of
existing investments to produce assessable income, eg by renting out a former residence
or by keeping other funds on high interest-bearing deposit (Case Z18). Similarly, interest
on money borrowed to satisfy a Supreme Court order under testator family maintenance
provisions was not deductible, even though the loan enabled the executor to retain the
income-producing assets of the estate without encumbrance (Hayden).

Linked or split loans, redraw or credit line facilities

A typical “‘linked” or “‘split”” loan facility involves two or more loans or sub-
accounts. One is for private purposes and the other(s) for business purposes.'Repayments
are allocated to the private account and the unpaid interest on the business account is
capitalised. This maximises the potential interest deduction by creating interest on
interest. However, in Hart, the High Court ruled that the arrangement triggered {\\o
general anti-avoidance provisions of ITAA36 Pt IVA and that the additional interest was
not deductible (]31-170). In TD 2012/1 the Commissioner takes the view that the geueral
anti-avoidance provisions could apply to ‘‘investment loan interest' payment
arrangements’” despite the taxpayer’s purpose of “‘paying their home loan fi’ sooner”,
See also TR 98/22.

In contrast, interest incurred under a refinanced investment loan of the kind set out
in PR 2013/22 or PR 2014/7, which is part of a scheme designed to accelerate the
repayment of a refinanced home loan, is deductible. Some distinguishing features of these
schemes is that they do not involve: (i) the capitalisation of any interest or a line of credit
for the investment loan; (ii) a linked or split loan facility as set out in TR 98/22; or (iii) an
“‘investment loan interest payment arrangement’” as described in TD 2012/1.

Non-capital costs of ownership that are disallowed under ITAA36 Pt IVA do not
form part of the cost base of an asset unless the Commissioner makes a compensating
adjustment to that effect. However, in the case of split loan arrangements, a compensating
adjustment is not available (TD 2005/33).

The Commissioner adopts the same approach to certain line of credit facilities that
involve capitalisation of interest (TD 1999/42). Where no capitalisation of interest is
invelved, and funds drawn down on a line of credit facility or a redraw facility are used
only partly for income-producing purposes, interest on the funds is apportioned between
the income-producing and the other purposes in accordance with the principles set out in
TR 2000/2. The deductibility of interest on a further borrowing of money under a redraw
or line of credit facility depends upon the use to which the funds redrawn or drawn down
are put, regardless of the purpose of the original borrowing. See also Domjan.

916-740
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Tgfnem” arrangements in which the taxpayer refinances a hor_ne loan apd
%ﬂgishes purported investment loans to fund the purchase of shares in companies
es

controlled by the promoter of the arrangement (TA 2009/20).

ngefinancing” principle

i Z d by a partner,
{ on money borrowed by a partnership to repay money advance by a partn
]infs]z;essused as working capital, is deductible (Roberts & szzh). This *‘substitution
: ship capital principle’” or “‘refinancing principle’” applies to allow companies a
for interest on borrowings to fund a declared dividend or a repaymefnt of s};are
i ali reser - out of capital or
- here the payment is made out of a realised pmﬁt_ reserve or ou

Caprllt:ilkg“éapita] employed in the company’s income-producing business (TR 95/25). For
Eg application of the refinancing principle to trusts and to partnerships, see 6-080 and

15-070 respectively.
Connection with income of earlier years

In accordance with general principles (1 6-010), interest on funds u§ed to purchaseE
pusiness remains deductible if the occasion of the outgoing 18 found in the taxpayer’s
income-producing husiness operations, even if the interest is incurred in a year later than
]the year in which the income was derived, or the business has ceased to exist or the assets
represeming {hose funds have been lost to the taxpayer.

For-=xample, in Brown, a deduction was allowe_d for in_terest on a 10311_ used to
purchaze a business where the interest was incurred during a period after the business had
beer cold. Similarly, in Jones, interest on a loan taken out to purchase egulpment for a
«.ninership business was held to be deductlbl_e for some time after th; business cegsed fr)ln
e death of one of the partners. The deduction continues to be available even after the
Joan has been re-financed and even though the taxpayer has the legal right to repay tnc
Joan early, thus preventing further interest accruing. However, in the case of a rlo -
over’’ business loan facility, as distinct from a loan that runs for an ggrecd_ t‘c—:rm unless
the taxpayer decides to repay early, the deduction may cease to be available if a taxpayer
with the resources to pay out such a roll-over loan decides not to do so, and rolls the loan

over instead (Brown, Jones)’

In TR 2004/4, the Commissioner accepts that interest incurred after the cessation of
the business activities may be deductible even though the loan is not.for a f_ixed terrp, the
taxpayer has the legal entitlement to repay the loan before nlqatu_rlty,. with OFf-Wltho}?t
penalty, or the original loan is refinanced. However, no deduction is available 1 : (a) 1: e
loan is kept on foot for reasons unassociated with the former income-earning activities; ‘01
(b) the taxpayer makes a conscious decision to extend the loan for a commercia
advantage unassociated with the former income-earning activities. Legal or economic
inability to repay suggests that the loan was not kept on foot for purposes other than
income-producing purposes. The same principles apply to non-business activiiies (eg
passive investments).

In Davies, the amount of time that elapsed between when the loan was first taken out
and when the taxpayer accepted liability to make payments on the loan, and the
taxpayer’s refusal to make payments on the loan? indicated that the connec.:tlon. between
the payments and the income-producing activities no longer ex1ste_d (Riverside Road
Lodge; Brown; Steele). On the other hand, in Guest landR & D H_ol'a’mgs the connection
was present despite a significant time period having elapsed. In Willersdorf-Greene,
interest on a loan used to satisfy a guarantee which had been integral to the income-
producing activities was deductible, even though the loan was taken out after the relevant
income producing activities had ceased.

Interest incurred on a loan to acquire an asset after the asset has been disposed of,

will only be deductible if the sale proceeds are used for income-producing purposes (TD
9827).

whi
of partner
deduction

916-740
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If the amount worked out using the formula is negative, the instalment for the fhe i
month of the instalment quarter is $0 and the taxpayer is able to revise the ingtpe. atutory

income in the second instalment month and, if that is insufficient, the first insta :__- | cial arrangements
month. i

ncome included for some taxpayers

' The definition of “‘instalment income”” includes net gains (to the extent the gains
. exceed the losses) from Div 230 financial arrangements, applicable to the ﬁrst
o ¢ an income year following a TOFA entity’s first base assessment that applied
6I?A provisions to their Div 230 financial arrangements. It does not applyhto
duals, and entities whose only gains and losses are from ﬁnan_clal arrangements that

ifying securities. To ensure that there is no double counting of an ordinary or
o income amount in instalment income calculations for any instalment period,

amount of ordinary or statutory income 1s taken into account in working out a
FA gain for an instalment period (inclgdmg nil), it is not taken into account again
instalment income calculations for any instalment period.

The rules that apply to the operation and administration of quarterly p

instalment payers apply to monthly payers, including penalties where the
instalment rate is too low.

[FTR Y977-160
Calculation of Instalment Income

927-260 General rule for calculation of instalment income
; . e '8 ry income

A taxpayer’s instalment income for a period includes the taxpayer’s ordinary incomg e
derived during that period, but only to the extent that it is assessable during the ineg

The instalment income of the following taxpayers for a period also includes
year that is, or includes, the period (TAA s 45-120(1)).

ry income that is reasonably attributable to the period and is assessable income of
r thavds, or includes, that period:
P Example income yea ,
st : ; ; 3
A primary producer derives a tax profit of $500,000 from the forced disposal of live stock. The 0 gomp]yn.g and non-complymg superannuation fund
$500,000 would be considered to be ordinary income in the month/quarter/year derived. However, ;

primary producer can elect to spread this profit over a five-year period such that only $100,00 (I & oooplying and non-complying ADFs
assessable income in the year of derivation. In this case, only S100,000 is considered to be instalment

I
income. In Years 2, 3, 4 and 5, the $100,000 returned as assessable income from the forced dispasy b 2
does not constitute ordinary income and, therefore, is not part of the primary producer’s mmw 'y‘ PSTs (3 45-120(2)).
income for those years. Of course, the taxpayer’s instalment rate could be expected to increase in ﬂuﬁ-f' o

situation. ‘ |
Ordinary income includes amounts such as sales (excluding GST and gross véﬁ‘
expenses), fees, interest, dividends (excluding franking credits) and royalties (]10-0.0),
Ordinary income from shipping activities that relate to a vessel in respect of whicy &
taxpayer expects to be issued with a shipping exempt income certificate can b excluded
from instalment income (ID 2013/45).

" The instalment income of a life insurance company for a period also ilncludes: (a) its
fatutory income to the extent that the statutory income is reasonablylattnbutable.to that

jod and is included in the complying superannuation glass of its taxable income
(93-490) for the income year that is, or includes, that period; and (b) any part of its
mtory income (other than net capital gains) that is included in the ordinary class of its
ble income for that incagne year (s 45-120(2A)). These rules apply, not only to an
that is itself a life 'msyance company, but also to a head company of a_con_sohdated
up or provisional head company of a MEC group that is taken to be a life insurance

J = . . .
An entity can include a net forex realisation gain in instalment incorae if the eugﬁ mpa ny because a subsidiary member of the group is a life insurance company.
J
.

accounts for forex realisation gains and losses on a net basis in its kooks of account, and
the net basis of accounting is reflected in the manner in which the entity reported
information about forex realisation gains and losses in the income tax return (before
reconciliation to taxable income) on which the instalment rate for that instalment period
is based (PS LA 2005/17). However, the net forex realisation gain cannot include a forex
realisation loss that is known to be material, at the time of determining instalment
income. (Note that PS LA 2005/17 does not apply to individuals who do not derive.
income from a business or entities that pay PAYG instalments on the basis of GDP
adjusted notional tax.) A forex realisation gain made under TTAA97 s 775-55 upon
payment for the acquisition of foreign currency denominated trading stock (other than
livestock) is ordinary income (TD 2006/29).

PAYG withholding payments
F' Generally, a taxpayer’s instalment income does not include: (a) amounts that have
. or should have been, subject to PAYG withholding (ﬂ26—120); or (b) persopal
services amounts required to be included in a taxpayer’s assessable income and for which
amounts are required to be paid under TAA Sch 1 Div 13 (]26-280) (s 45-120(3)).

. However, amounts that have been subject to PAYG Witlhholding _because the
laxpayer failed to quote a TFN or an ABN (f26-200) will be included in instalment
me.

Statutory income (eg capital gains) is not, as a general rule, included as part of
taxpayer’s instalment income. Further, exempt income is not included as part of
instalment income. a

Special rules apply for calculating the instalment income of a partner in @
partnership (§27-265) and a beneficiary of a trust estate (§27-270).

[Farm management deposits
‘: If a taxpayer makes a farm management deposit (FMD) (/1 8-290) during a period,
&"&f taxpayer’s instalment income for that period is reduced (but not below nil) by the
‘amount of that deposit to the extent that the taxpayer reasonably expects (o be able to
elaim a deduction for it for the income year that is, or includes, the pepod (s 45—120(4),).

-onversely, where a taxpayer makes an FMD withdrawal during a period, the taxpayer’s
instalment income for that period includes that withdrawal to the extent that it is

assessable income for the income year that is, or includes, that period (s 45-120(5)).

e

If there is no instalment income for a period, the taxpayer must advise the
Commissioner of that fact. .

———
I

127-260 !
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Clean energy initiatives

Instalment income for a period also includes an amount that is meluded :
taxpayer’s assessable income under ITTAA97 s 420-25 for the Income year thay i? 8
includes that period because the taxpayer ceases to hold a registered emissiong un
during that period (s 45-120(5A)). it

[FTR 1977-145
127-265 Instalment income for partners in a partnership !

The instalment income of a taxpayer who is a partner
during a period includes an amount calculated in accordanc
for each such partnership (TAA s 45 -260):

in a partnership at any time
¢ with the following formyl,

taxpayer’s assessable income from
the partnership for the last income vear
partnership’s instalment income
for that income year

partnership’s instalment income
for the current period

The “‘taxpayer’s assessable income from the partnership for the last income year” i
so much of the taxpayer’s individual interest in the partnership’s net profit as yge
included in the taxpayer’s assessable income for the most recent income year that ended
before the start of the current period and for which the taxpayer has been assessed or hag
been advised by the Commissioner that no tax is payable. This will usually be the amount
of the partnership distribution included in the taxpayer’s assessable income for he
income year that has most recently been assessed.

The “‘partnership’s instalment income for that income year’’ is the instalment
income for the partnership (calculated using all of the rules involvipg calculation of
instalment income, including this one) for the most recent income year that ended before

the start of the current period and for which the taxpayer has been assessed or has bee
advised by the Commissioner that no tax is payable.

The “‘partnership’s instalment income for the current period” is the insttment
income for the partnership for the current period. Therefore, the partnership will be
required to calculate its instalment income on a monthly, quarterly and ‘annual basis,
Further, the partnership will need to notify each partner of the amonnt calculated in
accordance with the above formula (or each of the components so that e partners can
calculate the amount) on a monthly, quarterly and annual basis,

The amount included in a taxpayer’s instalment income from a partnership is in
addition to any other amounts already included in instalment income (eg other business

income, interest and dividends). However, no deduction is made if the partnership i§
expected to make a loss.

The general rule in s 45-260 does not apply to a partner in a corporate limited
partnership. Instead, the general rule in TAA s 45-120 (1127-260) applies, and the partner
includes in instalment income any distribution from the corporate limited partnership for
the instalment period in which the distribution is made.

Instalment income may include a “fair and reasonable’” amount

If the taxpayer’s share from the partnership for the last income year or the
partnership’s instalment income for that year is nil or did not exist, the taxpayer’s

instalment income for the current period includes an amount that is fair and reasonable
having regard to the following factors:

® the extent of the taxpayer’s interest in the partnership during the current period
® the partnership’s instalment income for the current period

® any other relevant circumstances (s 45-260(3)).

127-265

[

75
G;NsTALMENTS @ Calculation of Instalment Income 1,5
4

.« could occur where the partnership is new or incurred a loss m the last Eﬁ:g;,nger:
s has only recently become a partner in the partnership. There is no g g
the ¢ g av constitute ‘‘other relevant circumstances’’. This qual_lﬁcgtlo;; a
o v “r?n;e the partnership’s instalment income for the current period is nil.

27 270 for an example showing the calculation of instalment income for a
See g

qaxpayer W

0 is a partner in a partnership and also a beneficiary of a trust.
[FTR977-195]

97-270 Instalment income for beneficiaries of a trust estate

a beneficiary of a trust estate at any_time during the If)erilc.)(c:l},] iﬁz
le is that the taxpayer’s instalment income, in relation to each trl(.;s’_[ 0 V\(«;O]r L
e msea beneficiary during the period, includes an amount calculated in ac
paxpayer 1

ith the following formula (TAA s 45-280):

If a taxpayer 18

taxpayer’s assessable income from
the trust for the last income year
trust’s inswalment income for that
income year

trust’s instalment income
for the current period

The “‘iavipayer’s assessable income from the trust for the last mcom:gg:; il;sﬂslg
| N 7taxpayer’s share of the net income of the trust as was 13 uded In he
- B o ssable income for the most recent income year that ended be o_red Sk
ﬂ?n:?cc;uj'rzisteperiod and for which the taxpayer has been assessed or advised by
o e

m]]'l].SSiUIlBI that no tax IS d a.ble. IhlS Wlll LlSllaH be the amoullt Of thB S
oty

i i y t haS
’!‘ i i Ju[i(lll i Cluded Ln. the p S’ B 1 1 mncome year )
s taxpayer s BSSCSSah e mncome f()r the C th
mnst [eceﬂtly bf:&ll EtSSeSSed.

i i st net
In general, a taxpayer’s assessable income does not include a share of the tru

i two
income that is attributable to a capital gain n;agedby( t§1ei gﬁi}'bzg:?c?g;% ?fzﬁvgﬁ’gible
i in which a capital gain is included: (a
%;m;;me]ﬁe?big superannua?(]m fund or a PST; or (b) to the extent tha; th?_ Eh?;z ucl)_g ;l;:
irust’s net h%come is included in the complying superannuation class of a life

company’s taxable income (TAA s 45-290).

i 1 . , only amounts
ermining the taxpayer’s assessable income from the trust, o
asseslsréddlifirérrl ITAgA36 Pt HI_; Div 6 (96-080) are taken into ?ccoglnta)A;?eoiléttsiiﬁzzseeﬁ
under other provisions (eg a distribution from a superannuation fun e gl ML
Effectively, this means that only the flow-through dlstnbutlonslarfm e
purpose. Tﬁe PAYG instalment system applies separately to certetm; 2700
frustees are taxable on some or all of the net income of the trust estate .

i 7 i [ 1 for

The “‘trust’s instalment income for that income year™” is the 111st_atllllneml;ré;(€m§ri0d

the trust for the most recent income year that ended before the‘StE(LjrtbOtth é: (cjg iszioner
and for which the taxpayer has been assessed or has been advised by mm

that no tax is payable.

The ““trust’s instalment income for the current period™” is the 1nsta{11;11f;;11‘jten€§§1;nri Sffj);
the trust for the current period. Therefore, a trust will be required tX 1ca C gt
imstalment income on a monthly, quarterly and annual basis. E 50, o ke b,
quarterly and annual basis, the trustee will need to notify each bene 1(:1:;1ryerlts e ot
ealculated in accordance with the above formula (or each of the compon
beneficiaries can calculate the amount).

The amount included in a taxpayer’s instalment income as a beneficiary 1s 1n
addition to any other amounts already included in the instalment income.

27-270
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nstalment income may include a “fair and reasonable’”” amount
If the taxpayer’s share of the net income of the trust estate for

(STALME
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stalment income of a beneficiary of a corporate unit (rust or public trading
is calculated under the general rule in TAA s 45-120 (]27-260). Such a

or the trust’s instalm i s th
instalment income foretnl:lte]i:llfl?rrc:net ﬁ;i t}ém? year is nil or did not exiztlaifl' ficiary includes any distribution from the trust in its instalment income for the
having regard o the following fact é)r n od includes an amount that is faj ang Ciod in which the distribution 18 made (s 45-280(4)).

of a trust include in their

® the extent of the taxpayer’s interest

the current period in.the trust, or in the income of the &

® the trust’s instalment income for the current period

® any other relevant circumstances.

his could occur where the trust is new or incurr in the
I re the trust is n i i ast y
. h W or mcurred a los
wﬂXptayer has Dnlsytire;:ent]y tbecome a beneficiary of the trust II:E:rel is n(I) ¥
t may constitute “‘other relevant circum es”’ .I is qua fC‘atJ.g.n
lzl ] ;l ) 3 : Stanc S - h i i 1
application where the trust’s instalment income for the current pleriodi ; '11 B
s nil.

P Example i )

Calculation of instalment income for partner/beneficiary .
Dui i : |
uring a particular instalment quarter (the current period), Marcia derived the fi 11 ]

s ¢ lollo :

income: .
Wing

Gross sales 11 |

$45,000
Interest $10.000
Unfranked dividends $2,000
Net capital gain $4,500

L )

Dllﬁ]}g he p]evious income ye i 5 e Jan Fan tust. For that 4 ?:
: 8 ar, Marcia was a b i v A
i © § eneficia of 1 d yem
derived assessable income from the trust of $2,300 and the trust had otal instal : i il fi=: .
5 ti ik ent inco

The Jan Fan Trust has info arci i i
peson rmed Marcia that it has derived $23,000 instalment income fi N °

Marcia has also gone into t; wi g a P rrent period e
! 5 1 pa 1ersh1p ith Gr d Pet i
B i i cler dl.lﬂ]]g the ¢ C I i w
did not exist dumlg the last ir COmE year. Under the partnership agreement w ith GTLg S P
ana el

are to be divided equally. Duri i
A qually. During the current period, the partmership derived instolment

(@
(b)

Marcia’s i i {i
instalment income for the current period is calculated as follows

&
545,000 + $10,000 + $2,000 + $788.45 (from the trust) + $1,100

Instalment income =

(from the partnership) 9
= $58.888.45 1 - (9
The trust amount of $788.45 was calculated as follows: -
‘ (d)
Trust amount $2,300
o $67,004 X 523,000
= $788.45

The partnershi i i p
P rship amount OfSI,] 00 1s a fair and reasonable amount given that the partnershi did
1

SL Yy £lv M. p )
last year ar 1d given arci interest m the erst and 1. ent Vi d
a’s artn 1 the stal nt Income derive

The net capital gai i
: gain of $4,500 is not included it i 1 i |
superannuation fund, ADF, PST or life insurance coiliplgnl)f not ordinary income and Marla SR8

Exceptions to general rule in s 45-280

There are four excepti
L ptions to the . .
ths beniefioiaiy 6 st general rule for calculating the instalment incomed

the beneticia .
or, if there 15 more than one beneficiary,

indefeasible interest in
the beneficiaty’s proportional interest in the trust capital.

' The beneficiary :s treated as having received its ghare of the trust income as
that incoriie, is earned in the trust.

cigries who are absolutely entitled to the assets
ent income for an instalment period their proportionate share of the
ent income earmed by the trust in that period (s 45-280(6))- This applies to a

eficiary where:

) the .
" income and trust capital
peneficiaries

to deal with trust

trustee’s only active duties in managing the trust are
directions of the

according to the requests oOf

;,;\ ) the beneficiary is absolutely entitled to the trust assets, and

ficiary has a vested and indefeasible interest in all of the trust income
each beneficiary has a vested and

a proportion of the trust income that corresponds with

so0n as

rorai Beneficiaries of broadly held resident investment unit (Fusts calculate their

psavipent income by applying the rules in
\nstalment income for an instalment period includes any trust income oOf trust
 capital that the trust distributes to them, or applies for their benefit. In working out

the instalment income on this “‘receipts basis’’
income or trust capital is included in the beneficiary’s assessable income for the

income year in which the distribution or application occurs.

A unit trust is required to satisfy four conditions before the beneficiaries are
entitled to determine their ?’nstalmem income on this basis:

TAA s 45-285(1). The beneficiary’s

, it does not matter whether the trust

the unit trust is resident

unit trust is broadly held, ie throughout the relevant instalment period the

in the unit trust are listed on a stock exchange in Australia or elsewhere,
held by at least 50 persons

the
units
are offered to the public, or are
not concentrated in 20 or fewer individuals (tests

ownership of the trust is
trust are contained in TAA s 45-287)

about “‘ownership”” of the

the trust’s activities are limited to investment activities listed in the ITTAA36
s 102M definition of “‘eligible investment business’’ throughout the relevant
instalment period (these activities include investing in land to eam rent and
investing or trading in various securities) (16-320).

Beneficiaries of certain other resident investment unit trusts (ie certain “parrowly

held>” trusts) can determine
basis if the unit trust and the beneficiary satisfy certain conditions (s

The tests that the unif trust must satisfy are that:

their instalment income from the trust on a receipts
45-285(2))-

(a) the unit trust is a resident trust

(b) the trust’s activities consist only of activities listed in the s 102M definition of

““eligible investment business’".

The beneficiary must satisfy two conditions:

R

27-270

q27-270
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(a) the beneficiary is not required to include in instalment income the
or trust capital distributed to, or ap
exception in (3) above)

trust jpes

(b) the beneficiary must, throughout the instalment period, be
(1) the trustee of a broadly held resident investment unit ¢
four conditions in (3) above; (i) exempt from tax;
superannuation fund, complying ADF or PST; (iv) a statu
insurance company; or (v) the trustee of one or more trusts that meets spagj
requirements (TAA s 45-288), including that the beneficiaries are absalyel,
entitled to the assets of the trust. e

one of the follgy
rust that satigfjeg =
(i) a comply;,

A taxpayer’s instalment income for a period also includes trust income or
capital that a trust distributes to the taxpayer,

or applies for the taxpayer’s benefit, during
that period in certain situations (s 45-286). This applies where:

(a) the income or capital is not included in the taxpayer’s instalment income under 5.
45-280 or 45-285

(b) the trust satisfies the condition in s 12-400(1)(a) (§26-267) in relation to the neome
year that is or includes that period '

(c) the trust is a managed investment trust or is treated as a managed investment frysy
for that income year, and

(d) the trust meets the requirement in ITAA97 s 2
(ie it is not a corporate unit trust or trading trust
The liability to PAYG instalments of #

ustees in respect of a beneficiary’s shage of
the trust’s net income, or the income to which no beneficiary is entitled, is discussed af
927-500.

75-110 throughout the income year

[FTR 977 2y
Variation of Instalments

127-280 Variation of instalments based on instalment income

All monthly PAYG instalment payers and some quarterly PA Y instalment payers
are ineligible to pay quarterly PAYG instalments based on GDP-adjusted notional tax.
Further some quarterly payers, being eligible, have declined to use this method. Such
taxpayers may wish to use an instalment rate other than that whi

ch has been advised by
the Commissioner. Note that annual payers can use the instalment rate method but are not
eligible to use a varied rate.

(Variation of instalments by taxpayers who use the GDP-
adjusted notional tax basis is discussed at 927-300.)

Some situations in which it may be appropriate to vary an instalment include:

reducing or expanding investment activity (or receiving significantly lower or
higher dividends from a share portfolio)

changes in the level of business activity and, therefore, business income

having much higher or lower than expected tax deductions for about the same level
of investment and business income

having repaid all amounts owed unde

t HELP or Student Financial Supplement
Scheme (SFSS)

® changes in business structure, eg mergers, takeovers or internal restructuring.

127-280

: . Mgy,
plied for, it under s 45-285(1) (ie uﬂd:f;f

tory fund of alife
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G |NSTALMENTS @ Variation of Instalments
\MY

a taxpayer has decided to use a different instal glenttaatec to thaitsgi?;gf(ilnbgrfizi
e ied instalment rate must be notified to the Commiss! rd
Lo, 452 i ification forms part of the Business Activity
3 ve (TAA s 45-210). This notification f ity
o be Efffcélrvt(;e( Instalment Activity Statement (924-200, §24-220) and must be no
tin;:?ore the due date for payment of the instalment.
on o

i instalment rate
issi taxpayer must use that ins :
missioner has been notified, the aye . ' e
e tt};?rri:?lrtnmonth or quarter, even if the Commlss1?ner ?}?tlﬁets tr}rllfil ;ﬁ%z)t/ienrue e
o i - In fact, this rate

for that in ent rate after that time (TAA s 45-205). ? 1 i
ear, unless
. erentbmsttl?lr?axpayer for the remaining months or quarters i F?e 1r::(}:1(2:méo¥n S, paflats
],eused ¢ chooses to use a different instalment rate and noti 1les  ataan 1o our
o mpﬂler Therefore, a taxpayer can effectively vary the instalmen Errzlt i
accord(llfl gr )(;uarterly pagfers) or 12 times (for monthly payers) in any giv )

fjmes (10

once for each instalment period.

. ; ' for which
However, the varied instalment rate 1s onlybapphcalzl_e fcz)rn Eleleyler:‘;m%z );:;I)ayer o
o1 issione equent nc -, :
. d to the Commissioner. For the subs - Fapain v
i no‘[;ﬁet% using the rate most recently notified by the Commissioner, or ag ary
ﬁ;m?rsizﬂnent rate and notify the Commissioner accordingly.
gin

taxpayer whay be liable for a penalty if the varied instalment rate 1s (oo low
A fax na

27-320). . N
(jlaiming variation credit for previous overpaid instalments

i t before

1 ataxpayer has already paid a monthly or quarterly Pt"/?]zrfmuls]zgnznvaﬂaﬁgn

N t’ use a varied instalment rate, the taxpayer may be enti il sriariiten
Choqdh%}fA s 45-215). To claim such a credit, the mstalr;erit rathan e S3 D
it , - v instalment must be less ( _
WL - rent monthly or quarterly in: . :
C&lculat:io?ooiatlléifaﬁ the instalment for the previous instalment month or quarter (if any)
rale use
in the same income year.

: : ent

Further, the amount calculated in accordance with the following method statemen
u 2
must be positive. | o .
i d, or is liable to pay,

' : the instglments the taxpayer has paid, h / e

"gt:fal:r-lelﬁcglerlilgd?}n ﬂ(:e curtent income year prior to the current instalment period (ev

in § :

if they have not yet been paid).

i iati i has
Step 2: Subtract from the step 1 amount each earlier variation credit that the taxpayer
Step 2: :
clafmed in respect of the current income year.

, . ods b
Step 3: Multiply the total of the taxpayer’s inst;alment income for the earlier periods by
thepins-tahnent rate to be used for the current period.

Step 4: Subtract the step 3 amount from the step 2 amount. » .
Step 5: If the result at step 4 is positive, this is the amount of the variation ¢ :

. the da
The variation credit claim must be made in the approvle:cir’r;g:rn 211111 Defnlt)iilfg;?ent ‘o Zl

on which the instalment for the current quarter is due. instalment. The variation

variation credit does not affect the taxpayer’s liability to pay an. 1 i b;ﬂance account

credit claimed by the taxpayer will be credited to the taxpayer's running

(f24-300).

P Example

i ; 3 tified by the
= ayer’”’ rterly payer and has been no
i Co Pty Ltd (“‘the taxpayer’’) is a qua : I i
?le M'eni):)lfc\:i;d:f“;: :(nestalmeri rate of 15%. The taxpayer uscs that r‘atcv t({:; (c}glgl;llzla;e ;ltli r1:;1;0“;:.1 ik
inzgr:r:cs:it for the income vear. Its instalment income for that quarter 18 $80, s ;
instalment is $12,000.

i - the second instalment, the
i i sond quarter is $100,000. For !
’s instalment income for the secon 51 o o
Eﬂ]fpat;:??;irigeld the Commissioner that it wished to vary 1ts instalment rate to 10%
variation credit is determined as follows.

§27-280
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Step 1: The taxpayer’s carlier instalments add up to $12,000
Step 2: i iati
ep 2 There were no previous variation credits, therefore no reduction is required
Step 3: Multiply $80,000 by the varied rate of 10% = $8,000
Step 4: $12,000 — $8,000 = $4,000.
Step 5: The amount at step 4 is positive, therefore, the variation credit is $4.000

Thus, the taxpayer’s second i i

s, instalment

o sy is $10,000 ($100,000 x 10%) and the taxpayer may ol
aim 5

In the third instalment qus [

quarter, the taxpayer’s instalment in
stal . co 7as
chf)se to vary its }nstalmcnt rate, this time to 8%. The taxpa cr’r:c '“'as‘ STD,OO(') p
quarter is determined as follows. RS TR

d again the [¢
T the third insaérz:;u

Step 1. The taxpayer’s earlier instalments add up te $22,000

Step 2: The taxpayer h i i e
$18.000. payer has previously claimed a variation credit of $4,000, therefore $22,000 — $4.000

Step 3: i
ep 3: Multiply $180,000 ($80,000 + $100,000) by the varied rate of 8% (ie $14,400)
Step 4: $18,000 — $14,400 = $3.600. | |

Step 5: The amount at step 4 i positive, therefore the variation credit is $3.600

Thus, the taxpayer’s third instalment is $5,600 ($70,000 x 8%

credit of $3,600. ) and the taxpayer may claim a variation

\f\i he[e a taxpayel‘ aI’ieS th l] men Ll[lw 0 needq t ak
. V e 1 Stal ent ate i Q
al’ds, there 18 ni make
additior [a] pay‘ﬂle 1£S. l IOWG VET t]le aXpayel I ay lllake VO[UH aJypayments |‘ des]‘r d
EH ed.
¥

When a t o o %
v quar?:rga)i/:r makes a clcu_m _for a variation credit, the instalment income fi
Chmmiegoneran o rec}g\ulrteld. (]:”hls information will also need to be atdvisedetors1

er for the Commissioner to determine i Mgt
penialty where the-varied insilment it ermine if the taxpayer is liable ia a

} N [FTR5977-175]
927-300 Variation of instalments based on GDP-adjusted notionaltax

A quarterly PAYG instalment
payer who uses the GDP-adjustad ot i
can vary the amount of a quarterly instalment by making an esgi'i;aett ;tq %g?li}];?: EEItSlS
rk tax

(127-490) (TAA s 45-112 ituations i i
cte 107330, ). For situations in which such a variation may be appropriate,

The taxpayer must notify th issi i
¢ Commissioner h i
- » 1n the approved form
i 2-11;1](1 gzic 1_asm(;)unt (l)n or before the due date of the instglment (see 151207{5%% i‘?ﬁva;:g
e i ;i).t n subsequent quarters, unless the taxpayer chooses to vary the
ax amount, the Commissioner will advise the taxpayera(l;% the

amount of the instalment and the tax i
. - . a
ekl e ] instalmem_p yer will have at least 21 days from the date of the

Once the Commissioner has been noti
s ' ) _ otified, the taxpayer must
bystllief?;x%i;;glrat%lﬁ }:‘Ef; instalment for that instalment c})ugrter. Thisu:;totﬁi;tanl?l?;tnl;:istgg
i osl e Jot the :Iinﬁlmni quarters in the income year unless the taxpayer chooses
Lo i c %ar tax amount for later instalment quarters and notifies the
ot gly. er_eforg, a taxpayer can effectively vary the benchmark tax
T Tmes m any given income year, once for each instalment quarter

How i
ever, the estimated benchmark tax amount calculated by the taxpayer is only

appllcal)le fO] ﬂle mcome year 10]: Illcll it was nOtIfled to the C()l unissioner. It dOeS no
Wi . » t

927-300
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nt of instalments once a taxpayer has chosen to use benchmark tax

raxpayers who pay four quarterly instalments
The am
quarter
iﬁsmment quarter _for the
stalment. This will usua
he a later quarter if the taxpayer wa : _
qarters (eg because the Commissioner had not previously advised the taxpay
jnstatment rate).
The following table sets out the amount payable for a particular instalment where
he taxpayet has chosen to pay instalments based on GDl_;‘-adjusted 1_10t10nal tax and has
gubsequeﬂﬂ}’ decided to work out instalments on the basis of an estimate of benchmark

x for that iIncome year.

ount of the instalment for an instalment quarter depends upon the number of
(TAA s 45-410). That is, the first instalment quarter refers to the first
current income year for which the taxpayer is liable to pay an
1ly be the first instalment quarter of the income year, but may

s not required to pay instalments for those previous
er of an

The amount of the instalment is:

If the instalment quarter is:
25% of the estimated benchmark tax amount

The first in that incenie year for which the
faxpayer is liable(to pay a PAYG instalment
fizpayer 15 TITALRC,

The second in tu2t income year for which the
liable to pay a PAYG instalment

50% of the estimated benchmark tax amount,
less the amount of any previous instalment in
that income year
75% of the estimated benchmark tax amount,
less the amount of any previous instalments in
that income year, plus any variation credit
claimed in respect of the second instalment
100% of the estimated benchmark tax amount,
less the amount of any previous instalments in
that income year, plus any variation credit
claimed in respect of the second and third
instalments

taxpayer i

The :h;} in that income year for which the
Lt cpayer is liable to pay a PAYG instalment

‘ -

The fourth in that income year for which the
taxpayer is liable to pay a PAYG instalment

¥

An instalment calculated in accordance with this table is only payable where the

amount is positive. If the amount is negative, no amount is payable and the taxpayer may
be entitled to a variation credit.

P Example

alments on the basis of GDP-adjusted notional tax and
out his first instalment on his estimate of benchmark
otional tax was $26,000.

Rupert is eligible to pay his quarterly PAYG inst
has chosen to do so. Rupert did not choose to work
tax. At the time Rupert’s first instalment was payable, his GDP-adjusted n
Accordingly, the Commissicner notified Rupert of an instalment of $6,500.

imate his benchmark tax amount at

During the second quarter of the income year, Rupert decided to estl
Rupert’s second quarterly PAYG

$14,000 and notified the Commissioner accordingly. Therefore,
instalment is:

(50% x $14,000) — $6,500 = $500

ly PAYG instalments, the Commissioner will notify Rupert of the

For the third and fourth quarter
ary his estimate of benchmark tax, these

amount payable. On the basis that Rupert does not wish to v
instalments will each be $3,500.

Taxpayers who pay two quarterly instalments
The amount of the varied instalment depends on when the taxpayer is first provided

with an instalment rate, as follows:

127-300
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.
Instalment quarter in which
instalment rate is first Insta
: Iment quarter for which Am i
i o
;o::ﬁed the instalment is payable it ot instaligeS
efo 1
e the end of the first Third 75% of the taxpayer” ey
~ £ image |
of benchmark tax S
Fourth 100% of the taxpayer’s -
estimate of benchmari ¢ i
During the second Third e L ]m!;
ir 50% of the tax 5 extics
Payer's eg
of benchmark tax &
Fourth 75% of the taxpayer’s estimae |
_of benchmark tax, less the tkﬁ;:{
During the third Thi s -
hird 25% of the taxpayer’s CSﬁmAte '
of benchmark tax '
‘_—_—_——\
Fourth 50% of the taxpayer’s estimate
pf benchmark tax, less the third
During the fourth 1 =
Third Not applicable
——_—___—-a
Fourth 25% of the taxpayer’s estimate
of benchmark tax
.

Claiming a variation credit for prior overpaid instalments

Wh i i
nggativee:;«i 2(1)1111 I:?s;[:ilénte;;pcatculgted m] agcordance with either of the above tables ig
, th ayer is entitled to a variation credit (TA e
amount of the variation credit is the negative amount expressed as épo?ithsre%-qm)' b

o W’Eljl(?hv?ﬁgat;ﬁ; Eizlr[rtrz;:littclfaimﬂfljzlust be made in the approved form on or before the day
wh ent for the current quarter is due. F i .
o . quarter . Further, arr entit

ation credit does not affect the taxpayer’s lability to pay an instalment. "l"]]S? \?:;i;t?;jﬁ

credit claimed by the taxpa ill be i i
o hind payer will be credited to the taxpayer’s running balance acecut

[FTR 9977-145,957/-240)
727-320 Penalties where the varied instalment rate is too low |

A taxpayer is liable to GIC for each i
. ch instalment I T -
EXEE;Yer chooses to use an instalment rate that is lesgl(iﬂa};l %rﬂﬂuf; f[hmbWhICh i
ot ment tate (27-430) for that income year (127-280) GINY, ol or
ollowing amount (TAA s 45-225; 45-230): ' 1s payable on the

taxpayer’s instalment

i rate il_lcome for the credit
iscrepancy variation month or adjustment
quarter

The “‘rate discrepancy’” i i
y'" is the difference b et
by the taxpayer and the lesser of the follow,'rfge: etween the varied instalment rate chosen

® the benchmark instalment rate

® the most recent instalment r i
. ate notified to the ta issi i0]
to the end of the instalment month or quarter. peyer by the Commission i

credi;rgf . 1crtf:_dlt adjustn_lent” is only relevant where the taxpayer has claimed a variation
elation to th_e. instalment month or quarter (Y27-280, 927-300). Wh i
occurred, the credit adjustment is the lesser of: 3 ). Where this has

@ the amount of the credit actually claimed

127-320
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;,th
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= amount calculated by multiplying the instalment income of the previous
instalment months or quarters by the rate discrepancy.

» Example

Continuing the example of The Merry Widow
income for the fourth instalment quarter was
§4,000. There was no variation credit for this quarter. A
rat’urn, {he Commissioner determines that the taxpayer’s benchm

Axe Co Pty Ltd from 927-280, the taxpayer’s instalment
$50,000 and therefore the fourth PAYG instalment was
fter lodgment of the taxpayer’s income tax
ark instalment rate is 10%.

ill be no amount on which to impose GIC for the first instalment quarter as the taxpayer did not
use a varied instalment rate for that quarter. Further, there will be no amount on which to impose GIC
for the second instalment quarter as the taxpayer had chosen to use 10% for that quarter which is not less
{han 85% of the benchmark instalment rate.

The amount on which GIC will be imposed for the third

There W'

instalment quarter is calculated as follows:

’s 1 ment 3

ite taxpayer’s instalmen credit

discrepanc % incoms for the ¥ adjustment
1SQrepancy variation quarter

= [{10% —8%) x $70,000] + [lesser of $3,600 or (10% — 8%) = $180,000]
= 81,400 + $3,600
=. 85,000

| ocunount on which GIC will be imposed for the fourth instalment quarter is calculated as follows:

[(10% — 8%) x $50,000] + [lesser of $0 or (10% — 8%) x $250,000]

$1,000 + 50
= $1,000

Il

[FTR q977-185]

1]27-330 Penalties where the estimated benchmark tax is too low

e @ GIC for each instalment quarter in which the taxpayer
ate of benchmark tax (§27-490) that is less than 85% of the
Iculated by the Commissioner (f27-3 00)

A taxpayer is liabl
chooses to use an estim
benchmark tax amount for that income year as ca

(TAA s 45-232).
For a particular instalment quarter, GIC is imposed on the amount worked out as
follows (if it is a positive amount):

acceptable amount of the instalment — actual amount

The “‘actual amount”” is the amount of the instalment for the particular quarter as
worked out in accordance with the applicable table at §27-300. However, where the
1 amount is the amount of that credit

taxpayer claimed a variation credit, the actua
expressed as a negative.
The ‘‘acceptable amount of the instalment
applicable:
® if the taxpayer has not varied the particular instalment, or any earlier instalments in
that income year — the amount notified by the Commissioner (which will be based
on the GDP-adjusted notional tax of the taxpayer), ot

»» is whichever of the following is

® if the taxpayer has varied an instalment — the amount calculated using the

applicable table below.
If the amount on which GIC is payable is negative, there is no GIC penalty for that

instalment quarter.

127-330
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. . t of the instalment for the
Instalment quarter Instalment quarter for tepctual amount of that Imstalment 18 tl'lehafl—:llou:s licable table in §27-300.
in which instalment which the instalment is e uarter as worked out in accordance with the PP1 sunt is the amount of
rate is first notified payable Acceptable amount of instalment ficular \?.-hete the taxpayer claims a variation credit, the actual am
o er s
(b)  50% of the benchmark tax amount for gy 2 ssed as a negative. i
i tha t expre ; » i the
== S ] dl“ ceptable amount of the instalment for the later instalment quarter”" 1s
Fourth e e 1:513ted using the applicable table above. o
(a) the amount the Commissioner would haye it 2 ffect of reducing the amount on which GIC 18 ‘lmPOS_ed by thE.lt
natified the taxpayer as the amoung of the A fop U has the effec e exceeds the amount on which GIC is
instalment for that instalment quarter if g, t (but not below nil). Where the top u%. p cd to offset the amount on which
taxpayer had not chosen to vary the any amount not applied can be carried forward e
instalments (this will be based on Gpp. ed’ ed for a later instalment quarter the same income year.
adjusted notional tax), and impos
(b)  75% of the benchmark tax amount fo gs - Example 2 - ; hmark tax in
income year less the sum of the = ceptatgﬁ ‘ ' - ine the example of Tony — assumc that Tony made another eigr;lat;;)zf 51(;% b;rcl:i ordingls His
amount for the earlier instalment quarter i 2 Ccnhnulﬁ = uarter. This time he estimated that his benchmark tax wou ; (;3 000,
that income year ) the f?mer:t ?’or the fourth quarter will be $11,000 (100% x $32,000 — $21,000). )
During the third L the lower of: b . «iill liable to the GIC penalty in respect of the second, third and fourtt %umeﬁcifa?g;hbsz ?ﬁz
(a) the amount the Commissioner notified the Y 1; Stlof benchmark tax are less than 85% of the amount of b;nc;lnni; uﬂa’;t; i calilited 48
taxpayer as the amount of the insta.[mmtfm eisnmdiﬁziuner Hawever, the amount on which GIC is imposed for the fourth q
that instalment quarter (this will be based oy Cnmu1l§ )
GDP-adjusted notional tax), and 1 Qi fallovs:
(b)  25% of the benchmark tax amount for that acceptable amount of the instalment — actual amount
income year ichever is lower] — $11,000
e 0 + $9,500 + $10,000)), whicheve!
Fourth the lower of: S ERR00 or (100%x $40,000 - (3 10,51? 000$
(a) the amount the Commissioner would have = (210,500 or ($40,000 — S30000)] 511
notified the taxpayer as the amount of the .~ =$10,000—$11,000
instalment for that instalment quarter if the . v (51,000)
taxpayer had not chosen to vary the T his means
; onL ; ; h quarter. Further, this m
instalments (this will be based on GDP- ! : t is negative, no GIC penalty will be imposed for the fourth ; {11 be imposed for
adjusted notional tax), and B f};s tﬂt];;]inil;) intols \I;p %f $1.000. This amount will reduce the amount on which GIC will be imp
( a _5
(b)  50% of the benchmark tax amount for that the second quarter from 56,000 to $5,000. _ . 58
income year less the sum of the acceptable the second quarter, GIC wil be irmposed on $6,000 for the period from 28 February to 28
amm_.mt for the earlier instalment quanECiEg I }h[erzf;ge;nfo‘;s Oi)ge?or the pcriozl from 28 July to the due date for payment of Tony’s assesse
- Hhat Ingotne year S - ‘ ﬁl,l Yd&te the ass’essed tax is pgid if this is earlier).
During the fourth Third Not applicable A ;
Fourth the lower of: (8 mposition of GIC i
(2) the amount the Commissiine  notified the ~ GIC is payable for each day in the period that : rter is due to be
taxpayer as the amourn. o1’ e instalment for k. : instalment for the variation quarter 1s du
that instalment quar!=r (*his will be based on . starts on the due date by which thedh
GDP-adjusted notional tax), and paid, and for the income
(b)  25% of the benchmark tax amount for that . finishes at the end of the day on which the taxpayer’s assessed tax for the
income year - & fimishe

~ year is due to be paid. -
v 'I)'Ihe Commissioner must give written notice of the ilabﬂltéf to C;lICa,1 ;r;(: EE: g?lﬁﬁ"
must be paid within 14 days of the notice being given. (I:f GIC is unp
¢ 14 days, additional GIC is payable on the unpaid G.I : 5 e
~ Payment of GIC is considered at §29-510; remission of GIC is const

530.

Reduction of amount on which GIC is imposed

The amount on which GIC is imposed can, in certain circumstances, be too hig
This will occur where a taxpayer has estimated the benchmark tax for a quarter and th
estimate was too low and, in a later instalment quarter in that income year, the taxp:
estimates the benchmark tax at a higher level. This upwards estimation has the effect of
““catching-up”’ some of the previous underpayment.

The amount on which GIC is imposed for a particular instalment quarter is reduced
If, in a later instalment quarter in the same income year, the amount worked out using the
following formula is a negative amount (TAA s 45-233):

[FTR 9977-185]

340 How an annual instalment payer varies an instalment .
J; An annual instalment payer normally has three choices as to the amount o
annual instalment (TAA s 45-115; 45-175):

the amount worked out by multiplying the Commissioner’s in
~ taxpayer’s instalment income for the income year

| stalment rate by the
acceptable amount of the instalment B Staa] HBaE of

for the later instalment quarter that instalment

The above amount, expressed as a positive, is called the *‘top up”’. 2) the most recently notified notional tax, or

27-340
27-330
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(3) the taxpayer’s estimate of benchmark tax.

Annual PAYG instalment payers cannot estimate an instalment rate ag ;
PAYG instalment payers can (127-280). If an annual taxpayer believes that the 1'nSL*[[a:dl':;?hI
rate 18 too high and the notional tax amount is also not appropriate, the taxpayer can oy, |
different amount by estimating benchmark tax. For situations in which such a variatj '
may be appropriate, see 27-280. In this case, the taxpayer must notify the Commyggjg o
in the approved form of the estimated benchmark tax amount on or before the -

; : due date op
the instalment. The amount of the annual instalment is then the benchmark tax amomtte of
estimated by the taxpayer. &

Penalty where the estimated benchmark tax is too low

A taxpayer is liable to GIC if the taxp
tax that is less than 85% of the benchmark

ayer chooses to use an estimate of benchma
by the Commissioner (TAA s 45-235).

tax amount for that income year ag CalCLII-atad'

The amount on which GIC is imposed is calculated as follows:

acceptable amount of the instalment — actual amount

The “‘actual amount”’ is the amount of the esti

taxpayer to the Commissioner (ie it is the amount

mated benchmark tax advised by the
taxpayer),

of the instalment ag estimated by the

The “‘acceptable amount of the instalment’’ is the lowest of the following:

® the most recent instalment rate
the end of the income year mul

given to the taxpayer by the Commissioner before
income year

tiplied by the taxpayer’s instalment income for the

® the most recent notional tax amount n

otified to the taxpayer by the Commissioner
before the end of the income year

® the taxpayer’s benchmark tax amount fo
Commissioner (27-490).

Calculation of GIC

r the income year as calculated by e

GIC is payable for each day in the period that:

@ starts on the due date of the instalment that is subject to the penat

® finishes at the end of
year is due to be paid.

o, and
the date on which the taxpayer’s assessed tax for the income

Payment and remission of GIC are considered at 929-510 and 929-530.
[FTR Y977-165, 977-185]
Changing Instalment Frequency

27-380 Change from an annual instalment payer
Ceasing to be annual instalment payer immediately

A taxpayer ceases to be an annual instalment payer at the start of an instalment
quarter if the taxpayer becomes the head company of a consolidated group or the
provisional head company of a MEC group during that quarter. In this case, the taxpayet
must pay an instalment for that instalment quarter and later instalment quarters. Sucha
taxpayer may again become an annual instalment payer if it ceases to be the head
company of a consolidated group or provisional head company of a MEC group, satisfies

the other conditions to be an annual instalment payer (127-170) and elects to do so (TAA
5 45-160),

127-380
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pAY
s

. 2
tax])ayer ceases to t)c ar al’!llllal IA Y G lIlStaIll lEHt payel at Uze eild Ofa” wncome
A

B if during that year:
}; £l

( oner ()ni es t e taxp yeI ()1 a ()t ona X d Ou“t ()i ()()() orm
the OINIMN1SSI01! n 1 h a n 11 1ta. m $8, ore
[ ]

he taxpayer’s MPR test day the taxpayer’s base assessment instalment income
the )
1 ?: greater than the threshold (§27-170), or

i AA
the taxpayer chooses to pay PAYG instalments quarterly instead of annually (T
o the
45-155). | | )
5 payer also ceases to be an annual PAYG instalment payer if, during an
A tax
imstalment quarter:

e the taxpayer becomes required to be registered for GST

i i i i for
the taxpayer becomes a partner in a partnership that is required to be registered
e the
GST

: o d
artnership. in which the taxpayer is a partner becomes required to be registere
® ap: i
for GST

(] t ayer COIIlpa‘Il beCOI“eS part Of an ]1- 1StalI‘IlEIlt ’IOU[) or a dI[.lCl' a,llt il'l a (iST
s y y EJ p p
a tah
i, IR entl]rB or

s an annual GST election for the taxpayer, or a partnership in which the taxpayer 1s a
;artner, ceases to have effect (TAA s 45-150).

i 1 thly or
these rules are satisfied, the taxpayer will comme{lce_paygcgo I:leor;e az I
e Iments from the first instalment period of the following 1 G e s
qugrteﬂy y r is required to pay an instalment. A taxpayer reqmref 0 pth):a o
Whlch . taXpaﬁl will commence paying quarterly PAYG _1qstalments trvggn D
mstalments amrltl;r o)’lf the following income year. A taxpayer eh_glble to payfr m(i[lhe terly
@stahnent - ally will commence paying quarterly PAYG instalments 1ro el
;nstah:nents o8 yf the #llowing income year. A taxpayer requlred to pay IRy
!nstalment qu‘flliter . ence from the first month of the follo_wmg imcome yeeztr (a) o 511
Tﬁiﬁfaﬁm?f‘ngrrem year’” which cannot be the inltentli)r% ‘t §e435[; 13 6;51 ;(EzCh .
s i i al instalment for
f taX_payt_%Gb?re f(t)lubr:q::lr;?gaio E?Y%l ai];gi[lalment payers. M‘on'thly or qliage;]i]);
become mehgltilfue to be payable after that time, unless and untl]‘the tax2p7a:y167 o gand
gzit:%izlselit]jecgauirements for being an annual PAYG instalment payer (f

y
ChOOSES to pay on tl a,t haSlS 01 t'lB CC)lIll 11SS10NeT Wltl dlaVVS || ] taxpayer's 11 talllle] t
[ate.

[FTR 9977-165]

427-420 Change from a quarterly instalment payer
Becoming an annual instalment payer

: instalment payer before
igi nly choose to be an annual PAYG ins )
the df?:: deal&eg]g}’et}tlzxgguecrl;;#e%nyAYG instalment that the taxpayer would otherwise be
required to pay for the income year (TAA s 45-140(2)).

Becoming a monthly instalment payer

1 ! its base

A taxpayer becomes a monthly payer if, on the tax(]fl)aygr7 _sll'\]/(l)gR “}Zi[r :?g{s]occurs,

assessment instalment income is greater than Fhe threshold (f ] f'r'st flioms (i o
the taxpayer will commence paying monthly instalments from the fi

of the following income year. Such a taxpayer 1s still 1-equi;ed toepzy nilgr{t }Ile;n;lglll;lf
quarterly instalments for the year in which the taxpayer becam

q27-420
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Monthly mstalments continue to be payable after that time unless and until the tagxpaue p Example 2

ceases to be a monthly instalment payer (127-430) or the Commissioner withdr

; aws tﬁlfl the assessment for her base year, Joan Smith derived $25,000 salary, 530,0(_)0‘1:)1115111@:; nl(l:‘l;r(;l'él?;
e talment et 3 152 0(]60 interest and incurred $10,000 in business expenses. Joan’s base assessment instalment 1

ic $30,000 + $2,000).
927-430 Change from a monthly instalment payer 332,000 (e

A thlv instal ) ' High instalment rates _ P
monthly instalment payer ceases to be a monthly payer for a later tax year Where Jre situations where the instalment rate calculated using TAA .SCh 1s45-
(TAA s 45-T36(4)): o a very high rate. This is usually caused by amounts that are included in the
e e £ notional tax but are not included in base assessment instalment income.
ﬂwﬂanon i{;wlude employee share scheme income from deferra_l schemes, eXcess
Eramp|c® tion contributions, and the second to fifth years after a primary producer has
‘ ?ranéluan amount on the forced disposal of livestock. In these situations, it 18 not

® the taxpayer gives the Commissioner a notice (an MP stop notice) in the approved ‘F‘.?w::m;l for the instalment rate to be greater than 100%.

“EHASIFEIEL PERH RERHS i B, SLIELIGIE Idiid -yess. 3 - Commissioner limits the instalment rate calculated using TAA Sch 1 s 45-320

T‘hrfmre reasonable rate’” (see the ATO .wehfsite at www.ato.gov.au/get}[eraUpeE%fEé
ﬁs;ments/calculaﬁng—the—amount-you-payfhlgh-mstahmnt'mteS'a“d’am"““ =)
reasonable rafes are set out below:

@ on the taxpayer’s MPR test day for that year (ie the first day of the third last month

of the previous income year), the taxpayer’s base assessment instalment incomeg is
less than the threshold (§27-170), and i

Such a taxpayer is still required to pay any remaining monthly instalments for the
year in which the taxpayer ceased to be a monthly payer. i

The taxpayer will become a quarterly payer for the first instalment quarter of fhe
later income year unless the taxpayer is eligible to pay an annual instalment and chogges

to be an annual PAYG instalment payer before the due date of the first quarterly PAYG Reas““abl"; rate
instalment that the taxpayer would otherwise be required to pay for the income yer 55%
(TAA s 45-140(2)). 55%
firasts . (N — .
o « e [ guperenniation funds and self managed superannuation funds 45:/
Calculations by the Commissioner o sanics (including entities taxed as companies) 30%

927-450 PAYG instalment rate [FTRY977-210]

The Commissioner calculates a taxpayer’s instalment rate (to two decimal plag es) Q® :

using the following formula (TAA s 45-320): ¢ " fg27-460 PAYG notional tax . e llows (T
® A taxpayer’s “notional tax’’ for the base year is calculated as AA
notional tax §45-325):
P : * 100
base assessment instalment income 5
adjusted fgx on _ _ adju_sted tax on

If either the notional tax (27-460) or the base assessment instalment inzo:ae is nil, adjusted taxable income adjusted withholding income

the instalment rate is also nil.

Where a taxpayer’s adjusted tax on adjusted withholding income is g.realtler than the
adjusted tax on adjusted taxable income for the base year, the notional tax is nil.

In working out a taxpayer’s notional tax, the Commissioner may take account of:

Base assessment instalment income

The first step in determining the meaning of base assessment instalment income is to
determine the taxpayer’s “‘base year”. This is the latest income year for which an
assessment has been made. However, if the Commissioner is satisfied that there is a later
income year for which the taxpayer does not have a taxable income and therefore no
assessment has been made, the base year will be that income year. This could oceur
where the taxpayer is in a loss position in that year.

P Example 1

i ly to the year for which
® chanees in the law that may reasonably be expected to apply (o | ;
fc:hf‘;mcgommissioncr is calculating the instalment rate and which did not apply in the
base year

® proposed changes in the law that, in the Commissioner’s opinion, are likely to be
enacted and have the effect of lowering the taxpayer’s instalment rate.

The calculation of a superannuation or RSA provider’s notional tax is mod}ﬁegi o
ensure that no-TEN contributions income and the tax offs_et fpr no-TFN ‘contnbutlcg]lls
income are not taken into account. However the contributions are s’tlll assessable
contributions that are taken into account when working out the provider’s notional tax
and base assessment instalment income.

At the time the Commissioner is determining the instalment rate for Enterprises Ltd, the company h‘él\
lodged its 2016/17 retum and has been assessed. The company has also lodged its 2017/18 return wl

disclosed an overall loss for that year. The Commissioner will determine that Enterprises Ltd’s base
is the 2017/18 income year.

The “‘base assessment™’ is the assessment for the base year. If the base year is on
which an assessment has not been made (eg because the taxpayer was in a loss pos

then the base assessment is the return or other information from which an assessment f
that year would have been made,

Adjusted taxable income

A taxpayer’s “‘adjusted taxable income”’ for the base year is the taxpayer’s total

. : . ‘ assessable income for the base year, reduced by (TAA s 45-330):
The “*base assessment instalment income’” is so much of the taxpayer’s assess

income taken into account for the base assessment as the Commissioner determines

® any net capital gains included in assessable income (except if the taxpayer 18 a
instalment income. For the definition of “‘instalment income”’, see 927-260.

superannuation fund, an ADF or a PST)

—

127-460
127-430
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® all deductions allowed for the base year, except tax losses

® if the taxpayer is a company or it is a head company that had tax losses transferreg
to it under ITAA97 Subdiv 707-A, the lesser of:

— any tax loss to the extent that it can be carried forward to the next

income yegy
and 3

— the deduction for tax losses claimed in the base year, and

® if the taxpayer is neither a company nor a head company that had tax losses
transterred to it under Subdiv 707-A, any tax loss to the extent that it can be carrieq
forward to the next income year.

The adjusted taxable income of a life insurance company is calculated using the
formula in s 45-330(3).

Adjusted withholding income

A taxpayer’s ‘‘adjusted withholding income™ for the base year is the amount of
assessable income from which PAYG withholding has been, or should have been, made
for the base year (Y26-120) (except for amounts that have been subject to PAYG
withholding because the taxpayer did not quote a TFN or an ABN), reduced by the
deductions allowed for the base year to the extent that they reasonably relate to thoge
amounts (TAA s 45-335).

There is no legislative guidance as to what deductions reasonably relate to the
amounts from which PAYG withholding has been, or should have been, made. There is

also no mention of how such deductions are to be allocated where they do not fully relate
to PAYG withholding income.

Adjusted tax

Calculation of the adjusted tax on either the adjusted taxable income or the adjusted
withholding income is a four-step process (TAA s 45-340).

Step 1: Calculate the income tax payable on the adjusted taxable income or the adjusten
withholding income (as relevant). The following tax offsets are disregarded:

® private health insurance offset (§15-330)
® tax offset arising from franking deficit tax liabilities (§4-780)
® low income rebate/tax offset (15-300)

® offset for superannuation contributions made on behalf of the taxpayer’s spouse
(113-770)

® offset for Medicare levy surcharge (lump sum payments in arrears) (§15-350)
® offset for early stage investors in innovation companies (f20-700), and

® the junior minerals exploration incentive tax offset (§19-010).

Step 2: Calculate the Medicare levy payable on the adjusted taxable income or the
adjusted withholding income (as the case may be), disregarding the Medicare levy
surcharge.

Step 3: Calculate the amount of any HELP or SSL debt and/or FS or TSL assessment
debt that would have been repayable for the base year on the assumption that the
taxpayer’s taxable income was equal to the adjusted taxable income or the adjusted
withholding income (as the case may be).

Step 4: Add up the amounts determined for steps 1, 2 and 3.
P> Example 1: Corporate taxpayer

Happy Toys Ltd derived the following assessable income during the base year:

9127-460
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Gross sales $120,000
Interest $10,000
Royalties $25,000

It incurred the following deductions during the base year:

Cost of sales $50,000
Tax agent’s fees $2,000

Toys Ltd did not quote its TFN in relation to the interest income and, consequently, tax;;g/s
Id. dn {he assumption that Happy Toys is a small business taxpayer and th’e tax rate sz, 5%
: ch the instalment rate is calculated, Happy Toys Ltd’s instalment ratc is

Happy
withhe .
applies for the year for whi
calculated as follows:

llowable deductions tax losses carried
ey Fos E}SSESSHbIe net capital gains - ?e)?c\;pl tax losses) of - forward from
S ) IQCOH“-‘ v At D ot base year base year
taxable Income ase year
$155,000 — $0 — $52,000 — $0
= $103,000

nil, since amounts subject to PA}(G )
withholding due to the non-quotation of
either the taxpayer’s TFN or ABN do not count

Happy Toys Ltd’s
adjusted withholding income

Adjusted tax on adjusted taxable income

Step 1. = Income tax payable on §103.000
= 27.5% x8103,000
= §28.325
Step 2: Not applicable
Step 3: Not applicable
Step 4: Add Steps Tto 3
= $28325+50+50
= $28.325

Happy Toys Ltd’s notional tax is therefore $28,325.

i i als h of its assessable income for the
Happy Toys Ltd’s base assessment instalment income equals‘ 50 mucl s
baslfsp;fear g\at is instalment income. This would be $155,000 (ie $120,000 + $10,000 + $25,000).

Happy Toys Ltd’s n_otinna] tax. w100
Happy Toys Lid’s basc assessment instalment income

$28,325
_ 28325
= “gisspog X 100

18.27% (rounded to two decimal places)

Happy Toys Lid’s
instalment rate

P Example 2: Individual taxpayer

Hilary derived the following assessable income during the year ended 30 Junc 2017 (the base year):

Salary $30,000

i 512,000

Net capital gain $ l\é,ooo
Interest $8,

Dividends (fully franked from a large public company) $2,000

$857

Dividend gross-up amount ($2,000 x 30/70)

927-460
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She incurred the following deductions during the base year:

Work-related expenses $800

Interest and dividend deductions $200

Hilary did not quote her TFN in relation to the interest income and, consequently, tax was i

Further, on her assessment for the year ended 30 June 2018, Hilary was allowed ap offgat
superannuation contribution she made on behalf of her spouse, Herbert. Hilary does not havé an b
or SSL debt or an FS or TSL assessment debt. Using the personal tax rates for the year ending y
2019 (as at the time of publication), Hilary’s instalment rate is calculated as follows: \

Hilary’s ] al]owqble tax losses
adjusted - z_issessabl;:_ net C’.flpltal deductions carried
i = 1[;1come o - fbgams ~ (except tax = forward from
income ase year of base year losses) of base
base year year

= $52,857 512,000 —$1,000 — $0
= 839857

Hilary’s adjusted withholding income = $30,000 — $800

=$29,200

The interest subject to PAYG withholding due to the fact that Hilary did not quote her TEN doeg 1

count as adjusted withholding income.

Adjusted tax on adjusted taxable income
Step 1: = Income tax payable on $39,857
Tax on $39,857 using 2018/19 rates (§42-000) — franking credit of $857
= $4,500.52 — $857
= §$3,643.52 ¥
Medicare levy on $39,857
= $39,857x2%
= $797.14

Not applicable

Addsteps 1 to 3
= $3,643.52 +$797.14 + 50
$4.,440.66
Adjusted tax on adjusted withholding income
Step 1: = Income tax payable on $29,200
Tax on $29,200 using 2018/19 rates (42-000)

= 52,090

Step 2: = Medicare levy on $29,200
$29,200 x 2%
= §584

Not applicable

Add steps 1to 3
= 52,090+ 5584 + $0
= 82,674

Step 2:

Step 3:
Step 4:

Step 3:
Step 4:

Hilary’s notional tax is therefore $1,766.66 (ie $4,440.66 — $2,674).

Hilary’s base assessment instalment income equals so much of her assessable income for the base

that is instalment income. This would be $10,000 (ie $8,000 + $2,000). The dividend gross-up amount s

not instalment income as it is statutory income.

9127-460
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Hilary's Hilary’s notional tax

: 100
instalment Hilary's base assessment instalment income
rate )
$1.766.66 100
= o0

17.67% (rounded to two decimal places)

It

1 1881 to work out one or more
. cial rules provide a methodology for the Commissioner cout one of
¢ :;;:arams For a trustee who has more than one PAYG instalment liability in respect

a beneficiary under a legal disability

a beneficiary that has a vested and indefeasible interest in the trust income but
canmot require the trustee to pay that amount to them, and

g me to which no beneficiary is entitled (27-500).
- [FTR 9977-210]

470 GDP-adjusted notional tax

155! i i i he same way as
mntissioner calculates GDP-adjusted nohpnal tax in mug:h t
’ogftgis caleulated (J27-460). However, the adjusted taxable income for the base
; is increased by the GDP adjustment and the adjusted tax is qalcqlaled based on this
easciadjusted taxable income. Further, the adjusted withholding income for the base
T i.‘uﬂ‘s.o increased by the GDP adjustment and the adjusted tax is calculated based on
‘ ,screased adjusted withholding income.
O The GDP adjustment was 4% for 2017/18 and 6% for 2018/19.
I

O

»

[FTR4977-233]
}

©7-490 Benchmark tax and benchmark instalment rate

i instalment rate are used to
The calculations of benchmark tax a_nd the benchmark insta ]
‘determine a taxpayer’s liability to penalties where the taxpayer has varied the PAYG

instalment rate (]27-280 — 327-3 80).
Benchmark tax
Benchmark tax is calculated as follows (TAA s 45-365):

PAYG

| adjusted assessed tax on _ .
. withholding credits

I adjusted assessed taxable income
i

p amount of PAYG withholding credits is greater than the gd]usted gross tax on
ﬂﬁjﬂs%(g(‘ih Zssessed taxable income, then the benchmark tax is nil (ie the above fo_rmlé.‘la
cannot produce a negative amount). PAYG withholding credits cover: (a) credits for
amounts withheld from withholding payments to the taxpayer during the variation ye}z]lr\
(§26-660); and (b) credits for amounts of_ personal services income included in the
taxpayer’s assessable income for amounts paid under TAA Sch 1 Div 13 (126-280).

A taxpayer’s ‘‘adjusted assessed taxable income™* for a particular income year 18 tﬁe
taxpayer’s taxable income for that year, reduced by any net capital gains (except if t] e
taxpayer is a superannuation fund, an ADF or a PST) (TAA s 45-370). Special rules
apply if the taxpayer is a life insurance company. _

Calculation of the “‘adjusted assessed tax’” on adjusted assessed taxable income for
aparticular year is a four-step process (TAA s 45-375).

Step I: Calculate the income tax payable on the adjusted assessed taxable income. The
following tax offsets are disregarded:

® private health insurance offset (15-330)

—_

§27-490




