SETTING UP A TRUST

1.1.5 To treat income and capital of a gift in different ways

Clients will often have two main categories of people they wish to benefit — their
surviving partner and their children. The partner may be financially dependent on
the client and would need access to the client’s resources if he or she died to
maintain a reasonable standard of living, If capital were given outright to surviving
partners this would leave them free to use it as they see fit. While this may be entirely
satisfactory for some clients, others may have either more complex lives or less faith
in the ability of their surviving partner to be able to manage those resources
appropriately. By using an interest in possession (TiP) trust the income can be paid to
the surviving partner while preserving the capital for the children.

Clients who have been married before and have children from that relationship
would expect to be able to preserve some or all of their estate for their children to
benefit from, butif the estate is given directly and absolutely to a new partner there is
no guarantee that any previous children would ever benefit.

A client who has always managed the family’s finances and who has left a spouse
to care for the welfare of the children rather than carving out a paid career, may feel
that the surviving spouse would find suddenly having the responsibility of manag-
ing money difficult. Such a client may prefer to ensure that there is sound manage-
ment of the money by trustees, who would provide a suitable stream of income for
the surviving spouse.

In other cases an elderly relative may need help with the payment of outgoings
and require income to do this, but have no need of the capital that generates this
income, which can be directed elsewhere on the death of that relative to other
beneficiaries of the settlor’s choosing.

Providing income for beneficiaries while they are too young to handle largs
amounts of capital is a popular use of trusts for children and grandchildren. thus
providing funds for school fees, day-to-day maintenance and other benefits'while
they are under a specified age. However, the client may feel that at a certain age the
children will be responsible enough to have control of their own runds, and the
capital will usually pass to them on attaining that specified age.

1.1.6 To save tax

Trusts traditionally have been a way of helping to save capital taxes. For the couple
who want to minimise inheritance tax (IHT) on their joint estates, the tax adviser
would encourage making the most of various nil rate bands. In the case of lifetime
gifts, gifts into trusts up to the value of the nil rate band are, post the changes to IHT
introduced with effect from 22 March 2006, still a possibility (see 1.3). Trusts may
typically be used because the chosen beneficiaries are too young to enjoy the
amount of cash outright and the donors wish to reduce the capital value of their
estates in the hope of living at least seven years from the date of the gift and so gain a
fresh nil rate band to set against their estate on death. Equally, the donors may rather
see the gift managed for the beneficiaries until they reach a specified age.
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Another common situation in which to use a trust is where the donor does not
have spare cash to give away but only has chargeable assets which, if given away,
would generate a chargeable gain on which the donor would have to pay capital
gains tax (CGT) athis or her marginal rate, which could be as much as 28 per cent. If
the chargeable assets were gifted to arelevant property trust, for example, the donor
could utilise a CGT relief (Taxation of Chargeable Gains Act (TCGA) 1992, 5.260)
and thus avoid an unwelcome tax bill.

Prior to the introduction in October 2007 of the transferable nil rate band between
spouses and civil partners on death (see 11.5), it was common folr the ﬁrs_t spouse or
civil partner in a couple who died to leave an amount equal to their own nil rate band
to a discretionary trust. This would usually be a trust for the benefit of the ?the_r
spouse or civil partner and their children. The trust gift meant_th_at the settlor s.m_]
rate band would not be wasted by leaving it outright to the surviving spouse or civil
partner, who would only have a single nil rate band to set against the joint estate on
the later death. N N

For de4:hs on or after 9 October 2007, on the death of a surviving spouse or civil
partnex, gy proportion of unused nil rate band (known as the transferable nil Fate
barid — TNRB) will be applied to the nil rate band available at the date of death _01‘ the
surviving spouse or civil partner (e.g. chargeable estate of £162,500_ when nil rate
pand is £325,000 = 50 per cent of nil rate band is unused) and this will be added to
that personally available to that surviving spouse or civil partner (e.g. nil rate band at
second death, say £325,000 + 50 per cent of £325,000 [£162,500] = £487,500). The
total will not be able to exceed two times the value of the nil rate band applicable at
the date of death of the surviving spouse or civil partner (e.g. for a second death after
9 October 2007: 2 x £325.0001.e. £650,000).

The change was retrospective in that it does not matter when the first spouse or
civil partner died, but clearly there are complications where that person died before

the introduction of THT on 18 March 1986.

Despite the introduction of the TNRB, using the nil rate band on the ﬁrst dgath b_y
transferring it to a discretionary trust is still a valid option to consider with clients in
certain situations:

e Agsets in the testator’s estate which could be appropriated to the nil rate band
discretionary trust are likely to grow in value by a percentage greater than 'Fhe
likely increase in the nil rate band (which is currently frozen at £325,000 unt_ll 5
April 2021) between the deaths of the testator and his or her spouse or civil
partner. _ ‘

e Not all clients want their spouse or civil partner to have an absolute interest in
all of their estate and would prefer other beneficiaries to receive alegacy on the
first death, so leaving everything in the residue to be held on an imme-diate
post-death interest (IPDI) for the spouse or civil partner does not fit the bill. If
the spouse or civil partner is in greater need at the time of death the assets c_ould
always be appointed to them absolutely or added to the IPDI trust over residue.
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o If the testator’s spouse or civil partner has already acquired a TNRB from a
deceased spouse/civil partner he or she will not be able to use another one, so
the testator can make a gift to chargeable beneficiaries rather than waste his or
her own nil rate band.

e Separate use of the nil rate band by the testator and the spouse or civil partner
means that two discretionary trusts will exist going forward, each within the
available nil rate band and so unlikely to be subject to IHT; whereas a trust on
the second death using the nil rate band and the TNRB would be twice the nil
rate band and hence likely to be subject to payment of periodic charges and exit
charges under the relevant property regime (see Chapter 14).

e Itprovides adegree of asset protection which may be particularly useful where
one or more of the beneficiaries may be subject to means-tested benefits or
where there is a second marriage and there are children from the first marri age
who also need to benefit.

e The wealthy testator with agricultural and/or business property eligible for
relief at 100 per cent can top up the nil rate band discretionary trust with cash,
up to the nil rate band, so as to have some cash available to meet contingencies,
as well as those special assets in the trust, for the benefit of chargeable
beneficiaries.

e  For deaths on or after 6 April 2017, the use of the nil rate band discretionary
trustin the estate of the first spouse or civil partner to die may help avoid the loss
of the residence nil rate band (RNRB) through the surviving spouse’s estate
exceeding the taper threshold (for more on the RNRB see 11.6).

Not only will the trust mechanism generate a saving of tax because of the way in
which the assets are held but also it may help to preserve entitlement to eitHer
business property relief (BPR) or agricultural property relief (APR) (see 11,3 ¢nd
11.4), where in each case entitlement to relief includes ownership criteria which
involve minimum periods of ownership. If outright gifts were made it might be
difficult in certain circumstances for the recipient to achieve that ownership period,

butif the trustees retain ownership of the assets for the trust period tle entitlement to
relief is preserved.

1.1.7 To avoid the need to obtain a grant of probate

When an individual dies domiciled in England and Wales, the legal title to the
deceased’s assets vests in his or her personal representatives (PRs). In the case of a
client who leaves a will, the PRs will be his or her executors, and in the case of the
intestate, the PRs will be administrators identified by the Non-Contentious Probate
Rules 1987, S11987/2024 (as amended). To be able to provide evidence of the legal
ownership a grant of probate must be issued to the PRs.

While in many estates this is straightforward, once the estate is taxable, accurate
valuations are necessary and the PRs will have to undertake a reasonable amount of
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work to identify and value all the assets, liabilities and beneﬁci aries in the estate. Al;
this takes time, and during this period assets cannot be easily changed or manage
i ant.

Wﬁlﬁﬁfaii there are procedures which will enable an gxpeditious grant to be
obtained, even this is not instantaneous and could temporarily leave the beneficiar-
ies without access to financial support.
135:;:;‘5@{ factor may be the cost of obtaining probate. In 2017 the government
attempted to significantly increase probate fees such that estates worth more than_ £2
million would have to pay fees of £20,000 rather than £155. With the. snap e]eCE.IOIl
in June 2017 this proposed increase was withdrawn. It had been cnt1c1s.ed not just
forits scale but also for the manner of its introduction using the _statutory instrument
procedure rather than a Bill. These proposals may well be reintroduced at a later
date. . y

The advantage of the trust is that the deceased is not the owner of the assets
managed bythe trustees. The trustees own the legal title to ti_xe as,sets in the tr.ust fund
and so are able to continue managing them following the client’s death. This means
that the trust’s beneficiaries continue to have access to the support that t?ley en]oyed
before the donor’s death, and more particularly the trustees have fiuthorlty to switch
‘mveatments as and when required, allowing them to react to the rises and falls of the
riarkets.

1.1.8 Practice points

Trust practitioners should strive to find what is motivatipg their clients and what
objectives they want to achieve. This will help to determll}e Whett_ler or not a trust
solution should be proffered and ultimately which type of trust might be the most
suitable or appropriate for the client’s situation:

o Identify the clients’ goals. If you are dealing with two spouses/civil partners
make sure that you are aware of both people’s views.

e Extract the facts about your clients’ resources and dependants. .

e Examine with the clients the external environment outside the family: tax,
work, political change, etc. It is useful to understand the financial landscape
surrounding the clients and how changes to, say, interest rates or tax rates,
might affect their thinking. -

e Analyse the internal environment within the family — needs, problems,
resources, etc. If assets are to be moved from personal ownership to tru§t
ownership it is essential to understand what the risks are to those.structures in
the event of a family disaster, such as an untimely death or.dworce. W}_lat
problems might such events generate, and what resources might the family
need in such circumstances? -

e Assess the clients’ attitudes to risk. Some clients, for example, are willing to
take part in highly contentious tax-saving schemes which are likely to be
challenged by Her Majesty’s Revenue and Customs (HMRC), whereas other
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clients may be unwilling to risk facing an investigation of that sort or to
undertake litigation.

e  Design the approach, taking into account these factors.

1.2 ALTERNATIVES TO TRUSTS

Traditionally, where a family wished to pass on wealth to the next generation but
with a significant element of protection against profligacy or divorce the solution
was to create a family trust as a means of splitting the management and control of an
asset from its ownership. Ownership would rest with the beneficiaries of the trust
but management and control of the asset would reside with trustees appointed for
the purposes. The trustees might also have the power to vary the entitlements of the
beneficiaries to take into account future changes in circumstances.

The taxation changes to the treatment of trusts in the Finance Act (FA) 2006 and
the continuing development of anti-avoidance legislation and punitive income tax
rates are a large disincentive to clients against making trusts and yet clients’
objectives remain to:

e  pass wealth down a generation or more with modest or no tax charges; and
e  separate control from ownership of the assets to be transferred.

Putting cash and most other assets into a trust above the available nil rate band will
trigger an immediate IHT charge at 20 per cent. From 6 April 2017 the special trust
income tax rates are 38.1 per cent on dividend income and 45 per cent on other
income. These tax charges have made trusts less attractive for wealthy clients.

In recent years partnerships have presented a means by which controls can siii be
left in place but potentially exempt transfers (PETs) might be made Tor IHT
purposes instead of chargeable transfers.

In such partnerships, the partnership assets are owned by the partners, but
management and control of the assets reside with a specially appointed ‘managing
partner’. In this way, the partnership is structured in a similsx way to a company,
with partners acting in the role of shareholders, and the managing partner acting like
the managing director.

This being the case, why use a partnership instead of a company? The main
reason is to do with income tax and CGT. Partnerships are ‘transparent’ for tax
purposes, i.e. the income and capital gains of the partnership are subject to tax on the
individual partners. By contrast, companies are ‘opaque’ for tax purposes — the
company pays tax on any income and capital gains and there is a further tax charge
to pay when shareholders receive a dividend or a payment on redemption of their
shares.

Whether or not a partnership pays less tax than an equivalent company depends
on an assessment of a number of different factors including the type of income that
will be received, the mixture of income vs. gains, the circumstances of the beneficial
owners, and the amount that will be paid to the beneficial owners as opposed to the
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amount that will be retained within the structure. Uniil 2010/11, partnerships
looked relatively more attractive than companies in the majority of cases.

That situation is changing. The CGT rate for higher earning individuals is 28 per
cent on UK residential property and 20 per cent on all other assets, while corpora-
tion tax rates are coming down from 20 per cent to 19 per cent in 20138.

1.2.1 Partnership

Partnership is ‘the relation which subsists between persons carrying on a businessin
common with a view of profit’ (Partnership Act 1890, s.1(1)). Simple co-ownership
of assets does not amount to partnership. There has to be a business and there must
be an infention to make a profit from that business.

The challenge is to be sure that the partnership is trading and not simply an
investment business:

HMRC s Property Income Manual says:

A phrtrership is unlikely to exist where the taxpayer is one of a group of joint owners who
merily let a property that they jointly own. On the other hand, there could be a partnership
vhere the taxpayer is one of a group of joint owners who:

e let the jointly owned property; and
® provide significant additional services in return for payment.

Much depends on the amount of business activity involved. The existence of a partnership

depends on a degree of organisation similar to that required in an ordinary commercial
business.

There are different types of partnerships which have different outcomes and degrees
of formality. General partnerships can be simple and largely unregulated but they
leave the partners with unlimited liability. Limited partnerships are different from
general partnerships but still have no legal personality of their own, just the contract
between the parties to it.

Each limited partnership will have:

e A general partner who runs the limited partnership. This tends to be a person
connected to the donor.

e Limited partners who invest in the limited partnership. These are usually the
donees, who would need separate advice on entering into the contract.

If minors are limited partners, note that they may be able to rescind the contract at
the age of 18!

By law, limited partners are prohibited from engaging in the management of the
limited partnership so the donees will receive their ‘gift’ without being able to
control the underlying assets. In this respect the limited partnership is again similar
to a trust. The limited partners are entitled to the income attributable to their interest
subject to the general partner’s prior right to withhold sufficient funds to meet the
obligations and commitments of the partnership.
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Wide powers and discretions are therefore vested in the general partner to enable
thisrole to be carried out.

The law imposes a restriction on the withdrawal of capital and this can be
expanded upon in the partnership agreement.

From the above, it will be appreciated that the general partner is key because the
assets and liabilities are vested in the general partner. Choosing a suitable general
partner will involve consideration of the pros and cons of choosing;

e alayindividual; or
e acompany;or
e aprofessional individual,

Choosing a company as general partner is similar to choosing a corporate trustee to
manage the trust since it has the advantage of:

e limiting the liability of the individuals involved;

® continuing irrespective of the death or incapacity of its directors;

e  permitting the donor to own shares in the general partner and in some cases sit
on the board.

However, as with a general partnership the beneficial interests of the partnership
belong to the limited partners and so the transfer of funds to the partnership will be a
potentially exempt transfer.

All partners are taxed as if they hold a fractional share in the underlying assets
proportionate to their interest — that is, there is a ‘look through’ to the individual
partners for tax purposes.

This means that unlike a lifetime gift into trust, gifts made to a partner’s capital
account are potentially exempt transfers for IHT purposes rather than a chargeabie
transfer.

There will be no gift with reservation of benefit (GROB) (see 11.1:5 plirelation
to the potentially exempt transfers provided donors are excluded from any and all
benefit from the gifted partnership shares or assets. The retention &f esntrol through
being managing partner does not of itself amount to a GROB £ sa¢ IHTM 14394 of
the HMRC IHT Manual.

There is no income tax liability on the creation or funding of the partnership
although bare trusts (see Chapter 12) would be needed if minor children are
intended to be partners in the future. However, as long as they are grandchildren and
notchildren of the donor, the settlor-interested trust rules will not apply to such bare
trusts (see Chapter 23).

If cash or chargeable assets with no built-in gain are transferred to the partnership
there should be no CGT either, but if business assets are used these could qualify for
TCGA 1992, 5.165 hold-over relief. Unlike the creation of a trust, making a
potentially exempt transfer will not provide an opportunity to rely on TCGA 1992,
§.260 hold-over relief (see Chapter 16).
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The use of limited partnerships in this manner may constitute a ‘collective
investment scheme’ unless all the partners are given day-to-day control over the

; ent of the partnership.
mdl?iﬁzr]nirrﬁted parlt)nership csnstitutes a ‘collective investment l‘qcherr.le’, the firm
which operates the partnership must be authoris_;ed by thg Flnanc1§1 C_onduct
Authority (FCA) to do so. This is because establishing, operating _and vx_rmdm gupa
collective investment scheme is a regulated activity under the Financial Services
and Marlkets Act 2000, 5.235. .

Regulated activities may only be performed by FCA authorised persons. Ir? or-der
to comply and avoid committing a criminal offence the genen?l partner in a limited
partnership must delegate the day-to-day investment authorlty_ and managemer}t
decisions to an FCA authorised person or to persons located outs_lde thle UK. For this
reason any use of limited partnerships for family partn_ershlps will usug]ly be
restricted to the very wealthy, as the simple cost of comphance and managing the
partnership/will outweigh the taxation benefits of making a potentially exempt
transfer iriless affluent situations.

1:2.2° Family investment companies

A family investment company (FIC) is a private investment company, de.signed to
mirror many of the features of a discretionary trust, the sharehollders pf v_vl@ch are z.xll
members of the same family. It can have limited or unlimlted.hablhty and its
constitution (its memorandum and articles of association and possibly a sharehold-
ers’ agreement) can be drafted to suit the family’s neefis.

The FIC will typically be used to hold investments in the form of Sf-]ﬂl'ﬂ.s orland or
anything else, though importantly it will not constitute a ‘collecluve investment
scheme’ under the Financial Services and Markets Act 2000, and will not, therefore
be subject to increased regulatory requirements. . . ’

As it is a company, it is very flexible. Share rights can be tailored to meet clients
specific needs, for example, enabling income to be paid only to one shareholder, or
at different rates to different shareholders.

Control of the FIC rests with the board of directors and the boarc.i’s powers are
largely similar to those of trustees of a trust. The board will d‘eu.arrmne the 1nyest-
ment policy of the FIC and will have control of when and if income 1s paid to
shareholders. Shareholders’ rights can be restricted to protect the control of the FIC
and the constitution of the company generally. .

However, once an asset has been transferred to a company it is very difficult to‘
take it out again without triggering further tax charges otherwise than by way of
loan repayment. This is because on a sale of an asset by a company the company
pays corporation tax on its profits and the shareholders wﬂl have .[O. pay further
personal CGT or income tax at their marginal rates on the gains or dividends made
to extract those profits.

If the use of an FIC, especially to hold a property to be passed from one
generation to the next, is really a long-term vehicle and not something from which
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short-term profits are likely to be regularly extracted, then the ‘double tax’ problem
should not be fatal if the right investments are chosen. This being the case, income
and gains will be accumulated at the 19 per cent corporation tax rate rather than the
45 per cent income tax rate, which leaves more net income to reinvest.

Remember too that indexation allowance for CGT is available for companies but

not for individuals, so there is the opportunity to obtain some relief against
inflationary increases in the value of the assets.

1.3 USING TRUSTS

For some people the idea of using a trust is still attractive, but apart from the issue of
negligence, clients and their families will not thank an adviser for
inappropriate trust.

Although there are many types of trust, this book considers the practical adminis-
trative techniques for the main types of trust found in private practice.

Before 22 March 2006 there were three main types of trust each with its own IHT
treatment;

choosing an

L. IiP trusts—taxed on the death of the person enjoying the interest in possession
—Inheritance Tax Act (IHTA) 1984, 8.49(1).

2. Accumulation and maintenance (A&M) trusts —largely THT free by virtue of
IHTA 1984,5.71.
3. Discretionary trusts — subject to tax every 10 years and when assets leave tiie

trust — IHTA 1984, s.64 onwards — this is known as the ‘relevant property
regime’,

From 22 March 2006, the government significantly overhauled the THT tieatment
of trusts. The distinction to be made for [HT is whether a trust is ‘special’ (in which
case it may nor be subject to the relevant property regime), or whether it is not (in
which case it will be subject to the relevant property resiiney. For a detailed
explanation see Chapters 11 and 12,

There have been many articles published advocating the use of trusts in tax
planning, and clients will often arrive clutching an article that they have seen in the
press. Nevertheless, given the amount of money or asset value available, a trust
might not be an appropriate vehicle for a particular client. A trust can be a costly
mechanism to operate especi ally with the increase in regulatory compliance associ-
ated with tax transparency. Clients may resent the trust if it is notrun efficiently.

Table 1.1 Identifying a whether a trust is ‘special’

Relevant property regime Special

@ All discretionary trusts
e Any other interest in possession
(IiP) which is not special

® Pre-22 March 2006 interest in
possession (liP)
® Immediate post-death interest in
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Relevant property regime Special

[ |) trusts
< h 2006 A&M trusts possession {IPD, i
: ﬁ]eicizw“g?ercnot changed by 6 April e Disabled person's interest (DPI)

trusts
2D e Transitional serial interests (TSI)

e Section 71A bereaved minor trusts
e Section 71D age 18-25 trusts (start
off special then move to relevant
property regime when young person

reaches 18)

1.4 WHICH TRUST TO CHOOSE?

A trust needs to be flexible enough to enable- th.e trustees to take' HCEOH to reftlzz
changes.in eircumstances among the beneficiaries and changes in the tax sys
rghon ife of the trust.
fhf?\‘t ffm;;ethflé’ or IPDI trust is somewhat inflexible in as mu??fai onl;; , )thltz
peneficiary enjoying the vested interest in income (k_nown as the ;u e der\a;rilthout
entitled to receive any return and that is limited to the income of thed nd. thout
any express powers to enable them to do 50, the trustees cannot a vgrtlclet(c); ﬂ}:ose
automatically to the life tenant. Even the imphed pow%r to advance capita e
entitled to the capital (known as ‘the remaindermen’) on the temagqn ;)mur
interest in possession under Trustee Act 1925, s.32 can only _be _exerc;se. 1[11 zst ur
of the remaindermen with the consent of the person enjoying the inl fil‘ L
possession. If the trust was created before 1 O(?tober 201.4 only.up to a to mo
one-half of the remainder beneficiary’s presuiiptlv.e or contingent interest cou
ess the trust deed stipulates otherwise. ,
1 ;g:’?r?;zg;?atcd on or after 1 October 2014 the Inheritance and Trustees Pm;eis
Act 2014 extended the power of advancement in Trustee Act 1925, 5.32 to the whole
of a person’s presumptive share in the capit‘al of the trust fund. e deafiod 1o
To make the [iP or IPDI trust more flexible, any such trust should be dra e 1
include overriding powers of appointment in order to enable. the t.rustees.ei;fect;ve y
to rewrite the trusts of the settlement as it seenils appropriate in the light of any
iaries’ circumstances or to tax law. _
Ch%lnglzsszotl?: rfl:?cf;fcise of these powers was expressed tq be revocable the exc?rmlse
would be a once and for all event, being used only once in rcspect of any particular
part of the fund to bring the trust to an end or changal its natu_re in respect of that p?ll;t.
By contrast the discretionary trust is very f]exﬂ:o_le as it gives t}le tmf;zistharel
opportunity to decide whether or not to accymulate_mcome asit afme-strabe than
having to pay it out to a particular beneficiary. This .enables .chowes o] -
between beneficiaries at any time and from time to time, which can be base 01]
need, reward or any reasonable factor. It allows for the fluctuating needs of a
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eligible beneficiaries to be taken into account and enables new beneficiaries who
Join the class to be considered.

Also, capital payments can be made to any beneficiary in the class, again at any
time in exercise of a power of appointment, with provision for what would happen at
the end of the trust period if no exercise of the trustees’ discretion is made.

Gifts to or for children made during the donor’s lifetime will only be PETs if they
are outright gifts or bare trusts and where the income and capital belong absolutely
to the child as they arise. To the extent that any other type of gift into trust is used
(apart from for the benefit of a disabled person) then it will be a chargeable transfer
for IHT and the relevant property regime will apply.

Where an individual puts money or other property into a trust to or for the benefit
of arelevant child of the settlor, then;

e payments of income made to each child under the trust; or

® amounts applied for the benefit of each child (e.g. the payment of school fees);
or

® amounts which would otherwise be treated as income of a relevant child of the
settlor (unless the total of gross income for the tax yearis £100 or less)

will be treated as the settlor’s income and taxed accordingly (Income Tax (Trading
and Other Income) Act (ITTOIA) 2005, 5.629). For more on settlor-interested trusts
see Chapter 23.

On death, parents (step-parents and persons with parental responsibility for a
child) alone achieve some IHT advantage in creating trusts under either THTA 1984,
s.71A (bereaved minor trusts) or s.71D (age 18-25 trusts). Grandparents and
anyone else cannot take advantage of these special trusts for children (see Chapier
12). However, anyone can make an IiP trust for a child, which will qualify as anIRDI
if the operation of Trustee Act 1925, 5.31 isexcluded inrespect of minor children, or
make a bare trust or arelevant property trust,

The tax treatment of each trust is often one of the main factors jiselecting the
right trust. For example, if the settlor wishes to reduce the estate.far THT purposes
on death the settlor may choose to make a trust of an amourn: egual to his or her
available nil rate band and hope to live at least seven years so that the gift will drop
out of any charge to tax on death. If the settlor wants to provide for a spouse or civil
partner, children and issue, a discretionary trust may be considered, with the
resultant relevant property regime applying for IHT, but care will be required to
avoid the application of the settlor-interested trust code for income tax and CGT
(see Chapter 23).

The act of transferring assets to any trust (other than a disabled person’s interest)
during lifetime from 22 March 2006 is an immediately chargeable transfer for IHT.
Any gift of chargeable assets worth more than the nil rate band available will be
subject to a 20 per cent THT charge at the time of the transfer into trust on the excess
value over the nil rate band. If the settlor’s choice of beneficiaries is limited, an TiP
trust looks more attractive, as the income tax rates are simpler and cheaper than
using a discretionary trust; however, ifitis not desirable for the beneficiaries to have
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a vested interest then a discretionary trust should be used, with the result that the
harsh special trust rates will apply to the income (see Chapter 18). _

I1f all the donor has to give are chargeable asset.s, rgther than cash, then making an
outright gift (i.e. a PET) may well be too expensive in terms of the CGT charg;: on
the donor in disposing of those assets. If the donor is ehg1bl_e for rehcf‘ (pc.n: aps
because the assets qualify for TCGA 1992, 5.165 ho_]d—over relief) or has significant
losses to cover the gains, then a PET may still be smtable_. .

If, however, the donor does not have the luxury of business _asscts or other reliefs
but does not want to face a large CGT bill, then the only solution would be to make
an immediately chargeable transfer to a trust so that the CGT could be held over
under TCGA 1992, 5.260; for more on CGT generally, see Chaptei‘. 16.

Therefore, the choice of trust to be used will always be a_bglancmg act be[lweel;
flexibility and taxability; between protection of the beneficiaries am:i protection 0]c
the assets; and will depend upon the type of assets owned and the particular needs o

the beneficiaiies.

1.5 ) 'RELEVANT FACTORS TO CONSIDER

1.5.1 Value of the estate

The smaller the estate, the less likely itis that practical 1ife_time planning can be done
without adversely affecting the security of the donor or his spouse for the future. In
estates where the total value of the estate of the donor and spouse am.oun‘ts to 1o
more than £650,000 (i.e. two times the nil rate band in 2017/18), the likelihood is
that the bulk of the value is in the family home. N . N

Since 1986 and the introduction of the anti-avoidance provision relalmng to ‘gifts
with reservation of benefit’ (GROBs) (see 11.1.5), a number of tax-saving schemes
have tried to reduce the overall impact of IHT on the family home, and some of these
schemes involved the use of trusts.

Such was the extent of the government’s concern over the loss of revenue as a
result of the use of these schemes, that a new charge to income tax was mtr_oduced
with effect from 6 April 2003, the pre-owned assets tax. This is a charge to income
tax on what are defined as “pre-owned assets’. This charge effelctlvely taxes acertain
value each year to income tax in respect of transactions in land, chattels an;l
intangibles which are caught by the detailed rules set out in FA 2004, .84 an
Sched. 15, the subsequent Charge to Income Tax by Reference to Enjoyment of
Property Previously Owned Regulations 2005, SI 2005/724, and the Pre-Owned
Assets— Technical Guidance issued by HMRC and subsequently updated.

This charge to income tax effectively discourages the use of all the popular
lifetime giving schemes involving the family home apart frolm those covered by
specific exemption or exclusion, with perhaps one exce_ptlon, thfz use of tl}ei
reversionary lease. As a result, most major gifts of interests in the family home wil
be included in the client’s will.
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The pre-owned assets charging arrangements are complex, and for a detailed
review of this regime see Chamberlain and Whitehouse, Trust Taxation and Estate
Planning (5th edition expected December 2017), Sweet & Maxwell.

For the smaller estate, both during the parties’ lifetimes and on death, it is likely
that outright gifts to the other spouse or civil partner will be used to protect the
financial position of the surviving spouse or civil partner relying on the TNRB; or
the will of the first to die will create an TiP trust which meets the conditions for an
IPDI in favour of the surviving spouse or civil partner for life with remainder to any
children.

Where the total estates exceed two times the current nil rate band for IHT
purposes, each partner needs to own at least the nil rate band’s worth of assets. If
advantage is to be taken of the RNRB then a qualifying residential interest needs to
be in the estate of the surviving spouse (see 11.6). During lifetime or by deed of
variation after the death of the first spouse or civil partner the ownership of assets
needs to be separate so that the couple own either independently or as tenants in
common sufficient assets to use up their respective nil rate bands and RNRB. Each
spouse or civil partner will usually only consider using their own nil rate band (and
possibly their own RNRB) as part of their gifts in their respective wills.

Larger estates may be able to make greater use of lifetime planning (albeit in a
more restrictive way since 6 April 2005). The adviser will identify which of the
lifetime tax reliefs can be utilised in passing on assets now, perhaps protecting any
gifts by taking out a suitable life assurance policy which is written into trust for the
beneficiaries who would bear any IHT in the event of an untimely death within the
seven-year period.

The larger the estate, the more likely it is that trusts will be created during lifetim=
and possibly also be used on death. It is unlikely that a settlor, the settlor’s spouse.ar
civil partner and dependent children can enjoy immediate and continuing hevefits
from a trust that the settlor creates without it being treated as a GROB fer1H T if the
settlor benefits, and without the income arisin g in the trust being taxed ¢n the settlor
otherwise. (Note that for tax purposes, same sex couples who enter ntva registered
civil partnership from 5 December 2005 are treated as if they wate Spouses.)

So for a trust to be effective for tax purposes and create the potential for some tax
savings, settlors who create a trust during their own lifetime must be able to afford to
live without access to the resources being placed into the trust. A widow or widower
or surviving civil partner can benefit from a trust created by their spouse or deceased
civil partner without these difficulties, but not a living spouse or civil partner who

was the settlor’s spouse or civil partner at the time when the trust was created.

From 22 March 2006 any gift into trust (other than a disabled person’s interest
(DPI) trust) during the settlor’s lifetime will be subject to the relevant property

regime and therefore immediately chargeable to IHT if the chargeable transfer
exceeds the settlor’s available nil rate band.
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1.5.2 Choice of available assets

The types of assets in the estate that benefit most from estate planr!ing gre those that
are likely to grow in value, e.g. business assets, real proPer_ty. Maximising the use of
BPR and APR for IHT at the highest rates should be a priority. (For an eJ.(planatlor} of
these reliefs, see 11.3 and 11.4.) Sometimes it is difficult to do this w1th_0u.t falling
outside the criteria for the reliefs or causing the GROB rules to apply. This is where
the use of trusts can often help by providing some control over assets by trustees but
passing the value out of the donor’s estate. -

For a settlor to make a transfer into an inter vivos settlement the two critical issues
to consider initially will be:

1. Do the settlor and the settlor’s spouse or any ¢ivil partner in any way depend
on the proposed assets to produce income on which they live?
9. Will transferring the assets to the trust fund create a liability to tax?

The choice Of assets to transfer into the trust fund will to a large extent depen@ on the
answers-i.the above questions and also some of the issues below concerning the
pros ¢nc cons of putting certain types of asset into a trust.

5.3 Post-gift income reguirements

No gifts can be contemplated if they are likely to leave the prospec.tivc dm}or and the
donor’s spouse or civil partner with insufficient income on wh1ch. to live. In the
current climate pension policies may be insufficient and some capital assets may
need to be retained to generate income to live on. Where the client is self-employed,
proper pension provision should be the first priority for any s.urplus funlcls so that
income levels in retirement are realistic. Only when the parties are satisfied that
their likely income levels are sufficient to meet their standard of living both now and
on the first death should income-producing assets be divested away from them.

1.5.4 Family circumstances

A single person with no dependants may have a desire to save tax but have no fixed
ideas as to whom from a group of relatives, friends and charities they should benefit.
The use of trusts again may be appropriate if there are assets that are suitable for
transfer, e.g. cash up to the available nil rate band for the benefit of all the donor’s
nephews and nieces. This trust could, for example, be created when only one.
nephew or niece had been born and subsequently grow to accommodate all nephews
and nieces born within a specified period. Such a trust could equally well be created
during the lifetime of the settlor or in the settlor’s will. Tax savings v?fi]l only really
be generated with a lifetime gift that is made more than seven years prior to the death
of the settlor, otherwise any such gift will simply use some or all of the deceased’s
nil rate band on death.

19




SETTING UP A TRUST

A married couple or civil partners with children can make use of exemptions to
pass monies between them in order for both to make use of gifts to their children,
again perhaps into a discretionary trust, 5o as to maximise the use of their respective
nil rate bands for [HT,

Where the parties are not married or civil partners there is currently no inter-
partner exemption for transactions between unmarried people or non-civil partners
and therefore any gifts made between them will start to use up the nil rate band. See
the case of Holland v. CIR [2003] WTLR 207 for a failed argument to extend the
Spouse exemption under IHTA 1984, 5.18 to cohabitants. For same sex couples, the
Civil Partnership Act 2004 came into force on 5 December 20035, providing those
couples who register as civil partners with similar treatment to that available for
married couples.

Even though a civil partnership may be entered into by a same sex couple close
family members, like sisters, are prohibited from forming one. In Burden & Burden
v. UK (13378/05) ECHR (2006), | 2007] WTLR 607 two elderly sisters lived
together in a house built for their parents on land near Marlborough. They had lived
together all their lives and neither had married, They had inherited the house from
their parents and had lived there for 30 years. The house was valued at £875,000 and
they held it jointly.

For many years the sisters had worried about how the survivor of the two would
meet any IHT due in respect of the deceased’s interest in the house given they were
not covered by THTA 1984, 5.18 relief. One sister had written annually to the
Chancellor asking him to change the law to permit the exemption to apply or to raise
the nil rate band significantly, something which the Chancellor had singularly failed
to do.

The Burden sisters regarded this as discriminatory and a fundamental bresch of
their human rights.

The sisters lodged an application with the European Court of Humian Rights in
March 2005 claiming that the imposition of a full 40 per cent IHT charge against a
deceased sister’s interest in the house would be a breach of both‘Aiticle 14 of the
European Convention on Human Ri ghts and Article 1 of the S
Convention.

Atticle 1 of the First Protocol says:

st Protocol to the

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No
one shall be deprived of his possessions except in the public interest and subject to the
conditions provided for by law and by the general principles of international law.

This does not stop a State from enforcing such laws as it deems necessary to control

the use of property in accordance with the general interest or to secure the payment

of taxes or other contributions or penalties
Article 14 says:

The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
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e mleinsdic
litical or other opinion, national or social origin, association with a national minority
alitic :
gmperty, birth or other status.

The sisters were arguing that they were discriminated against under A'rtidf 14tothe
i fenjoying the peaceful use of their possessions unfier Ar.uc el. o
detrlm?;tiﬂ overnment challenged the admissibility of the claim on the basis that as
thg;ll\;o sisirs were still alive there was no IHT due a:s yet anld ;lo tP{c{ Ta:;zrt \gr]jz
hypothetical. The sisters countered this by saying Fhat_ it was highly .1 ely pavone
yp 1d die before the other rather than both die mmultaneouslly, the value o
ity ould also be highly likely to exceed the nil rate band given the leye] of
i Shff Z.E;i rising property values and that there was a present impact as it was
F:?]tur(;iing their decision making as to whether they should dispose of the property.
1 : _
n Court agreed with the sisters. .
Th;f;l {fIlzegiwemmen% also said that the sistere? should have ey‘(hau.;tet(l’i] rﬂ:e.d (:05?1?:2:
remedies before applying to Europe but again the court Te_]?Ctedthd .Stfg:rg weré
Tronically(tiis was partly because the UK governmen.t also c.lalme e si re;,emed
out oftim= to make the application and the court said that if t!1ey welrde a cventd
from inaking a claim under domestic law as a result then it wou
SN ime limit, , -
- B; zzgisrisingly close majority decision of four to three the court ioplid ;rl; 1;?;22;
of the UK government. It was recognised that a government has tg I rL 2 palance
between the need to raise revenue and the need to reflect other socia fo e e and
a government was best placed to gauge that balance. InFelferel_lce rom e.f o
pean Court would only be appropriate if there was a policy which was manifestly
i able foundation. o
Wlfll“lk(:fl:l f:::lﬁ?gznd that the treatment of the sisterg as cornpared .to spouse;;{ and cw1}
partners was not discriminatory in breach of Article 14, ach:Ptlng the Uh. govzgna
ment’s argument that the IHT exemption for spouses and_cwﬂ parl‘tn_ers ‘ ;lisszhe
legitimate tool of a legitimate policy of promoting stab1h.ty of re ations pbl.lt e
court also recognised that every policy might have hardshq? gt the: marg(;ns e
domestic government had to strike a ba]anc.c l?etween raising tcrllxdan pu g
policy goals. In this case the margin of appreciation was not excee f: ) N
Gifts during lifetime between unmarriecll couples and same $ex k;l?u% etshwemem
not registered as civil partners will be subject to bo_th CGT and I' h o the Hen
that the nil rate band is available for IHT, no IHT will be payable at t _i t1]m.e[.. o
saving is the driving force, then the sooner the process starts the more likely 1 _ :‘f -
the donor will live long enough (i.e. at least seven years) to ensure that any gifts
i nor’s estate on death. . .
Oui\s/ll:)ifetﬁ:: Sz)uld be made of the discretionary trust for thg unmarl_'led. f)r iiun_‘egme-
tered partner and any children on the first panfler’s death if Secunt‘y ist i 1}5351: i.L
There is no IHT saving apart from the unused nil rate band on the first death, bu
makes sense to use a discretionary trust as:

e ittakes into account flexibility and protection;
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International Tax Compliance (United States of America) Regulations 2013, ST
2013/1962, which came into force on 1 September 2013.

The current FATCA regulations are the International Tax Compliance Regula-
tions 2015, SI2015/878 and revised guidance notes (dated 29 August 2014); these
are regularly updated approximately every six months — see www.gov.uk/
governmentlpublicatiﬂns/uk-us-automatic-exchange-of—information-
agreement.

6.3 COMMON REPORTING STANDARD (CRS)

If your reportable person is resident in a reportable jurisdiction, i.e. a country other
than the US, then you will report through CRS. CRS is a result of a new OECD
global standard of automatic exchange of tax information which was signed on 29
October 2014 by 51 jurisdictions, including the UK. The UK is one of 48 jurisdic-
tions to commit to implementation by September 2017, with other jurisdictiong
following a year later. The drafters of CRS used FATCA as the model on which to
base CRS. This means that the same or similar concepts and titles are used, such ag
financial institutions (FIs).

The standard obliges participating jurisdictions to obtain all client due diligence
information from their Fls and copy it automatically to the other participating
Jurisdictions each calendar year. For those jurisdictions implementing by Septem-
ber 2017, FIs will be required to capture data in relation to accounts in existence at
31 December 2015 and new accounts opened on or after 1 January 2016,

Although the terminology is not identical Jor both FATCA and CRS theyv dse
broadly similar. CRS does apply to charities, whereas FATCA does not.

The key terms are:

e Financial institution (FI)
The types of FI that need to make a report are:

—  depository institutions (banks);

—  custodial institutions (brokers);

—  insurance companies;

—  investment entities: solicitors administering trusts potentially get caught
under this — either because the trust is an investment entity if managed by
the firm’s trust corporation which is an FI, or if the firm does not have a
trust corporation but instead manages the trust’s investments through a
discretionary management service run by a wealth manager, whose main
income is from managing investments.

Thus, a trust will be an investment entity and therefore an FLif:

e thetrustee is an FI; or
e thetrustee engages an FI to manage the trust; or
e the trustee engages an FI to manage the financial assets of the trust.
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Non-financial foreign entity (FATCA)/Non-financial entity (CRS)

If the trust you are managing is no¢ an FI then it must be a non-financial foreign
entity (NFFE) or a non-financial entity (NFE). These entities are either active
or passive.

To determine whether your trust is active or passive you must look at the
source of the investment income. Both FATCA and CRS use the same defini-
tion of passive income, which includes:

— dividends;

—  interest;

— rent;

— royalties; and

—  net gains from the sale of passive income producing assets.

1f 50 per cent or more of the trust’s income is from the above sources then itisa
passive NFFE/NFE; if less than 50 per cent of the trust’s income comes from
the avove sources, e.g. 51 per cent comes from trading income from a farm
awned and managed by the trust, then the trust will be an active NFFE/NFE.

Active NFFE/NFEs do not have to report at all for either FATCA or CRS.

Passive NFFE/NFEs have no reporting obligations but can be reported on by,
say, the trust’s bank. This means that every time this type of trust opens an
account with an FI (e.g. a bank) the FI is obliged to identify the controlling
persons behind the trust.

Controlling person

A UKFI (e.g. abank) which has passive NFE account holders (e.g. trusts) must
identify the natural controlling persons.

For trusts, a controlling person includes:

—  flrustees;

—  beneficiaries;

- settlor;

—  protector; and

—  any other ultimate controller, e.g. a life tenant.

For companies, a controlling person includes:

—  shareholders owning more than 25 per cent of the share capital.

Note: while this is true for FATCA, for CRS, if there are no such Sharehqld—
ers then the natural person who holds the position of senior managing
official will be the controlling person — whether or not they hold any
shares.

So, if the trust you are managing is a family trust with an ordinary trust bank
account, details of that bank account, including names and addresses of the
controlling persons can be the subject of a report to HMRC,
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Effectively, as a trust administrator you need to have marshalled all the correct
information about your trusts under administration. If you have any FIs then you
must decide whether you are going to report them or ask an agent to do so on your
behalf. If a trust you manage is a passive NFFE/NFE then you need to have the
correct information available when asked by an FI because you are effectively
self-certifying that the information you have provided to the FI is correct.

It makes sense to have an annual check on all your trust files to ensure that you
have identified the type of trust correctly (as it may change) and that you have all the
relevant information you need in order to be compliant.

For FI trusts with US controlling persons you need to engage with FATCA.

Some firms may not have engaged with the process and others may not have
undertaken trust work before. Whatever the reason for not acting, what follows is a

reminder, for trusts not yet registered and for new cases taken on in the future, of the
need to have a system in place:

A decision must be made whether your firm is an FI or your client trust is an FI,
If they are not, then they must be a NFEE and youneed to ascertain whether it is
an active or a passive one.

e  Use a checklist to record your decision in your trust’s permanent records. Tt
must be reviewed and updated annually.

o If you determine that there is an FI then registration will be required. The US
registration system can be accessed via www.irs.gov/fatca-registration.

e Online, create a FATCA account; complete the form; sign and submit the
signed registration form to the site and then following approval you will be
issued with the Global Intermediary Identification Number (GIIN) — a special
number for that trust.

e Once the trust is registered you need to decide whether or not you ara puing to
submit a FATCA return on behalf of an FI — if you are, then your fir:ty will need
toregister with HMRC using HMRC’s online services. This servioe is available
through the Government Gateway. If you are not, then youneed someone else
to provide this service for the trust, e.g. a wealth manages of ar accountant.

o To access the FATCA service at HMRC you will need an ‘Organisation’ type
Government Gateway account, If you have not got this then read about what
you have to do at www.gov.uk/government/publications/foreign-account-
tax-com pliance-act-registratiOn-guidance-fatca/automatic-exchange-of-
information-registration-guidance.

e HMRC will then provide you with a FATCA ID for your firm and an HMRC
registration identification number for each FI you have registered.

e Ifthetrustis an FIbut you do not wish to register directly — then you have to use
an intermediary to do it such as a withholdin g agent, i.e. a wealth manager or
broker.

e  For each of the Fls you are reporting on you need to submit FATCA returns to
HMRC for each calendar year by the following 31 May.
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On 16 March 2015 HMRC announced that UK resident trusts with nil returns
did not have to submit reports following changes by the Internal Revenue

Service (IRS).

6.4 LEGAL ENTITY IDENTIFIER

The Financial Conduct Authority has established a framework called the_ Legal
Entity Identifier (LEI) to enable the London Stock Exchange (LSE_) to verify the
source of funds entering the market. The problem seems to be that this system c_lc?es
not anticipate stock exchange investments being held by non-corporate entities

h as trusts. . »

Suffbe regulations require the LSE to issue an LEI to an entity before permitting that
entity to trade on the Exchange. This requires a set-up fee of £115 + VAT and then an

nual renewal fee of £70 + VAT. N N
aIlFrom % Janunary 2018 trusts must apply for an LEI and itisa Tequir ement th’at the
data suppiied to the LSE can be validated against a ‘local authoritative source suc'h
as-a public register of official documentation. In the case of a company this

~esumably is met by reference to Companies House. _ .
§ The problem for trusts is that there is no publicly accessible trust register or other
‘local authoritative source’. Validation would therefore presugnfibly require an
examination of the trust deed to see who is entitled to the benej’naal interests and
who was appointed as trustee. The trust deed is a confidential private document and
not available for wider distribution. . .

Bare irusts have been excluded from the requirement to ob‘tam an LEI but_all
other trusts will be obliged to obtain one. Apparently, dlscretmnar‘y trugts Wh]d’%
cannot disclose trust details must self-certify and not supply acopy of the trust df:ed,
however, in all other cases the LSE has said it will accept the first few pages of the
trust deed. .

Trustees need to be aware that without an LEI the trust will not bf: able to buy, sell
or transfer LSE quoted stock so should be asked to authorise disclosure of trust
documents sufficient to obtain an LEIL

6.5 REGISTERS

6.5.1 Companies — persons with significant control

From 6 April 2016 a company needs to keep a register. of persons with significant
control (PSCs) of the company or LLP — Companies Acl: 2006, .Part 21.A as
amended. From 30 June 2016 this information became publlqy ?waﬂable via the
Companies House register. Failure to comply will be a criminal offence for
companies, officers and PSCs. . ‘
Trust companies and corporate trustees are affected, also charitable companies.
PSCshave to be identified by the company and the company must send that person a
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notice asking them to confirm or correct their details. The details cannot be entered
on the register without this confirmation.

Who are PSCs?
PSCs are individuals who:

hold (directly or indirectly) 25 per cent or more of the shares in the company:
hold (directly or indirectly) 25 per cent or more of the voting rights in the
company;

e have the right (directly or indirectly) to appoint or remove directors with a
majority of the voting rights on the board;

e have the right to exercise, or actually exercise, significant influence or control
over the company;

e  have the right to exercise, or actually exercise, significant influence or control
over the activities of a trust or firm, the trustees or partners of which satisfy one
of the other conditions.

Trust companies need to create and maintain a PSC register since trustees are likely
to receive notices seeking information about individuals with significant control or
influence over the affairs of a company or over the activities of the trust.

A relevant legal entity (RLE} is a legal person that meets the following condi-
tions:

e ifitwere anindividual it would be a PSC; and
e itissubjecttoits own disclosure requirements.

That1is, itis subject to Part 21 A of the Companies Act 2006 if it is basically a ‘raded
company (a Disclosure and Transparency Rules 5 issuer) or if it is of « description
specified in the regulations.

Trustees are likely to be asked to register because of holding siares in the trust
company if:

they were individuals they would meet the PSC conditioas;
e they are a UK trust corporation which is registered as an RLE; or

they are offshore trust corporations — they will not be an RLE and specialist
advice will be needed.

Notices — for PSC register information

Trustees who control a company will need to send notices to those with significant
influence or control. If a relevant person holding shares or voting rights fails to
respond then the trustees will have to serve a warning notice. If that does not work,
then the trustees will have to issue arestrictions notice.

A restrictions notice freezes a person’s interest in the company so that any
transfer will be void and the rights cannot be exercised — i.e. no voting and no
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ment of dividends. The service of a restrictions notice is not mandatory but a

a i ) .
goympfmy has to take reasonable steps to identify PSCs and RLEs, so it may prove

necessary.

6.5.2 Trusts registers

England

[n order to comply with the Fourth EU Directive on Money Laundering, Men_lber
States had to transpose the Directive into domestic law. The implementing legisla-
tion must oblige all trustees to gather information to identify [hll?, se_:tt] or, the trustees,
the protector (if any), the beneficiaries or the class of beneficiaries, and any other
natural person expressing effective control over the trust. .

The UK complied by introducing the Money Laundering, Terrorist Financing
and Transfer of Funds (Information on the Payer) Regulations 2017, ST 2017/@9.2
(MLR 204 7) with effect from 26 June 2017. Under the Directive and MLR 2017 itis
necesshry to distinguish between two different categories of trusts:

¢ \those where a trust generates tax consequences; and
e those where a trust does not generate tax consequences.

In the former case, it is necessary for each Member State to ensure that the required
information is held on a central register which will be accessible by competent
authorities, including government agencies.

In the latter case, the trustees hold on to the required information and only pass it
to competent authorities when required to do so. It will not be held on a cent.ral
register, at least for now, although the Fifth EU Directive on Money Laundering
when it comes into force is likely to make all trusts registrable.

MLR 2017 puts the burden on the trustees to gather and supply the relevant
information on the central register to HMRC. It, as the ‘competent authority’ in the
UK, has developed a new online Trust Registration Service for reporting purposes.
It is mandatory rather than voluntary (i.e. not like Form 41G) and came initially into
operation for trustees only on 10 July 2017.

The new registration system is intended to:

e replace the old paper registration system with an online one;
e roll outin two tranches in October 2017 and January 2018:

—  trustees had until 5 October 2017 to register new trusts;
— trustees have until 31 January 2018 to make online amendments to
existing trusts.

Professional agents acting for trustees have experienced severe practical difficulties
in accessing and using the Trust Registration Service due to a myriad of different
problems with the software. As a result, the normal due dates for requesting a trust
tax return and for registering a trust on the system (which should be 5 October
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following the end of the tax year and 31 J anuary following the end of the tax year
respectively) have been deferred on several occasions to enable no penalties to be
levied. At the time of writing, the deadline for registering new trusts and complex
estates is 5 January 2018 and for registering existing trusts is S March 2018. These
extensions of time apply only for this first year of operation.

The Trust Registration Service (TRS) is designed to gather information about
people. It will run in parallel to the self-assessment system with its processes and

procedures for dealing with tax assessment and collection, The TRS will require the
following:

o Alltrusts with UK tax consequences to be registered, i.e. trusts which would
need to file an income tax or CGT return (SA900) but also those which do not
but do have a periodic charge, say, for IHT. In that case, registration will be
required when that event occurs.

e Trustees to update the register each year if a trust generates UK tax conse-
quences.

e Trustees to ensure and confirm that the Trust Register is up to date, guarantee-
ing obligations under MLR 2017 are complied with, This includes trusts that
have already been registered using Form 41G.

e No registration of trusts that have already closed, where the lead trustee or
agent has received a letter from HMRC confirming its records show the trust
has ended.

e Any new trust with UK tax consequences to obtain a Unique Taxpayer Refer-
ence through the system to be able to complete and submit the SA900.

®  Details of assets which have been transferred into the trust at the start, including
addresses and values —just as would have been entered on Form 41G. There are
six classes of asset provided for in the service and 10 lines for entry inrespzct of
each. Where there is a portfolio of shares there will be insufficient space on the
system to list more than a few and so in line 9 it should be specified that there is
a portfolio and the total of the remainder provided.

o Identities of the settlor, trustees, (any) protector, all (if acy; others exercising
any control over the trust, beneficiaries, including names, dates of birth,
national insurance numbers of UK residents, addresses, and passport or ID
numbers for non-UK residents in default of a national insurance number.

e Email addresses will also be required of the lead trustee and the agent so that
communications can be made electronically with the lead trustee if any

variations are made subsequently to the register which HMRC wishes to veri fy
as authorised.

Information can only be entered on to the register if the lead trustee or the agenthasa
government ID obtained through the Government Gateway. Once the agent is
provided with a reference he can register all the organisation’s trusts and the lead
trustee will not be involved until there is a variation, which may occur later, needing

118

-/

REPORTING

authorisation. Most of the delay with the new system and many of the problems with

Jogging on relate to the obtaining of a new ID from the Agent Services Account

tea]rrr;l'c:ompleting the forms online the details can be saved for up to 28 days before

submission and during this time you can alter and correct an‘ything. Or}ce you are
ready, you submit the information and it can then only be ‘corrected’ later by a
var(?)iﬂ:(;n)'/ou are happy with the details you can print off a s.,ummarylof the ds_ata you
have provided to the system before you confirm submn_;smn — which provides an
opportunity to check it again before it goes‘pennanen.tly.mto Ehe system'. .

Worryingly, a report from the Information Commissioner’s .Ofﬁce (ico.org.u
media/about-the-ico/consultation-responses/2017/2013938/ico-response-
hmt-money-laundering-regulations-20170412.pdf) expresses grave concern
over the risk of identity theft from access to the information Qn th.e register. The
[CO’s concen is real, since even before the Foqrth EU Dl.l’GCtIVB on Money
Launderiz: came into effect the European Commission publls_hed an al-nended
version 16 combat terrorist funding, which is to form the basis of a Fifth EU

irective on Money Laundering.
Dl‘t)?:el%:l)st chisfcr was to apgply to only taxable trusts based on their. t-ax -returns
and the contents of the register were only to be acccssil_)le by the guth(_)rmes in each
country and not by the general public. The proposed Fifth EU Due.ctwe on Mgney
Laundering would require publicly accessible registers of beneficial ownership of
companies and trusts. o ‘

The EU Parliament has had two votes on this issue and fav9urs overwhelmingly
public access for EU citizens to the beneficial ownership details of all trusts.

French Trusts Register

On 30 June 2016, the French Trusts Register went online, putting the ianrmauon
about the trust’s name, trustees, settlor and beneficiaries in the public domain. There
were no protections for vulnerable beneficiaries. It was sqspcnded a ff.:w \&feeks later
pending a challenge in the courts by an 89-year-old US citizen who lives in France.
The case was heard in October 2016. The Constitutional Court conflrmeFl that the
register could lead to an infringement of the right to Privacy and such infringement
must be proportionate to the goal of fighting tax evasion. _

The register in its then form was banned as leirhament had. not Provu‘ieg
appropriate boundaries. However, the reporting requ1r§ments remain. It is antllc1—
pated that another register will be created, which restricts access to those dealing
with tax fraud and tax evasion only. .

The register is compiled from information filed in reporFs to the French t-ax
authorities which has been required since 1 January 2012. Failure to comply with
the tax requirements is met with a fine of at least €20,000 or 12.5 per cent of the
value of the trust assets, if higher.
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gains (see Chapter 23). From 6 April 2006 the income will be subject to tax at the
special trust rates irrespective of the settlor’s own personal tax rates.

10.2.2 Trustees

Once the trust is up and running, tax will affect both the trustees and the beneficiag.
ies in different ways. Annually, income tax may be payable by the trustees on any
income received by them, as the general rule for income tax is that tax is levied on
the person who receives the income (although there are some anti-avoidance
exceptions to this treatment). There is no separate code for income tax as it applieg
to trustees. Trustees are not “individuals’ and so cannot be entitled to persona]
allowances. Neither are they liable to hi gher rate income tax as such since this ig
only charged on individuals. Instead, the trustees will pay income tax at the savings,
standard and special trustrates, depending on the type of assets and type of trust (see
Chapter 18).

For CGT purposes, trustees can be liable during the annual administration of the
trust assets on any changes in the assets in the trust fund, such as sales and gifts of
trust assets. Profits or losses can be realised on the disposal of chargeable assets by
the trustees who will be assessed to CGT, after exemptions and reliefs, includi ng the
trust annual exemption, in just the same way as an individual realising gains. The
rates for CGT with effect from 6 April 2017 are: 28 per cent on UK residential
property and 20 per cent on all other assets (rates are different for earlier years),
However, a special feature of CGT and trusts is that there are a number of case:
which give rise to ‘deemed disposals’ for CGT, such as a beneficiary becoming
absolutely entitled to the assets in the trust. The trustees must remember to caiculate
the CGT due at these times and reserve sufficient monies or assets to meat the tax
liability before making distributions to the beneficiaries (see Chapter1¢).

The liability of trustees is personal, yet joint and several, so trustees should take
care on accepting office to ascertain the current tax status of fi> tiust and obtain
confirmation that all taxes due have been paid or are proviaea for. Otherwise, a
poorly advised trustee could be taking on a problem trust with tax charges due
which would exhaust the fund and give rise to personal liability for the trustee. One
possible reason for this would be the migration of a beneficiary abroad causing the
clawback of a previously held-over gain. More simply, it could be that the trust was
created during the lifetime of the settlor and that settlor has died causing a PET for
IHT to become chargeable on the trust fund.

IHT may become chargeable on the trustees of a trust fund when the trustees
themselves make transfers of value. Obviously in a trust situation this will be where
capital assets from the trust fund are given by the trustees to the beneficiaries, as a
result of which the fund decreases in value. Depending on the type of trust the
transfer may be treated as a PET by the life tenant, or a chargeable transfer in a
relevant property trust, ora chargeable eventin a trust subject to IHTA 1984, 5.49(1)
treatment because the life tenant has died (see 11.1.5).
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10.2.3 Beneficiaries

Beneficiaries are not personally subject to IHT unless a dis‘.[ribution by the trustet_as
-« specifically made from the capital of the trust to them subject to tax. Even th.cn, in
3 Sptice this usually means that any IHT will be deducted before the net capital is
g;:;jbut’ed. Otherwise, it is usually the trust fund and therefore the trustees wciilo
bear the THT. The exception to this treatment would be whcr-e the settlorhas cau?ctha
reservation of benefit by being included personally. In this case, the. vahile o o r;
fund will be taken into account on the settlor’s death as part of calculating their
iability on death. o
hat\;\’]li]g ((;GT the trustees may involve the beneficiary by using hold—qver rehci_‘ 1r11
relevant property trusts but otherwise, in general terms, the act of maklﬁlg a hcapltttil
distribution to a beneficiary will trigger a cillarge on the trust fun_d rat t::r t ‘an s
beneficiary. There are anti-avoidance provisions which enable gains to be assesse
or and even on a beneficiary. .
On{%zsii] ireatment of income will depend on the nature .of the_ bepeﬁcmry s
entitlerzeat under the trust. The income received by the beneﬂmary will either bf;, net
ofihe standard and lower rates of income tax if the trust isan 1iP trust, or wheret ere
15 vo TiP it will be net of the trust rate. The ex_cephon is where thelmiiome is
mandated direct to the life tenant, in which case it may have been receive grossg;
HMRC confirmed in its Trusts, Settlements and and‘Estates Manual at TSEM376
that where income is mandated direct to the bcneﬁqary and c%oes not pasg thro;iglh
the hands of the trustees, there is no statutory basis jfor taxing th_e trustees. he
beneficiary will therefore be responsible for returnin g and paying fax (:;1 the
income. This is particularly relevant from 2016/17, as mte_resf and d1v1cl.en shar.e
now paid gross. The beneficiary may be able .to shelter the income using their
personal savings allowance (PSA) or dividend nil rate band (DNRB). . .
Where the trustees have been taxed on the income, the bgneﬁmary is entitled to
receive a Statement of Trust Income (Form R185) indicatlpg thé gmount of tax
deducted from their income distribution over the tax year. This certificate f()l’H‘lS Lhc;
beneficiary’s evidence of tax deducted, for use in their own personal tax affairs. I
they are a higher or additional rate taxpayer they may have to pay some more
income tax in respect of the trust income. Conversely, if tl}ey are a basic mtf1 1:())r
non-taxpayer they may be able to use the tax certificate to claim the tax dedut_:te y
the trustees back from HMRC through their own tax return or repayment claim.

10.3 DEFINITION OF ‘SETTLEMENT'

Currently there are different definitions of ‘settlement’ for eac_h tax.. .
A settlement is defined for THT (THTA 1984, 5.43) as any disposition of property
that is:

1. Held in trust for persons in succession or for any person subject (o a
contingency.
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2. Heldupon trust to accumulate the whole or part of the income of the property,
The accumulation of income may be obligatory or only possible by the
exercise of a power to accumulate income surplus to that paid out by the
trustees for the benefit of any persons.

3. Charged with the payment of an annuity or similar payment for any period.

A lease granted for life or lives or for a period ascertainable only by reference to 5
death will also be treated as a settlement unless full consideration is paid.

It should be noted that bare trusts are not included in this definition of settlement
and therefore remain outside the scope of the relevant property regime (see 12.2).

For CGT, settled property is any property held on trust other than property held
for any person absolutely entitled as against the trustee or property held for any
person who would be so entitled but for being a minor or under a disability (TCGA
1992, s5.60 and 68).

Income tax distinguishes between settlements under which beneficiaries are
entitled to the income from the trust property and those where it may be accumu-
lated.

Stamp duty land tax (SDLT) adopts the same approach as CGT (Finance Act (FA)
2003, 5.105 and Sched.16). However, where trustees acquire a chargeable interest in
land they are treated, in trusts other than bare trusts, as purchasers of the whole
interest acquired and not just the bare legal title (FA 2003, Sched. 16, para.4).

10.4 TAX COMPLIANCE FOR TRUSTEES

10.4.1 Basic principles of self-assessment

The body of trustees is ‘the taxpayer’ for tax purposes and therefore responsible for
the annual income tax and CGT compliance. This is done by filing a $eif-assessment
tax return using form SA900 — www.gov.uk/government/zoloads/system/
uploads/attachment _data/file/604287/sa900-2017 .pdf.

Help in the completion of the return can be obtained by referinng to both the notes
which accompany the form on HMRC’s website and HMRC"s Trusts and Estates

Toolkit. Returns are usually filed online, but it is still possible to file a paper return.
The due dates for filing are:

e online: 31 January following the end of the tax year;
e paper: 31 October following the end of the tax year.

The basic premise of self-assessment means that the trustees must calculate how
much income tax and CGT is payable on income and gains of the trust and pay the
correct amount of tax accordingly. However, HMRC will calculate the tax for the
trustees where a paper return is filed by 31 October following the end of the tax year
and issue a tax calculation.

For compliance purposes, trustees need to determine the following:
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Whether they are liable at the special trust rates.
Whether they are resident in the UK for tax purposes.
The correct level of the CGT annual exemption.

The correct trust status for tax purposes. ‘

The correct proportion of standard rate band available.

On receipt of the tax return, HMRC Simp]y processes it to see if it i8 Vahlcjlv(iz.fs.
checking whether the return has been signed, or whether there are any gl iy
arithmetical errors). Later, HMRC will check and compare the return WlR é 0
mation from other sources. If there is arisk th.at the.rctur[} is mcorre'ct, Hjé\/[ bn;.?
initiate a compliance check. Some returns will 1::e investigated on a random ba 1d -
HMRC expects the taxpayer to get it right first time, but may makt? mmolr] arrllgnbe
ments and issue a revised tax calculation. All HMRC calculations shou!
Ch?ﬁg} the self-assessment system the current year basis o_f assessment s use_d .ior
allincome and gains, i.e. income tax will be chgrged on the income or prqﬁt ans!nﬁ
in thetax_year itself, or on the profits arising in the 12-month accounting perio
Aing in that year. .
~ ::Eg;;;revigusly been possible to agree with HMRC that. an annual ret.urn is n(.)F
required where it would be a nil return, for example in an 1iP where Fﬁe_mcome 11;
mandated to the life tenant and there are no chargeable gains. The beneficiary wo(Lil t
include mandated trust income on their tax return. If the income 111ad tax deFluct; z11
source, the basic rate liability of the benaﬁciary. was satlshed. aqd . for 1t Offe
beneficiaries not chargeable at the higher or additional rate, no individual self-
S rn would be needed.
3555:2;“5:;;:"’316 onus was on the trustees to review the posi_tion annually and file
a return for a specific year if, for example, gains were made in excess of the CGT
emption.
tﬂl;;z?;l%ﬂ:;ﬁl 12:.()16, most UK interest is paid gross as are all UK fzompaggf
dividends. As a result, where the special trust rates do no‘F apply, such as with an TiP,
the trustees are liable to pay income tax at 20 per cent on interest a.nd 7.5 per cent on
dividends. All trusts which have tax events are now obliged to register the trust with
; : istration Service — see 6.5.
mefF{Nr?IthR’: %FIIS:ES and Estates Newsletter of April 20'l§ cgnﬁrmed that where i';hfl
only source of trust income is interest and th.e tax ]iablh.ty is less than £100 (v;fglcb ’
appears to include CGT even though this is not specified), no return gou c
needed for the year 2016/17. Additionally, HMRC has cgnﬁrmed that where suc
income is mandated directly to the beneficiary, the practice where trustees do not
need to file a return will continue to apply. This strengthens th? case for mandating
income to a beneficiary to reduce compliance costs. The beneficiary may be able to
shelter the interest or dividends received using the PSA and/or the DNRB, regard-
less of whether such income is mandated.
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10.4.2 Procedural guidance: have you got the right tools?

1.

Under self-assessment, the trustees as taxpayer must complete the Trygg angd
Estate Tax Return for each trust where a return is issued or where income angd
gains arise which are not to be shown on, say, the life tenant’s tax retury (see
Chapter 18). Supplementary schedules may need to be completed for 4
particular trust depending upon the nature of the income and any chargeahle
gains. These separate schedules and any self-assessment forms and leaflegg
are usually downloaded from www.hmre.gov.uk, but paper returns may sgj|
be ordered by telephoning HMRC’s Self-Assessment Orderline which, at the
time of writing, is open weekdays from 8 am to 8 pm and from 8 am to4 pmop
Saturdays.
Have you registered as a taxation practitioner or agent with HMRC? This
enables you to receive information on self-assessment and other taxation
matters.
Has the trust been registered using HMRC’s trusts online service? Thig
mandatory service was launched in July 2017, in response to the Fourth By
Directive on Money Laundering. Trustees are required to register existing and
hew trusts. Further details can be found at 6.5,
Have you authority to act as the agent of the trustees of a trust? HMRC
normally requires tax agents to complete form 64-8, which is authority from
the taxpayer for HMRC to liaise with the tax agent.
It will be important to view the information available on HMRC’s website
(www.hmrec.gov.uk) where documents such as Briefs and Technical Notes
provide the views of HMRC’s technical specialists on particular issues, They
do not replace formal Statements of Practice but do provide HMRC’s vizw of
the law. HMRC issues the Trusts and Estates Newsletter periodicalt yvaich
highlights changes to tax law and practice.
Clients may need to be educated on how self-assessment works. Prepare
information explaining the basics, not least the record-keeping requirements.
Details of record-keeping requirements can be found s HMRC’s website
and it may be useful to acquaint clients with this (wvew, gov.uk/keeping-
your-pay-tax-records/overview).
Prepare a precedent letter to send to clients setting out when a return needs to
be requested, the importance of providing you with all the information needed
to complete the return within a specified period, the dates for payment of tax,
and the sanctions for failing to request and complete areturn or pay the tax on
time. It is important to stress that HMRC requires full disclosure and that this
is the only basis upon which youcan accept instructions.
Set yourself a clear work programme allowing sufficient time to complete and
submit all your trust returns on time and issue statements of income to
beneficiaries early enough for them to submit their own returns by 31 October
following the end of the tax year, if they wish. The advantage of submission by
31 October is that HMRC will calculate the tax liability for the taxpayer.
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Iti often necessary in smaller prac ces t a gef TS e extra he uring
L1s B

the trust
4 the busy self-assessment period from September to January when

5 ¢ e all the
nistrator is still administering the trusts, but also _needs to ensuratiorl =
admmturns are in on time. This may entail outsourcing the prepar: Aom ot
turn - i ient i ithi ice
. rentq and tax returns if there is insufficient capacity within the o
accounts

i i igital
t the deadlines. This may change with the advent of Making Tax Digi
mee .

see 10.6). . _ | ‘
S1{\;?1“13:;)6(&()f computer software is essential and in due course, mandatory
=

i 1

E dates under MTD will be filed online. Compute_:r. sof‘tware en_ables 3;02“2

Llp]Ja t data and subsequently carry forward repetitive ll'l.fOI'I'L’latl(;)I]] to Eu ©

Coa:scwithout re-entering the data. This improves accu;acy, enaalt::) gmaCh

. i ies than can be done with a manu

speedier response to queries . i
midk:naablies online filing up to the final deadline of 31 January (see 10.6)
an

10.4.3 HMRC powers under self-assessment

F(] OWir j: the IIIEIgEI 01 thc hl]dnd RBVEHUC dnd CUSKDIIIS ar d EXC].SB m 2()05, a
?.. ()f nment o oW W i u y cW I’E/[RC thh
h (] EOjEC[ a.]_lg men p ers as Cal'l‘led (6] t b the Bl 5
11 W

~aated and aligned aspects of compliance for different taxes.
TP

Compliance checks

; liance checks’ is the term for any type of activity or inlspection wher}i: I—I_ll(\/]tlig
ng:;l; }[hat someone has complied with their tax obligations, e.g. to chec
i kelimlhjl;léegﬂngz?sl ;}Llliliiid;; ﬁzzitzf information from a range of
. ol ding banks and the Land Registry. In addition, in recent. years, .a
i lr;gfométion Exchange Agreements have been entered into with
nufﬂbf’r (')f Ta(i{ictl;tom which widens the information available to HMRC. The tax
Oﬂihof Ji::ss Connéc’t, acomputerised risk assessing tool, tp crosls—match th;i gfctla,
ZEZb?J'rrllg it to create a profile of the taxE a3]fer fr(;lm ﬁ:ﬁht }EZ Lif;g‘;fsfcglzl I;‘;(;sseﬂouz
i iry can be launche . :
rzt;e?siflozszg";:tyt.? tligl]n‘la:j%ﬂg of more basic returns, where a slmprle letter or
felep}’lone call may be sufficient to check whether there has ‘t;eirrle;{ Err;) l;owers .
Technical guidance and operational process guidance Ok/ iy ol
available in the Compliance Handbook www_.hmrc.gov.l_l }131 Ei——
index.htm, while guidance on enquiries can still be found in the Eng
www.hmre.gov.uk/manuals/emmanual/index.htm.

Information and inspection powers — FA 2008, Sched.36

i i i s were repealed and the new powers
1 April 2009 the old information powers were il : . )
S:)(I)lir;inedl:;n FA 2008, Sched.36 came into effect, in so far as they d[jz:g 1‘:‘1:&1111;% ea;[
and CGT. These were extended to THT by FA 2009, 5.96 and Sched.
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from 1 April 2010. These powers represent the consolidation and modernisation of
previous powers. HMRC can still ask for information informally rather than issue
an information notice but can also issue a formal notice under Sched.36 for
information or documents ‘reasonably required’ for the purpose of checking the
taxpayer’s liability. Schedule 36 runs alon gside the formal enquiry process in Taxes
Management Act 1970, 5.9A.

There is a right of appeal against an information notice but not against any
requirement to produce statutory records since it is a statutory obligation to keep tax
records,

Schedule 36 powers have been somewhat controversial since they include the
power to undertake inspections at business premises (which can include persona]
residences with a business element). Homes which have no business use cannot he
visited without permission from the taxpayer but where a home is the VAT
registered address it may have business use. However, an officer of HMRC cannot
insist on inspecting at someone’s home unless there is a real need to do so.

These visits can be undertaken with the taxpayer’s agreement on seven days’
notice but if HMRC believes there is sufficient risk and good reason, an unan-
nounced visit can be made, on receipt of the authorisation of an authorised officer,

There is noright of appeal against the inspection. Further information on visits may
be found in HMRC’s factsheets CC/FS3, FS4 and FS35.

Record keeping — FA 2008, Sched.37

The new record-keeping provisions are similar to the legislation already in exist-
ence. For income tax, CGT and corporation tax the law says that records mus; s
keptin order to enable a complete and correct tax return or claim to be made:d hese
include records of receipts and expenditure and sales or purchases of 20008 where
relevant. For VAT, business and accountin g records must be kept plus any specified

records. The guidance on this area is contained in HMRC’s Compliancs Handbook,
see above.

The time limits for keeping records are currently:

® The sixth anniversary of the accounting period for corporation tax. For exam-
ple the records for the accounting period ended 31 March 2016 must be kept
until 31 March 2022.

Five years and 10 months after the tax year for income tax and CGT for
businesses and landlords. For example, for the tax year 2017/18, until 31
January 2024,

One year and 10 months after the tax year for income tax and CGT where there
is no business. For example, for the tax year 2017/18, until 31J anuary 2020.

Taxpayers can keep information instead of records but need to be able to show that a
complete and correct tax return has been made, The information must be able to be
provided in a readable form on request — i.e. no bad handwriting! In practice,
taxpayers will already keep their records in electronic format and this will be
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nereasingly so once the digital uploading required under MT.D is go_diffed. It clls
mcticipated that MTD legislation will stipulate the length of time digital records
an

t be retained. L
mulfenalties for failing to keep records may be charged at £3,000 per failure. The
relevant guidance is in HMRC’s Enquiry Manual at EM4650.

Time limits for claims and assessments — FA 2008, Sched.39

The normal time limit for claims and the making of assessments by H'Mf{SC tici)r
income tax and CGT is four years from the end of the_ tax year, so for 2017;_‘ ) ! ]
m’]] be 5 April 2022. The time limit is extended to six years where beha\fflour as
:éen ‘careless’. HMRC can make assessments going back 20 years where there has
i *or ‘deli d’ behaviour.
‘deliberate’ or ‘deliberate and conceale _ ,
be?fr;le definitions of ‘careless’, ‘deliberate’ and ‘deliberate and 90nce-2116d a;j) (t)l;e
same as thos= used for penalties for an inaccurate return contained in FA ,
Zassee 10.5). _ o

chigti& ;n 99 of and Sched.51 to FA 2009 amended time limits for assessments and
clans in respect of THT, with effect from 1 April 2011.

Time limits
NOTIFICATION OF CHARGEARBILITY TO INCOME TAX OR CGT

Trustees must advise HMRC if there is any chargleability in the tYUSt-le];E ;;}:
months of the end of the tax year where anoticle tofilea self—asses'sn_lenl II_';,MRC Of
not been issued. For the tax year 2017/18, .th.lS would mean rllofilfymgs os4)
chargeability by 5 October 2018 and requesting an SA900 by thatdate. (See 10.5.4.

AMENDMENTS AND ENQUIRIES

Amendment of a self-assessment can be made at. any time up t(; 12dmong§
following the filing due date of the return but not if the reu.}rn :15 a r:;lM 311{ énbut
enquiry. Changes outside this periiod_;llloutld alwet?;nl::;pr;;lf;c to
Iways be agreed without a sanc .

Seﬁ?ﬁ?iﬁg;z‘f;{nm eniuiry into the return Withi_n 12 months of th}f date on
which the return was filed. Where an amendmentis subnutted.the 12-month egqun'i
period is extended to the quarter day following the first anniversary of the day gn
which the amendment was made. So, for example, for a 2016/17 tax3rleg1r11,b r
amendment in August 2018, the enquiry window would be extended to ctobe

2018.

TAX 1S PAYABLE ON TWO DATES

1. 31 January each year, when the money due comprises:
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(2) final (balancing) payment for the previous tax year for income tax;
(b) the whole of any CGT for that year; and

(c) the first payment on account of income tax due for the current tax year (50
per cent of the previous year’s tax).

31 July each year, when the money due comprises the second payment on

account of income tax due for the previous tax year (50 per cent of the tax of
the previous tax year).

For example:

31 January 2018 31 July 2018

Any outstanding income tax for 50% of income tax of

2016/17 2016/17 as second payment
Any CGT for 2016/17 on account of income tax for
50% of income tax of 2016/17 2017/18

as first payment on account of
income tax for 2017/18

There is a de minimis test — no payments on account need be made if the previous
year’s tax is less than £1,000 or the proportion of the previous year’s tax which was
deducted at source was more than 80 per cent of the total tax for that year.

The above dates are subject to amendment as MTD is phased in, replacing the
self-assessment tax return.

10.4.4 Full disclosure

The professional bodies advise practitioners to follow a policy of full disclosure to
HMRC.

HMRC is assumed to have knowledge of:

(a)  information contained in the tax return and its enclosures:

(b) information in a claim made on behalf of the taxpayers and the enclosures
accompanying it; and

(c) information, the existence and relevance of which are notified to HMRC or

could reasonably be expected to be inferred from the information in the
return, enclosures and claims.

Information is available to HMRC if it is contained in the return for the current tax
year or the two preceding chargeable periods. It therefore follows that if you wish
HMRC to rely on an understanding of the particular treatment of the estate or trust
based on documents provided initially, these documents may need to be resubmit-
ted every three years to enable this assumption to apply.

The assumption is based on the test that HMRC is deemed to know what a
reasonably competent officer of HMRC would be expected to conclude on the basis
of the information available. This means the information must be reasonably clear
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in the return, so the onus is on the trustees to djraw :littentim-l to any important
information that is relevant to a tax liability, espe.:mally if there is some d01.1b_t as to
how a particular piece of information might bg interpreted. The final decliISlgn 05
any particular matter to be disclosed will rest with @e trustees, but th.e pro CSSIF)I:I.
should query an instruction not to disclose something that best practice suggests is
ir be disclosed. .

fﬁ‘%lll;g tlcs) no definition of what would constitute “full flisclosu_re’. Most taxation
practitioncrs believe that it is a level of disclosure thgt 18 SufﬁClent to ensure that
‘discovery’ could not be made by HMRC using the Wlde—rangmg powers of Taxc_s
Management Act 1970, 5.29. This means that HMRC mus_t receive sufficient detail
to be able to understand the position taken by the tax practl.tloner. o _

You will have to consider, with the trustees, the appropriate level of dlsclosu_re in
any particular case. Too much disclosure may aftract unnecessary gnd pote'nnzily
costly enquiries by HMRC that will give rise to fees that may be difficult to Jusfu Y.
Insufficient Gisclosure will mean that the return can be challenged by HMRC after
the normattime limit for enquiries has passed.

Fo: trusts, consider submitting:

(a). acopy of the trust deed to support the reported income tax treatment (although
this may not be required following registration of the trgst); and. ‘

(b) income account details where these provide additional information in support
of the tax treatments reported.

10.4.5 Estimates, provisional figures and valuations

HMRC accepts that in some circumstances it may be necessary to enter a figure ona
tax return that is not completely certain in order to complete the return by the
statutory deadline.

Provisional figures

Where trustees expect to be able to provide a more accurate figure latelr, proyismnal
fipures will be entered and the relevant box on the tax re.turnl must be Flcked in order
to indicate that the figures are provisional. Supporting information Sh()l-.l]d be
supplied using the ‘Additional Information’ box of the tax _return. The onus is thf:n
on the taxpayer to amend the return once the final figure is known. Do not delay
notifying the final figure as penalties may arise.

Estimates

Where there is no way of arriving at a more accurate figure (for example where t_here
is only a proportion of an expense which is deductible ftfar tax) thc-n thisfi gure will be
an estimate and HMRC’s attention should be drawn to it, otherwise there might be a
future dispute over whether or not there has been full disclosure. The tax return
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guidance for the form SA900 tax return states that if you are including an estimate
which, while not a precise figure, is sufficiently reliable to enable you to make an
accurate tax return, there is no need to make specific reference to it.

Valuations

Some figures are a judgement and, in the case of professional valuations, have
probably been arrived at through a detailed process of valuation by professionals
such as aland agent or specialist accountant.

In general terms, HMRC treats valuations in the same way as estimates so
frustees must make a specific disclosure if the figure provided is not sufficiently
reliable for the tax return to be treated as accurate.

For CGT purposes, even if a professional has produced the valuation, HMRC
must be notified that it is a valuation. HMRC has said that it will not challenge
proper professional valuations that fall within the range of possibilities for negoti-
ated valuations between fully briefed professionals.

Avoid making ‘stabs in the dark’. HMRC views a failure to take professional
valuation advice as constituting neglect, which gives it the opportunity to reopen
enquiries after the due dates. Negligently inserting an inadequate estimate or
valuation will expose the trust to possible tax avoidance.

The requirement to make sufficient disclosure was considered in the case of
Langham v. Veltema [2004] STC 544. There was much comment following the
outcome of this case and whether it increased HMRC’s powers to claim discovery
and a number of cases have since been heard on the discovery aspect. It is essential
to draw attention to any valuation submitted by setting out the details in«the
‘Additional Information’ box at the end of the tax return and ensuring that HMRC is

aware that any valuation was made on the relevant basis by an independeut and
suitably qualified valuer.

10.5 PENALTY REGIME

Penalties have long been part of HMRC’s strategy for the deterrence of tax
avoidance, compliance failure and Inaccuracy. One of the aims of HMRC’s wide-
ranging Review of Powers, Deterrents and Safeguards carried out between 2005
and 2012 was to be able to ‘come down hard on those who seek an unfair advantage
through failing to calculate, return or pay the right amount of tax’. The review led to
the modernising and alignment of the existing penalty regime. FA 2007 and FA
2008 brought in new regimes for penalties, information and inspection powers and
in FA 2009 these were broadened to cover IHT.

The body of trustees as taxpayer should be aware of the penalties associated with

late or incorrect compliance, or they may find themselves becoming liable to a
range of penalties.
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10.5.1 Penalties for tax returns — late filing

Self-assessment returns: income tax and CGT

The self-assessment filing regime for income tax and CGT introduced theT ﬁi"]st
automatic late filing penalty system. A fixed pena?ty of £100 was autog;atu;_al é
- curred on alate filed return, with a further £100 levied if the return wgs still unfile
]a];tcar six months. The penalty was capped at the level of outstanding tax at the
ine, subject to the maximum £100.
deﬁgﬁgz had the power to charge a daily penalty of £6()- per day on the
direction of the tax tribunal, until such time as the return was submitted. o
FA 2009 built on this regime, with effect from_thq tax return for the_ year ende
April 2011, due for filing in January 2012. The initial £100lwas retalneq El..lt :EI no
longer capped if the tax is less than that amount.lIf the return 1s_n0t filed within zef
months of the filing date a daily penalty of £10 is charged subject .to a mammugoo
£900 overihree months. After six months thereisa range of penalties betwee? £ o
and 5 nor vent of the tax and there is a similar, but behaviour-related charge after
m(:;tllt;ré is a right of appeal against late filing penalties_, based on the concegt of
icasonable excuse. This is defined by HMRC as ‘something that stopped you hr;al;n
meeting a tax obligation on time which you tookreasonable? care tomeet. It lm’g . ]?f
due to circumstances outside your control or a combination of events’ (Se
; ual 10090). _
Asﬁzsiggzgfgcuse will b)e denied if the taxpayer does not remedy the compliance
i ithout delay after the excuse has ceased.

fmi-lg\igg }Ilnay alsoyconsider cancelling or postpqning the pen_alty where there a;g
special circumstances, known as ‘special reduction’. Such c1rcqmstances WOl;h
include where ‘application of penalty law produces a result thgt is contrar){) tok ei
clear compliance intention of that penalty law’ (HMRC Compliance Handbook a

CH170600).

IHT returns

Alate-filed THT return incurs a penalty of £100, with a further charge of £100 where
the account is more than six months late. A return filed more than 12 months late can
give rise to a penalty of up to £3,000.

10.5.2 Penalties for tax returns — late payment

Penalties are also charged on late paid balancing payments of incomfa tax and CGT
assessed through the tax return, at the rate of 5 per cent of the unpaid tax on thre;:
trigger dates: 30 days, six months and one year after the due date (normally 3
January).

Appeal and special reduction are available as recourse (see 10.5.1).
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10.5.3 Penalties for inaccuracies

HMRC has developed a one penalty regime for inaccuracies in tax returns and other
tax documents. FA 2007, Sched.24 introduced this new regime forincome tax, CGT
and some other major taxes with effect from 1 April 2009.

FA 2008, Sched.40 extended the regime to many other taxes including THT for
chargeable events for IHT that occur on or after 1 April 2009.

The penalties may apply where there have been careless or deliberate inaccura-
cies leading to potential lost revenue, or a failure to notify HMRC of an underassess-
ment. Maximum penalties for UK sources are 100 per cent of the tax and this can be
up to 200 per cent for offshore sources. The maximum penalties can then be reduced
depending on:

The nature of the disclosure — whether ‘prompted’ by HMRC or ‘unprompted’,
for example where there is a voluntary disclosure.
e  Theunderlying behaviour, from:

—  amistake, where no penalty is chargeable; through

—  careless inaccuracy, due to a lack of ‘reasonable care’;

—  deliberate understatement, such as intentionally sending incorrect infor-
mation; and

the most serious, deliberate understatement with concealment, for exam-
ple deliberately sending incorrect information and taking steps to hide it.

® The assistance the taxpayer gives to HMRC in identifying and quantifying the
omission.

Itis possible to seek a suspended penalty for up to two years, where there has bten a
careless inaccuracy; the penalty will be cancelled on satisfying conditions agreed
with HMRC.

There is aright of appeal to the First-tier Tribunal against the penalty imposed, or
where there is a failure to agree, a suspension and special reduciion may also be
sought (see 10.5.1).

10.5.4 Failure to notify chargeability

There is an obligation for any person (including trustees) who is chargeable to
income tax or CGT to notify chargeability to HMRC for any year of assessment
where a tax return filing notice has not been issued. This must be done within six
months of the end of that year, i.e. 5 October.

There is no requirement to notify chargeability where there is no liability to
income tax or CGT or where sufficient tax has been deducted at source to meet the
net liability for the year. Trustees should be aware that with interest and dividend

income being paid gross, this obli gation may have become more relevant with effect
from 2016/17 (notification by 5 October 2017).
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There is a penalty for failure to comply with this deadline, based on ?ehanllpil-llt'?f
t tax due but unpaid at 31 January following the tax year for which the ia 1'1ly

k. ges. Thus, if a taxpayer fails to notify chargeability by 5 October, but all tax is paid

?:full by the following 31 January, there will be no penalty. N

The penalty structure is as described at 10.5.3 for inaccuracies.

10.5.5 Penalties in compliance checks

Schedule 36 penalties may be charged for failing to comply lwith dl’;l mformatt‘ioor;
notice, obstruction at an inspection, conce?llment or cllestrucnon of hocume.n sum
providing inaccurate documents. The basic per.lalty is £300 gnd ‘t e ma}z;rg i
penalty for continuing failure is £60 per de_ly l%ntil_the information is p}‘ow t; »
some cases normal penalties are seen to be ineffective (e.g. whe.re 1ar§e dThouli}l;el
unpaid tax are at stake), and in these circumstances a Penalty 1elalte dt.of e ; ﬁoz
amount of itiproper tax advantage gai r;fid by not providing the required inform

athorised by the Upper Tribunal. o
Carjkbi:nalt;l 1’?(?;1 Ozstmctﬁi‘g an inspection can be F:harged wtllere .the F}r{%—tl@r
T+{Bynal has approved the inspection; that approval will only be given if HMRC can
demonstrate that the inspection is reasonable.

10.6 MAKING TAX DIGITAL (MTD)

This fundamental change to the UK tax complianc.;e system was first announf:ed 11}
the March 2015 Budget which was followed in .Aug.ust 201_6 by a serlf:s;Aot
consultations. Legislation initially drafted for inclusion in the Flngnce (No.2) c
2017 was shelved prior to the 2017 General Election..T_he Fmar_lce Bill2017-18 (\:Jvas
published on 8 September 2017 and includes provisions which allow H.MRd go
introduce MTD via statutory instrument, which will therefore not be scrutinised by
Paf[l;fén ;?;bosed mandatory commencement dates w1hich WOl:lld have brought
unincorporated businesses and landlords into MTD from April 2018 (tur;aovirl
above VAT threshold) and 2019 (turnover below VAT thre.shold).have beende errlch
until at least April 2020 and only VAT will be brought }nto this nev?f systerglv(x)nt
effect from 6 April 2019. Corporates and large partnerships (turnover above £10m)
will adopt MTD from April 2020.
The key features of MTD are:

e Businesses and landlords will be required to mainta'%n records digitally and
submit online quarterly updates of income and expenditure to HMRC. ‘

o  The business owner submits an online end of period account to HMRC with .the
final figures for the accounting period inclu(lljr.lg any accountin g‘ac.ljustrt?cl;ts. 1

e The figures are shown on the business’s digital tax account giving the fina
figure of tax.
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worth. This will most obviously be any money paid for the land orinterest, by
can also include the release or assumption of a debt, goods, works and
services, and the value of other property transferred.

Specific provision is made in Sched.4, para.8 for the treatment of debt. It is made
clear that where a debt is secured on the land being transferred, and the rights or
liabilities in relation to that debt of any party to the transaction are changed ag 4
result of or in connection with the transaction, then there will be an assumption of
debt by the purchaser which will be chargeable consideration for SDLT purposes,
As a general rule, any non-monetary consideration (other than debt) should pe
valued at its market value, unless otherwise provided for under FA 2003, Sched 4,
para.7.

Schedule 4, paras.16A and 16B deal with IHT and CGT becoming payable ag 5
resultof aland transaction, In many cases, the purchaser taking on responsibility for
paying the tax will not be regarded as chargeable consideration. This would be
relevant, for example, where property is transferred to the ‘purchaser’ under the
terms of a will and they bear the THT on it, or where the transfer is a CGT disposal
made otherwise than at arm’s length and the CGT burden is met by the ‘purchaser’.

The purchaser is liable to pay the tax on a chargeable transaction (FA 2003, 5.85),
They are responsible for making a land transaction return (SDLT1-4, as appropri-
ate) and paying the SDLT within 30 days of the effective date of the fransaction. An
SDLT1 is not required where the consideration is not greater than £40,000. Late
payment will give rise to an interest charge. Where trustees of a settlement are liablz
for SDLT, payment may be made by any one ormore of the responsible trustees (s
17.4.2).

The general anti-abuse rule (GAAR) introduced by FA 2013 applies to SDL[.

17.2  RATES OF TAX

Therate of SDLT is a percentage of the chargeable consideratinii If 2 transaction is
linked to another chargeable transaction, the rate will be actermined by reference to
the total of all the linked transactions, unless multiple dwellin gs relief can be
claimed. The purchase of additional residential properties is now often subject to
higher rates of SDLT (see 17.5).

The rates differ depending on whether the land concerned is entirely residential,
or wholly or partly non-residential.

17.2.1 Residential property rates (applicable from December 2014)

Transfer value ' SDLT rate
Upto£125,000 Zero
The next £125,000 (portion from £125,001 to £250,000) 2%
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SDLT rate
Transfer value -
The next £625,000 (portion from £250,001 to £925,00Q) ) loc;/
i 25,001 to £1.5 million A
The next £675,000 (portion from £9 o

The remaining amount (portion above £1.5 million)

Example
A buys a house for £375,000. The SDLT is calculated as follows:

0% on the first £125,000=£0
2% on the next £125,000 = £2,500
5% on the next £125,000 = £6,250
Total SDLT paid by A=£8,750

® ® © @

17.2¢2 --Non-residential and mixed-use land and property rates (applicable
: from December 2014)

SOLT rate
Transfer value >
Upto£150,000 o
The next £100,000 (portion from £150,001 to £250,000) g;
The remaining amount (portion above £250,000) o

Example | o
B buys a freehold commercial property for £375,000. The SDLT is calculated as follows:

0% on the first £150,000 =£0
2% on the next £100,000=£2,000
5% on the final £125,000 =£6,250
Total SDLT paid by B =£8,250

® ® © @

Where the purchase is of a new non-residential lease, there ar.e t\:\fr(l)1 compor;eztsg;
rst | the premium paid. The second i
the SDLT charge. The first is the charge on o Bt
) ’, bei alue of the annual rent paid, bas
charge on the ‘net present value’, being the val ¢
the t§t31 rent over the life of the lease. The two amcunts‘ are added tog‘lathu’:r to form
the SDLT payment due. There are separate rates for the ‘net present value’.

Net present value of rent ig:.;l’ rate
£0t0 £150,000 N -

The portion from £150,001 to £5 million o

The portion above £5 million
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From March 2012, where specific conditions are met, acquisitions of residenti
property by certain ‘non-natural’ persons are liable to a higher rate of SDLT of 131
per cent above a certain value threshold for the property (FA 2003, 5.55 2 .
S(_:hed.4A). One must therefore consider whether trust companies acting ,as -trust 3
w1l.1 be‘ caught by these provisions, By Sched.4A, para.3(4) references in ;ES
leglslz:rauon to a company specifically ‘do not include a company acting in i ,
capacity as trustee of a settlement’. ’ "7
HMRC’s commentary on this section, at SDLTM09550 confirms that this is the
case whether the company is acting as a corporate trustee for many settlements
actm.g.as trustee of a single settlement. Bare settlements are excluded from t,h(j)r
provision by virtue of the definition of settlement for these purposes (see 10.3) IS
canbe noledl, however, that as HMRC looks through a bare trust to its beneﬁci‘ -
the person liable to pay the SDLT, the higher rate provisions are unlikely Eg)ys:

relevant on the basis that the beneficiary will rooctas
company. y usually be an individual not 3

17.3 MULTIPLE DWELLINGS RELIEF

Sometimes a transaction is for freehold or leasehold interests in more than one
prope_rty, and on other occasions a number of transactions might be linked. Multipl
dwellings relief was introduced in 2011 (now contained in FA 2003 Sch-ed 6B)pte
reduce barriers to investment in residential properties. , - 1
Where certain conditions are met, it may be used to reduce the amount of SDiv
payable. If, for example, five dwellings each valued at £200,000 were bougl:t ‘|l G
amountof SDLT payable oneach if bought separately would amount to lessth '11’,1 t‘l.lke‘
SDLT payable on linked transactions totalling £1 million, because of. "1; :te d
rates of tax payable on larger sums. ’ N
. In Lh‘esc.i circumstances, the purchaser is permitted to divide thetotal considera-
tion paid in the linked transactions by the number of propertics bought to f;nd the
average purchase price. SDLT is calculated on that averdeefi gure, and is then
my]_.tlphed by the number of properties to reach the toal SDLT ;;ayable The
minimum rate of tax allowable under the relief is 1 per cent of the amount paid for

the dwellings. Responsibility for doin i idi
: ‘ g g the calculations and deciding whet
relief should be claimed lies with the purchaser(s). B
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17.4 SDLT IN TRUSTS

17.4.1 Introduction

The SDLT legislation distinguishes between bare trusts and other settlements. FA
2003, Sched.16, para.1 defines a settlement — to which the SDLT provisions for
trusts apply —as a ‘trust that is not a bare trust’.

e Where a person acquires property as a bare trustee the SDLT provisions apply
as if it were vested in the beneficiary or beneficiaries for whom the property is
acquired, and as if the acts of the trustees are the acts of the person for whom the
interest is held (Sched. 16, para.3). The SDLT rules apply as if the beneficiary is
the legal owner of the property, and it is therefore the beneficiary who is
responsible for the payment of SDLT and for submitting the land transaction
return.

e FA2003,5.105 and Sched. 16 govern how SDLT applies to trusts and trustees of
all Gtuet settlements.

+7.%4.2 Liahility of trustees of a settlement

Where persons acquire property as trustees of a settlement (as opposed to a bare
trust) they are treated for SDLT purposes as the purchasers of the interest acquired
(Sched.16, para.4). Therefore, all the normal obligations regarding notification and
payment of SDLT will fall to them.

Settlements for these purposes include interest in possession trusts, discretionary
trusts, A&M trusts and any other trust arrangement which is not a bare trust. The
nature of the beneficiaries’ interests within the trust structure will not usually be
relevant. The exception to this is where the rules relating to the purchase of
additional residential properties are applicable, as in those circumstances certain
beneficial interests will give rise to a higher rate of SDLT (see 17.5.7).

Payments of the SDLT and any related interest and penalties may be claimed
from any one or more of the ‘responsible trustees’, but cannot be recovered from
any later trustee who is not a ‘responsible trustee’ in relation to the acquisition at
issue. The ‘responsible trustees’ are those who are trustees at the effective date of the
land transaction and anyone who subsequently becomes a trustee. A later appointed
trustee will not, however, be liable for any penalty, or interest on that penalty, when
the act or omission that caused the penalty occurred before they became a trustee
(Sched. 16, para.5). A land transaction form may be submitted by any one or more of
the responsible trustees (para.6(1)).

17.4.3 Creation of a trust

When a trust is created, property is put into the hands of the trustees who will
become its legal owners. This trust property may include land, and its legal transfer
into their names will be a land transaction for SDLT purposes. Nevertheless, in
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many, if not all, situations the transfer will be for no value, and no land transaction
form will be needed. By the terms of FA 2003, Sched 4, para.l, the chargeable
consideration for a transaction is, usually, any consideration given in money or
money’s worth, either directly or indirectly by the purchaser or a person connected
with the purchaser. For these purposes, a settlor would be connected with a trustee
of his settlement.

Any straight transfer of property to the trustees, by way of gift, would have no
chargeable consideration and therefore no SDLT consequences. If, however, either
the settlor pays for the property being transferred, or there is consideration in some
other form, the situation will be different. This applies not only to a purchase price
paid for the property being transferred — for example if the settlor specifically
arranged for its purchase for the trust — but also to consideration in money’s worth
such as the satisfaction, release or assumption of a debt on the property (Sched.4,
para.8).

Where no consideration is given for the transfer, no SDLT form need be
submitted. This applies equally for any minimal consideration, below £40,000. It
should be noted that as the SDLT rate is 0 per cent up to at least £125,000, there will

be occasions where trustees are required to submit a land transaction form even
where no SDLT is payable.

17.4.4 Specific situations

Although the transfer of property into a trust on its creation will often be a
straightforward matter of the settlor gifting the property to the trustees, there are

occasions where trusts are created by specific events. Are any of these treated any
differently?

®  Will trust — if the executors and trustees of a will trust are different nzople, a
transfer of assets by the executors of the estate to the trustees will be made at the
end of its administration. This will again be a transfer for no cousideration, and
land transferred into the trust will therefore not be liable to:5 DI

®  Declaration of trust by settlor who holds the trust fund as frustee — circum-
stances may vary, but if there is no transfer of legal title to the property there will
be no land transaction on which SDLT could be payable. If the property is
transferred into the joint names of two trustees, although there would be a land
transaction, the transfer will again be a gift and give rise to no chargeable
consideration (unless some element of debt release or assumptionis, unusually,
involved at the creation of the trust).

17.4.5 Appointment of trustees

For SDLT purposes, trustees of a settlement are treated as a single and continuin g
body of persons. The appointment and removal of trustees of a settlement will
therefore not give rise to a land transaction even if legal title to land is transferred as
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4 result of the change. HMRC confirms at SDLTM31745 th.at there is no charge
where trust property is secured by a mortgage or other borrowing,.

No land transaction return need be submitted, following a change of trusteeship.
If the change results in an application to the Land Registry, a covering letter should
accompany the documents instead of a land transaction return.

17.4.6 Sub-fund transactions

From 6 April 2006 trustees have been permitied to elect that a particular fund
comprised in, or a specific portion of, a settlement, be trleated as a separ;:tte
settlement. This might be appropriate where, for example, a will provided for a life
interest for a widow, followed by trusts for each of the deceased’s childr.en. The fund
could be divided into sub-funds for each of the children, allowing for privacy and for
discretions to be exercised differently for different branches of the family. Once
sub-funds have been created, they can be held by their own trustees and may cease to
have a condestion with the trustees of the principal fund.

Whesz a sub-fund election is made, there is a deemed disposal for CGT purposes
(ses16:3.3) by the trustees of the principal fund, and a deemed acquisit.ion by the
trustees of the sub fund, who are treated as having become absolutely entitled to the
property comprised in the sub-fund at the time the election is effective. _

The question which follows is whether there are any SDLT consequences if the
assets being transferred to a sub-fund include land. HMRC’s SDLT _and Trusts
Manuals contain no specific guidance on this point, so we must be guided by the
legislation and its general provisions. If, as will usuql]y be the case, there is -no
chargeable consideration for the transfer, then there will be no chargeable consid-
eration on which SDLT can be charged, even if the transfer would form a land
transaction of a chargeable interest for SDLT purposes. HMRC has made it clear
that for a transfer between pension funds, the assumption of obligations to provide
benefits is not chargeable consideration (SDLT31800). It follows that if separate
trustees are to receive land into a sub-fund, to be held for particular beneficiaries,
then their obligations in that respect are also likely not to be regarded as chargeable
consideration. Caution will be needed by the trustees, however, to ensure that no
additional consideration, such as the assumption or release of debts, gives rise to
chargeable consideration that will be liable to SDLT.

17.4.7 Reallocation of trust property as between beneficiaries

FA 2003, Sched.16, para.8 specifically addresses how a reallocation of trust
property will be treated. Where trustees reallocate trust property in such a way that a
beneficiary acquires an interest in certain trust property and ceases to have an
interest in other trust property, and the beneficiary consents to ceasing to have that
interest, their consent is not regarded as chargeable consideration for the acquisi-
fion.
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17.4.8 Exercise of powers by trustees

Most exercises of a power of appointment by trustees are undertaken Withoyg
charge, and so long as there is no chargeable consideration for the CXEICiSe, the
SDLT rules will have no application. Consequently, there will be no SDLT chargejp
relation to the vast majority of exercises of trustee powers.

There is an exception made in the legislation, however, under Sched. 16, para7,
which provides that where a chargeable interest is acquired by virtue of an exercjsa
of a power of appointment or of a discretion, any consideration given so to cause the
power to be exercised in favour of the particular object who benefits from it wil] be
chargeable consideration on which SDLT is paid. HMRC acknowledges that the
provision will have no application to normal trust transactions: ‘it isintended to deg]
with the unusual case where a PErson pays trustees, or someone else, in order that
the power or discretion may be exercised in their favour’ (SDLTM31760).

17.5 RULES FOR ACQUISITION OF ADDITIONAL RESIDENTIAL PROPERTY

17.5.1 Introduction

In his Autumn Statement on 25 November 2015, the Chancellor of the Exchequer
announced thathigher rates of SDLT would apply from 1 April 2016 to purchases of
additional residential properties, such as second homes and buy-to-let properties.
This announcement was followed by the publication of a consultation documept
which allowed a very small window of opportunity forresponse, being published on
28 December 2015 (a bank holiday between Christmas and New Year!) inviting
responses by 1 February 2016.

The government’s reasons for introducing this higher rate of SDLT \ere set out
in the consultation document.

The government believes it is right that people should be free to iuechase a second home
or invest in a buy-to-let property. However, the government ig-av:are that this can impact
on other people’s ability to get on to the property ladder. Applying higher rates of SDLT to
additional residential property purchases is part of the government’s commitment to
supporting home ownership and first time buyers.

The relevant provisions for the changes are contained in FA 2003, Sched 4ZA as
inserted by FA 2016, s.128(3), and the government produced a comprehensive
Guidance note (last updated November 201 6), detailing how it envisaged the new
legislation would work.

It is necessary to understand how the rules are generally applied in order to be
able to assess the implications they might have for any trust-owned property.
Practitioners, from the consultation stage onward, have expressed concern about

the application of these rules, and some of their concerns relate very specifically to
trust-owned property.
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17.5.2 Rates |

higher rate has been set at 3 per cent above the standard rate of SDLT but :111]
"[’hte apply to purchases of property under £40,000, or purchases of caravans, mobile
no

s or houseboats. . _ .
hez\fliere the higher rate is applicable, it will apply to the portion of the considera

tion that falls within each rate band as follows:

Table 17.1 SDLT rates for additional residential property

Rate paid on portion of price within each
band

Upto£125,000 3%

over £125,000 and up to £250,000 5%

Qver £250,000 and up to £925,000 8%

Over £925,200 and up to £1,500,000 13%

Over £1,500,000 15%

purchase price of property

Tor example, the SDLT due on a purchase of a main property bought for £300,000
would be £5,000, calculated as follows:

Charge SDLT
0% on the first £125,000 = £0

2% on the next £125,000 = £2,500
5% on the final £50,000 = £2,500
Total SOLT due = £5,000

The SDLT due on an equivalent purchase of a buy-to-let property f(_)r £300,000 that
is liable to the higher rates would be £14,000, calculated as follows:

Charge SDLT

3% on the first £125,000 = £3,750
5% on the next £125,000 = £6,250
8% on the final £50,000 = £4,000
Total SDLT due = £14,000

17.5.3 Basic rules for when the higher rate applies

To establish how and when the higher rate of SDLT might app}y to the. purchfise 01;l a
property to be held in trust, one must be familiar with many of the basic l'l:llf:b- orf i
application of the charge. The higher rate applies to the purchase of a major interest
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PPR relief: no election is permitted. For SDLT purposes this is purely and simply
question of fact. The considerable body of PPR case law considering what is apq
what is not a main residence suggests this question of fact may prove to be More
difficult to establish than it might at first appear. The Guidance notes do, howeyer
contain a checklist of points to consider in reaching a decision on this matter. Thé

listis not regarded as exhaustive, but ‘may be useful in establishing which residence
is an individual’s main residence’:

o Iftheindividual is married orin a civil partnership, where does the family speng
its time?

If the individual has children, where do they go to school?

At which residence is the individual registered to vote?

Where is the individual’s place of work?

How is each residence furnished?

Which address is used for correspondence?

Where is the individual registered with a doctor/dentist?

At which address is the individual’s car registered and insured?

Which address is the main residence for council tax?

The test for the old dwelling is a guestion of objective fuct — was the dwelling at
some point the only or main residence of the individual who disposed of it?

The test for the new dwelling house is, however, a guestion of intention —does the
purchaser intend the dwelling house to be his only or main residence?

Interests treated as being owned by an individual

These include:

® The individual has absolute beneficial ownership but the legal.ewnership is
held by another person, e.g. bare trust, nominee arrangement.

¢ Theindividual would be absolutely entitled but for beinginider age or disabled
in a way that prevents them from legally owning the prinezLy.

® The individual has a right to occupy the dwelling forlife or has a right to the

income earned in respect of the dwelling.

Where a minor child has an absolute interest in a trust, the parents of that child

are treated for the purposes of Condition C as owners of the interest.

Joint purchasers, married couples and civil pariners

Where a transaction is entered into by joint purchasers the higher rates apply if the
transaction would be a higher rate one for any of the purchasers considered
individually. This rule applies irrespective of whether the interest in a dwelling is
purchased as joint tenants or tenants in common.

Itis also significant that the Guidance confirms that ‘it does not matter how small
the interest of a particular purchaser is, the test is applied in the same manner’.
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Where an individual with a spouse or civil partner .pL_irchases an intereg; [1}111 a
dwelling, that spouse or civil partner will be treated as a joint plju_chasl:r ev;n i m?;
have no part in the transaction. As a conscque_nce, Ywhere andtrzons to a:;eo "
by either spouse or civil partner, the transaction will be a l’n gher rate transac . 1
This is one of the areas where concerns have been raised about the practica
application of the new rules.

Individuals — special rules for particular sifuations

PARTNERSHIPS

A partner in a partnership will be treated as a joint purcha_ser ofland plfuchased by or
on behalf of the partnership. If any one partner would be liable to the.hj gherrate th‘en
the whole purchase will be so liable. There are, however, exempt.lons so that, for
example, ariindividual buying a main residence for themselves will not be caught
by this pa: mership rule.

{NHERITED PROPERTY

Where a person inherits an interest in a dwelling following the death of afnothe{ -
e.g. specific gift, residuary legatee — in the three years b.cfore a pl}rchase of a major
interest, their interest in that inherited property can be i gnore':q, in certain circum-
stances, in calculating if they meet the higher rate SDLT §ond1t1ons. _ -

This will be the case if the beneficiary became? a joint owner of the inherite
property, and his share (and that of his spouse or civil partner) is no more than SO_pﬁcr1
cent of the whole interest in that property. If, however,. suc‘h an interest was mhtang:
more than three years before the new purchase, then it w1l_l count as an interest { ]';1[
can trigger the higher rate of SDLT. The three years will run from thfa nliate the
individual becomes entitled to the property, usually the d_ate on which it is trans-
ferred to them. But note: where the interest is a gift of residue the three years may
run from the earlier date of when the residue is ascertained (see CGT30700 ff).

The purchase of two or more properties by individuals

Where an individual purchases two or more dwellings in the same transaction,
different tests determine whether the transaction is liablle to‘ the Mgher rates of
SDLT. A transaction involving more than one dwelling V\:’l].l either be h_able to the
higher rates of tax or not: the rules do not allow for a single transaction to be a
combination of higher and normal residential rates of SDLT.

The same Conditions A to D are used for multiple purchases_ on the'same day, but
Condition A is modified to whether the ‘chargeable consideration attnbutableI: tothe
dwelling on a just and reasonable basis is £40,000 or 1‘11l0re’ (HMRC_(“;u]dan::
‘Stamp Duty Land Tax: higher rates for purchases of additional residential prop
ties’).
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There are two independent tests for when the hi

gher rates apply to a purchase of
more than one dwelling on the same day:

e The higherrates of SDLT will apply if two or more of the dwellings purchageg

meet Conditions A and B. These are the same conditions applied to g single
purchase by an individual, except that Condition A is modified to allow fo;
consideration of the value attributable to the property under consideration.
The second test is applicable where only one of the properties purchased on the
same day meets Conditions A and B. In this scenario the transaction is only
subject to the higher rates if the dwelling that meets Conditions A and B algq
meets Condition D and the purchaser meets Condition C.

17.5.4 Companies and other non-individuals

The higher rates will apply to the
dwellings by a company if the follo
of the dwellings:

purchase of a major interest in one or more
wing conditions are met in respect of at least ope

e the dwelling purchased is worth £40,000 or more; and

e the dwelling is not subject to a lease which has more than 21 years to run at the
date of purchase.

Otherwise, the higher rates will not apply to the purchase.

17.5.5 Interaction with multiple dwellings relief

As discussed above (see 17.3), where two or more dwellings are purchésad in a
single or linked transaction multiple dwellings relief can be claimed-The higher
rates will apply to claims for multiple dwellings relief (MDR). Whea VDR applies,
it works by calculating the SDLT on each dwelling by reference to th
of all the dwellings. While this SDLT will include the 3 per cent siitcharge, a savin g

in SDLT actually paid can arise because of the multiple use'of the lower SDLT rate
bands.

caverage price

Where, however, six or more dwellings are purchased in a single transaction,
different considerations can come into play. In these circumstances the entire

purchase will count as a non-residential property transaction, generally leading to
the application of a lower SDLT rate.

Where itis possible to claim MDR, it will frequently be betterto do so, but it may

be necessary to work through the various calculations to decide which way to
proceed.
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17.5.6 Filling in a return and making payment, claim for repayment

SpLT filing requirements

A return must be filed and payment made within 30 days of the effective date of the
i i hase.
tion, as with SDLT on other types of purc ; !
Ha;;zcreturn filedis usually SDLT1, but the code used for the tj‘/pe (_Jf property (0:)
will denote that it is a purchase of an additional property which is subject to the
igher rates.
h!gli:fyrnents can be made in exactly the same way as paynilents _of SI).]ifl;)f;)rO:tltl}?é
i : k. A calculator is availal
hases, and guidance can be found on gov.u ilab ©
Igﬂ;ifcuk wehsite which calculates the amount of SDLT due on purchases of addi
i idential properties. o .
tlo;;zrgzl\f:r?ﬁneri arI:nounced in the Autumn Statement 2015 its intention to redlfce
the SDLT filing and payment window from 30 days to 14 days a}cter the effecnvei
date of the iransaction. A consultation document on the SDLT filing an_d paynllep
rocesswis published in August 2016, the closing date for comments being eard 3; t11n
F)mqbu‘ 2016. In response to concerns expressed, the govemment_hfds’delaﬁe g
::osed change, which will now be introduced a year later thgn origin dl]){ p anne_l
l’):itjli’ing the 2017/18 tax year) in 2018/19. Implementation will not be before Apri

2018.

Claiming a repayment

If a previous main residence is sold within three years of paying the hl ghelf rz;[es m:) a

new main residence arefund of the additional SDLT is avaﬂa_ble. This refun canb e

claimed by making an amendment to the original return. Itis 1mport‘amt to relme?lt 1i:r
imed within three months of the sale of the

that the repayment needs to be claime : .

previous main residence, or within one year of the filing date of the retum,

hichever comes later. .
3 A repayment can be claimed by completing an SDLT repayment request fgr;m(i
available on the government website. This form can be.completed a.ndosflfl_bmlt &
online, or a summary printed and posted to HMRC Birmingham Stamp Office.

17.5.7 How the rules apply to trustees
Type of trust

BARE TRUSTS

As with the normal SDLT rules, a bare trustee is ignored for the purposes1 of
determining whether a purchase is subject to the higher rates of SDLT. The absolute
beneficiary or beneficiaries are treated as the purchaser(s).
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INTEREST IN POSSESSION

On a purchase by trustees of an interest in possession trust the application of the
higher rates will be determined by reference to the beneficiary with the Tip.
Therefore, if the property and the beneficiary meet the conditions of an individug]
purchase above, the transaction will attract the higher rates of SDLT.

DISCRETIONARY AND OTHER TRUSTS

Where the purchase by trustees is neither by a bare trust nor an interest in possession

trust it will be liable to the higher rates in the same situation as a company purchaser
(see17.5.4).

Trust ownership — points to note
IIP TRUSTS

An IiP beneficiary will be regarded as the purchaser of a residential property for
higher rate SDLT purposes. If the trustees buy a property for that beneficiary to live
in, it will not attract the SDLT surcharge unless the beneficiary meets the require-
ments for the higher rate of SDLT to apply. Conditions A—D above will be applied to
the beneficiary, not the trustees. This will remain the case no matter how many
properties the remainder beneficiary might own. If the life tenant already owns a
residential property at the time the trustees buy one for them, the higher rate rule.
apply to that trust purchase. If the trustees buy a property which is to be 2
replacement main residence for the IiP beneficiary, relief from the higher rate will
be granted accordingly. If the TiP beneficiary benefits from a residentiat ciwelling
owned by the trust, and later decides to buy a residential property in their own name,
that purchase will be of a second property and will come within the higher rate rules.

There appears to be no consideration of whether the IiP/beneficiary in fact
occupies a trust property in which they have a life interesi.\Ti*the beneficiary is
taking income from a trust property entirely unsuitable foi them to live in, they still
pay the surcharge on the purchase of their own, suitable, home.

DISCRETIONARY TRUSTS

No discretionary beneficiary will be regarded as having a right to live in a trust
property, so the purchase of residential property will always fall foul of Condition D
and be liable to SDLT higher rates if the other conditions are met.

The government has made it clear that it regards a discretionary beneficiary’s
interest as ‘too remote or insignificant to be counted as an interest held by the

beneficiary’ (para.2.21 of the consultation paper), as it does that of a reversionary
beneficiary.
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17.5.8 Areas of concern surrounding higher rate SDLT

petermination of intention and change of intention

Questions have been raised about what should happen in the situation where
someone bought a second property as e.g. a buy-to-let, and declared it to be such on
the SDLT return (the higher rates of tax would apply); but then upforesee_n
circumstances lead to the purchaser later deciding to occupy the dwelling as hl.S
main residence, within three years of the original purchase. It appears that there is
no opportunity provided in the legislation as enacted to claim a refund of _the
additional tax paid: when considering the new dwelling, itis the intention at the time
of the transaction that matters (FA 2003, Sched.4ZA, para.3(6)(a)). _

Neither is it clear what the consequences would be if a purchaser, having declared
his intention to use the dwelling purchased as his only or main residence, then
changed his mind following the purchase. Itis not known if, or indeed how, HMRC
would checXwhether a purchaser’s stated intention was actually followed through.

Compiications for spouses or civil partners

Theie are concerns about treating spouses or civil partners as ‘one unit’ for the
purposes of establishing whether an individual already has an only or main
residence. A couple who decide to marry or enter into a civil partnership, and buy a
property together, could be penalised if one of the couple already owns a_property. It
is not an uncommon occurrence for a couple to sell one previously lived-in property,
but to keep the other as a source of income and an investment. The ownership by one
of the couple of the rental property could ‘taint’ the transaction, even if the new
property is put into the sole name of the non-property-owning partner. .

This could have significant cost implications for couples who decide to marry,
and arguably imposes a need for estate planning, to try and mitigate these conse-
quences, beyond that which might be expected of a couple who are soon to be
married or enter a civil partnership.

Non-UK property

Property owned abroad will be brought into the equation in deciding if the 3 per cent
SDLT surcharge will apply. This presents some practical difficulties:

o Determining whether a foreign property is a main residence may be difficult as
a question of fact, particularly where non-residents own and occupy different
homes in various countries.

e There can be situations where it is difficult to establish ownership of a property
in jurisdictions where it is affected by religious or family complexities. For
example, property ownership in some foreign jurisdictions may be by the
whole family without distinguishing individual family members.
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Main residence exemption — a potential trap

Where a purchaser who has already sold his main residence b
two more properties in a single transaction — a new main
holiday home — he might expect to obtain relief from the high
is not the case. The buyer will be subject to the rules for the p
properties in one transaction. Under these, if both properties
B, the higher rates will automatically apply. Condition D, d
ment of a main residence, is not taken into account.
Careful planning can alleviate this problem. The purchases should be structureg
as entirely separate transactions so that each canbe looked at individually. The order
of the transactions will also be significant where the buyer hopes io use the main

residence exemption: it will not be available on the second purchase, as the buyer
will already own a property by that stage.

uys, within 36 monthg,
residence and, say,
errates of SDLT. T
urchase of two or More
meet Conditions A anq
ealing with the replace.

Granny annexes

A concern raised on the legislation as originally drafted was
house purchased with a granny annexe, as being subject to
rules. The government amended the legislation so that the
annexe would be exempt from the surcharge where the
annexe are bought at the same time (Sched.4ZA, para.5
annexe which is worth less than one-third of the total pr
£40,000, will not qualify for the extra charge.

that it would catch g
the multiple purchase
purchase involving an
main residence and the
). As a consequence, an
operty value, or less than

17.6 HIGHER RATE - IMPACT ON PLANNING

17.6.1 Use of transitional provisions

If a person’s only or main residence was sold before 26 Noveniher 2015, it will be
possible to buy a new main residence before November 201 and not pay the higher
SDLT rates even if the individual owned other (e.g. buy-to-let) properties at the time

of the transaction. This is unl ikely to have much relevance to [iP beneficiaries, but is
useful for the limited occasions on which it could apply.

17.6.2 Replacement of main residence — potential difficulties
Letting out the old main residence

The replacement main residence exception to the new rules applies, among other
things, where the old residence was the only or main residence within the three
years leading up to the purchase of the new home.
previous main residence for a while could be
property from meeting this condition.

The consequences of letting outa
expensive if that prevented the
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Buying two replacement properties in a single transaction

See ‘Main residence exemption — a potential trap’ above.

17.6.3 Trust property

i ion by STEP practitioners has raised the possibility of grant'mg %\: {lou:i
D]SCltl'scsi:lry who owns no property yet, a short-term interest in possel:swn. : de;ew
. ! i apply as if they are the purchaser of ¢

iary has an TiP, the new rules apply o
beﬂeﬁrilarv{fould the trustees then be able to buy/sell property using the Iow&r ngr’fl
lf -the back of that interest in possession? Would GAAR prevent this

prope
rates O
being done?

17.7 ANNUAL TAX ON ENVELOPED DWELLINGS

17.7.1 _Inioduction

i i ‘ect.
On.i April 2013 the annual tax on enveloped dwellings (A’leD) cam(e mtog;:ft\i;o
% i d other non-natural persons (NINPs),
LTEL) is a tax payable by companies an : e
_T; J;ulgh Va\luéJ UK residential property. (UK for the purposes of 1thls }Il)ar; '1?;[1;
L ter has its usual meaning.) ATED does not apply to 1n.dlv.1dua s who e
- roperty but does apply to companies and other collective mvgst-ment ve 1$at;3
(t)h“alti1 }1)11 Eﬂ’ect wrap or envelope the ownership of the property within a corpo
. . t
Stfifrtg]; represents one of three changes lmplem(_anted by the iovigm:lligi gﬁ
discourage high value residential property from being bought zmh s-ot e
oratg structures to avoid paying tax. The other two changes are the Intr ction
C‘;TP 15 per cent rate of SDLT for certain residential purchases by non-n o
gerions ?sce 17.2 which notes that this does not apply to trust companies) an
harge on such properties. . o ,
CG;F E[E)lrf plies to a ‘single-dwelling interest’. The term smgle—dwelhp g ;;tezl(‘)els;
is fundampental principle of ATED and a full definition can be found in ; ATED,
]sb 1308 Some properties are not classed as dwellings for the purpo;es ort; th sgpitals
W i 3 ses, boarding school accommodation, hos s
ime, including hotels, guest houses, _ . .
rsetﬁdent halls of residence, military accommodation, ctzlallreéligr[nels; aI;: Eg}lio\:fﬂun -
i i i be located in the obe :
Effectively, single dwellings have to catec 0
i iti " a dwelling includes part o .

TED regime. The definition of a g in : o
ﬁﬁxed—éseg property and incorporates properties capable.of_bemg a hd.wiltl]:;gl A
dwelling can include gardens and grounds and any bmlclmgsfwg‘L 1r%a [hen. thé
however, a building is being used for a purpose within the relief criteri

ildi ill be outside ATED. _ ‘ .
bu;lfd;il%vvélling is part of a mixed-use property that includes sections w.hi%h are.:tﬁti);
used for residential purposes, only the residential part of the property will be wi
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the ATED regime. Additionally, if a dwelling incorporates a number of self-
contained flats, each self-contained flat will be valued on an individual basis.

If a company or a person connected with a company owns more than one
dwelling in a property, the multiple dwellings are added together and considered as
a single dwelling if there is internal access between the dwellings. Furthermore, if
there are two dwellings with internal access between them in adjoining buildings,
they will be treated as one dwelling. In these circumstances the values of the
dwellings will be aggregated and ATED paid on the total.

There may also be an aggregation for valuation purposes if a company and
individuals connected to that company own a number of interests in a dwelling. For
example, this could include the shareholders of a company, their relatives and the
beneficiaries of a trust, where the dwelling is owned by a company and the company
is owned by the trustees. This aggregation will only apply, however, if certain
conditions and thresholds are met. Where one of the connected persons is an
individual the property is only valued as a single-dwelling interest if:

e The property value is more than £2 million and the company’s interest is worth
more than £500,000.

e The property value is £2 million or less and the company’s interest is worth
more than £250,000.

17.7.2 The ATED charge in relation to trusts
Liability to pay ATED arises if the following conditions are met:

1. Ownership condition—the property is owned wholly or partly by a company, a
partnership where at least one partner is a company, or a collective investifient
scheme,

2. Beneficial entitlement, alone or with others, to a single-dwelling iriterest.

3. Value of property £500,000 or more for years commencing April 2016
onwards.

4. Noexemption or relief applies.

For trgs.tees, the most important of these conditions is that the company must have
beneficial entitlement to the property. The ATED provisions were implemented in
FA 2013, and FA 2013, 5.95(2) states:

(2)  References in this Part to entitlement to a single-dwelling interest (or any other
chargeable interest) do not include —

(a) ent@tlement in the capacity of a trustee or personal representative, or
(b)  entitlement as a beneficiary under a settlement.

Itis therefore clear that corporate trustees who own property as trustees of interest in
possession or discretionary trusts will not be caught by these provisions. FA 2013,
$.95(4) specifically provides that ‘settlement’ should have the same meaning as in
the SDLT provisions of FA 2003, so does not encompass a bare trust. A trustee,
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whether corporate or not, who holds property as bare trustee for a company who
would meet the ATED conditions might therefore need to be aware of these
provisions, a brief outline of which follows.

17.7.3 Reliefs and exemptions

A number of reliefs and exemptions from ATED have been introduced due to
concerns being raised with the government during the consultation process of the
possible detrimental effects of ATED on residential property related businesses. FA
2013, s5.133-150 set out certain reliefs that can be claimed from ATED. In the first
instance, an ATED return must be completed and returned and the full amount of
ATED paid. Reliefs must be claimed on the ATED return and are worked out on the
basis of ‘relievable days’. A relievable day is one on which the conditions of the
relief are met.
Relief may be claimed for the following:

1. Property rental businesses and letting to unconnected parties for rent on a
commercial basis (FA 2013, s.133).

2. Property developers, where dwellings are held for the purposes of a property
development trade (FA 2013, 5.138).

3. Property developers, in relation to a qualifying exchange of dwellings (FA
2013,5.139).

4.  Property traders, where dwellings are held for the purpose of a trade of buying
and selling dwellings (FA 2013, ss.141 and 142).

5.  Financial institutions acquiring dwellings in the course of lending, which are
held with the intention of sale in the course of that business without delay (FA
2013, 55.143-144).

6.  Unoccupied rental property being prepared for sale, demolition and rebuild-
ing or conversion for use in a way that qualifies for relief (FA 2013, 5.134).

7. Dwellings open to the public. A company may be able to claim relief from
ATED if, for example, it owns an historic house thatis open to the public for at
least 28 days of the year; or if it provides access to the dwelling as part of its
services, for example as a wedding venue. Access must be to a significant part
of the property. The activities of the company in relation to the house must be
carried out on a commercial basis and with a view to profit, even if the profit
does not pay for the full costs of the house (FA 2013, 5.137).

8.  If afarmhouse is owned by a company and the company carries on a trade of
farming on a commercial basis and with a view to profit, it may be able to
claim a relief that reduces an ATED charge by 100 per cent. The criteria to
qualify are set out at FA 2013, ss.148-149 and specify:

(1) a farm-worker (or a former long-serving farm-worker or their surviving
spouse or civil partner) must occupy the property;
(b) the relief will be available where a person connected to the owner

321




