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Chapter 1 INTRODUCTION

The Commission should be a responsible institution which obviously learns
from past experience.? The weakest cases will be dropped along the way. It is
quite common, depending on the strength of the Commission’s case, that the
final decision will contain differences (sometimes very substantial) as com-
pared to the statement of objections: some objections are dropped (or the
whole case, as has happened in certain cases, including cartel cases, in recent
years) or periods of participation for some or all of the addressees are
shortened. Obviously in all these situations the controversial issues dropped
along the way do not reach the EU Courts and thus they are not recorded in
judgments. More specifically in the area of cartels the Commission’s current
‘good record’ as regards the substantive findings of infringement is due to the
fact that leniency policy has helped to increase the quality of the evidence on
which decisions are based. Although mistakes can be made (whatever the
amount of internal checks and critique),’ or the General Court may assess
evidence differently as regards certain aspects (more rarely the whole case, but

it does happen too), such disagreements should be marginal in a system that
works properly.

The President of the General Court, speaking extrajudicially, has explicitly
acknowledged that the ‘call for intensification’ of Judicial review in competition
cases involving complex economic assessments ‘cannos be wgnored’ 1 At the

9 For example, the judgments of 2002 annulling different merger decisions have certainly helped to refine and
improve the system, so that it is only logical that the number of annulments in the merger area las
diminished. The allocation in practice of 50/50 win/loss quotas which some appear to consider ‘fair’ Cou'd
simply diminish the quality of decisions, since the defendant would be ‘allocated’ a ‘win quota’ as well, and
could inecrease the number of cases and decisions, in the understanding that a higher rate woutd ve winulled.
That may be good for lawyers, but certainly not for the law, Strangely, one practitioner considers that a more
stringent review may lead to ‘less effective judicial review” since the decisions will become “ettar';

Another puzzling issue lies in the fact that, if judicial review is reinforced withont sutGeient regard for the
applicants’ procedural rights, this may lead to less effective judicial review. This resalts from the fact that,
tollowing the AircoursISchneider/Tetra Laval trauma of 2002, the Commission has increased the length
and detail of its decisions. Competition law decisions are increasingly well reasoned, which is of course a
welcome development, but which also means that to successfully challenge a competition law decision an
applicant must often present more detailed arguments than in the past.

(Barbier de la Serre,. n. 5, 432).

10 Ifa'prosecutorial bias' m ay exist (W. Wils, “The Combination of the Investigative and Prosecutorial Function
and the Adjudicative Funetion in EC Antitrust Enforcement: A Legal and Economic Analysis’, (2004) 27(2)
World Competition 202), the internal debate and intellectual critique within the Commission (to the
frustration of certain case-teams} cannot normally be disclosed, due to duties of confidentiality.

11 M. Jaeger, ‘The Standard of Review in Competition Cases Invelving Complex Economic Assessments:
Towards the Marginalisation of the Marginal Review? (2011) 2(4) Osford Journal of European Competition
Law & Practice 295, 297. Another judge appears critical of the standard of review and states that the standard
applied is only ‘capable of reaching a standard sufficiently close to a full jurisdiction’ required by Article 6
ECHR (E. Buttigieg, ‘General Court’s Standard of Review in Competition Cases and the ECHR’, in
Harles-Walch, n. 8, 83, 93). A former head of cabinet of the President of the General Court could confidently
claim that ‘the armour is cracking’, while acknowledging that this is not necessarily the sign of more stringent

judicial review, but just a ‘methodological clarification’ (Barbier de la Serre, n. 5, 418)
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same time, several appeals have triggered a degree of clarification 'of the
abstract principles that govern judicial review, and th_e‘Court of Justice has
become more explicit in the way it formulates its definition .of the standar(.i of
review.12 There is a clear trend in writing much lengthier Judgmcnts. W‘hl.ch,
however, may not satisfy the critics until the ‘rajre’ of annu_lmer‘lts is ‘high
enough’. Certainly, a well-functioning regime of judicial review is a ﬁ‘mfhf
mental part of the EU’s commitment to the rule of law, and tl.le COII)ImlSSlOI’l
should not be afraid of effective judicial review, but the ‘effectiveness’ of such
review has nothing to do with abstract figures of cases won or lost.

C. FACT AND LAW: WHAT NEEDS TO BE PROVEN?

1. The boundaries between fact and law

Befors discussing problems of evidence and proof it is important to distinguish  1.011

such)problems from a different debate: the definition of the facts which are
selevant, and must be the object of the proof.!® There are Rlcnty of examples
where the EU Courts do not even examine a certain point of fact. as the
Commission need not prove it for the conduct to be unlawful. In prlnc:ple,
this book will focus on issues of evidence, and not on how the ‘offcnces are
defined. Yet, it is clear that there is some complementarity and interaction
between the legal and the evidentiary issues. The definition of .the offence may
result from choices related to ease or difficulty of proving certain points.!* The
‘legal’ choice of whether a certain aspect must be. ex.amined' under Article
101(1) or (3) TFEU, for example, may have a significant impact on the
outcome of cases and ultimately on the effectiveness of the enforcement (.)f
competition law.'® Economic reasoning also influences the way the offence is

defined.16

The distinction between law and fact is important as recent literature t_ends to
see whatever definition of the conduct which is forbidden as a simple issue of
evidence. The basic theory advanced is that the ultimate goal must be the

12 N. Wahl, “Enjeu et limites actuelles de la jurisprudence relative a la c?mpétel1c.c de ltfleine juridiction Con{éréc
au juge de I'Union en matiére de concurrence’, Liber Amicorum Vassilios S}(’olf‘?’u‘ Lacier, 2015, 727:40, 729.

13 On this distinction, A-L. Sibony, Le fuge et fe raisonnement économique en drott de la concurrence, L.G.1D.]., 2008,
paras 668, 678, 823 (in some cases this leads to a ‘dispense de I'allégation, see, e.g., paras 7.’1?', 876~87$).

14 See para. 2.048 below. As Stein explains, ‘a substantive law policy would e be sound if 1.t vt o 1g,norc
anticipated enforcement expenses that include the costs of both fact-finding errors and their avoidance’ (A.
Stein, Foundations of Evidence Law, OUP, 2005, 8). o .

15 A. Kalintiri, “The Allocation of the Legal Burden of Proof in Article 101 TFEU Cases: A “Clear” Rule with
not-so-clear Implications’ (2015) 34(1) Yearbook of European Law 232-56.

16  Sibony, n. 13, para. 1027.

1.012




1.013

Chapter 1 INTRODUCTION

prevention of consumer harm.2” Therefore, it is consumer harm that must be
ultimately proven and any definition of prohibited conduct one may find in
case law just establishes at most a sort of probative presumption: what was
really to be demonstrated could be inferred from certain other facts, which
were directly the object of the evidence, and such inferences were determined
by the circumstances of the case.’® Even the definition of restrictions ‘by
object’ is said to be a simple presumption of effects, and therefore some degree

of examination of the context will be necessary to see if it is justified to apply a
presumption.

This is not entirely the approach of the Court of Justice, as regards restriction
by object, for example.?” Admittedly, the examination of whether a practice is
a restriction by object needs to take into account the legal and economic
context. Therefore, the Commission cannot just dispense itself of any analysis
of the factual context. However, examination of legal and economic context in
cases which are normally characterized as comprising restrictions by object is
primarily designed to see whether or not there is still competition which may
be restricted.? Beyond the ‘casy’ situations of cartel cases or conduct directly
restricting parallel trade, to identify but two examples, there can be factual
situations where further examination is required, as demonstrated by the

17 On the goal of competition law, as seen in the case law, sec C-8/08, T-Mobile Netherlands, EU-C:2009:343,
para, 38: ‘Article 81 EC, like the other competition rules of the Treaty, is designed to protect not only the
immediate interests of individual competitors or consumers but also to protect the structure of the marke: ard
thus competition as such.' See also C-52/09, Té/iaSonera, EU:C:2011:83, para. 24.

18  For an example of this approach see E. Nazzini, “The Wood Began to Move: An Essay on Consurace ‘Velfare,
Evidence and Burden of Proof in Article 82 EC Cases’, (2006) 31(4) ELRev 518-39.

19 That was the core of the debate in 7-Mobile Netherlands, n. 17. The background of the cese 15 the allegedly
strict standards imposed by Dutch courts as regards evidence of effects. The Court of Jusiice not only stood
firm in its interpretation of restriction ‘by object’, but firmly rejected any attenidt w0 require from the
investigative authority the demonstration of certain effects.

20 For example, if the legal framework already restricts competition and leaves no margin for further restriction
by undertakings, there cannot be an infringement of Article 101 TFEU (either by object or, indeed, by effect),
even if the agreement would contain a prima facie restriction by object. See 40/73-48/73, 50/73, 54/73-56/73,
111/73, 113/73 and 114/73, Suiker Unie and Others v Commission, EU:C:1975:174, paras 71-73. The
examination of the context is limited to that point (C-373/14 P, Tushiba v Commission, EU:C:2016:26, paras
31-34). The General Court has rejected attempts to introduce an analysis of effects ‘by the back door” by
denying the relevance of certain hypothetical counterfactual scenarios: “The examination of a hypothetical
counterfactual scenario — besides being impracticable since it requires the Commission to reconstruct the
events that would have occurred in the absence of the agrecments at issue, whereas the very purpose of those
agreements was to delay the market entry of the generic undertakings — is more an examination of the effects
of agreements at issuc on the market than an objective examination of whether they are sufficiently harmful to
competition. Such an examination of effects is not required in the context of an analysis based on the existence

of a restriction of competition by object’ (1-472/13, Lundbeck v Commission, EU-T:201 6:449, para. 473). For
an example where the Commission did not discharge the burden of proof of the existence of potential
competition, see T-370/09, GDF Suex v Commission, EU:T:2012:333, para. 105 (as regards such potential
competition in Germany between 1980 and 1998).
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recent cases decided by the Court of Justice concerning thié issue.?! Yet, the
definition of what constitutes a restriction by object is an issue of Iaw_ and,
more importantly, the aim of the evidentiary enquiry il.l th1s‘c_onte3<t will be
limited in scope. In the same vein, requiring only ‘potential’ or ‘likely eff.ect on
competition instead of ‘actual’ effect on competition z'md-the meaning of
‘effect’ are legal questions going to the definition of an infringement a_nd, as
such, are not questions of standard of proof.?2 Admittedly, the_bounfianes are
sometimes blurred, since in certain cases the establishment of certain factual
circumstances is not considered a pre-condition for the ‘cxisjrence of an
infringement, but may be relevant, where present, in the examination o.f all the
circumstances of the case, and therefore for the outcome of the analysis.?3

The goal of a provision in the law;, or the legal interest to be protected, should
not necessarily be confused with the conduct which is forbidden by the
provision at.issue. The relationship between the definition of an offence and

21 Jze, for example, C-382/12 B, Mastercard v Commission, EU:C:2014:2201; C-67/13 P, Graupeme?t des cartes
bancaives v Commission, EU:C:2014:2204; C-32/11, Allianz Hungdria Biztesits, EU:C:2013:160; C-286/13 P,
Daole v Commission, EU:C:2015:184, paras 113-135. ) o

22 See, for Article 101 TFEU, as regards this issue being one of law, ?—7/9? P, Deere v .Camnnf.wan,
EU:-C:1998:256, paras 75-78. The definition of the ‘threshold’ for the effects is seen as an issue of law,
governed by EU law, in Post Danmark 11, for example (C-23/14, Post Danmark (.{_l), El_l:(;-:?()lS:()Sl). The
Court of Justice held that the anticompetitive effect of a particular practice must.bc. prc)bal?lc , L.e. must not be
purely hypothetical, but the effect does not necessarily have o be concrete, ar.ld it is sufficient to deOl"lS"E.[‘AtC
that there is an anticompetitive effect which may potentially exclude competitors wh.o arc.nt least as etﬁ.ucm;
as the dominant undertaking (paras 64-67). There is no need to prove that the effect iS.‘H‘erll’:}LlS or app{ccmb]c
in nature (paras 70-74). National courts cannot just apply their own ‘thresholds’ as if this was a_n issue l?f
‘standard of proof”. The relevance of certain facts is also examined in other contexté. T‘hc economic analysis
report drawn up at the request of the applicant on the basis of the Statcmcn.t of Objt.:ctmns concluding thut1
‘when the particular features of the market are taken into consideration’, the mformatlo.n tha.t .they.* exchangr:.
‘was not such as to significantly reduce strategic uncertainty’, was considered irl:elcvﬂnt in Pzi.nf'sz 511;1cc th.er_e is
no legal requirement that the market concerned has some ‘particular features’ (T-762/14, Phifipsv Commission,
EU:T:2016:738, para. 72) . .

23 Post Danmark 11 illustrates this point and the thin boundaries between law and fact. The Court of Justice
examined the relevance of whether the rebate scheme applied te a majority of customers or not, and hcld. that
there was no need to ascertain this point. At the same time, ‘the fact that a rebate scheme, such as th?t at' issue
in the main proceedings, covers the majority of customers on the market may constitute 2 useful l.l'l(.iIC'dtlon as
to the extent of that practice and its impact on the market, which may bear out the ll.I(Cllh?Od ?f u.n
anticompetitive exclusionary effect’ (Post Danmark (II), n. 22, paras 43746).. InA othe.r w?rds.;, this verlﬂca..tu)n is
not a pre-condition (thus, no legal rule), but the fact that it is complied with 1.5 an indication of ic e}(.wstencc
of abuse (so this fact may be relevant). The same happened a bit later in the judgment, when discussing the
‘as-efficient-competitor’ test: there is no a legal obligation requiring a ﬁnd:mg: to the eﬁ'th that a _rcba.te
scheme operated by a dominant undertaking is abusive to be based on the as—etﬁmentfmmpctftor rest,_smcc in
a market such as that at issue in the main proceedings, access to which is protected by high barriers, the
presence of a less efficient competitor might contribute to intensifying the compcrmvfe pressure on that
market and, therefore, to exerting a constraint on the conduct of the dominant undcrtakm‘g. Therefore, the
as-cfficient-competitor test is, in the words of the Court of Justice, ‘one tool amongst athers for the purposes
of assessing whether there is an abuse of a dominant pesition in the context of a rebate scheme (ibid.,
paras 56-61).
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the justification for the existence of the offence is often a complex one.2* The
problems of possibly over-inclusive or under-inclusive laws are not specific to
competition law.2° Even if economic reasoning may help to better define the
legal criterion in some cases, the choice is, however, a purely legal issue, and to
present it as a simple issue of evidence amounts to an attempt to change
substantive law by the back door, by creating the illusion that what the judge
would be doing is simply to raise the bar of the standard of proof,

Differences in approach risk having fundamental systemic consequences. The
principle of the presumption of innocence, which we will discuss later, is
applicable when it comes to the evaluation of the evidence (i.c., whether a fact
has been proven), but not in principle as regards the definition of the
infringement to be proven (ie., whether a fact must be proven). In other
words, there is no principle requiring that the accused be given the most
lenient interpretation of substantive law in case of doubt in the mind of the
judge. However, if the fact in question is considered relevant just because
something else can be inferred from it, i.e., because it has a logical relationship
with another fact, the principle of the presumption of innocence may come
into play to contest that relationship.

We will examine in Chapter 2 certain elements which influence the ‘persuasive
effect’ of evidence, and we will see how they may influence the actual
definition of what is prohibited. The offence may precisely be defined in a way
that avoids endless cvidentiary problems,? and this explains why in TiJ
competition law it is enough to prove ‘potential’ effect on intra-EU tradé ar on
competition (see paras 2.048 and 2.049 below).2” This reflects the piinciple
that the prohibition of certain conduct is more concerned about’ proving
personal conduct than about proving its consequences, and ther=%e it is more
tolerant of uncertainty as regards the latter. The same will apply as regards
what we call ‘the risk of getting it wrong’. If there is a risk of a ‘chilling effect’

24 In eriminal law, for example, certain legal interests are protected by prohibiting behaviour which creates an
objective risk (this type of analysis may :

also be present in competition rules, sce Opinion of Advecate-General
in C-8/08, T-Mobile Netherlands, EU:C:2009:110, para. 47),

25 One should bear in mind that to some extent Article 101 TFEU does not encompass all possible
anticompetitive problems, For example, phenomena which an economist would consider ‘collusion’ (price-
signalling which is communicated to the public, tacit collusion) are not necessarily captured by Article 101(1)
TFEU, which is concerned with the way the outcome is achieved.

26 On these issues, from a comparative law perspective,
miutung, de Gruyter, 1998, 95-6 on German law.

27 In EU competition law, the fact th

see C-F St‘uckcnberg, Untfrsucbngan zur Unschuldver-

at effects on intra-Community trade need to be only ‘potential’ is justified
by the difficulties of proving actual effect ‘to a sufficient legal standard’ (T-25/95, T-26/95, T-30/95-T-32/95,
T—34/95—T—39/95, T-42/95-T-46/95, T-48/95, T-50/95-T-65/95, T*68/95—T771."95, T-87/95, T-88/95,
T-103/95 and T-104/95 Cimenteries CBR and Others v Commission EU:T:2000:77, para. 3376; T-395/94
Atlantic Container v Commission EU:T:2002:49, para. 90).
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on highly desirable conduct, this may be resolved by the EU Courts Wil:l’l a
hcightencd substantive standard of legality and not necessarily through their
assessment of the evidence.

The way the offence is defined rcnde.rs (or may render) ;rrelevalilt tl:;
demonstration or the discussion of certain facts. EU Courjcs axlr; ta e{a "
expansive, purposive view of what constitutes ca}"‘t_el behawou}rl.‘ sh early -
1972, the Court of Justice indicated in i‘Fs Dyestuffs Judgments. that t E atlwnr; o
(now) Article 101 TFEU was to prohibit any form of co-ordination be o
undertakings ‘by which, without having reached the stage where Sn .agzeen;ac_
properly so-called may have been conclud.ed, they know1.ngly7521; le ed -Pn 1

tical co-operation between them for the risks of competition” lcc?c; ing gf;
abundant case law has widely defined what constitutes a cartel o F:nce:t

Article 107 TFEU seeks to ensure that each economic operator dete}rll.’?nes’ its
commercial policy in the market-place independently. It tbus prohl i3 any
form ‘of contact, either direct or indirect, between competitors, the aim or
eftoor of which is to distort competition.3® The contours of what an agreement

15 are rather open.3!

An agreement within the meaning of Article 101(1) TFEU can be regarded as
having been concluded where there is a concurrence of. wills on the very
principle of a restriction of competition, even if the specific features of the

28  ICI v Commission, n. 4. - o .
29 The fact that the examination of the agreement may limit itself to the ‘principle’ of the agreement,

- e el s anolied to tt
recise ‘mechanics’ of the cartel matter less shows that the prohibition of Article 1(.)‘1 TFEU is apEllcd‘S(i)n E
‘Pnrmerqhip’ in illegality, including the bargaining process leading up to agreement in terms (]_](:is }ua,h tg .
‘ erhent o issl 3 o
(P:)ntinuous Infringement of Article 81 EC: Has the Commission Stretched the Concept Beyond the limit ¢
C
i ic? mpetiti 451, 457-8).

Logic?’ (2009) 5 European Competition Journal 451, . o .
30 gs ik ?’g(ljnie( and Others v f‘onzmia‘s.éo;z n.20, para. 174. Moreover, in the case of a complex infringement there1 is
¢ uthe: ; , 0. 20, ! : : et ,

o need to qualify each conduct as an agreement or concerted practice. The case law rcgardsfc%rtels 15 .L,OlI]lP E)i
I 3 d N ; £ . s Lo
& infri 1 i-c itive cartel behaviour irrespective of its precise leg
or multiform mfrmgcmcnts, capturing anti-competitive car ! . : el
L i "onsis it ch an interpretation does not have an unaccep :
tion. The case law consistently stresses that suc . : |
Cﬁsstﬁ;i l;:; question of proof. On the one hand, the Commission must still establish that each form 0‘;
e . . . ~1 i p s t
conduct found falls under the prohibition laid down in Article 101(1) TFEU as andagrclcfncnt,: cnn;c\;:h
i cisi 4 Cati lertakings. On the other hand, the undertakings charge
ractice or a decision by an association of unc : : ; ! ‘ _‘ S
iuving participated in the infringement have the opportunity of disputing, fo.r cach fo}zmcoi Logf:iz; o
characterization or the characterizations applied by the Commission F?y f:fmtcndmg that td cT ;?;TI:HFB mh.d
not adduced proof of the constituent clements of the various forms of infringement alleged (T- ,
Others v Commission EU:T:2002:70, para. 191, with further refcrc:zccs)I:| . A —
i { an agre t within the meaning o : ;
31  Itis settled case law that in order for there to be an agreemen imgetel . e
is sufficient that the undertakings in question should have expressed their joint ;r;re;t:lr;gtgo‘;;r{ ;.1.:

; in a specific we d Others v Commission, n. 30, para, 199; T- , Adriatic

hemselves on the market in a specific way (HFB an ; : _

tl’l'ctij’::jz;;:;?:e v Commission, EUT:2003:335, para. 88; T-49/02 to T-51/02, Brasseric nationale and Others v
il T Zi0 . 5y -1 »

Commission, EU:T:2005:298, para. 118).
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restriction envisaged are still under negotiation;*? there is no need to provide a
precise date for the agreement or the form it took;3? there is no need to show
intention to restrict competition for an agreement to be restrictive by object;*
there is no need to show effects as regards agreements or concerted practices
which have as their object the restriction of competition; the concept of
concerted practice does in fact imply the existence of reciprocal contacts, and
the condition of reciprocity is met where one competitor discloses its future
intentions or conduct on the market to another when the latter requests it or,
at the very least, accepts it;** a concerted practice may be regarded as having an
anti-competitive object even though there is no direct connection between
that practice and consumer prices;? there is no need, in the case of cartels, to
define the market.3” As we will sce, there is no need to demonstrate the precise
mechanism by which the restrictive object was sought.3® This lack of need to
examine certain facts, which may render irrelevant certain factual disputes, also
applies in the area of abuses of dominant position.3® The Inze/ judgment is very
illustrative on this point. Many documents were considered irrelevant since
they referred to the lack of existence of formal exclusivity, but the Commis-
sion’s case was not based on that.40

32 See, to that effect, HFB and Others v Commission, n. 30, paras 151-157 and 206; T-186/06, Sofvay v
Commission, EUT:2011:276, para. 86; 1-240/07, Heineken Nederland v Commisson, EU:T:2011:284, para. 45;
T-83/08, Denki Kagaku Kogye and Denka Chemicals v Commission, EU:T:2012:48, para. 186.

33 Case T-133/07, Mitsubishi Electric v Commission, EU/T:2011:345, para. 231.

34 Case C-551/03 P, General Motors v Commission, EU:C:2006:229, paras 77-78; even if intention may be
relevant, see T-472/13, Lundbeck v Commission, EUT:2016:449, paras 334 and 523, with further references.

35 Cimenteries CBR and Others v Commission, n. 27, paras 1849, 1887, The exchange does not need to Lo
reciprocal, in the sense of both sides exchanging the information, see T-54/03, Lafarge v Commission,
EUT:2008:255, para. 458; T-377/06, Comap v Commission, EU:T:2011:108, para. 70.

36 T-Mobile Netherlands, n. 17, paras 36, 39.

37 There is an obligation on the Commission to define the market in a decision applying Article 101(1) TFEU
only where it is impossible, without such a definition, to determine whether the agreemeny; decision by an
association of undertakings or concerted practice at issue is liable to affect intra-EU tra-le and has as its object
or effeet the prevention, restriction or distortion of competition within the conimn market (T-62/98,
Volkswagen v Commission, EUT:2000:180, para. 230; T-359/06, Heijmans Infrastructuur v Commission,
EU:T:2012:489, paras 43-45, 53-57).

38  Case T-67/00, T-68/00, T-71/00 and T-78/00 JFFE Engincering and Others v Commission, EUT:2004:221,
para. 203; T-566/08, Total Raffinage Marketing v Commission, EUT:2013:423, para. 225.

39 See, for a recent example, Post Danmark (11}, n. 22, on the relevance of the ‘coverage’ of a rebate scheme and
the ‘as-efficient-competitor” test (n. 23 above). These factual debates, which may ultimately turn out to be
irrelevant depending on the applicable legal criteria, are as old as competition law. In Commercial Solvents the
factual debate on the existence of processes of experimental nature was irrelevant, since only substitution
‘without difficulty’ was relevant (6/73 and 7/73, Istituto Chemioterapico Italians and Commercial Solvents v
Commission, EU:C:1974:18, paras 9-16, see also para. 22, rejecting the request for an expert report on market
definition).

40 Case T-286/09, Inzel v Commission, EU:T:2014:547, para. 597. Other points did not need to be proven: an
exact quantification of the level of the part of those rebates which was provided in consideration for exclusivity
(paras 453 and 973); that the parties had expressly agreed, or that Intel had expressly communicated to the
customer that the rebates would, at least in part, be withdrawn if it failed to comply with the 95 per cent
condition (para, 776); and that the applicant threatened a customer with a disproportionate loss of payments,
as that threat is inherent in the existence of an unwritten exclusivity condition, regardless of whether or not it

12

C. FACT AND LAW: WHAT NEEDS TO BE PROVEN?

Some cases show how thin the line between law and fact can be. The ‘causal
link' between ‘concertation” and ‘practice’ which the concept -o.f conc?rted
practice requires can be presumed: it is to be expected that par.t1c1pa-nts in an
:nformation exchange will make use of the information obtained in deter-
mining their course of conduct on the market (see parz.l. 2.076 below). Th_e
pre]iminary question in T-Mobile* raised precisely the 1ss_uf: of wher:her this
Presumption is an issue of substance (of the intcrpre‘Fatlon of Article 101
TFEU) or procedure (to be in principle governed by nsiltlonal law).. T}:lf: Conrlrt
of Justice followed the first option, which was certaml)./ more in hm.a with
previous case law, but also reflected the reality that certain issues of ewd.ence
are considered under national law more a question of substance than an issue
of proccdure. Advocate-General Kokott had a different approach. For her,
‘“whether and in what circumstances a relationship of cause and effect l.aetwcen‘
concertation and market conduct may be presumed concerns the issue of
proof’.#2 Yet, she reached in practice a result somewhat similar to that of the
judges by seferring to the general principles of Union law, and in particular the

principl-: of effectiveness.®
2 The relevance for national courts

The distinction between law and fact is particularly important in the context
of the decentralized enforcement of Articles 101 and 102 TFEU. In this
respect, recital 5 of Regulation No. 1/2003 provides that this regulation af.fc.cts
‘neither national rules on the standard of proof nor obligations of competition
authorities and courts of the Member States to ascertain the relevant facts of a
case, provided that such rules and obligations are compatib[:: with general
principles of Community law’. Therefore, even for ‘defences’, rules on the
burden of proof do not substantially affect the duty of the authorities to

has been communicated expressly (paras 778 and 999, 1494). See also, making similar points, T-155/06,
Tomra Systems and Others v Commission, EU:T:2010:370, paras 265-268, 288-290.
41 T-Mobile Netherlands, n. 17.
42 Advocate-General Opinion in T-Mobile Netherlands, n. 24, para. 77.
43 According to the principle of effectiveness, she concluded that:
criteria for proof of an infringement of Article 81 EC may not be impos.ed if thcy. are SO Qnerous as to
render such proof impossible in practice or excessively difficult. In particular, nanonn._l courts gy |.-|ot
ignore the typical characteristics of cvidence adduced in determining infr'mgcm.ents of.the COH]pthlt?On
rules and must permit reference to be made to commen experience when cvaluating typical events (ibid.,
para. 94). .
The principle of effectiveness did not imply for her a requirement on Member States to align in evety detail
the existing standard of proof applicable under national law with the standard of progf .usual.ly required by.EU
Courts, as the union legislature consciously accepted the existence of certain va.na.nons in Member State
practice (ibid., para. 86). For her, ‘[t]he presumption of causal link between conc-?rtatmn and market c‘m.-uluct
which the Court recognises in relation to concerted practices constitutes nothing other than a legitimate

. S
conclusion drawn on the basis of common experience’ (ibid., para. 90).
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investigate the facts, even if they may affect, depending on the context, the
intensity of such duty. Each legal system keeps a large degree of autonomy as
regards standards of proof and in general how evidence is gathered and

assessed (principle of procedural autonomy).* The EU legal order has its own
rules on these issues, and the evalug

tion of evidence is governed by its ‘own’
principle of autonomy,

meaning that only Union law governs the submission

of evidence in procedures before the Commission and EU Courts.*5 These
rules are the focus of this book.

We saw before how, in T-Mobile,*s the presumption of use of information in a
concerted practice was considered part of the substantive law, and therefore
national law did not apply. In 814 VM Remonts’ and Others the Court of Justice
arrived at the same conclusion as regards the question whether an undertaking
may be held liable for a concerted practice on account of the acts of an
independent service provider supplying it with services.#” Even when left to
the national law, two main limits exist in the application of the laws on
evidence by Member States. One is the very definition of the burden of proof,
which is set out in Article 2 of Regulation 1/2003, and is therefore not at the
disposal of Member States. The second is that evidence rules and obligations
must be compatible with general principles of Union law. These general
principles are those of equivalence and effectiveness,* but also fundamental

44 See, as regards EU law in general, M. Fartunova, I,
45 K. Lenaerts, ‘Some Thoughts on Evidence and Procedure in European Community Competition Law'[2006)
30(5) Fordbam International law Journal 1463-95 , 1465,

46 T-Mobile Netherlands, n. 17.

47 C-542/14, SI4 VM Remontsand Others, EU:C:2016:578. The Court held that the issue did 19t concern the
rules relating to the assessment of evidence and the requisite standard of proof which, in +he absence of EU
rules on the marter, are covered, in principle, by the procedural autonomy of the Memier States, but rthe
constituent elements of the infringement that must be present if an undertaking is to'be found liable for a

concerted practice (para. 21). The Jjudgment later defined the issues which were left for the rules of the
domestic law (para. 32) (see also para. 2.078 below).
48 The principle that national law must

a prewve dans le droit de Union eurgpéenne, Bruylant, 2013,

guarantse the full effectiveness of EU com
national law on remedies in general. In PEBIC, the Court of Justice was called
characteristic of Belgian competition law, namely the fact that the Belgian competition authority could not act
as a defendant in judicial proceedings brought against its own decisions, The Court of Justice ruled that such
characteristic created a risk that the court before which the proceedings have been brought might be wholly
‘captive’ to the pleas in law and arguments put forward by the undertzking(s) bringing the proceedings. In a
field of activity which involves complex legal and economic assessments, this risk is liable to compromise the
exercise of the specific obligation on national competition authorities under the Regulation to ensure the
effective application of EU competition rules (C-439/08, VEBIC, EU:C:2010:739, paras 57-59), In Pfleiderer
the Court of Justice also limited somehow the procedural autonomy of Member States, as regards access to
leniency statements (C-360/09, Bffeiderer, EU:C:2011:389). Schenter also ensures some degree of uniformity
in the enforcement of competition rules, based partly on the need to ensure effective enforcement. The Court
of Justice found that if, in the general interest of uniform application of Articles 101 TFEU and 102 TFEU,
the Member States establish conditions relating to intention or negligence in the context of application of
Article 5 of Regulation No 1/2003, those conditions should be at least as stringent as the condition laid down

petition law also influences

upon to examine a particular
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rights.‘49 The respect of fundamental rights will influence .at ;atlonalblzoe‘irt};z
burden and the standard of proof, in the same way, as will be seén. 16;61

have influenced the burden and standard of pr.oof I-lt Tnon d_.
theycl mental rights will tend to ensure that differences in evidentiary stan
filz :re kept to a minimum and are not prejudic.ial to thc dei:ril:lizﬁ EI}.E
principle of effectiveness may also pla)r. in the opposite dxrcctlotn, ot willtend
to ensure that standards are not so stringent that enforcement o p

rules is undermined.®®

1 1 issue  1.022
These issues were discussed in Eturas. The referring court raised the is

] i main
whether the dispatch of a message, such as that at issue 11'}11 the i
i I i erato
roceedings, could constitute sufficient evidence to establish Thfi-lt }: ¢ op o
3 , have been aware, of the content o
i g aware, or ought to have been ,
using the system were aware, onrent o
thatgmcssa"c, and if so, what a travel agency (the addressee of thf:d tllgLe)
N . - . - » . \
could de o rebut the presumption that it participated in a concerted prac
The Court of Justice stated that:

alisests h
aithough Article 2 of Regulation No 1/2003 expressly governs the dﬂO&El.thl’l‘ of :ﬁi
burden of proof, that regulation does not contain any provisions on more spéc.on

, i icul: : lation does not contain any provisi
dural aspects. Thus, in particular, that regu : P .
iprf(;z‘liution toihc principles governing the assessment of evidence arﬁ% the standard o
proof in national proceedings for the application of Article 101 TFEU.

That conclusion was ‘confirmed by recital 5 of chulation.No 1/ 2(1)03, Whi};
expressly states that the regulation does not affect national rules on
standard of proof’.>!

i i 1.023
The Court of Justice refused in FEfwras to consider, in contrast to the

i ing that

resumption in 7-Mobile, the answer to the question zts somfathilng' :

; ; f a ‘concerted practice’, since it ‘is not intrinsically

followed from the concept of a onics ¥

linked to that concept’. That question ‘must be regarded as relating tc .

e : i it 1s
assessment of evidence and to the standard of proof, with the result that

i i fEU I - Sehenk

in Article 23 of Regulation No 1/2003 so as not to jeopardize the effectiveness of EU law (C-681/11, Schenker

in Artic

5 C bers, EU:C:2013:404). ' . A ' §
49 \E/J;C\;fl'zl”d‘[?i]e;ntitmat Enforcement Powers and Procedural Rights and Guarantees: the Iﬂ[t(::f[}ldy B:O;ezi

| Lam N ‘ i ; 4 entl
EU Law, National Law, the Charter of Fundamental Rights of the EU and the European Conve
Ri f ition 189. .

H Rights' (2011) 34(2) World Competition ' i i
50 Qetﬂz:]wcninl W.-L1. Roth, ‘Effet utile im europdischen Kartc]lre‘cht , WRP 2013, 2,57if_1 For1 ?;;:mon

i' ited cevicw ’of evaluative assessments is linked to a definition of competence betw;enl the adm )F.jUdic'ml

im r sses : - © st

i i and therefore influences as well the scop
: i and also constitutes a substantive rule, an e § i
.111"‘1 thcbjui{i;:;l courth (K.F. Girditz, ‘Die gerichtliche Kontrolle behérdlicher Tatsach;nebr.rm:!dur.ﬁ,:tn
‘ ' L ’ . ~ Stk s G -

revm}::is:hcn Wettbewerbsrecht zwischen Untersuchungsmaxime und Effektivititsgebot’, Arebiv de

europa

lichen Rechis, 139 (2014), 329-83, 356-8, 374-5).
51 C-74/14, Eturas and Others, EU:C:2016:42, paras 30-31.
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governed - in accordance with the principle of procedural autonomy and
subject to the principles of equivalence and effectiveness — by national law’.52
The principle of effectiveness still had an effect. It ‘requires that an infringe-
ment of EU competition law may be proven not only by direct evidence, but
also through indicia, provided that they are objective and consistent’.5* At the
same time, the presumption of innocence precludes the referring court from
inferring from the mere dispatch of the message that the travel agencies
concerned ought to have been aware of the content of that message.**
However, the presumption of innocence does not preclude a decision based on
‘other objective and consistent indicia’, provided that the travel agencies in
question still have the opportunity to rebut it. In that regard, the referring

court cannot require that those agencies take excessive or unrealistic steps in
order to rebut that presumption.s

D. THE INTERACTION BETWEEN ADMINISTRATIVE AND JUDICIAL
PROCEEDINGS

1. Standard of proof v standard of judicial review

The relationship between the administrative and the judicial stages can be
complex, as the role of the Commission and the EU Courts are different. The
difficulty lies in whether evidentiary standards apply to both and if that is the
case, if they are the same and what is the role of the reviewer 56 Some authdrs
trained in common law differentiate clearly between the ‘standard of re ricw’
and the ‘standard of proof’.57 It is theoretically possible to imagine that a
particular statute obliges an administrative body to decide on # given case
according to a high standard but then impose a judicial review: based on

52 Ibid,, para. 34
53 Ibid., para. 37
54 Ihid., paras 38-39.
55 1Ibid., paras 4041,
56 Joshua is of the view that if the expression ‘burden of proof” may be appropriate when it comes

to deciding a
case before the court, in the context of an adversarial procedure, it may not be so apt when it com

¢s to defining
the task of the Commission during the administrative procedure {J. Joshua, ‘Proof in Contested EEC
Competition Cases: a Comparison with the Rules of Evidence in Common Law’, (1987) 12 E.L.Rev. 315,
319).

See, underlining this difference, P. Craig, EU Administrative Law, OUP, 2006, 464-70. He distinguishes
berween the judge and the primary decision-maker:

57

the standard of proof tells us the degree of likelihood that must be established in relation to factual
findings in order for the primary decision-maker to make its initial decision. It does not tell us the

standard of judicial review applied by the court in deciding whether the primary decision-maker has met
the standard of proof required of it.
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manifest error only.5® EU Courts have never drawn a clear Ii{}e. The main clue
as to what this standard may be is to a large extent .d.eter'mmed by what the
judge requires the Commission to show when the dCCXS-IOI'l is contested. Asd onef
author has pointed out, it can be said the standards of pr.oof and standards o

review are not two separate notions but two aspects of a single control system.
Whatever the Commission has to prove is what the_ General Court ' is
empowered to verify: ‘[i]mposing a burden of demc_)nstraltlor_l on-the Commis-
sion only makes sense if the failure to discharge this obligation is apt to causc

judicial annulment’.5?

Having said this, the scope of one and the othm?r are still concF:PtuaHy d1fferer}11t.
First, the Commission’s burden covers all ﬁndutigs of the dem_smn, Wh;:lljtieklls; the
scope of judicial review is primarily deter.mmed bY_ the issues whic ’ are
contested by the applicant. It is for the applicant to raise pleas in law against
that decision and to adduce evidence in support .Of those pleas. Thls is 3
procedutzi requirement which is not incompat-ible with the rule. th.at, in regar
to infringements of the competition rules, it 1s.for the Commission to Pr(?ve
the.infringements found by it and to adduce evidence f:apable of demonbjcrat—
111g to the requisite legal standard the cxistf_:nce of. the circumstances constltuft—
ing an infringement: ‘What the applicant is required to do in the con;ex-t of a
legal challenge is to identify the impugned elements of the contested : ec1510n_,
to formulate grounds of challenge in that regard an_d to afidgce evidence
direct or circumstantial — to demonstrate that its objecj.non? are Weﬂ
founded.”® This means that while an undertaking can remain fairly passive
during the administrative procedure (without pfejud‘lce to its fluty to ,cctl)mply
with its legal obligations during the enquiry), since it has no ‘burden’ during
the enquiry, this changes when proceedings are brough_t before the EU Courts,
where the undertaking is expected to be more pro-active.

Secondly, equating the two standards is not necessarily poss:lble when(lt comes
to issues as regards which judicial review may not be considered as compn-a]i
hensive’, i.e., complex economic assessments. In such cases EU. Courts wi

often exercise more limited (but, as we will see, still intense) review, bl.}t case
law does not determine the standard which must be used by the C(')mmws.lon.
Whenever some evaluative judgement is necessary, 1s the (;ommisswn obliged
to make the ‘only’ correct one? Is it entitled to make a ch‘mce amongst equally
valid inferences or assessments? Or is the Commission just required to reach

58 Tartunova, n. 44, 599; B. Vesterdorf, ‘Standard of Proof in Merger Cases: Reflections in the Light of Recent
Case Law of the Community Courts’ (March 2005) 1(1) Eurgpean Competition J.’o.wna." 7. ‘ :

59 H. Legal, ‘Standards of Proof and Standards of Judicial Review in EU Competition Law’ (2006) 32 Annua
Proceedings of the Fordham Corporate Law Institute 2005 107-16, 113.

60 C-272/09 P, KME Germany and Others v Commission, EU:C:2011:810, paras 104-105.
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findings which are not ‘manifestly wrong’® We will come back to these issues
at several stages.

1.027 The inter partes nature of judicial review may convey the impression that
judges decide between two ‘competing’ stories. To some extent, this is correct.
For many findings of fact the EU Court will carry out its own assessment of
the evidence. It will examine typically if it entertains doubts or if it is
convinced by such evidence. If it is not convinced, the Court may annul the
decision, if the finding is material for the outcome. The Court may express this
disagreement with the Commission as an ‘error’ of the Commission when
examining the evidence, in order to try to maintain the idea that the review is
one of legality first. But in reality, as regards these aspects for which the review
1s more ‘comprehensive’, the judge is not examining if the Commission should
have had doubts; it examines if it has doubts ‘itself”. So it is sometimes
substituting its assessment for that of the Commission. 6!

1.028 However, the fact that the EU Courts will exercise, for the findings relating to
the constituent elements of the infringement, a review of legality (deep, but
nevertheless of that nature), means that judges will insist on basing their
judgment on evidence which is mentioned in the decision. This will be the
case not only for aspects where the burden falls less controversially on the
Commission (such as proving the existence of the conduct itself ), but may also
be the case in cases where the undertaking is relying on defences, or in general
is trying to rebut a factual presumption relied upon by the Commission. There
are elements of flexibility. This limitation does not apply to the applicant, wiio,
as will be seen, is not always prevented from adducing new evidenc=) even if
the fact that such evidence is raised at a late stage may be taken int5 2ccount in
the overall examination of the evidence. The Commission .tuay provide
counter-evidence undermining the probative value of the (new) evidence
provided by the applicant. However, the principle is accepted that the decision
may be annulled on the basis of pieces of evidence which were completely
unknown to the Commission. All in all, the burden of proof of the Commis-
sion needs to be discharged with elements gathered at the administrative stage,
on which the undertaking has been heard during the administrative procedure,
and relied upon in the decision. The Commission can only ‘catch up’ to a very

limited extent at the judicial stage. This introduces a certain ‘asymmetry’ in the
system.

61 See, very explicitly, 1-422/10, Trafilerie Meridionali v Commission, EU:T:2015:512, para. 117, where the

General Court makes it clear that it reaches its own conclusions and verifies if they coincide with those of the
decision.
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2. On the legality of a system where decisions are adopted by the
Commission first

1 029
The Commission does not need to respect the guarantees of independence 1.02
that a court must have under case law relating to Article 6 ECHR because ;:hc
PR £
case law of EU Courts has reiterated that the Commission is not a court.

More recently, the debate has focused on whether it is compatil?le wi‘(c)? Ar}t:cle 1.030
6(1) ECHR (and Article 47 of the Charter of Fund.amental nghts) : tob ave
a system where competition penalties are imposed., in the first mst::lf;:,' yhar%
administrative or non-judicial body, and then revu.awed by cou-rt.s. : hls},:) ] a&s
been accepted in the case law of the ECtHR, pIOVldlcd' thf: c%ecas:;n is 51(11 ject
to subsequent review by a ‘judicial body that ha_s fl.lﬂ .Jurtsd1_ct10'n.. In order to
be classified as a ‘judicial body that has full jurisdiction’, a judicial body must,
inter alia; hiave jurisdiction to examine all questions of fact and lava r‘eleva'nt_to
the dispute before i1t.°6 We will examine in Chapter 6 Wha.t this ‘full -]1-,11.’18;1
diction” means in practice. At this stage suffice it to say‘that it was subrmtt;:1
‘or & number of years that such a possibility was open in the case law of the
ECtHR only for cases of minor and frequent offences. However, several cases

62 See, for example, 209-215 and 218/78, Van Landewyck v Commission, EU:C:1980:248;. 1'()0—1031”?0‘_;5161’;;?;;?
:[)y;‘?:;ian Frangaise v Commission, EU:C:1983:158, para. 7; T-54/03, i,cyargc.»'_Con.:mu-rwn,(EU. : ! : .h,
1;15 3647 and case law cited therein. See also T-156/94, Aristrain v Commission, EUT:1999:53, where the
P'rl d = r
General Court recalled previous case law to the effect that:
the fact that the Commission combines the functions of prosecutor and judge is not contrary to t.he
rocedural safeguards provided for by Community law. [...] these procedural guurante.:es de Anot rrfqr.l{re
She Commission to adopt an internal organisation precluding the same official from acting as investigator
and rapporteur in the same case (para. 102). _
See also, making an identical point on the lack of applicability of Article 6 ECHR as regards the Bga: io
See also, ma . ¢ ‘
Appeal of OHIM, T-295/11, Duscholux Ibérica v OHIM, EU:T:2012:420, para. 21 and T-405/13, Comptoi
d'Epicure v OHIM, EUT:2014:1072, para. 71. o o ) "
63 A:tfclc 6 ECIIR: ‘In the determination of his civil rights and obligations or of any c'rlmu‘xal charge glgainscll:
\ him, everyone is entitled to a fair and public hearing ... by an independent and impartial tribunal establishe
by law. ' N
64 Pz[)r early recognition that the system is compatible with Article 6 ECHR, see K. Lc|14c| ts, Sanktlc:z}cljl‘i?r
Germeinschaftsorgane gegeniiber natiirlichen und juristischen Personen’, EuR ]/’.199/, 1746, .36— B thls
debate has, to some extent, been reflected in another area, that of customs duties, see, on this point, lc:
inte‘resring)judgment in C-62/06, Zefeser, EUJ:C:2007:811, where there was an issue as to whether or 130& T 11;
administration could make certain determinations. The Court of Justice did not go as far as .L\.dvoc;t;—'fjcrictr;
Trstenjak, who considered that such determination could only be made by a judge (Oplr.non_o (f;mjll‘
Cener.a] c,'f3 May 2007, EU:C:2007:264, paras 42-68). See also, for disciplinary proceedings in staff cases,
: : TU:F:2012:114, paras 116-118.
F-54/11, BG v Ombudsman, EU:F:2012:114, paras o
63 Scz ECtHR, Albert and Le Compte v Belgium, 10 February 1983, para. 29; Schmautzer, Umlauft, Grafz'xlngL:}
PTQ’J’HJ!HHET P,a[aaro and Pfarrmeier v Austria, 23 October 1995, paras 34, 37, 42, 39, 41 and 38; and Mérigan
: 9.
. F L no. 32976/04, para. 68, 24 September 200 - . ' J o
66 :ee mETgetI—[IR Chewrol v France, no. 49636/99, para. 77, and the case law cited, and Stlvester’s Horeca Service v
Belgium, no. 47650/99, para. 27, 4 March 2004.
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have applied it also to not so minor offences.®” More importantly, in the fussila
case,%® decided by the Grand Chamber of the ECtHR, it was held that there
are clearly ‘criminal charges’ of different weight. Cases that do not belong to
the traditional categories of the criminal law, for instance, competition law
differ from the hard core of criminal law; consequently the criminal-head
guarantees will not necessarily apply with their full stringency’.

The Menarini Diagnostics judgment of the ECtHR®? has probably put an end
to the debate.”® It concerned a decision by the Italian NCA, the Ausorits
Garante della Concorrenza e del Mercato (AGCM) which follows the same
system as the Commission, with the authority investigating and determining
the matter, subject to review by a court. The ECtHR found that, in view of the
amount of the fine (€6 million) the matter was to be classified as ‘criminal’ for
the purposes of Article 6 ECHR. The ECtHR held that entrusting the
prosecution and punishment of breaches of the competition rules to adminis-
trative authorities is not inconsistent with the ECHR insofar as the person
concerned has an opportunity to challenge any decision made against him
before a tribunal that offers the guarantees provided for in Article 6 ECHR.
Decisions taken by administrative authorities which do not themselves satisfy
the requirements laid down in Article 6(1) ECHR must be subject to
subsequent review by a judicial body that has full jurisdiction. The character-
istics of such a body include the power to quash in all respects, on questions of
fact and law, the decision of the body below. The judicial body must in
particular have jurisdiction to examine all questions of fact and law relevant tc
the dispute before it. However, the ECtHR rejected the applicant’s argumerit
that the judicial review of legality exercised by the competent court over the
AGCM's decision was insufficient. Although the competent court’s powers of
review were classified under domestic law as limited to a review of le zality, the

67 In Vastberga Taxi Akticholag and Valic v Sweden, no. 36985/97, 23 July 2002, para. 93, the ECtIIR considered
that such system was compatible with Article 6 even when the tax surcharges ‘come to large amounts’. See also
Bendenoun v Franee, 24 Tebruary 1994, para. 46. In Fa/ico the ECtHR considered that such a system was also
acceptable as regards a fine imposed by the administrative authority for a breach of planning laws. Since the
fine was of more than one million euros, the offence can hardly be seen as frequent or minor (Valico 8.7/,
v Izaly {(decision), no. 70074/01, 21 March 2006). See also Mamidatis v Greece, no. 35533/04, 11 January 2007:
no violation of Article 6 ECHR in a situation where an administrative fine, amounting to some 4 million
euros, was imposed by a customs investigation service on an individual; the ECtHR did not find any violation
of Article 1 of Protocol 1 (depravation of property) due to the impact on the applicant’s financial situation.

68 ECtHR, Jussila v Finland [GC), no. 73053/01, para. 43, ECHR 2006-XIV.

69  ECtHR, Menarini Diagnostics v Italy, no. 43509/08, 27 September 2011.

70 See also W. Wils, “The Compatibility with Fundamental Rights of the EU Antitrust Enforcement System in
which the European Commission acts both as Investigator and as First-instance Decision Maker (2014)
37(1) Worid Competition 5; P. Mahoney, ‘Flogging 2 dead horse: the appropriate human rights policy for

judicial treatment of competition fines’ in D. Edward, J. MacLennan and A. Komninos, 4 Scof without Borders
= Liber Amicorum Ian 8. Forrester, vol. 1, Concurrences, 2015, 225 (the author was at the time judge at che

ECHR).
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ECtHR found that in fact the competent court’s pm.vgs went further and
enabled it to exercise full review over the AGCM’s .dec151on. The exact extent
of the review carried out by the competent court s not very cl_ear from.thz
judgment, but appears similar to, if not more limited than, the review exercise

by EU Courts (see paras 6.060-6.062 below).

The Court of Justice has followed the same approach, ql‘l-lte logically, ir.1 la.ter
judgments. In Schindler, an appeal, the Court of Justice rf:p_e_ated s1m11a1;
considerations, and explicitly referred this time to the Menar:fn.z Judgment_ o

the ECtHR. The Court of Justice held that ‘the fact tha.t qems-lons 11'r.1pc.)51n?%
fines in competition matters are adopted by the Commission 1s not }r;litt;‘g

contrary to Article 6 of the ECHR as interpreted by thti [ECtHR]. 1e
issue is then one of how intense judicial review must be in order to comply
with Article 6 ECHR and Article 47 of the Charter of Fundamental Rights.
This issue will be examined in the Chapter 6.

E. THE ADMINISTRATIVE FACT-FINDING

Fact-finding can take place at the administrative and'at the judicial stage,

when the decision is contested. In both stages fact-finding dcpenf:ls_partly on

the initiative of the parties, but also on the adoption by the Comrplssmn or t_he

Court of measures which, in different ways, may comp.el the parties to prov.lde

evidence. The applicable rules are different, alth()}lgh in both stages Fhere s a
wide degree of latitude which is left to the d.ec151on—make_r. sz will sef]:l in
Chapter 5 the role of the judge in collecting eVdence..We will briefly reca at
this juncture the different evidentiary means at the d1sposal of the Comml's—1
sion. It is the evidence gathered during the administrative pfocedure th;}t wil

be the basis for the decision. Tt is also such evidence that will be the primary
evidentiary material at the judicial stage. The EU Courts cannot carry out a;
new enquiry. Moreover, the legal framework which s'urrounds the obtention o

the evidence may determine the value of the evidence as‘we]l (sce' paras
4.05—4.060 below), so a brief recollection of such framework is appropriate.

The evidence gathered in any given case, at the administrativte stage,fw}ljl
generally be a combination of contemporaneous documentary evidence od the
conduct of the parties under investigation and ex post facto statements made in
the course of the investigation. It may be produced Voluntarll){ E?y the
undertaking concerned, but very often at the request of the Commission, 1n

71 C-501/11 P, Schindler Holding and Others v Commission, EU:C:2013:522, paras 33-3_8; C-510/11 B, Kom’zv
Commission, EU:C:2013:696, paras 20-32; T-286/09, Lnzel v Commission, EU:T:2014:547, paras 1608-1612.
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3.015 The holistic approach to evidence also 2

3.016

3.017

Chapter 3 EVIDENCE AND PROOF IN SPECIFIC AREAS

pplies to the proof of the existence of a
single infringement. For examining whether there is 2 single infringement a]l

the evidence must be examined together,>* not in isolation. Also, once a single

infringement is found, all pieces of evidence will have to be interpreted
together as well for the rest of the analysis.25

3. The scope of the individual liability of each undertaking

In a second stage, when the perimeter of the infringement or infringements
has been duly defined, the presumption of innocence should fully apply when
it comes to rendering the undertaking liable for the overall infringement, in

particular for acts performed by other participants. The General Court now
consistently considers that:

it is for the Commission to establish that that undert
its own conduct to the single objective pursued by all
aware of the unlawful conduct planned or put into
pursuit of that same objective or that it could reason
was prepared to take the rigk 26

aking intended to contribute by
the participants and that it was
eftect by other undertakings in
ably have foreseen it and that it

The undertaking must not have known all the detail
general scope and the essential characteristics of the
judgments also separately verify?s

5. It must be aware of the
cartel as a whole.2? Some
that the applicant intended to contribute by

—_—
infringement at all. In that case, the link between the different elements will
the constitutive factual elements of the infringement in the first place,

24 'T-53/03, BPB v Commission, EU:T:2008:254, paras 185, 249; L Sasung
SDI and Others v Commission, n. 22, para. 116; Intelv Commission, n. 22, para. 1525: ‘proof of the eristence of

an overall strategy does not necessarily require dircet evidence
anti-competitive plan, The Commission may rather demonstrate
of evidence’ and para. 1529: the Commission corr
of the practices at issue in the contested decision,

25 See Total Raffinage 1War.(’ftiﬂg v Commission, n. 13, para. 357.

26 Aualborg Portland and Others v Commission, n. 1, para. 83; Muasco v Commission, n. 13, para. 24; T-364/ 10,

Duravit v Commission, EU:T:2013:477, paras 328-338; T-587/08, Del Monte v Commission, EU:T:2013:129,
para. 639.

27 SecT-68/09, Sofiver v Commission, EU:T:2014:867,

Philips v Commission, EU:T:2016:738, para.
EU:T:2015:612, para. 103:

be necessary in order to prove

Masco v Commission, n. 13, para. °F

demonstrating the existence of coherent
the existence of such.a plaialso by a body

ectly relied on the comparable naters wnd complementariry

para. 64; Toshiba v Commission, n. 13, para. 54, T-762/14,
178, T-82/13, Panasonic and  Others v Commission,

the case-law does not require that it be established that that undertaking was or should have been aware of

the offending conduct of the initial participants in the infringement or that it adhered to that
infringement from the outset. It also does not lay down that that condition of awareness can be established
only if that undertaking contributed to the single and continuous infringement

in a way identical to that
initially put in place.

28 Toshiba v Commission, ibid., paras 69, 84. The Judgment controversiall
contemporaneous notes that showed that a letter was
not to participate in the glass meetings, as this did no
not to participate in those meetings’ and did not supp

y rejected, at para. 70, the relevance of
allegedly sent by the applicant requesting an individual
t prove ‘that the applicant had made the specific choice

ort the conclusion ‘that it was aware of the existence of
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jecti icipants in

wn conduct to the common objectives pursued by a]ldthe par}tlmlp. s

k- 1 1 d be examined as a whole in
nce evidence needs to hi

t cartel. Moreover, si }as 2 whole in thi
L text,?” the General Court may rely on a doc_ument pre-dating t . partid_
COftll n E)f the undertaking in the infringement in order to prove such p

atio

Eation as of a later date.30

On the legal standard applied as well as on the standalrld (():f proorlt: }?p;éy1r1rgt
” i 1 f the Court. The Cou
dual tightening of the language o : Co
o iction’ ining if the Commission
in St f ‘firm conviction’ when examining
i it i licant knew or should have known
; d sufficient evidence that the app icant . ave |
hlr?dt i)ddu:ftici;ating in the agreement on the Italian market it was joining tllslg
%‘,a {:fn cartel.3! In other cases the formula did not go as ‘far, bu‘z1 1tzv.vas~a °
tuézg In Bolloré, the General Court concluded that Divipa 2111:2 : 121;1;5{
e ey he European cartel.?2 In Gyproc,
; Iy’ informed of the content of the : 21, Gypr
";ereéfsfts Si;ﬁir:él to a ‘bundle of objective and con:.nstent 1nc;ll1c1a é ur}
t zcmb]“ d’indices objectifs et concordants’) demonstrating t}l;at the under
:-:king should have known about the wider scope of the cartel.

W cas ese [irst cases ap JeE]IE(I to Tocu AWAarcness , 4 |(I. to (:()I].S].de]: tllat
¥ 1ET th St C Cus O 3
Wwere € u 11 ldlC‘.lthIlS t t tlle a[)l)licallts kIlLW tllﬂt ngfzbﬂng wider
ha
was gai?ﬂg o1 SO to Say, the GCHCIHI C()U.It appeaIS to llai’e ].ateICbeC me 4 blt
m (lf: | d aliver ]OS/E'IbLI a[ld i AnaAsonic t]:le (;e cha] ourt Iefetl(:d
ore andii g. II’]. S 3 .
CXPILC l]y t thC PIIIICIPIG Uf i 10 P’O reo 11 th. C t01 AWareness f tlle
S1r g].( |‘Iolllge ent. I aLiver the fact Of b aware Of some COHllSI\«E
) {s amon three (J‘l € u e t':].k_ W 10t CUI[SIdCI’Cd SUffIClCIlt. IhC
d T I‘lgS as
contac g
]eff ences to d].SCLlelO[lS ortoa COOPEI‘J.UOII d (1 not p ()Vlde d! y llldlCat on o

i i ucers.
the nature and scope of the cartel between the big three carglass prod

i 2 jecti sued by the
the CPT cartel and that it intended to contribute to the achievement of the objectives pursued by
he cartel a
participarits in that cartel’. e
ic and Others v Commission, n. 27, para. 78. _ B 5. s
3:3 ']ljft:q:/};!() a:afsmipinev Commission, EUT:2015:516, para. 336. In Toshiba v Commission, n p
) in partimiﬁr para. 59, the question was however left open. o
: ie v C 176, para. 51. ‘
: - ] hnologie v Commission, EU:T:2002:76, A - Bl
. if(g)gjgésr}gn;jlj;(;Zn%anyUZ T-125/02, T-126/02, T-128/02, 'T-129/02, T-132/02 and ' 136/02, Boils
32 T- , T- , 1= ) 202,
and Others v Commission, EU:T:2007:115, para..21.6A G5 o 3
33 T-50/03, Saint-Gobain Gyproc Belgium v Gammzsszo;, EU.:T;:2001]. o ,;ms. 4;9.750. e e
Yoltve X {531 . 27, para. 57; Tvshiba v Commission, n. 13, : ,H ‘ o
* deor' v' Ca];zzi;ﬂaf;a: 69—71p See also, applying a high standard, and a meticulous J%ﬂ;;g/?gth;!e:;;:gi
~ n. 27, pa . oec also, o ous ane T
Lommf’ﬁ-w”’v Camriisrian n. 30, paras 290-398: on awarencss of bju-ropc?m Elub, T- EU-T.E&S‘SIZ
tC"Dejm}'m?g EU ’I‘Zi).li'éi‘)S paras 137-142; T-422/10, Trafilerie Meridionali v Commission, EU-T: =513,
ommission, EUT:2015:498, 3 ;
paras 127-135, 194-198.
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The documents produced by the Commission were incapable of demonstrat-

ing that that applicant was aware, or should have been aware, of the essential
modus operandi of the cartel 35

3.020 In Tushiba, even awareness, during a period when it was not yet involved in the

cartel, was not enough, in the absence of evidence that the applicant intended
to contribute by its own conduct to the common objectives pursued by all the
participants in that cartel.3 In Panasonic, regarding the same infringement,
the General Court reached a different result as regards the applicant’s
participation, while applying the same high evidentiary standards.3” In Trame,
the mere fact that the expression ‘club Europe’ was to be found in notes of one
meeting was not enough to find that the applicant was aware of the pan-
European nature of the infringement, since at that time the European level of
the cartel was also mentioned to be ‘in crisis’.38

3.021 One may wonder if it makes sense to make the ‘intention to contribute’ to the

single infringement the subject of a separate, more demanding evidentiary test.
If the different parts form a single infringement, and the undertaking is aware
of the essential characteristics of the infringement as a whole, is it not
legitimate to infer that it intends to contribute to the overall infringement? Is
it conceivable to consider that one undertaking, while being aware of the

overall plan, does not have the intention to contribute to it when it imple-
ments parts of it?

B. LINKING EVIDENCE IN TIME: PROVING DURATION

1. General principles

3.022 In any infringement, it is important to determine its duration: The duration of

the infringement is an intrinsic element of an infringement under Articles 101
and 102 TFEU, the burden of proof of which is borne by the Commission.40
This is so even when an undertaking claims the benefit of a limitation
period.*! However, we will also examine in this context a point that is linked to

35  Sefiverv Commission, n. 27, paras 90-91,

36 Toshiba v Commission, n. 13, paras 69, 84.

37 Panasonic and Others v Commission, n 27, paras 65-145,

38 Trafilerie Meridionali v Commission, n. 34, paras 133-134.

39 See Soliver v Commission, n. 27, para. 64; Toshiba v
Commission, n. 27, paras 83, 103.

40 Dunlop Stazenger v Commission, n. 6, para. 79, T-110/07, Siemens ACG v Commission, EU:T:2011:68, para. 174,

41 T-120/04, Perdxidos Orgdnicos v Commission, EU:T:2006:350, paras 50-52,

Commission, n. 13, para, 54; Panasonic and Others v
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1 infri al
the prior section: the ‘single and continuous’ infringement also has a tempor
spect i.e., whether or not events within separate periods are part of the same
a y Ly

infringement.

i i 1 3.023
Sometimes applicants raise questions whether evidence for two different

periods really concerns the same infringement. In the ‘sometlfn’les_lc.)ng 115";: ];)(;f
certain cartels it is likely that they wi_ll Ievolve and periods o ac.tlv‘lt'yr:;rls b
coupled with period of less intense act1v11':y.42 As one authorbputs it, cfaive e
not born full grown but develop orgam_ca]ly as FhC,TFm ers colnc.e e
more sophisticated ways to achieve their objcctm_:s - Th; ana ys;i o e
continuity of the infringement focuses on th(_a objective o aIEIL; éjf e
practices rather than their various manifestations or‘ t}.n“: ,nr_let E 8 Lo
implementation.** After disruptive evenjcs such as a cnmss in t ;‘ ;.;an j,the
inspections, it is logical that its mechamslms may evc.)lv-e. o 1;11 .zt znfi "
General Court held that the fact that certain chz.ira.cterwt}cs or the inte ast}; o
the practices had changed, after the Commission’s mspecnons,d vx;ter ot
conclusive, for it is conceivable that the ca.rtel beFamc I.cs's'structure af - e
Cimmission’s inspections and the intensity of its activities more varia th. t
'The fact that the scope of the infringement may be .enlarged over t1r}rie, or tha
fhe mechanisms are enhanced or modified (sometimes to render them }T?ﬁz
effective, after a crisis in the cartel for example), does n(_)t negate as suc :
existence of a single infringement.*¢ The treatm_ent as a single an}il C(')iltln;;ilés
infringement of a set of collusive acts, characterized by the fa}::t th a; Linp:;lmem
a single objective, ‘is not contradicted by the fact that that infring

; P
manifested itself progressively’.+”

v ffective
4 7 1 o7 B i55i . 13, para. 156: the cartel adopts more e
stfiilische Drabtindustrie and Others v Commission, n. 13, b €
F L%Yfi:";r;s 1f:cr a crisis and 174; T-426/10-T-429/10 and T-438/12-1-441/12, Moreda-Riviere Trejz.[eTzﬂs
echant 7 SIS 2 E :
. f; Others v Commission, EUT:2016:335, paras 391, 393; T-47/10, dkzo Nobel and Others v Commission,
an e ) HE )
EU:T:2015:506, para. 244. ) ) . . X
43 J. Joshua, ‘Single Continuous Infringement of Article 81 EC: Has the Commission Stretched the Concep
3evond the Limit of ic?’ B . 451, 459.
Beyond the Limit of its Logic?’ (2009) Eur. Comp. ] ; . . W—
44 Scz to that effect also, inter a].ia,T—25/’95,T—26/95,T—30/957T-3_2f?5,T734/95 T‘39/Z/39,Sl 22/9 T
'1‘74,8/95 T-50/95-T-65/95, T-68/95-T-71/95, 1-87/95, T-88/95, T-103/95 and 1—.10. , Cimen f.67 o
ind Otb;n‘ v Commission, EUT:2000:77, para. 4127; Dansk Rerindustri v Commission, n. E,Ilp:r‘al ncc;
‘ i . . . 2 ; ra
singleness of the infringement was not negated by the existence of what the Commission called ‘abey
i issi A1 1255, para. 482,
d; T-34/03, Lafarge v Commission, EU:T:2008 S ¢ - . N "
45 5?2;5/06 /i'al&srtx{(immissiﬂﬂ EU:T:2011:114, para. 105. See also, on this peint, opinion of Advocate
3 & ¥ 3 . l
General in C-287/11 B, Commision v Aalberts, EU:C:2013:119,IP:=1m. 77. e b
46 Dansk Rerindustri v Commission, n. 8, paras 67—68: the cartel onglmﬂ‘lyonly covered the C‘a : .;H “, "
later extended to several countries in Europe; Moreda-Riviere Trefilerias and Others v Commussion, n. 42,
paras 391, 393. _ 3 . ‘ N
47 T-72/09, Pilkington Group and Others v Commisison, EU:C:2014:1094, para. 126.
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3.024 The decision of the Commission to consider certain illegal acts

3.025 The analysis of the EU Courts in the context of infrin

3.026 In both levels of analysis, the examination of the Court
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as part of the
same continuous infringement may have important implications for the fine,

not only in relation to the overall duration of the infringement but also
because the Commission will be time-barred to impose a fine as regards
behaviour which occurred more than five years before the Commission started
its investigation,*® if it were severable as an infringement from subsequent
behaviour.® Independently of whether a temporal gap in an undertaking’s
participation in an infringement will remove some of the infringement to a
time beyond the limitation period for the imposition of a fine, parties under
investigation have a strong interest in claiming that their participation in the

infringement was reduced due to an interruption, as this will reduce the fine
commensurately.

gements involving
several undertakings (typically cartels) often differentiates between the proof
of the duration of the cartel as a whole, and the proof of the participation of a
given undertaking during that period. Since other types of infringements
normally involve a single undertaking, controversies around such difference do
not really exist there. The two aspects are not totally disconnected, as the mere
fact that an infringement continues does not necessarily mean that all
undertakings continue to participate in it, but quite logically a sufficient
number of undertakings will have to participate in a multiparty infringement
for the infringement to go on uninterrupted. The Commission still has to
demonstrate specifically each undertaking’s participation.

may typically concern
three areas: the beginning; the end; and possible interruptions: Lack of
evidence for events which have no influence on any of these param
not lead to the annulment of the decision. It may lead, foreample, to a
finding that the Commission did not have evidence of the presence of an
undertaking in a meeting, but if such absence does not mean an interruption of
participation in the cartel, the findings of the Commission will remain. That is

eters will

48 Under the 2006 Fining Guidelines, duration becomes
of the fine (even a few months could make a difference
T-208/08 and T-209/08, Gosselin Group v Commission,
noted that the importance of the Commission beari
concerning the duration of the infringement,
the 2006 Guidelines’.

49 Or ten years if there is interruption of the prescription.

50 The General Court has recently clarified that the notion of ‘repeated infringernent’ in Article 25 implies thar
even if there is an interruption in the participaton of one undertaking,
infringement the Commission will not be time-barred to impose a
participation. See T-18/05, IMI v Commission, EU:T:2010:202, paras 9
n. 48, para. 169; Trelleborg v Commission, n. 7, paras 72-95.

particularly important in determining the magnitude
of many millions), a point the Court is aware of. See
EU:T:2011:287, para. 154, where the General Court
ng the burden of proof s especially so for evidence
a criterion the weight of which was considerably increased in

if the undertaking rejoins the same
fine as regards the first period of
6—97; Gosselin Group v Commission,
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hy the General Court may refuse to examine if there is enough ewd?nc_e to
W - . . . - . 2 - S
how participation in an anticompetitive meeting, if it can draw (,ongcl usion
5 : - ‘ !
from the overall body of evidence (see also paras 2.109-2.112 above).

In general terms, if there is no evidence ‘direc.tl}f establishing the_cjiuranonf(;i :tr;
infringement’, it is sufficient for the 'Comrmss.lon to adduce er entceﬂc;lt thg
sufficiently proximate in time for it to be reasonable tlo‘ ;LC;I:&:S e
infringement continued uninterruptedly .bctlween two SELCI'E - m--md s
general principle applies to all types of mfnflgel-nents, earing 0 mind e
speciﬁcities of each type of conduct. Some 1nfru.1ger_nents involv: g er
ies may involve frequent contacts, where other 1nfr_mgf3ments require jus

Ea[tmr 'uzt one, for example, when an agreement is signed. The numbe-r,
ﬁc::;uchJy, and f(;rm of meetings bctween.competitors ne;ded to cm:t;r‘; illeolé
market conduct depend both on the Sl-lbject matter of that 1c;oncer e ction
and on the particular market conditions. If the unde.rta ngs lcc;ncn ned
establish 4 cartel with a complex system of concerted actions in rela 10El o
multiplicity of aspects of their market conduct, regular meetings over g
periad may be necessary. If, on the other hand:

the objective of the exercise is only to concert action on a §elective bamﬁ in rela;sgtt :00?:'
one-off alteration in market conduct with ?eferencc sunp?y to on(;f pflrrzlmt pecer of
competition, a single meeting between competitors may constm{t\c.: asu lLlfl oo,
which to implement the anti-competitive object which the participating u

aim to achieve.s3

The holistic approach to evidence examil_led in the przvu})lus :}}11311'2381'6 aﬁ:;
applies in this context. The Court of JUSt-ICC has stresse t. at rz s law
according to which the existence of an anticompetitive practice o h_gh et
must be inferred from a number of comc1dence's and 1nd1c1a- which, clken
together, may, in the absence of another. -plau51ble explanation, ci)nst. ¢
evidence of an infringement of the competition rules, served to revea d110 Ju
the existence of anticompetitive practices or agrccmerllts, but also‘ th(“j ura?on
of a continuous anticompetitive practice or the Pe.nod of aEF]{F;tllor}ll 01-;-12
agreement concluded in breach of the competition rules. ' Lsevez tls <
approach allows the Commission, for example, to mtf:rprc}t1 certal(r;f vents in
the light of what happens in prior or later meetings (on the use

T ] ' ission, EU:T:2011:280, paras 95-96.
51 T-195/06, Sofvay Solexis v Commissian, EU:T: : B ' -
52 Dunlop Slazmgi" v Commission, n. 6, para. 79; Peroxidos Orgdittcos v Commussion, n. t}lf PMES_I%EO:E_BB
Comap v Commission, EUT:2011:108, para. 60 T-370/09, GDF Suez v Commission, il 1333,

2. 138, . . . , i

53 Eu-l;f'OS T-Mobile Netherlands, EU:C:2009:343, para. 60; T-439/07, Coats Holding v Commission
EU:T:2012:320, para. 152. N o I

54 FEGv Commission, n. 7, para. 95; see also GDI Suez v Commission, n. 52, paras 136-137.
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3.029 The case law has somehow alleviated t

3.031 TIn the cartel area the startin

Chapter 3 EVIDENCE AND PROOF IN SPECIFIC AREAS

relating to facts prior to or after the period of the infrin
2.106~2.107 above). It is normal that th

evidentiary strength when the infringe

that for some distant periods evidence is more limited.5s

he burden of proof of the Commission,

to the undertaking in application of the
general approach towards evidence discussed in Chapter 2. Such alleviation

does not appear to apply to proof of the beginning of the infringement, where
the general principles tend to be applied.

shifting it under certain circumstances

2. Proving when the infringement starts

(a) The criteria in general

3.030 The determination of the beginning of the infringement may be simple when

the infringement takes the form of a formal agreement. The date of conclusion
will be the latest date when the infringement starts, if the preliminary contacts

g point will normally be the first collusive contact,
regardless of the effective date when it s to deploy effects.

multiform cartel gives rise to contacts with different collusi
case law, by interpreting the prohibition widely,
steps to be considered an infringement. The exc
mation between competitors in preparation for a
sutfices to prove the existence of a

Article 101(1) TFEU.57 An agreem

%6 However,
ve intensity. The
also allows for preparatory
hange of commereial infor-
n anticompeti‘ive agreement
concerted practice within “he meaning of
ent on the principle may be enough even if

—_— O
55 The mere fact that the quality of evidence

for the period before (T-423/10, Redaclii
56 Discussing ar length if the first

is higher for the most recent past does not mean that it is too low
Teeca v Commission, EU:T:2015:511, paras 201-202).

anticompetitive meeting to which the applicants participated could be
considered the starting point of their participation, see T-254/12, Kibne &7 Nagel International and Others v

AstraZeneca v Commission, n, 1, para, 380.

57  See C-455/11 B Solvay v Commission, EU:C:2013:796, para. 40; Lafarge v Commission, n. 44, para. 391.
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gement see paras
e body of evidence may have different
ment is a long one: it is quite common
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ils are left for later® When the infringement has several e-lcm'entsj
- tion of one of them will be enough to consider that the infringe
implementi 11."(‘;3d since there is no requirement that all elements start at the
g has S;‘: Th:: normal standard of proof applies, not a ‘higher’ one and,
Samef;l;: e.the-com:ent and participation in the first meeting can be proven
gliifaut rjeference to contemporaneous notes.®0

(b) Asofwhenisan undertaking liable for participation in an on-going single
infringement?

e ri i i case when
Complex infringements give rise to specific problems-,. Sgch }115 th(} ¢ o
1 ici : inning in the infrin ;
t participate from the begin .
an undertaking does no e b ieulesinone bren
icipation i lement of a complex infringement by
Participation 1n one € of : pl ' s
may ncl)Dt be enough to render it liable if it could not yetbbe a;vz;;e of thb o
infri —~ 1 above). A case-by-ca
ement (see paras 3.016-3.02 ;
elements of the infringe - 02° -
alysis neéds to be carried out in order to ascertain if the undertal;mgG can :
” M th 1 ' enera
liabl}; fior1 the beginning. For example, in Bonar and Faprzcelai dt e s
’ 1 reas
i licants were not aware or cou
Court-considered that the app we _ nehy
forecee the overall scope from the beginning, as in both cases the apPhc "
e ing i 1 1 imi tain countries, a
ici tain mectings limited to cer
were only participating in cer ; : : -~
the Com};nission had adduced insufficient evidence.®' In Guardz.an, howh_ 1;
i ting in whie
-d that the content of the first mee
the General Court considere nt ¢ . o Y
i ici h to render it liable for the over g
Guardian participated was enoug crall ¥
ment as ofPthat date.5 This was regardless of whether all countries L?Ve}rlcdh y
' i i i 1 ether
the infringement were discussed in that meeting, and irrespective of w.
; . o 64
or not the applicant had been informed of prior meetings.®

as 151— ; T-186/06,
b jssion, BU:T:2002:70, paras 151-157, 206;
5 : 1-9/99, HFB and Others v Commission, . 208 -
il vl ﬂz’.'dt Efzf;:it;n EU'T:'2011'276 para. 86; T-240/07, Heineken Nederland v Commisson, EU: 1.20115?0ci
- o o ) ’ ’ - o s : 2
So[mjjl; ij n if market shares are fixed at a later date, the mere fact of agreeing in pnnc1p1c20:8[ hat m .
ara. 45. Eve : 5 b . ] o EUT . .
!31“ h (see T-83/08, Denki Kagaku Kogyo and Denka Chemicals v Commission, EUT:201 par:
is enoug - ! : : -
59 T-220/00, Cheil fedang v Commission, EU:T:2003:193, paras 140-142.
;10 T-519/09, Toshiba v Commission, EU:T:ZOM:Z(;S,.pamé 175—.13{;2?; CUTA0111665, paca 6471 but overal
haical Fabrics v Commission, EUTL 1669, ; :
s i 56. See also, Tor a very detailed analysis of
i as a single infringement is upheld, paras 34-56. dee also, : oy detaled iz
ind]ngi;}flter:zjc‘zzz d;;pirf[a % Ciﬂmfj.ffﬂn, n. 34, paras 137-142; Traftlerte Meridionali v Commission,
the availal 4
.34, paras 127-135, 194-198. i o - . s St
62 ;782/(1)38 Guardian Industries and Guardian Eurgpe v Commission, EU 1.2012.41‘34,5:1:;“1 o see e o
the situ-.;tion where an undertalking joins an on-going cartel, Lafarge, where thcd .cf N o wele
that the Commission had established to the requisite legal standard that BEB ;; in [; e infor;nﬂﬁon
the t between BPB and Knauf on the exchan,
latest at the end of August 1992, of the agreemen ; ek P
d1§qd111t on that occasion, Lafarge had adhered to that agreement (Lafarge v Commission, n )
u 7 - . e ag = ; %
63 Guardian Industries and Guardian Eurape v Commission, ibid., paras 82-91.
64 Ibid., para. 51
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(c) Abuses of dominant position

3.033 In cases of abuse of dominance the issue of the beginning of the infringement
has often been intertwined with legal issues as to what can be considered an
infringement in the first place. Sometimes the abuse does not consist in an
isolated act, but in a course of conduct (for example, an exclusionary strategy),
and the case law is clear in considering that the starting point is the first eve

in the course of conduct even if such event, in isolation,
desired result.

nt
may not achieve the

3.034 The starting date depends on the type of abuse which is effectively found. In
Microsoft, the General Court considered that a letter containing a refusal to
communicate to Sun the information which it had requested was properly
considered by the Commission as the starting date of Microsoft’s infringe-
ment.** To the contrary, in Clearstream, where the case was about exceeding a

reasonable time in order to grant the access requested, the Commission set the
starting date four months after the request for access.66

3.035 In AstraZeneca, a case concerning spurious statements and representations

made to patent offices of several countries, there was a debate as to the starting
date. Was it the date when instructions were sent to the patent agents? Or
when the patent agents filed for Supplementary Protection Certificates
(SPC)? Or when the SPC was to deploy its effects® The General Court
slightly diminished the duration as it considered that the instructions sent to
patent attorneys to file SPC applications could not be regarded as equivalent
to the filing of SPC applications themselves before patent offices. The desirea
outcome of the alleged misleading nature of the representations, namely the
grant of the SPC, could arise only from the time that the SPC apolications
were filed before the patent offices, and not when the patent attosneys, who in
that case had only an intermediary role, received the instructons regarding
those applications.’” However, the General Court also rejected the applicants’
argument that a finding of an abuse of a dominant position requires that an
exclusive right obtained as a result of misleading representations has been

enforced. The mere possession by an undertaking of an exclusive right normally
results in keeping competitors away, since public regulations require them to

respect that exclusive right.®8 Tt also considered that the fact that the effect on

competition of the misleading representations and the resulting grant of the

SPCs would be felt only several years later, when the basic patents expired, did

65 T1-201/04, Microsoft v Commission, EU:T:2007:289, paras 750-776, 1364.
66 T-301/04, Clearstream v Commission, EU:T:2009:317, para. 209.

67 AstraZeneca v Commission, n. 1, paras 369-373.

68  Ibid., para. 362.
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3. Termination of the infringement as a whole

I 1€ 1 Y i 3.036
ﬂpproach as regards tel’m‘lnﬂtion depeﬂds COﬂSlderabl OIH the SpeClﬁC
1 1 tha

e 1 1 . At thft same tlme, € 1 sc€e
a.t’Ll €S Of the lnfrlngcme%’lt-at 1SSUC. - . W O\N 'I h || €
~45C Iﬂ W nas lCSO[tGd to Slll “-Ilg }:16 CVldCtlﬂﬂl bLlIdEII 8] p.() 1 l]LC na .![161

amin d ln p‘al‘as 2.()6; 2-0; 8 and 2.088 2.0;3 ﬂbOUC.ThIS means that glUCﬂ
ex €

1 ing to prove
a certain set of circumstances, the burden will be on the undertaking to p

certain things.

1 1 il 3.037
Termination of an infringement which consists of a formz(t%I agreelrr(ljent :\ns
» inati 70 In GDF, the General Court, a
i ation of the agreement.”® In ; ! _
E o i ded for a fixed period, and did not |
fag t which was not concluded for a period, :
e N o s 1 1 ted evidence that it had
i isi 1vi date for its expiry, requeste |
contain 2 provision giving a : : e e arrliest R |
i 1999. which it concluded the app .‘
been cancelled prior to : : JogrE
1 g at the set of agreements 1n que
wovided. It concluded that t ; L . > \
e 1 i : 1999, ‘so that there was |
- : been in force between 1975 an . ; . |
hegchc o g iti id concerning their
1551 duce additional evidence |
need for the Commission to pro : . g their
i tation during that period’. As regards the period after 1999, |
T i 1 idered themselves bound |
General Court also found evidence that parties consi _ bounc |
by the agreement even after August 2000.7 Therefore, winle 1jclhc=T t;:r.mmmem |
] ible 1 at the infringe
i t possible date to consider tha
of the agreement is the earliest p : ider o
has endid the Commission is entitled to find an 1nfr1ngement forka tl(;);lg |
period, if the agreement, although terminated, has effects in the market.

1 1 ination. 3.038
Less formalized forms of infringement will require a closer examination In |

the Cimenteries judgment, for example, in cert_am cases the -ngz;al 0(1;)0:1}:2 |
confirmed the Commission’s ﬁnding§ r<:'gardln7g4 th}:: E‘:rmiéldist_m e

infringement” whereas in other cases it did not. d’-i e t ouruire anyg;lpedal

between the pursuit of a concerted practice, which did not req

1 T g[e 1 nt VV]H Il Nncern d tlle et“[l Llp Of a
POSltl‘de i e'a.SllIf:S, d. d a a cme 3 C

69  Ibid., para. 380. . "
70 T*30/§5 Prym v Commission, EU/T:2007:267, para. 133 and case law cited therein

71 GDF Suez v Commission, n. 52, paras 142144, 203-208.

72 ITh fi b b h d d I ch
i on oo 4n NZCIMET ust be a aised not by reference to the perio uril which an
¢ duratl f i ZC1 Nt 1 PP P

is i g he period during which
agrecment is in force, but by reference to the p . btk e oy
ignduct prohibited by [Article 101 TFEU] (GDF Suez v Cammu.uo;;sl:ld., paras )
73 Cimenteries CBR and Others v Commission, n. 44, paras 2126-2127, :
74 Ibid., paras 2799-2806, 3090-3094.
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working group to examine dissuasive and persuasive measures capable of
climinating imports into Western Europe.” The Commission had referred to
the Opinion of Advocate General Sir Gordon Slynn in Musique Diffusion
Frangaise, according to which ‘a conspiracy, once established, is presumed to
continue until the contrary is shown’.? The General Court considered that the
Opinion referred to the specificities of that case,”” and did not amount to an
assertion that, once the Commission has proved the existence of an agreement,

decision, or concerted practice contrary to Article 101, it is automatically for
the parties involved in that agreement, decision or concerted practice to prove

that it has come to an end. Such a reversal of the burden of proof is possible

only where the case in question possesses particular features.”® A similar

approach was followed in Soda Ash, as regards the application of an old

agreement by the two undertakings concerned.”

Some infringements imply frequent contacts, whereas others do not, and
therefore the evidentiary requirements are different. The EU Courts are more
flexible in cases of market sharing agreements. In Coats, concerning a 20-year
infringement, the decision was primarily based on a self-incriminating state-
ment by Prym, the other side of the bilateral cartel, corroborated by a few
pieces of evidence (but one of them very important, dating from the beginning
of the infringement). The General Court found the body of evidence convin-

cing, even if there was no contemporaneous evidence for each year.3® The
General Court explained why:

75 Ibid., paras 4270-4279, as regards termination of the Cembureau agreement. The participation by an
applicant in that infringement is established at least for the entire period in respect of U hich the Commission
lawfully established its participation in a measure im
4281-4417).

76 Opinion of Advocate General Sir Gordon Slynn
EU:C:1983:29,

77 In his Opinion (at 1941), Sir Gordon Slynn stated:

plementing the Cemburea agreement (see paras

in 100-103/80, Musigue  Diffusion  Frangaise,

.. A concerted practice 15 capable of centinuing in existence, even in the absence of active steps to
implement it. Indeed, if the practice is sufficiently effective and widely known, it may require no action to
secure its implementation. Cases may arise in which the absence of any evidence of measures taken
to implement a concerted practice may suggest that the practice has come to an end. That,
matter of evidence, which must depend upon the circumstances of the case ..
observe the decision of the United States Court of Appeals in US © Stromberg
which it held that a conspiracy,

however, is a
- It is perhaps of interest to
and Others, 268 F 2d.256, in
once established, is presumed to continue until the contrary is shown.

78 Cimenteries CBR and Others v Commission, n. 44, para. 2802.

79 T-30/91, Seluay v Commission, EU:T:1995:115, para. 73.
80

The General Court considered as proven that the close relationship between the undertakings concerned
continued to exist during the period following the 1975 and 1977 agreements, and that,
relationship was adjusted by means of further agreements, such as the, 1990
Umbrella Agreement (Coats Holding v Commission, n. 53, paras 153-154).

occasionally, that
Supply Agreement and the 1997
See also n. 84 below.
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Unlike a price-fixing agreement, under whi_ch participants aée ieix;rrezio [:Zu:c;er:
regularly to take account of the market evaluation to be able to ah ap ———
that market during the period of the agreement, a market-s ar{n}% ag_ : fmn; oy
definition, must be respected by the parties tF) the agreemerft wx; e ‘ei_n om i
conclusion and may occasionally be adjusted either by amending the existing ag

81
ment or by means of other agreements.

If there are several elements in a complex infri.ngement, it Wlﬂft?e enourglil }t;(;
some to continue for the EU Courts to consider th_at the infringeme i has
continued.®2 The infringement will continu.e even if co?lusw? contﬁc 5 e
inconclusive. When there is evidence of continuation of d1§cus51-ons, I e gil ¢
fact that there is lack of agreement as regards concrete projects is 120 eit-mi ’
to consider that infringement has terminated., since the mtentli)ln o-tcg(:o3

the cartel existed, or at least there was no decision to put an end to 1t.

Moreover. it.is a well-established principle that in o-rdeF for Article 10_1 or 1(:2
TFEU /o be applicable, it is sufficient that the mfrmgcmer;_t conﬁmee;sed
produce effects even, in the case of agreements,_ after they have ormally ce -
taihe 1n force.8* Where a collusive meeting dls.cusscs furure_ pf]f{(:mg arrzln‘ias
sents, the Commission is entitled to take the. view that the in r%ngezgej; s
intended to have anti-competitive effects until a later point 1n time.

General Court clearly put it in Arkema:

he last
[i]t is more than improbable that a cartel should come to an end onf the daytolf t o
1 i -artel consists
1 its partici g articularly where the object of the ¢
meeting of its participants, because, p y : | conssts
of the ginfringements at issue in this case, that cartel is capable of continuing
" BO
produce its effects after the date of that meeting.

The General Court has added that there is no need t(.) prove actual efﬂ?cts 1r}
the market, and that this approach is compatible with the presumption o

innocence.?”

1 lbid., para. 152, ‘ ) . ) B )
22 Inl/]a!};ar a periodic exchange of information, which was an implementing measure of ths?hb.lsm a_g):::j:d
(Cemburf;u) was enough to conclude that infringement continued for as long as the exchange cc
ard issi ar -296).
tland and Others v Commission, n. 1, paras 295 . . ‘
83 (:Ziiorfia(i ancmmission n. 40, para. 262; To122/07-T-124/07, Siemens AG Osterreich and VA Tech
B . y T s
- 1 istributi y ission, EUT: :70, paras 77-82.
7 ission €5 Distribution v Commission, EUT:2011:70, p ; ) ‘
84 ;1"7;;’71;};;1 Records, BU:C:1976:85; 243/83, Binon, EU:C:1985:284; T-45/98 and F747/93}\Kmp§’ gfg;sr‘j
Stm';;/.;m v Commission, EU:T:2001:288, paras 181-182; T-101/05 and T-111/05, BASF ana 3
oy : : case-law cited.
C ssion, EUT:2007:380, para. 187 and the case . i » ™
85 Tf::?éQ Montedipe v Commission, EU:T:1992:36, para. 231; Bolloré and OT;;‘; VCLZZT;T;MC‘.@;J;V
: i it act i ber 1994, termination in January ; C- , Caf
1. 186; last anticompetitive contact in QOcto A LY ety . ; 'y
l(];[f;lemix:ion EU:C:2013:797, paras 64—68; T-462/07, Galp v Commission, EU.T.2013.13:)5:, para. 45
86 T-23/10 and T-24/10, Arkema France and CECA v Commission, LU:T:2014:62, para. 1
87  Solvay v Commission, n. 58, paras 187-189.
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3.042 The same is applicable for abuses of dominant position. Some

practices may
not be intended to deploy effects immediately, but within a foreseeable future,

since it takes time to change the structure of the market (by excluding a
competitor, for example). As we saw before, the infringement will start when

the conduct starts even if effects are felt later, and will last as long as the effects
are felt.s8

3.043 In the Telefonica case a specific plea as regards termination was dismissed. The

finding of abuse as regards the second half of 2006 was based on prices and
costs at mid-2006. The Court of Justice rejected the allegation that the
General Court had reversed the burden of proof by finding that Telefénica had
not proved that there was no margin squeeze during the second half of 2006.
Insofar as it was found, that both Telefénicas wholesale prices and its retajl
prices remained unchanged until 21 December 2006, the date on which the
infringement ceased, without the appellants ever claiming that there should be
any change in the costs taken into consideration by the Commission, there was

no reversal of the burden of proof but a correct assessment of the evidence
submitted to it.8?

3.044 Intel discussed a specific problem related to the end point of the infringement
in case of an unwritten condition of exclusivity. The General Court concluded
that if such a condition is not respected and nothing happens, after a while one
may consider that there is no infringement anymore. In the instant case it held
that if in a period of three years NEC had systematically infringed the
requirement by falling considerably below the agreed thresholds in a manner
clearly visible for Intel, without that having had repercussions on the rebates,
NEC would no longer have had to fear, after a given point in tiftie, a
disproportionate reduction in its rebates. In such a situation, the duration of
the infringement would have been shorter. From the pointac. which the
prospect of a disproportionate reduction in rebates would no 'onger have been
credible for NEC, it would have had no incentive to use Intel for the vast
majority of its supplies.%0 By contrast, where the obligation at issue has been
infringed only occasionally, the fact that the undertaking in a dominant
position does not reduce rebates disproportionately does not mean that the
prospect of a future reduction was no longer credible for the customer.
Similarly, if the attained market shares remain close to those agreed, the
customer’s incentive to use the dominant undertaking for the majority of its

requirements remains, Flexibility regarding full compliance with objectives is

 ——.

88 AstraZeneca v Commission, n. 1, para. 380,

89 (C-295/12 P, Tlefonica v Commission, EU:C:2014:2062, paras 220, 221,
90 Inzel v Commission, n. 22, para. 997,

106

B. LINKING EVIDENCE IN TIME: PROVING DURATION

fficient to rule out the existence of an abuse.”® The Commvslmsndhii
- 1Clenh equisite legal standard that Intel and NEC conclu f .
Pfo"eietft \tzviihraqcertain requirement, that that agreemcntt\.ws (1)? :E;C;e s;:s
S eriod, a proportion
e 210051 atr;dlil}gé t‘}ilvzosusgill;lclztt};gttic req,uirgmgnt. In those circum-
-y bntcden was on Intel to show that, exceptionally, t.hat threat was ng
;tanceséilgibgﬁ)r NEC as of a certain point since that requirement remaine
onger

permanently unenforced.??

4. Termination of the participation of individual undertakings

(@) General criteria

ipati akings is inspired 3.045
Th lysis of the termination of the participation of undertakings is inspire
e ana

articipation had

by the same principles. In some cases thfc:1 pro;i Itllssa;siljtlhlzaar&czsce on hed
tcfminated;f‘mc?rf;(t)ir;lncoiﬁt;?niifllt;(;uEUo%lourts will be inc]ir-led to acce}?t
e“dencf ";l;i:rlcllment cojntinues at least for a limited period of ktlm:ie af:ii rf ocf
Ihitc?jﬂil:sivc cgontact, in application of t}-u: case law as re%ar_ds lt )eonugile ot
t?:b 'Jnfringement itself. This is done ma;nly (btfltte]r:lc:;1 Zx;:agtmzz ﬁ/us_we .
* " a a

ok grol::mdfs : 13%%2?3?{&?;;0;5;&;& cartel.%* In certain cases t,hi
o 'la'c (j:'l Pt specific difficulties of the case, has chosen to set (ilffer(ilx_l
Commlssmnljl ued Otaiin on the basis of the last collusive contacts.” In t lis
datc.s e ']lurl frfocusgo,n situations where interruption is alleged (OI_l tlﬁxs,
Secufo?lo\;vnzrzgsc?;on below), even if the applicable principles are very similar
see fo

as we will see.

I 1€ Nner a] COll[ t IECEI.[)ltllla d 11 1e 715 O1 the O ation o tile l)utdell Of

1ss1 i e was 4
Siemens and the Commission in cases where ther

proof between o

icipati ing in a carte
dispute as to the end of the participation of an und;rtailkm%r} 2 e
- L -
DISP ing on a prior judgment, Perdxidos Orgdnicos”" the (€
AW

91  Ibid., para. 998.

7 4 indicating that Trame was not perceived as
9 o r"rf.VJ' d i v Commission, n. 34, para. 199: document indicating that Trame was P
3 Urafileric Meridiona )

55t ; :5 aras 134-135, 144-148: notes
£ the cartel; T-11/06, Romana Tubacchi v Commission, EU:T.20]1.;560,FE:;1:0 o
P't‘ff‘t ; etin tenc’led to show that the applicant was, in No»’crni?cr 199, cxtcﬂd koo
;‘IA ll?:k ofg;.)articip‘lﬁon of the undertaking in the meeting vtlr;uch pL;tS 21:1}r,1€c:dat‘3 e et (R0
=y ‘ ing 1 ion liable up to :
3 issi v he undertaking in question
the Commission may hold t ’
Polimeri Europa v Commission, EU:T:2011:361, para. 277).

N e isston, n. 22, para. 158. o R
o s b(? Igm{ Ol"hcf:izvnc:g”;fmemﬂ(? Cisterreich and VA Tech Transmission & Distribution v Comi
96 Siemens AG v Commission, n. 40; Siemens

levant, and
94

n. 83, paras 52-55. N
97 Perdxidos Orgdnicos v Commission, n. 41, paras 50-52.
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rely on the inadmissibility of evidence of that cartel obtained by the Commjs-
sion in disregard of the procedure laid down for gathering it, such as the
inspection procedure provided for in Article 20 of Regulation No 1/2003, and

it is not necessary to claim, much less prove, that non-compliance with that
procedure has resulted in harm to that person.2?

By contrast, if the Commission has used the appropriate procedure laid down
for gathering such evidence, any procedural irregularities may be invoked only
by those directly concerned by them, i.e., in the case of an inspection, in
principle, by the person who submitted to the inspection,30 Therefore, where 3
party other than the party that submitted to an inspection conducted by the
Commission under Article 20 of Regulation No 1/2003 invokes an infringe-
ment, during that inspection, of safeguards designed to ensure respect for
fundamental rights, the Court must confine itself to checking that the
Commission did in fact use the procedure laid down to that effect, without
going into the details of the conduct of that procedure unless the party in
question invokes a procedural irregularity likely to concern it directly. In
addition, if the holder of evidence obtained by the Commission decides, in full
knowledge of his rights, not to object to its use by the Commission even
though he could have done 50, he cannot take issue with the Commission for
having used that evidence in its investigation.31

It is less clear whether unlawfully obtained evidence must always be excluded
This is not an outright consequence of the ECHR,* and the case law of 71

y
_4‘

-_— 0

29 Abnametv Commission, n. 23, para. 40.

30 Ibid., para, 41.

31 Ibid., paras 4243,

32 While Article 6 ECHR guarantees the right to a fair hearing, it does not lay Jown any rules on the
admissibility of evidence as such, which is primarily a macter for regulation under national law (Schenk v
Switzerland, 12 July 1988, Series A no. 140, paras 45-46; Heglas v the Czech Republic, no. 5935/02, 1 March
2007, § 84; Popescu v Roumania, 26 avril 2007, § 106). 1t is not, therefore, the role of the ECtHR to
determine, as a matter of principle, whether particular types of evidence — for example, evidence obtained
unlawfully in terms of domestic law — may be admissible. The question which must be answered is whether

the proceedings as a whole, including the way in which the evidence was obt.

ained, were fair. This involves an
examination of the alleged unlawfulness in question and, where the violation of another Convention right is

concerned, the nature of the violation found (Khan v United Kingdom, no. 35394/97, ECIIR 2000-V, § 34;
Allan v United Kingdom, no, 48539/99, ECHR 2002-IX, § 42). In determining whether
whole were fair, regard must also be had to whether the rights of the defence have been respected. Tn
particular, it must be examined whether the applicant was given an opportunity to challenge the authenticity
of the evidence and to oppose its use. In addition, the quality of the evidence must be taken into
consideration, as must the circumstances in which it was obtained and whether these circumstances cast
doubt on its reliability or accuracy. While no problem of fairness necessarily arises where the evidence
obtained was unsupported by other material, it may be noted that where the evidence is very strong and there
is no risk of its being unreliable, the need for supporting evidence is correspondingly weaker (Bykov v Russia

[GC], no. 4378/02, 10 March 2009, § 89; Jalloh v Germany [GC), no. 548 10/00, ECHR 2006-1X, § 96). In

this connection, the Court also attaches weight to whether the evi

the proceedings as a

dence in question was or was not decisive
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Courts, although often appears t033‘b»9A prem;s;c}ﬂ:r; r:)l';z;tc H?SSE;;PE;I; 1;;;
become more nuanced over time. Par1 s been the
ination of secret audio or video recordings. In Archer Daniels Mi
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Principle of protection against arbltrary pulljl.lc 1r‘1ter£{fenltl1101:' 1r111 o 1p7 e

sphere. It mentioned that: ‘there is no. proms%on n .eg a‘lo o 17

addresses the question whether clandestmfi au(‘ho and VldC(-) r;l(:(()ir 111tg;;186(1}ft1-1e

made and used’, noted that the Commissu;n }sltatrjf ;}il;t ;E) t iakzothem e

i support its own inquiry and that 1 ‘

zz(c))iii?g; ;C:iopggg the Decision or in calcplating the fines’, gnd Vt};:;jf?;c
rejected the submission.>* In its Decision 01.1 Nederlandse _Fedemtzfue t ;‘ < iﬂf
voor de Groothandel op Elektrotechnisch Gebied and Tecbmsc_be Ume(,i : enscri ]
mission mentioned that CEF had sent ‘some t_apc rccordmgs an : r':1 The{:e
tions of telephone conversations it had had with certain con:ipan}:}sl .ut e
tape rc::\:clings and transcriptions ‘were made. s‘ecretly an 1271 d0that ©
agreement of the firms concerned’. The Comrmssm_)n _acknfawc gct g
should have returned the tape recordings and trﬂnscrlPtlons imme Gla[ ; y,b o
wriade it clear that they were not used.? However, the Judgm.ent in ‘ o 1 ﬁ;honc
and Others exhaustively examines the use of secret re.co'rdmgz o} .te ezll) on

conversations as evidence, and considers them adm1—551ble, ut in > al}i
particular situation where the recordings were found in the premises

inspected company.3

Inadmissibility of evidence in certain cases may not-be- a.b-sohitc, or tinz;(;;a;
be ways to overcome the procedural obstalee to adm1551b1ht}1. nlsomfessmm11
depends on the attitude of the undertakm_g: for exam.ple, ega[przlumarﬂy
privilege may be waived,?” and the undertaking may decide to reply v

=C . As to the
for the outcome of the criminal proceedings (Gédfgen v Germany, no. 2.2978/’05 ,hE(,::Su?Sla?)EVi (;E rice =
amination of the nature of the Convention violation found, the question whether v Alc idence of
‘ : i i : c a
feX\‘}n'mgltinn obtained in violation of Article 8 rendered a trial as a whole unfiur cuntlrary to ’ 1 S
& : 3 i iculs ion o :
i ircumstances he case, and in particular to the ques
ined with regard to all the circumstances of t , - ‘ : "0 : r
iﬂterg;ﬁn:mr’lsl dc;:fcc rights and the quality and importance of the evidence in question (Géfgen v Germany
he a 4
e 3 5 C- obMindLicenses,
33 [qgc -L]Sn in) EU law, C-276/01 Steffensen, EU:C:2003:228, p.am. 75; € 419/}3,_8?’:[)4"f:zﬁciuy :m
- |L:“U'C‘201]5'812 paras 61-91; Goldfish BV and Others v Commission, n. 17, paras 3HR, S!Dth o
‘;n;pe.tition law, also examining this question in the light of the case law of the ECtHR, wi
C A
. Do 1 i 1 fsi LU T:2003:195,
34 i;f;:'l’;cg Archer Daniels Midland and Archer Daniels Midland Ingredients v Commission, EU
aras 340-342, . ' ekl
35 r(’:‘lr‘“' 3i-:<;ion Decision 2000/117/EC of 26 October 1999 concerning a proceeding pursuant to ?jt{{crc mc;)-
L hmI];_r(r; l'i‘reary (Case IV/33.884 — Nederlandse Federative Vereniging voor de Groothandel op Elektro
the ; b 33. :
nisch Gebied and Technische Unie) (O] 2000 L 39, p. 1) (recitals 32).
36 Goldfish BV and Others v Commission, n. 17.
37 /ﬂ'z;i Nobel and Akcros v Commission, n. 20, para. 90.
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to questions of a self-incriminating nature. Although in principle the Com-
mission may not use documents in respect of which the undertaking under
investigation has not had an opportunity to exercise its right to be heard
during the course of that investigation, it is enough for the Commission to
send a letter informing the company of the potential use of the document for
evidence to be admissible. The lack of objection to the use of evidence

obtained during an investigation may allow use of that evidence by the
Commission.38

Morcover, the fact that the Commission may not rely on a specific piece of
evidence obtained in the context of a different investigation in order to prove
the infringement is no obstacle for the piece of evidence to be at the origin of
the second investigation. To that extent, the Commission will be able to rely
on it in order to carry out inspections, for example,? or the document can be
freshly obtained in the context of a reply to a request for information.“® This is
so even in a case where the evidence in question, on the basis of which an
inspection was carried out, was obtained in a prior inspection but was not
covered by the prior inspection decision.*!

Case law has also discussed the use of evidence obtained in the context of an
investigation by another authority. Exchanges of information are now possible
under the conditions set out in Regulation 1/2003, but the issue arose before
such exchanges were provided for and may still be relevant as regards
information of a different origin. There is no general prohibition in EU law af:
using information obtained in a proceeding conducted by other authoritias as
evidence in a proceeding conducted by the Commission. In Dalmine the Court
of Justice held, confirming the General Court’s findings, that it wzs permiss-
ible to use as evidence in a proceeding conducted by the Commission minutes
of the questioning of former exccutives of a company itvelved in that
proceeding — Dalmine — by the prosecuting authorities of a Member State in
connection with a criminal investigation.® In FSL* the General Court

38 Almames v Commission, n. 23, paras 42-43.

39 See 85/87, Dow Benelux v Commission, EU:C:1989:379, para. 19; C-67/91, Asociacidn Espafiola de Banca
Privada (AEB) and Others, EU:C:1992:330, paras 39-42; Limburgse Vinyl Maatschappiy and Others v
Compmission, n. 18, paras 294-308; T-655/11, FSL and Others v Commission, EU:T:2015:383, para. 54.

40 Groupe Danone v Commission, n. 1, para. 39; Almamet v Commission, n. 23, para. 30; FSL and Others v
Comamission, ibid., paras 55, 101-105.

41 T-521/09, Alstom Grid v Commission, EU:T:201 4:1000, paras 71-72.

42 C-407/04 P, Dalmine v Commission, EU:C:2007:53.

43 FSL and Others v Commission, n. 39. This judgment concerns the Exstic Fruit case that was split in 2007 from
the earlier Bananas casc. This split was triggered by the transfer to the Commission of certain cartel evidence
by the Italian authorities (Guardia di Finanza). The applicants argued that the documents transferred by the
Italian tax authorities were used by the Commission in violation of Article 12 of Regulation 1/2003 because
they were not used ‘for the subject-matter for which it was collected by the transmitting authority’. The
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considered that Article 12 of Regulation 1/2003, on the exchange of 1.nff3r—

mation among competition authorities, does not prevent the Commission
; : 44

from relying on evidence transmitted by another national authority.

However, in relation to evidence obtained from a third-country author_ity and 4.020
the application of the right against selféincrir_mnatlon as regards th.at ev1denctl:c,
the General Court has ruled that rights equivalent tc_) tho.sc established under
Union law do indeed need to be respected.*® Tn Citric Acid the General Court
was faced with a question concerning the use of a document pro-duced in the
US. The evidence at issue was an FBI report which had been obtained 'FhF()}lgh
the Grand Jury process in the US and which had been used as an exhibit in a
trial in the US. The General Court stated that the Comm.issmfl would be
entitled to consider this information as reliable, especially since it hz?d been
declared before a court (Grand Jury). ADM claimed that the mforrr‘mtmn hz?d
been collected without respecting the procedural safeguards of Union law, in
this casethe right against self-incrimination. The (_}eneral Court c‘onﬁrmcd
that rights equivalent to those established under Um-on law should mde}:d be
respected. In essence, the General Court took '_che view that there can be no |
iifringement of an undertaking’s procedural rights v.vhere the Commission |
uses as evidence statements taken in foreign proceedings where that under- |
taking, previously apprised of the Commission’s intention to use tho_se state- ||
ments, has not raised objections in that regard and the Commission %ts'e_lf has |
no reason to entertain serious prima facie doubts as to the compatibility of |

such use with the observance of those rights.# Although the possibility of

using certain pieces of evidence was still an issue on appea_l, the Qe'neral fo;llrt |
judgment was partly set aside?” without the Cour_tlof Justice deciding whet er
use of evidence obtained by third-country authorities was as such problematic,
or the conditions under which such evidence could be used.

EU Courts have been rather reluctant in the past to develop general principles 4.021
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as to the intrinsic probative value to attach to given pieces of evidence. This

General Court confirms the line in Dalmine that the legality of the transfer of the documents to the
Commission is governed by the national law (paras 44-46, 71-50).

44 FSI and Others v Commission, n. 39, ps 7'6—7%1-] i 5 i

45 -, ? idland v Commission, EULL 2272, para A

:Z ;1;ii?iﬁjﬁ;i?t{lfsébi;a:fal Court considered that since ADM had itself relied fm t.hs:.dacAumcnr in the
administrative procedure in support of its own argument, an argument based on self-incrimination could not
succeed (Areher Daniels Midland v Cemmission, ibid., para. 270).

47 C-511/06 P, Archer Daniels v Commission, EU:C:2009:433.
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lack of precise criteria can be explained by the fact that ultimately evidence
needs to be assessed as a whole (see paras 2.102-2.112 above). The EU Courts
have held on a number of occasions that the prevailing principle in Com-
munity law is the ‘unfettered evaluation of evidence [Zibre administration de la
prevue’ in French], the only relevant criterion for such evaluation being the
reliability of the evidence’.#8 The establishment of general rules is inimical to

such a principle.* The principle of unfettered evaluation implies precisely the
scarcity of such rules.50

Judge Vesterdorf, acting as Advocate-General in Polypropylene, made a first
attempt to set out more specific guidelines. He provided a non-exhaustive
checklist for the assessment of the reliability of a report from a meeting but his
guidelines could apply equally to any potential piece of evidence. He stated
that when assessing a document used in a Commission Decision, account
should be taken of the ‘credibility of the account it contains; of the person from
whom the evidence originates; of the circumstances in which it came into
being; whether, on its face, the document appears sound and reliable; and the
person to whom the evidence is addressed’.5s Similar formulations were used
later by the General Court in Cement,> German Banks,5 and Danoneés* and
have become common nowadays,55 even in cases outside the area of cartels.”s
The General Court holds consistently that ‘as regards the probative value of
the various items of evidence, the sole criterion relevant in evaluating the
evidence adduced is its reliability’.s7 Accordingly, even a single piece of
evidence can be sufficient to establish an infringement provided that-the

48 C-411/04 P, Salzgitter Mannesmann v Commission, EU:C:2007:54, para. 45; C-239/11 P,C 45/11 P and
C-498/11 P, Siemens and Others v Commission, EU:C:2013:866, para 128. This principle applies to all

areas, see, for exarnple, 261 and 262/78, Interquell Starke-Chemie v Council and Compnriss an, EU:C:1982:329,
para. 11

49 T-286/09, Intel v Commission, EUT:2014:547, para. 722.

50 Siemens and Others v Commission, n. 48, paras 190-191.

51 Opinion of judge Vesterdorf, acting as Advocate General, in T-1/89, Rhéne-Poulene v Commission,
EU:T:1991:38, scction LE 4.

52 Cimenteries CBR and Qthers v Commission, n. 6, paras 1053, 1838, 3172.

53 Dresdner Bank and Others v Commission, n. 11, para, 121.

54 Groupe Danonev Commission, n. 1, para. 286.

55 See T-112/07, Hitachi v Commission, EU:T:2011:342, para. 70; T-44/00, Mannesmannrébren-Werke v
Commission, EU:T:2004:218, para. 84; Siemens AG v Commission, n. 7, para. 54; Aragenesas v Comimission,
n. 12, para. 103; T-439/07, Coats Holding v Commission, EU:T:2012:320, para. 45; GDF Suez v Commission,
n. 10, para. 161.

56 1-461/07, Visa Eurape and Othersv Commission, EU:T:2011:181, para. 182; T-111/08, Mastercard and Qthers
v Conmission, TU:T:2012:260, para. 154. In stated aid cases sce T-198/09, UOP v Commission,
EU:T:2013:105, para. 41. In trade mark cases, see [-454/11, Luna International v OHIM, EU:T:2013:206,

para. 40; T-312/11, Siid-Chemiev OHINM — Byk-Cera (CERATIX), EU:T:2012:296, para. 29 and the case law
cited.

57 Hitachi v Commission, n. 55, para. 69; dragonesas v Commission, n, 12, para. 102; Coazs Holding v Commission,

n. 55, para. 45; T-566/08, Tstal Raffinage Marketing v Commission, EU:T:2013:423, para. 43.
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Probative value is such that it attests definitively to the existence of the

infraction.®

We saw before that over recent years the General Court h.as been more }clnptiln

about qualifying certain pieces of evidence as having parﬂ?ul_arl}{ h{gh, llg L

moderate or low probative value (see para. 2.102 abo*\fe). ThlS S191'1tr1}[:1151c value 12
always based, as any ecvidentiary issue, on gcnera.hzanons.. T e‘bplegce o

evidence is included in a given ‘category’, to which certain attri ut(,?-1 e
normally associated. For example, an ex post statement adml.ttmg-lgu {‘ hls
normally reliable since nobody admits gt}ﬂt ur']l(:?s h‘e or she is glllil ty. het
contemporaneous document is reliable since it is dlfﬁcult to b? eve tha

somebody would have written on a piece of paper sorr‘leth_mg (szhmh is not trui:,
in the ‘hope’ of somebody using it in a future investigation.® Tbese gene;a =
izations are sometimes explicitly stated in judgmcnt.s. We will see a :w
examples Below. The fact that the factual assessment is based on generaliz

ations hat ‘several consequences. Generalizations are not rules of hnfv, but a;re
based ei1 experience. They are compatible with the unfcttered_ evaluation of Ffe
«vilence, as they do not legally prescribe the value to be given to a specific
piece of evidence. As for any generalization based on experience, parties may
provide indicia that the assumption on which the gener_ahzahon is made does
not apply in the instant case. Using case—spec-lfic evidence, gnfl ‘party Calrj.
challenge the existence of the background conditions unde_r which a genera -
ization becomes operative.®! That is why even when relying on g'enerahzaf
tions, the General Court often leaves open the Floor _for .th.e ex1stenc_e o

specific circumstances.®> The General Court, sometimes implicitly, sometimes

58  Cimenteries CBR and Others v Commission, n. 6, para. 1848; Intel v Cnmmij.xim., n. 49, pa.ru 719. o

59 A. Stein, Foundations of Fvidence Law, OUF, 2005, 65-9. Bﬂcau?(-: generalizations remuin an unspoken p
of the reasoning process, their influence cannot always be seen directly.

& Danone v Commission, n. 1, para. 288. ,

2(1) g(:‘jht:};i example, the generalization that witnesses testify in 2 disintcrcsfecl. way inay ?5132?631T:jrl;y
evidence showing friendship between the witness and the accused (see Stein, n. 59, 9 d.t ‘Ommen,
generalizations are acceprable as a basis for inferences only to the extent that they corrc‘s}]jo?l oTLhC non
human experience, but therein lies a danger. GCHCFH“Y.‘AFiOnS change, or should change with time. y may

i etext for reactionary or discriminatory reasening. .

62 g?‘:j Crcz;rds the probutivf:q:falue attributed to evidence which g.ocs. ag‘uinst the %nteiésts hoft tlzsgirlslzg
providing it, ‘it implies, a priori, in the absence of special circumstances indicating f{bcrwzr.f, t 1t“ tha 3 coon bat
resolved to tell the cruth’ (T-67/00, T-68/00, T-71/00 and T-78/00, /FE Engineering an : 12.;/02
Commission, EU:T:2004:221, para. 211; T-109/02, T-118/02, '|‘7122/G2-,‘T—'l25/02, T—126/0:.2,“ - : A.(’-,
T-129/02, T-132/02 and T-136/02, Bolloré and Others v Commission, EUYT :_2007:115, para. lfvnff, ézemfm‘ d;
v Commission, n. 7, para. 34; FSL and Others v Commission, n. 39,. parfl. 1'31). In the sam‘e \fem,;j u:g:lﬁ
statements of a third-party undertaking such as a customer which is, in (.:sstnce, A witness, ; o
acknowledged that such an undertaking may, in certain cases, ha.ve an m?erest in .n.ot reve hltnfdu X
infringement, for fear of retaliatory measures that the undcrmllcmg in a domm.amtlpoa?on. n’ugt ;iti:n
against it. However, it is very unlikely thatan undertaking, for which the undertaking in a ¢ nr‘nma[.l p.o "
is an unavoidable trading partner, will accuse that undertaking wmng,'ly of conduct- L-c:.nsnrjt;ngl o
infringement of Article 102 TFEU, ‘in the absence of exceptional circumstances (Intel v Commission, n. 46, para
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explicitly, makes it clear that only a substantiated allegation shedding doubt on
the value of the document in question will be considered.s3 Yet, the decision-
maker must consider all case-specific evidence pertaining to the case.

Therefore, even if case law provides some guidance as to the factors which will
determine the probative value of certain types of documents, factors that will
be explained in the following scctions, the outcome of such an evaluative
process may be a complex one, as the specific factual matrix of each case will be
necessarily different. Precedents need to be relied upon with the outmost
caution. However probative a document may appear to be on its face, it may
ultimately be ignored if other documents contradict it.5 Documents with low
intrinsic probative value may become important if they match other docu-
ments. So the impact that each piece of evidence will have on the overall
assessment crucially depends as well on factors external to it. The soundness

and reliability of a piece of evidence is proportional to the extent to which that
evidence is consistent with other known facts.

The following sections will examine separately pieces of evidence drafted at
the time of the infringement, that is to say, in tempore non suspecto, and pieces
of evidence created during the course of the procedure (in tempore suspecto).
Whereas the problems of probative value in the first category are normally
related to the interpretation of the document, and eventually its origin and
authorship, the probative value of the second category of evidence is normally
subject to more principled criticism. It is rare for contemporaneous docurmerts
to suggest contradictory narratives, but it is quite common to see . post
accounts of facts which are in total contradiction. It is precisely in thie weight

to be given to ex post statements that one can see that there is a higher degree
of subjective assessment involved.

721-722). Statements given by an executive on behalf of an undertaking are considered in many judgments
to have a higher probative value than that of an employee of the undertaking,

acting as a private person,
whatever this individual’s experience or opinion. This is because a company ex

ecutive is considered to be
under a professional obligation to act in the interests of that company, and is therefore unlikely to confess
lightly to the existence of an infringement without weighing the consequences of so doing. “‘Where there is
nothing in the cvidence to support the view that an executive might have failed to fulfil that obligation’, the
evidence is of particular probative value (JFE Fingineering and Others v Commission, ibid., paras 205-206,
296-299),

63  Sece,ep., Infineon v Commission, n. 2, paras 182 and 256,

64 In certain cases the probative value of contemporancous documents mentioning the name of a person as

having attended a meeting may exceptionally be put into doubt by other contemporaneous documents

(Cimenteries CRR and Others v Commission, n. 6, paras 1347-1349; for the case of one undertaking providing

a plausible alternative explanation of a document see also para. 3432). In Plsticos Esparoles the General

Court put in doubt the probative value of the (contemporancous) attendance list of a meeting on the basis of

an ex post statement (T-76/06, Pldsticos Esparioles v Commission, EU:T:2011:672, para. 47).
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1. Documents written in close temporal connection with the events have
high probative value

It is settled case law that the documents drawn up ‘in close con_nection with
the events’, i.e., written during the facts or soon af‘-[erwalrds,63 and clea.rly
without any thought for the fact that they might fall into the hands of th%rd
parties and/or the authorities, must be regarded as having great prebatwe
value.56 Whether the document belongs to that category may be subject to
debate in certain cases.®”

Particularly reliable are documents created in the ordinary course of buseness.
They carry more persuasive force than those that are not so.prepared. Btusmfi:s
records cafty ‘an aura of reliability’ because the regularity of making the
business wecords and the routine involvement of the record keepers suggest a
regularicy which reduces the risk of mistake.®® Two categories of releords :;re
sornetimes presented in competition cases: actual records (customer- _1sts, sa e;
and pricing information) that inform the court abeut market condlf:'mns,lan

analytical records (such as strategy documents, bu31.r1ess and marlf:]itmg P ar;ls.,
or projections), which tend to predict future behaviour, k')ut also i ust;ate t :i
player’s perception of the market, and the reasons for its eonduct.. nterna
documents may be particularly relevant in abuse cases, as t_hey help to interpret
the rationale of the conduct of the dominant undertaking (see para. 2.035

above).6?

65  T-9/99, FIFB and Others v Commission, EU:T:2002:70, para. 266: a note drafted several :a:eek_s ﬂ’ter;.ng. (fmj
Others v Compmission, n. 39, para. 223: the note continues to be contemporaneous even if written not during
the meeting, but after the meeting, . i

66 T-157/94, Ensidesav Commission, EUT:1999:54, para. 312, T-68/89, l—"77;"'89 and T-78/89, LSIVaLmJ.’ t’_;ﬁf‘;ﬁsr‘s V-
Commission, EUT:1992:38, para. 238; Archer Daniels Midland v Commission, n. 45, paras 277, 290; | zfmm;
AG v Commission, n. 7, para. 54; T-191/06, FMC Foret v Commission, EU:I:ZOl]A.:ZA??, Fiara. 188; i;a;‘;z
Raffinage Marketing v Commission, n. 57, para. 80; T-762/14, Philips v Commission, EUT:2016:738,

ara. 109. ) . ‘ -

67 };'or example, in Guardian the General Court carefully examined a series of meeting notes -and reje‘z_ted Fhe
contention that the notes were not contemporaneous with that meeting since they were demgn;.ltcd meenr}g
minutes, had 2 high degree of precision, and were neat and well-structured (T-82/08, Guardian Industries

i 0 1551 A B B & aras 39-40).
and Guardian Europe v Compmission, EUT:2012:494, puras , o ’

68 V. Walter, ‘Evidence in Competition Cases: An American Trial Judge’s Perspective’, in qu. E‘hjlcrman}w dn_d

M. Marquis, eds, European Competition Law Annual 2009: Evaluation of Evidence and its Judicial Review in
. Ma ,eds, E
Competition Cases, Hart Publishing, 2011, 653, 658. ) - - .

69 See ?-321/’05, AstraZeneca v Commission, EUT:2010:266, para. 694; T-1535/06, ‘Tomm Sysrgm.,\ and Ot.bers v
Commission, EU:T:2010:370, para. 35. They were also very relevant in the analysis of the motives leading .to
a patent set’tlemcnt which was found to infringe Article 101 TFEU. As rega.rdsA the existence opron:ntml
competition at the time, contemporancous documents reflecting the expectations of the parties to an

agreement were more reliable than ex post facto evidence in T-472/13, Lundbeck v Commission,
EU:T:2016:449, paras 138-141.

175

4.026

4.027




4.028

4.029

Chapter 4 PROBATIVE VALUE OF THE DIFFERENT EVIDENTIARY MEANS

2. The evidence does not need to come from the undertaking accused

It does not matter where the evidence is found. Of course, documents drafted
by the applicant’s own employees or managers can be relied upon as evidence.
In certain cases, such a price abuses, it is necessary to rely on internal
documents of the undertaking under investigation.” Tt is extraordinary for the

undertaking to contest the authenticity of its own documents, but it may
contest their probative value.”

Evidence may also originate in other undertakings, and even third parties.”?
The fact that the inculpatory documents were not found at the applicant’s
premises or were not distributed to other undertakings does not diminish their
probative value.” Case law on the value of documents which are not
exchanged with the accused fluctuates. In GDF, the General Court stressed
that ‘the Commission cannot be required to rely on documents exchanged by
or common to the undertakings in question. It may therefore rely on internal
documents of those undertakings, as long as they make it possible to establish
the existence of an infringement’.”* However, in Toshiba the General Court
considered that an internal document may have a slightly lower probative value
than one exchanged with the counterpart in the cartel.”> On the contrary, in
FSL the fact that the written notes were personal in nature and not to be
shared was seen as an element in favour of their reliability.7s

4.030 'This case law extends beyond cartel cases. In Visa the General Court stated

that the fact that the document had been provided by the complainant did aot
atfect as such its probative value.?” In Inte/ the applicant contested the wse of

70 See, abundantly using internal documents, 85/76, Haffinan-La Roche v Commission, BL1:C.1979:36, para 69,
75; Intel v Commission, n. 49; T-336/07, Telefinica v Commission, EUT:2012:172.

71 Ibid. Sece also T-131/99, Shaw and Others v Commission, EU:T:2002:83; coneerning a rejection of a
complaint, the applicant did contest the probative value of certain internal documents of the undertaking
subject to the investigation. For the General Court the reliability of documents copied during inspections,
upon which the Commission based its calculation, were not prima facie open to challenge: ‘Tt would be
otherwise only in the case of fraud, which is not alleged by the applicants and which is moreover unlikely in
view of the number and complexity of the factors invelved' (para. 101).

72 Evidence which does not originate with any of the participants, such as correspondence between third
parties, can be used as evidence. See 40/73-48/73, 50/73, 54/73-56/73, 111/73, 113/73 and 114/73, Suiker
Unie and Others v Commission, EU:C:1975:174, para. 164; Cimenteries CBR and Others v Commission, n. 6,
para. 46.

73 See, to that cffect, T-3/89, Atachern v Commission, EUT:1991:58, paras 31-38; PVC II, n. 21, para. 667;

T-56/99 Marlines v Commission, EU:T:2003:333, para. 57; Gimenteries CBR and Others v Commission, n. 6,
paras 1397, 1546.

74 GDF Suez v Commission, n. 10, paras 224, 225
75 T-519/09, Toshiba v Commission, EU:T:2014:263, para. 97.

76 FSL and Others v Commission, n. 39, paras 199-200: ‘an honest reflection of the matters in question as
perceived by their author'.

77 Visa Europe and Others v Commission, n. 56, paras 183-184.
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customers’ estimates, arguing that an infringement canno_t be based or% what
the customer believes. The General Court noted thatz in that.case, in th:a
absence of a formal exclusivity requirement, the Commission 1:‘ehed on Dell’s
internal estimates to establish that the applicant de facto had mfo_rmed De]l};
during the period in question, that the level of the rfabr?ltes was subject to tsiu}cl
a requirement. That approach, by which the Commission tookvaccoqrcllt of t c;
expectations of one of the applicant’s customers solely to establish evidence o
the applicant’s own conduct, could not be criticized.”

The way the document finds its way into the file may have an impact on its 4.031

probative value too. A document may reach the ﬁlf{ in diffcrent Ways. A
contemporaneous document may be found during an inspection, or be gl;ffan
later by an undertaking in reply to a request for ?nformanon or as pa_rtl_o its
Jeniency application. Although it will be extraordinary for lem.ency app 1ca}r11ts
to provide fake’ documents,” the General_Court.doe§ sometimes stress that
certain diicuments were copied during the inspection, in order to exclude any
doubts as to their authenticity.®

3. Authorship, ‘second hand’ information, and documents which are
unsigned or undated

The fact that the author and the date are known will reinforce the reliability (?f
a document. However, a problem which frequently arises is that a document 1s
not dated, or its authorship is unknown. As such, those are elements that.do
not render such pieces of evidence inadmissible, but they may have a bearing

on their probative value.

In Seamless steel tubes, where this issue was central to the case, the Court of
Justice held that anonymous evidence can be admissible, even if the.fa%ct that
the origin is not disclosed needs to be taken into account in determl_n_mg the
probative value of such evidence.®! After stating that in EU competition law

78 Intel v Commission, n. 49, paras 521-523, 1087. The General Court Considcr.cdv[hnt the judgm.c:ntr‘m ta.s;
C-280/08 P, Deutsche Tlekom, EU:C:2010:603 was irrelevant. That case law 1.nmtcd the legal criteria wi 1:1
may be taken into account when assessing the lawfulness of a pric.ing policy, but do.cs not prcvi:r‘ltb]tili
Commission from relying, as regards the facts, on the internal expectations of a cust'nmcr in order to estal sd
evidence of the dominant undertaking’s own conduct. In the Tnse/ case, the allegation of an abuse was ba‘zc
exclusively on the applicant’s own conduct, of which it must have been ufmrr:. See alslu ;Cumiﬁ?c th
Commission, n. 69, paras 138—141, where contemporaneous do.zuments reflecting the expectations of the

ies agreement were more reliable than ex post facto evidence. o
79 %T:];iizodi:es]ir:ppcn, see debate around the authe'?'lticity of several emails in Infineon v Commission, n. 2,
aras = 7-186.

80 %‘fg;é}?z(}j;‘352;;;55:50?2, EU:T:2013:459, para. 484; Groupe Danone v Commission, n. 1, para. 288;
Philips v Commission, n. 66, para. 110; fnfineon v Commission, n. 2, para. 193.

81  Salzgitter Mannesmann v Commission, n. 48, paras 46-50.
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cases, ‘oral evidence plays only a minor role, whereas written documents play a
central role’,®2 the Court recalled that the taking of evidence in EU com-
petition law cases ‘is characterised by the fact that the documents examined
often contain business secrets or other information that cannot be disclosed
or the disclosure of which is subject to

significant restrictions’. In such
circumstances:

the principle that everyone has the right to a fair legal process cannot be interpreted ag
meaning that documents containing incriminating evidence must automatically be
excluded as evidence when certain information must remain confidential. That

confidentiality may also relate to the identity of the authors of the documents and also
to persons who transmitted them to the Commission. 53

gned or undated does not impugn its
origin, probable date and content can be determined
with sufficient certainty.®4 In certain cases it may be possible to infer the
approximate date on which the document was written on the basis of its
content. For example, an unsigned (bur dated)
Coats (fasteners) judgment. Even if not signed, ‘it
on that document (15 January 1977) that it was
facts’ and the information contained corresponde

evidentiary value if its

document was crucial in the
can be assumed from the date
drawn up at the time of the

d to that contained in other
documents.®s Similar explanatory efforts were deployed in Toshiba.6

In some cases, even if the note is not signed, explanations by the undertaking
whose employee drafted the note will be taken into account.®” However, for a
piece of evidence to be ‘completed’ by explanations it must contai
mum’ of evidentiary value, otherwise the onl
ex post submission.s® The fact that the und

n_a-‘mini-
y piece of evidence is inreality the
ertaking concerned canot provide

82  Ibid., point 42 (the Court means also written ‘witness statement’, as it is clear from the French expression

used, ‘prewve testimonial . See also T-47/10, Akzo Nobel and Others v Commission, EU:T:2015:506, para. 316.

83 Salzgitter Mannesmann v Commission, n. 48, paras 43-44,

84  See, to that effect, T-11/89, Skell v Commission, EU:T:1992:33, para. 86; Cimenteries CBR and Others v
Commission, n. 6, para. 901; Groupe Danone v Commission, n. 1, para. 288: not signed, not dated; Toral
Raffinage Marketing v Commission, n, 57, para. 81; FSE and Others v Commission, n, 39, para. 204.

85 Coars Holding v Commission, n. 55 , paras 62-70,

86 Tushibav Commission, n. 75, paras 94-95.

87 T-54/03, Lafarge v Commission, EU:T:2008:255, paras 369, 373: note without known author and with no
addressce, where the General Court took note of the ex planations given by Gyproc about the authorship and
the conditions under which the note had been drafted; T-558/08, Eni v Commission, EU:T:2014:1080,
para. 63.

88  For example, in Kone, the General Court considered that a lists of projects annexed to a leniency submission
which were ‘in any event undated’, had ‘no intrinsic value in establishing that there was a cartel in Germany
without the explanations provided by Kone in its submission, since they contain nothing to indicate that the
projects mentioned were unlawfully allocated between competitors’. The same was true ‘of the hotel bills
accompanying the submission ... , which establish only that Kone’s managers were at a hotel at a given time
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ample
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by the Commission, will not necessarily diminish the proba

explana
despite requests
tive value of the documen

LB‘)

I 1E. HsLyria OWEV a y .V A O V W 4.(]36
T S mens A l‘ ] 3 € 61’, note b an lndl ldual wWas held t ha (& ].0

obative value when it does not r;ontainfany ;if)ezr;:; ;093}; (:;zcszrr; :Vilel::i
rre .

z;z}it:V;;Zizi{fi?s::;iebigezztgfe ?:z:sr;jnil the Creatior; of the docurr;calz;ntlﬁz
1 i ent pre

B o gy S i Amens, o e

‘éli?:‘: );aii 1Only ‘moderate probative value’ to a document oi ufnkno;vndattehs;
1 fi efore the da

B ks Yo e B, e e

whi

individual’.”?

PI‘

g = ortance SU“ Ci O € Id( a (814 X f 4 d a 4.03
G a h f h a umen S been W1l
74 en attac (1 ti th tt t d h b 7

up/by a direct witness of those events’,”? but it has been helj 1‘r1 othiri;:aizi
n:wt ‘the exact identity of the author’ of a contemporaneous OLuT:I:n s not
cAru'cialf‘?’ The fact that the person who w-rotc Cf)ntemporaneous I;Oa ‘Cartzl .
have final responsibility for setting prices (in the CCLI:[;:Xt 0r Seenne
irrelevant, if the person is a dirf(:ict V\_rlitness ?f tl;ihf;v;r;:ﬁonr; ;Z e analityof
al Court will examine in detail aspects o onall
Slzn;;rson having written the notes in question.” In o.rc:r ;}?ef)r(?z;:(; ;affttt}clg
person was reliable, it may compare the relevant notes with o

by the same person.”®

. . s .
AT at 4 mee T was T n T Aty anti-competinive co ct mn €
d that ng room s reserved but contain 1101'.]111'1@) dicative of comp U
. . e t t Tt duct th

I55h . 100).
clevator and escalator sector’ (Kone v Commission, n. 6, para )

] 1951 aras 100-104. o -
5 ﬁ[mﬂ;i;"?v;’of;:/zg;mg;jj;sp;ﬁ Osterveich and VA Tech Transmission & Distribution v Commission,
90 T-12 -T- . ]

EU:T:2011:70, para. 67. i
o AG v Commission, n. 7, para. 151 } . o 54,75
91 5;:;‘12; ineering and Others v Commission, n. 62, para. 207; Stemens AG v C_mé”m“;;:!;” vpcammimw,
L {[‘ 1;4/02 Manuli Rubber Industries v Commission, EU:T:2013:260, para. 104; am‘sb Edgthﬂt o -
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Some recent cases show that judges will give less probative value to infor-
mation which is reported ‘sccond hand’, although case law is rather fluctuat-
ing, and the assessment will very much depend on the exact position and
responsibility of the person in question. In 84e/l, the General Court held that,
[t]he fact that the information is reported second hand is immaterial since the
Commission expressly uses the note as written, contemporaneous evidence of
the facts, and as evidence that producers other than the author of the note had
concluded an agreement’.” Other judgments show that the General Court is
not likely to deny probative value to a piece of evidence just because it is
alleged that its author, while being an employee or a manager of the company,
may not have sufficient knowledge of the facts or circumstances to be
proven.®® In Groupe Danone, a crucial document found in the premises of
Heineken was not denied value just because ‘the information in question may
have been furnished to Heineken by Interbrew’.?? The Court found it:

impossible to accept the only argument which could support such a challenge to the
accuracy of the information contained in the document, namely that Interbrew might
have intentionally passed on false information to Heineken for the sole purpose of
providing a basis, in view of the possibility that the Commission might decide to

impose a fine, for an argument that pressure had been put on it, thereby enabling it to
minimise its role in the cartel.

In Intel the General Court gave probative value to emails which were drafted

by employees which were, according to Intel, not sufficiently close to the
facts,100

97 Skell v Commussion, n, 84, para. 86. In T-343/06

\ Shell Petroleum and others v Commission, ETJ:T:2012:478,
para. 207, the General Court held:

the fact that information is reported second hand has no influence on its probative alus v In the present
case, that employee was responsible for purchasing bitumen for HBG and  vorked closely with the
employee who participated directly in the consultations with the WS, and then in the cartel meetings.
Accordingly, the Court takes the view that the notes drafted by HBG

s head of procurement at the time of
the facts have significant probative value.

98 Cimenteries CBR and Others v Gommission, n. 6, para. 907: ‘As regards the argument that Mr Kalogeropoulos

was not familiar with the reality of the cement industry, it is not credible that he should make a statement to
the board of his undertaking without being informed of the industrial and commercial environment in which
that undertaking operated’; in the same sense, PVC I, n. 21:

the objection ... that those documents were not reliable because their author was not from the PVC sector
cannot be accepted. Both those documents contain precise indications, especially as to dates, percentages
and the number of participants in the PVC system, which lead to the conclusion that the authors had an
exact knowledge of the mechanism which they were referring to, and from which

they intended to draw
lessons in the light of ‘experience gained’

(para. 593); Shell Petroleum and others v Compmission, n. 97, para. 207.
99 Groupe Danonev Commission, n. 1, para. 288,

100 Tnéel v Commission, n. 49, paras 1165, 1181; see also para. 1254, on the probative value of a

Tow level
employee’, who was however informing his superiors.
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Vet, the ‘second-hand’ character is considered a relevant elcmen;1 in other c:rs;;_.
In }Amganems, the General Court held that thc.: note of a tel-cp ;ne conve e
tion has more value if it is based on a conversation d%rectly with }E e comp o
concerned, rather than a situation where somebody in the telep cl)r'lc ];:01?' "
tion claims to have talked to the competitor concerned. Thc {nu tip cad{zrﬁiw
the number of intermediaries involved results in a redu_ctwn 11(1)]11 'ch(;1 .cre i ‘f
of the item of evidence relating to the contacts at Jssue. Td1s typzstci)_
document was qualified as ‘indirect’ cvidc.ncc-.loz This is conmderﬁ to T;)te -
wute ‘contemporaneous evidence of the 1nfr=1ngemcnt in thz;t t eir }rle;) e 1
events capable of proving that infringement’, but .the not_es 1o‘no ,t po plij
‘onstitute contemporaneous evidence of events directly mvt; ving : refepr -
cant’. Accordingly, ‘in spite of the fact that tl-lOSG thrce'ref t.arcnce e
evidence which came into being during the period of hthtf;1 :rl -iilig:g;iir;ed e
ard it as probative it is necessary to assess whe

zbjigf?C;Zi:[c?cgree I;y other evidence’.19% In Siemens, the Genera}ll Co}tlirt f;:_:
only ‘mciderate probative value’ to a document of unknown 'alilt‘ 0(;;1 alle
taining ‘“omments on facts ... heard from another unknown indivi :

4 The degree of precision of the document

The greater the level of detail provided in tht_e evide.nce, the m{)re 1t: izeci;bﬂt}?;
is enhanced.195 This consideration, which is particularly re g;aznb il flso
statements provided to the Commission (see paras 4.079—h4. e :c :n rlotes

applies to documents, such as minutes of- meetings, or acrll V::«' n o o
where the level of precision is a key determl'nant of their evi ejl 1ar?lfn View; o
Yet, poorly written documents are not deprived of p'robztth v tu%he oy
the difficulty of obtaining direct evidence of clandestl.ne c,ori uc f e
Court has rejected arguments contesting the probative value of ha

. el . b
A cas v Commission, 0. 12, para. 182, The degree of credibility of the typed .notes \wnuﬁl.l;.lvcre i;r;
- mgﬂm_’f the employee had actually had that telephone conversation with the applicant than if 1t we
reater I 2 ally : : D6
lirnployc:—: of the third company who had that conversation with the applicant.
i aras 186—188. ‘ ) e
1(.;3 ;:lj’ P‘;;S 189. The General Court gives weight to the fact that contacts between one compz.nj aut e
.y para. i i . : : ~ ; s
1 l li }:nt were mentioned in a telephone conversation with a third competitor, but the Lomp‘mif i e
It 1¢4 : : .
iptpranscri t of the telephone conversation with the applicant (paras 190-191). Torfthc tr[elqtt t-][;;rriﬂ-mn !
vidence I\:vcl-e not confirmed by other pieces of evidence (paras 193-203). The alct. 1.1]:1L1;T2015.6w
- : iha v EUT: :610,
‘second hand’ is alse relevant in case of ex posf statements (T-104/13, Toshiba v Commission,
C o
para. 76). o
& AG v Commission, n. 7, para. 3 . g S —
?(J)Lf Vii:::tZounts is the original version (which is normally quoted in footnote of decisions) (T-59/ o
5 2 £ g
C ission, BU;T:2011:361, para. 186). ' ' o .
106 {E";Tlpa vrec:ci:zmé‘cr‘liled nature of that information makes it wholly unlikely that it surlplly reg;(z‘c‘(rllmarzi
he , dets 4 s ly - o
gossip, Pwas completely wrong or invented (Shefl v Commission, n. 84, para. 86). See also
para. 593.
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notes because they were ‘summary in form’,'%7 accompanied by asterisks and
question marks or with the comment ‘to be verified’,198 used ‘key words’ or
abbreviations,'®® or in general because they had to be examined in the context
of other information in the Commission’s possession.110 People may be
interested in different aspects of the same meeting, so differences between
notes relating to the same meeting are not enough to exclude their probative

value. The author of the note may not have intended the note to be
exhaustive.111

The more precise the document the less likely it will be that the undertaking
accused will convince the Court that the document will have another plausible
explanation,''? but in any event the plausibility of the interpretation of a
document will depend on the existence of other pieces of evidence: a plausible
interpretation of a document in isolation may become implausible when the
overall evidence is considered (see, on the importance of plausible explanations
and the holistic approach, paras 2.032-2.037). Even if the contemporaneous
piece of evidence may not be direct proof of anticompetitive contacts, its
content may be indicative that the relationship between undertakings goes
beyond the limits of ‘normal competitive conduct’, which may be very relevant
when there are some evidentiary gaps (see Chapter 3, on duration).1’ The
Court may also read by implication certain things into a document, even if the
topic is not explicitly addressed in the document.!14 The degree of precision is
quite relevant when the anticompetitive conduct is to be inferred from data or
tables in possession of the undertakings at the time of the infringement, a8t
can be inferred that that precise information cannot have been obtained from
customers (see also paras 2.069-2.093 above, on inferences).

107 'T-303/02, Wesifalen Gassen Nederland v Commission, EU:T:2006:374, paras 105-108

108 FMC Foret v Commission, n. 66, para. 188,

109 FSL and Others v Commission, n. 39, paras 202-203.

110 T-186/06, Sofvay v Commission, EU:T:2011:276, paras 405-406; FSL. and Others v Commission, 1bid.
111 Cimenteries CBR and Others v Commission, . 6, para. 1130.

112 For analysis of plausibility of alternative interpretations of a document see, for example, Groupe Danone v

Commission, n. 1, paras 226-227: whether handwritten notes reflected information obtained from customers;
Intelv Commission, n. 49, paras 1258-1259; Shel! Petroteum and othersv Commission, n, 97, para. 206; Fapricela
v Commission, n. 92, para. 119; T-389/10 and T-419/10, SLM v Commission, EU:T:2015:513, paras 235-237,
Hitachi v Commission, n. 55, para, 85; Totl Raffinage Marketing v Commission, n. 57, paras 123, 153;
T-482/07, Nynds Petroleum and Nynds Petréleo v Commission, EU:T:2013:437, para. 218.

113 Siemens and Others v Commission, n. 48, para. 253.

114 Ibid., paras 90-91: ‘there is nothing preventing the subject concerned, even if it is not expressly addressed in

the documents at issue, from emerging implicitly from them and, consequently, through their interpretation’.
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5. Preparatory documents

In certain cases internal documents may be seen as prcpa}ratory,' and t-he 1§sue
of their probative value may arise, since the fact of preparing a dlS(:.llSSlOl’l oij
not mean that the discussion actually took place. In fact, such- clo(,u{nen.‘ccs1 Wld
rarely be the only ones to prove the infnn_gement, and they va_q]l b_e ;(.)nm ere t
a5 relevant insofar as they disclose the existence of a'n on—gomg'm -ﬂng(ﬂf‘{le}rll
(as regards taking into account documents pre-dating the begmngg 0 et z
infringement found, see paras 2.10(_3*2.107 a}b_ove). ‘In Gr?upeh aﬁan ;he
contemporaneous document was considered an aldefmem-mre rat ffst an
notes of the actual meeting, and therefore had less probative value.

Undertakings rarely plan to have anticompetitive discussigns with competltors1
unless there is a certain understanding between them. So, in GDF the G(_anera
Court held as regards ‘preparatory briefing notes’, where there was nojchmg to
prove that the content was exchanged during the meetings to which they
relate/ that ‘although that fact may result in the prol.)at‘we value of_ those
doftments being qualified, it cannot prevent the Commission from relyn;g on
‘hem by way of inculpatory evidence’ and _that ‘tbc fact th'%t the un}cierta T{gi
in question intended to deal with certain subgect‘s r(f:latlng to t 1;: IEM- e
sharing between them in itself constitutes an indication that suc hs affmg
actually existed. It concluded that ‘[t]hese dociuments are n?t there ore
without probative value and thus ... are relevant’.}1¢ Comparable reascni)r?ng
was applied in Intel, where the General Court. held that doc_umf:nts p1r;37 ating
the conclusion of an agreement were not deprived of probative value.

E. INFORMATION DRAFTED EX POST

1. Introduction

Nowadays, much of the evidence in the file is created ex post,. and its _crcanon 1s
due precisely to the existence of the prOf:edure. This evidence in tempore
suspecto will normally have lesser probative value .than contemporaneous
evidence, but it will be important when the body of evidence does not contain

118
a sufficient number of contemporaneous documents.

115 Groupe Danone v Commission, n. 1, para. 242: the existence of the meeting as such was not contested by the
applicant.

116  GDF Suez v Commission, n. 10, para. 226.

117 Intel v Commission, n. 49, paras 734-745, 806. . .

118 As regards infringements during inspections, the General Court also tends to give more welaht ;o
documents drafred during the inspections than afterwards. In E.on the General Court considered,
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In some cases ex post statements are produced in response to a measure of
enquiry adopted by the Commission or by another authority. In other cases
they are spontaneously provided by the undertaking, often in order to try to
benefit from a reduction for co-operation under the applicable Leniency
Notice. These leniency statements may be provided as statements made by
individuals, often witnesses of the events, normally as part of the leniency
application, or as corporate statements, i.c., as statements made on behalf of
the company, normally by a person who duly represents it. Nowadays it may

also take the form of interviews in the sense of Article 19 of Regulation
1/2003.119

Case law has often not clearly differentiated the probative value of information
provided in reply to a request for information and of information contained in
a leniency statement, since after all in both cases the undertaking is providing
an ex post account of facts. However, the different types of ex post evidence
cannot be treated in the same way.12° Indeed, some of the principles applied

must be the same, but some caution will be needed as regards leniency
statements in certain circumstances.

The General Court held in PVC IT that ‘no provision or any general principle
of Community law prohibits the Commission from relying, as against an
undertaking, on statements made by other incriminated undertakings’. Were it
otherwise, ‘the burden of proving conduct contrary to Article [101] and
Article [102], which is borne by the Commission, would be unsustainable 4:d
incompatible with the task of supervising the proper application of ‘hose
provisions’."?! Yet, many judgments convey the principle that documentary
evidence is (and should be) still the main way to prove infringements. In
Salzgitter Mannesmann the Court of Justice held that in Uniom competition

regarding a breach of seal during an inspection, that statements of six inspectors present on the spot and the
signature by the applicant of the record of sealing and of the ‘breach-of-seal report’ constituted ‘direct’
evidence (E.On Energie v Commission, n. 13, paras 56, 60). That judgment shows that documents drafted and
signed during the inspections will be given high probative value, and that later accounts by empl
undertaking a lower one, so that undertakings have an interest in registering their complaint
documents as soon as possible in order to be able to prove their point in court. For the value ex post
statements in the area of merger control, sce . No&, Directory of EU Case Law on Merger Control, Wolters
Kluwer, 2012, 157-64.

See, for examples of such interviews, T-404/08, Fluorsid v Commission, EU'T:2013:321, para. 5; FSL and
Others v Commission, n. 39, para. 345.

oyees of the
S In written

119

120 See, for example, Nynds Petroleum and Nynds Petriles v Commission, n. 112, where the General Court

explicitly mentions when the piece of evidence is a leniency statement or a reply to a request for information.
PVC W, n. 21, para, 512; Limburgse Vinyl Maatschappif and Others v Commission, n. 19, para. 280; JFE
Engineering and Others v Commission, n. 62, para. 192; Hitachi v Commission,
definition such evidence cannot date hack to the material time, this would impl
only be proven by way of contemporaneous notes.

121

n. 55, para. 104: since by
r that infringements could
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law cases, ‘oral evidence plays only a minor role, whereas written documents
play a central role’.122

Several elements have an influence on ’rhcT probat_ive value of eﬁ j)last s;:;cel;
ments, and will be examined in the following éectlons_. One Su(; e lemorrect
whether there are sanctions of some kind associated with prov{;l ing mct et
information. A second element is, of course, th_e c:o.ntent of Ee ocumerr; C.ise ‘
more precise it is, the more probative v_alue it will havc.h ?w.eveil fhor -
document may be, its reliability will Cru(:l.a]‘ly depend on w ? is 1tsi i-n 0;1 o
the interest it may have in disclosing or hid_mg the truth. Recapitulating
criteria the General Court held, in Hitachi, that:

particularly great probative value may be attached :co [sta.temcnts] V\:ilrnc:, iirs‘:rsaorz
reliable, second, are made on behalf of an undertaking, third, are mﬁltdc ); fth :
under a.nrofessional obligation to act in the interests of th;}t underta azg,bm‘l di,f i t
againct Llle interests of the person making the staternent, fifth, are made by a

s i i itin
acs of the circumstances to which they relate and, sixth, were provided in writing
n_‘le

'WlLl.
dehberately and after mature reflectio

"The judges are sometimes quite explic%t about the Consideratmnst W:c};ci;i
them to grant high (or modest) probative value to such stateme}n s, pases v
in cases where their probative value is thoroughly conte‘sted. In certain ¢ - ; \
we will see, the reasoning of different judgn:lents is not .fu]lly 1c:ons1sn znt (;
reflecting that the assessment of this type of evidence 1s_gart1_cu aig lfll'z ©
divergent appraisals, and will crucially de_pend on th<? evi eflt(liary ch
case. This also shows that the considerations st_ated in the judgments ]jr e
rules of law, but simply try to rationalize what is to a large extent a subjective

PIOCCSS.

Tt is because these variables will influence the probative value of the document 4.049

that the General Court shows mistrust as regards documents whose aut}lmr-
ship and the circumstances under which the_y were drawn ucgl) are h?:l:: etz;lrc
Indeed, the absence of information on the circumstances uni i:_r W ch the
document is drawn up will not allow the judge to assess the different facto

3 2 124
which will increase or decrease its probative value.

: b
n.48, para. 42; the Court means also written ‘witness statements, as it
.48, . 42;

7 smann v Commission : e
bl s : we testimoniale'; Akzo Nobel and Others v Commission, n. 82,

; ‘
is clear from the French expression used, ‘prex

a. 316. N ' . )
123 E’jrfd bi v Commission, n. 55, para. 71; see also Aragonesas v Commission, n. 12, para. 104; Total Raffinage
itach: sion, 0. 55, .71

Marketing v Commission, n. 57, para. 66; T-362/08, Repsol Lubricantes y Especialidades and Others v
urketin ) , n. 57, ep i
Cwnmj:.ri-m, EU:T:2014:1078, para. 165; Toshiba v Commzssion, n. 75, para. 47.
124 Intel v Commission, n. 49, para. 1312.
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4.050 In addition, these different elements cannot be applied mechanically. Very
often some factors will indicate a higher probative value, whereas other factors
would tend to diminish it. In certain cases the Commission is faced with
contradictory accounts of past events, an occurrence which is by definition
more common for ex post evidence, since parties may have an incentive to
provide a biased account. When confronted with contradictory narratives, it
will be crucial to assess which narrative is more reliable,125 and some judg-
ments explain at length why one version is preferred to another one.12
Obviously, since the authority must make an overall assessment, one crucial
clement is the extent to which the ex post narrative matches the contempora-
neous pieces of evidence, which have more intrinsic value.

2. The author (or the source) of the information

4.051 The first clement to bear in mind is the identity of the person making the
statement. Documents do not need to come from in
involved in the infringement (b

dividuals personally
y attending cartel meetings, for example).
Interestingly, case law appears to give weight both to statements by individuals
with direct knowledge, and to statements made in the name of the company,
even if the person does not have direct knowledge. In principle, evidence

would be of a higher probative value if the person giving the account had

attended the relevant meeting,'27 and is direct witness to the anticompetitive

contacts.'>® However, case law clearly stresses that the value of evidence is not
necessarily diminished if the person making the statement does not have dizcit
knowledge. The General Court in JFE Engineering,
there was a very detailed and principled examinatio
the argument that evidence of which a witness does
is necessarily of lower probative value.12?

the first judgment where
n of these issuss, rejected
not have direct knowledge

4.052 In other words, the ‘hearsay’ rule applicable in common law is not applied as

such. Certainly, the probative value of a statement by an individual (or

company) which consists of what another person (or company) stated may

125 Ibid., para. 1326,

126 See, for example, Toshiba v Commission,
different statements saying diverging thi
of evidence,

n. 75, paras 103-105, where the General Court, which had several
ngs, examines which one is more credible and matches other pieces

127 JFE Engineering and Others v Commission, n. 62, para. 207,
128 Lafarge v Commission, n. 87, para. 382; Siemens AG
n. 66, para. 177,

JIE Engineering and Others v Commission, n. 62, para. 299

v Commission, n. 7, para. 75; FMC Foret v Commission,

129

186

E. INFORMATION DRAFTED EX POST

have lower intrinsic value,13° but it will not be exc-luded as evi(?.enf:}?. Tt m;zl]lalz
raken into account ifit is consistent with other evidence. A strict ear:gwc "
would be particularly inadequate as regards maFterS where tl_lle repr{?jffzrmation
the companies will be making statements relying, necessarily, on L

provided by employees or other individuals.'3!

Statements given by an executive on bt‘,hf.ilf of an undertaking afre C(;nmsuilzrzi i:; 4,053
many judgments to have a higher probative value than th‘osi: czi : afldualg e}}(r cof
the undertaking, acting as a private person, whatever t‘h1s .m i vals ¢ E) -
ence or opinion.’32 This is because a comifiatiy execun;e }is consi roctn
under a professional obligation to act in the interests o t ;t Con-nffﬂ 37, and e
therefore unlikely to confess lightly to tbe existence of an 1 th_ng ment
without weighing the consequences of so do‘mg. Where ther; 115 30 lfu %f o the
evidence to support the view that an executive might hi\gel ai «’:: tF?UIar 1 hat
obligation; the evidence is of particular probative value. #In pir ntes n,lakes ‘
a persei 1ot having direct knowledge of the rcleve'mt. curalllrns al -
statement as a representative of a Company,‘ admlttmg the emshjl o whon
infringement by it and by other undertakings, that-personb t ormig e);S e on
information provided by his company sfnd, in p_art}clliar, y employ

with direct knowledge of the practices in question’.’™s

The EU Courts generally give greater Value.to such.comp'any. staterglj:ntihf 4.054
there is evidence that they are based on an internal 1nv.est1gat1§nT¥- LreOidS
individuals having direct knowledge of the conduct were involved. a1; T}fmt X

any argument about ‘hearsay evidence’. However, this cjlfoe}j n(;tmmzn e
corporate statement and statements by the employees of the (:1 p a); i

sent two distinct sources of evidence. The statement of the employee ¢ ot be
considered another piece of evidence corroborating the sl’c_a'cernf_'nt.m{L b
undertaking with regard to the same facts.!3* The same applies to a si

3 as dismissed because it was not
7 o 1551 ara. 76. An ex post statement by Samsung was
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