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Preamble (Purpose of the Principles)
These Principles set forth general rules for international commercial contracts.
They shall be applied when the parties have agreed that their contract be governed by them.”
They may be applied when the partics have agreed that their contract be governed by general principles of
law, the lex mercatoria or the like.
They may be applied when the parties have not chosen any law to govem their contract.
| They may be used to interpret or supplement international uniform law instruments.
| They may be used to interpret or supplement domestic law.
They may serve as a model for national and international legislators.

Chapter 1 — General Provisions

Article 1.1 (Freedom of contract)
The parties are free to enter into a contract and to determine its content.
Article 1.2 (No form required)
Nothing in these Principles requires a contract, statement or any other act to o inade in or evidenced by a
particular form. It may be proved by any means, including witnesses.
| Axticle 1.3 (Binding character of contract)
A contract validly entered into is binding upon the parties. It can only he modified or terminated in accor-
dance with its terms or by agreement or as otherwise provided in these Principles.
Article 1.4 (Mandatory rules)
Nothing in these Principles shall restrict the application of mandaatory rules, whether of national, interna-
tional or supranational origin, which are applicable in accoruance with the relevant rules of private interna-
tional law.
Article 1.5 (Exclusion or modification by the parti=s)
| The parties may exclude the application of these Ziinciples or derogate from or vary the effect of any of
‘ their provisions, except as otherwise providec in il*e Principles.
Article 1.6 (Interpretation and supplementatu: of the Principles)

(1) In the interpretation of these Princinles, regard is to be had to their international character and to their
purposes including the need to promdivniformity in their application.
(2) Issues within the scope of these Uiinciples but not expressly settled by them are as far as possible to be
settled in accordance with their underlying general principles.
Article 1.7 (Good faith and fair Cealing)
(1) Each party must act "1 accordance with good faith and fair dealing in international trade.
(2) The parties may pot =xciude or limit this duty.
Article 1.8 (Inconsis.2nt behaviour)
A party cannot act inconsistently with an understanding it has caused the other parly to have and upon
which that other party reasonably has acted in reliance to its detriment.
Article 1.9 (Usages and practices)

| (1) The parties are bound by any usage to which they have agreed and by any practices which they have
established between themselves.
(2) The parties are bound by a usage that is widely known to and regularly observed in international trade
by parties in the particular trade concerned except where the application of such a usage would be unrea-
sonable.

| Article 1.10 (Notice)

| (1) Where notice is required it may be given by any means appropriate to the circumstances.

|

1 For other language versions — Introduction no, 12.
Parties wishing to provide that their agreement be governed by the Principles might use one of the
‘ Model Clauses for the use of the Unidroit Principles of International Commercial Contracis (see
http://www.unidroit.org/instruments/commercial-contracts/upicc-model-clauses).
|
|
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(2) A notice is effective when it reaches the person to whom it is given.

(3) For the purpose of paragraph (2) a notice “reaches™ a person when given to that person orally or deliv-

ered at that person’s place of business or mailing address.

(4) For the purpose of this Article “notice” includes a declaration, demand, request or any other communi-

cation of intention.

Article 1.11 (Definitions)

In these Principles

e “court” includes an arbitral tribunal;

e where a party has more than one place of business the relevant “place of business” is that which has the
closest relationship to the contract and its performance, having regard to the circumstances known to or
contemplated by the partics at any time before or at the conclusion of the contract;

® “long-term contract” refers to a contract which is to be performed over a period of time and which nor-
mally involves, to a varying degree, complexily of the transaction and an ongoing relationship between
the parties;

¢ “obligor” refers to the party who is to perform an obligation and “obligee” refers to the party who is
entitled to performance of that obligation;

®  “writing” means any mode of communication that preserves a record of the information contained
therein and is capable of being reproduced in tangible form.

Article 1.12 (Computation of time sct by parties)

(1) Official holidays or non-business days occurring during a period set by parties for an act to be per-

formed are included in calculating the period.

(2) However, if the last day of the period is an official holiday or a non-business day at the place of busi-

ness of the party to perform the act, the period is extended until the first business day which follows, unless

the circumstances indicate otherwise.

(3) The relevant time zone is that of the place of business of the party setting the time, unless the circum-
stances indicate otherwise.

Chapter 2 — Formation and Authority of Agents

Section 1: Formation

Article 2.1.1 (Manner of formation)

A contract may be concluded either by the acceptance of an offer or by conduct of the parties that is suf
cient to show agreement.

Article 2.1.2 (Definition of offer)

A proposal for concluding a contract constitutes an offer if it is sufficiently definite and indicatcs (he inten-
tion of the offeror to be bound in case of acceptance.

Article 2.1.3 (Withdrawal of offer)

(1) An offer becomes effective when it reaches the offeree.

(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the offeree before or at
the same time as the offer.

Article 2.1.4 (Revocation of offer)

(1) Until a contract is concluded an offer may be revoked if the revocation reaches the offeree before it has
dispatched an acceptance.

{2) However, an offer cannot be revoked

(a) if it indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable: or

(b) if it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in
reliance on the offer.

Article 2,1.5(Rejection of offer)
An offer is terminated when a rejection reaches the offeror,
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Article 2.1.6 (Mode of acceptance)

(1) A statement made by or other conduct of the offeree indicating assent to an offer is an acceptance. Si-
lence or inactivity does not in itselt amount to acceptance.

(2) An acceptance of an offer becomes effective when the indication of assent reaches the offeror,

(3) However, if, by virtue of the offer or as a result of practices which the parties have established between
themselves or of usage, the offerce may indicate assent by performing an act without notice to the offeror,
the acceptance is effective when the act is performed.

Article 2.1.7 (Time of acceptance)

An offer must be accepted within the time the offeror has fixed or, if no time is fixed, within a reasonable
time having regard to the circumstances, including the rapidity of the means of communication employed
by the offeror. An oral offer must be accepted immediately unless the circumstances indicate otherwise.
Article 2.1.8 (Acceptance within a fixed period of time)

A period of acceptance fixed by the offeror begins to run from the time that the offer is dispatched. A time
indicated in the offer is deemed to be the time of dispatch unless the circumstances indicate otherwise.
Article 2.1.9 (Late acceptance. Delay in transmission)

(1) A late acceptance is nevertheless effective as an acceptance if without undue delay the offeror so in-
forms the offeree or gives notice to that effect.

(2) Tf a communication containing a late acceptance shows that it has been sent in such circumstances that
if its transmission had been normal it would have reached the offeror in due time, the late acceptance is
effective as an acseptance unless, without undue delay, the offeror informs the offeree that it considers the
offer as haviLg 1epsed.

Article 2.1 10 ( Withdrawal of acceptance)

An accentance may be withdrawn if the withdrawal reaches the offeror before or at the same time as the
accépunce would have become effective.

ATlisi= 2.1.11 (Modified acceptance)

{yA reply to an offer which purports to be an acceptance but contains additions, limitations or other modi-
fications is a rejection of the offer and constitutes a counter-offer.

(2) However, a reply to an offer which purports to be an acceptance but contains additional or different
terms which do not materially alter the terms of the offer constitutes an acceplance, unless the offeror, with-
out undue delay, objects to the discrepancy. If the offeror does not object, the terms of the contract are the
terms of the offer with the modifications contained in the acceptance.

Article 2.1.12 (Writings in confirmation)

If a writing which is sent within a reasonable time after the conclusion of the contract and which purports
to be a confirmation of the contract contains additional or different terms, such terms become part of the
contract, unless they materially alter the contract or the recipient, without undue delay, objects to the dis-
crepancy.

Article 2.1.13 (Conclusion of contract dependent on agreement on specific matters

or in a particular form)

Where in the course of negotiations one of the parties insists that the contract is not concluded until there is
agreement on specific matters or in a particular form, no contract is concluded before agreement is reached
on those matters or in that form.

Article 2.1.14 (Contract with terms deliberately left open)

(1) If the parties intend to conclude a contract, the fact that they intentionally leave a term to be agreed
upon in further negotiations or to be determined by one of the parties or by a third person does not prevent
a contract from coming into existence.

(2) The existence of the contract is not affected by the fact that subsequently

(a) the parties reach no agreement on the term;
(b) the party who is to determine the term does not do so; or
(¢) the third person does not determine the term,

provided that there is an alternative means of rendering the term definite that is reasonable in the circum-
stances, having regard to the intention of the parties.

Article 2.1.15 (Negotiations in bad faith)

(1) A party is free to negotiate and is not liable for failure to reach an agreement.

(2) However, a party who negotiates or breaks off negotiations in bad faith is liable for the losses caused to
the other party.
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(3) It is bad faith, in particular, for a party to enter into or continue negotiations when intending not to reach
an agrecment with the other party.

Article 2.1.16 (Duty of confidentiality)

Where information is given as confidential by one party in the course of negotiations, the other party is
under a duty not to disclose that information or to use it improperly for its own purpoeses, whether or not a
contract is subsequently concluded. Where appropriate, the remedy for breach of that duty may include
compensation based on the benefit received by the other party.

Article 2.1.17 (Merger clauses)

A contract in writing which contains a clause indicating that the writing completely embodics the terms on
which the parties have agreed cannot be contradicted or supplemented by evidence of prior statements or
agreements. However, such statements or agreements may be used to interpret the writing.

Article 2.1.18 (Modification in a particular form)

A contract in writing which contains a clause requiring any modification or termination by agreement to be
in a particular form may not be otherwise modified or terminated. However, a party may be precluded by
its conduct from asserting such a clause to the extent that the other party has reasonably acted in reliance on
that conduct.

Article 2.1.19 (Contracting under standard terms)

(1) Where one party or both parties use standard terms in concluding a contract, the general rules on forma-
tion apply, subject to Articles 2.1.20 - 2.1.22.

(2) Standard terms are provisions which are prepared in advance for general and repeated use by one party
and which are actually used without negotiation with the other party.

Article 2.1.20 (Surprising terms)

(1) No term contained in standard terms which is of such a character that the other party could not reason-
ably have expected it, is effective unless it has been expressly accepted by that party.

(2) In de.termining whether a term is of such a character regard shall be had to its content, language and
presentation.

Article 2.1.21 (Conflict between standard terms and non-standard terms)

In case of conflict between a standard term and a term which is not a standard term the latter prevails.
Article 2.1.22 (Battle of forms)

Where both parties use standard terms and reach agreement except on those terms, a contract is concluded
on the basis of the agreed terms and of any standard terms which are common in substance unless one party
clearly indicates in advance, or later and without undue delay informs the other party, that it does not intend
to be bound by such a contract.

Section 2: Authority of Agents

Article 2.2.1 (Scope of the Section)

(1) This Section governs the authority of a person (“the agent”) to affect the legal relations of anoter per-
son (“the principal”) by or with respect to a contract with a third party, whether the agent act: 1..its own
name or in that of the principal.

(2) Tt governs only the relations between the principal or the agent on the one hand, and the third party on
the other.

(3) Tt does not govern an agent’s authority conferred by law or the authority of an agent appointed by a
public or judicial authority.

Article 2.2.2 (Establishment and scope of the authority of the agent)

(1) The principal’s grant of authority to an agent may be express or implied.

(2) The agent has authority to perform all acts necessary in the circumstances to achieve the purposes for
which the authority was granted.

Article 2.2.3 (Agency disclosed)

(1) Where an agent acts within the scope of its authority and the third party knew or ought to have known
that the agent was acting as an agent, the acts of the agent shall directly affect the legal relations between
the principal and the third party and no legal relation is created between the agent and the third party.

(2) However, the acts of the agent shall affect only the relations between the agent and the third party,
where the agent with the consent of the principal undertakes to become the party to the contract. |
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Article 2.2.4 (Agency undisclosed)

(1) Where an agent acts within the scope of its authority and the third party neither knew nor cught to have
known that the agent was acting as an agent, the acts of the agent shall affect only the relations between the
agent and the third party.

(2) However, where such an agent, when contracting with the third party on behalf of'a business, represents
itself to be the owner of that business, the third party, upon discovery of the real owner of the business, may
exercise also against the latter the rights it has against the agent.

Article 2.2.5 (Agent acting without or exceeding its authority)

(1) Where an agent acts without authority or exceeds its authority, its acts do not affect the legal relations
between the principal and the third party.

(2) However, where the principal causes the third party reasonably to believe that the agent has authority to
act on behalf of the principal and that the agent is acting within the scope of that authority, the principal
may not invoke against the third party the lack of authority of the agent.

Article 2.2.6 (Liability of agent acting without or exceeding its authority)

(1) An agent that acts without authority or exceeds its authority is, failing ratification by the principal, li-
able for damages that will place the third party in the same position as if the agent had acted with authority
and not exceeded its authority.

(2) However, the agent is not liable if the third party knew or ought to have known that the agent had no
authority or was exceeding its authority.

Article 2.2.7 (Clorflict of interests)

(1) If a confact concluded by an agent involves the agent in a conflict of interests with the principal of
which tha thi~d party knew or ought to have known, the principal may avoid the contract. The right to avoid
is subject to Articles 3.2.9 and 3.2.11 t0 3.2.15.

(2) However, the principal may not avoid the contract

(21 Af the principal had consented to, or knew or ought to have known of, the agent’s involvement in the
conflict of interests; or

(b) if the agent had disclosed the conflict of interests to the principal and the latter had not objected within
a reasonable time.

Article 2.2.8 (Sub-agency)

An agent has implied autherity to appoint a sub-agent to perform acts which it 15 not reasonable to expect

the agent to perform itself. The rules of this Section apply to the sub-agency.

Article 2.2.9 (Ratification)

(1) An act by an agent that acts without authority or exceeds its authority may be ratified by the principal.

On ratification the act produces the same effects as if it had initially been carried out with authority.

(2) The third party may by notice to the principal specify a reasonable period of time for ratification. If the

principal does not ratify within that period of time it can no longer do so.

(3) If, at the time of the agent’s act, the third party neither knew nor cught to have known of the lack of

authority, it may, at any time before ratification, by notice to the principal indicate its refusal to become

bound by a ratification.

Article 2.2.10 (Termination of authority)

(1) Termination of authority is not effective in relation to the third party unless the third party knew or

ought to have known of it.

(2) Notwithstanding the termination of its authority, an agent remains authorised to perform the acts that

are necessary to prevent harm to the principal’s interests.

Chapter 3 — Validity

Section 1: General Provisions

Article 3.1.1 (Matters not covered)

This Chapter does not deal with lack of capacity.

Article 3.1.2 (Validity of mere agreement)

A contract is concluded, modified or terminated by the mere agreement of the parties, without any further
requirement.
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Article 3.1.3 (Initial impossibility)

(1) The mere fact that at the time of the conclusion of the contract the performance of the obligation as-
sumed was impossible does not affect the validity of the contract. }

(2) The mere fact that at the time of the conclusion of the contract a party was not entitled to dispose of the
assets to which the contract relates does not affect the validity of the contract.

Article 3.1.4 (Mandatory character of the provisions)

The provisions on fraud, threat, gross disparity and illegality contained in this Chapter are mandatory.

Section 2: Grounds for Avoidance

Article 3.2.1 (Definition of mistake)

Mls.tal{e is an erroneous assumption relating to facts or to law existing when the contract was concluded.
Article 3.2.2 {Relevant mistake)

(1A pa‘rty may only avoid the contract for mistake if, when the contract was concluded, the mistake was
of such importance that a reasonable person in the same situation as the party in error would only have
com.:luded the contract on materially different terms or would not have concluded it at all if the true state of
affairs had been known, and

(a) thse other party made the same mistake, or caused the mistake, or knew or ought to have known of the
mlstal.ie and it was contrary to reasonable commercial standards of fair dealing to leave the mistaken
party in error; or

(b) the other party had not at the time of avoidance reasonably acted in reliance on the contract.

(2) However, a party may not avoid the contract if

(a) it was grossly negligent in committing the mistake; or

(b) the rr.x.istake relates to a matter in regard to which the risk of mistake was assumed or, having regard to
the circumstances, should be borne by the mistaken party.

Article 3.2.3 (Error in expression or fransmission)

Amn error ocewrting in the expression or transmission of a declaration is considered to be a mistake of the

person from whom the declaration emanated.

Article 3.2.4 (Remedies for non-performance)

A party is ot entitled to avoid the contract on the ground of mistake if the circumstances on which that

party relies afford, or could have afforded, a remedy for non-performance.

Article 3.2.5 (Fraud)

A party may avoid the contract when it has been led to conclude the contract by the other party’s frauduisnt

representation, including language or practices, or fraudulent non-disclosure of circumstances which, ac-

cor(-img to reasonable commercial standards of fair dealing, the latter party should have disclosed.

Article 3.2.6 (Threat)

A party may a-void the contract when it has been led to conclude the contract by the other par’s unjusti-

fied threat which, having regard to the circumstances, is so imminent and serious as to leave the first party

no reasonable alternative. In particular, a threat is unjustified if the act or omission with which a party has
been threatened is wrongful in itself, or it is wrongful to use it as a means to obtain the conclusion of the
contract.

Article 3.2.7 (Gross disparity)

(1) A party may avoid the contract or an individual term of it if, at the time of the conclusion of the con-

tract, the contract or term unjustifiably gave the other party an excessive advantage. Regard is to be had,

among other factors, to )

(a) the fact that the other party has taken unfair advantage of the first party’s dependence, economic dis-
tress or urgent needs, or of its improvidence, ignorance, inexperience or lack of bargaining skill, and

(b) the nature and purpose of the contract.

(2) Upon the request of the party entitled to avoidance, a court may adapt the contract or term in order to

make it accord with reasonable commercial standards of fair dealing.

(3) A court may also adapt the contract or term upon the request of the party receiving notice of avoidance

provided that that party informs the other party of its request promptly after receiving such notice and bej

fore the other party has reasonably acted in reliance on it. Article 3.2.10(2) applies accordingly.
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Article 3.2.8 (Third persons)

(1) Where fraud, threat, gross disparity or a party’s mistake is imputable to, or is known or ought to be
known by, a third person for whose acts the other party is responsible, the contract may be avoided under
the same conditions as if the behaviour or knowledge had been that of the party itself.

(2) Where fraud, threat or gross disparity is imputable to a third person for whose acts the other party is not
responsible, the contract may be avoided if that party knew or ought to have known of the fraud, threat or
disparity, or has not at the time of avoidance reasonably acted in reliance on the contract.

Article 3.2.9 (Confirmation)

If the party entitled to aveid the contract expressly or impliedly confirms the contract after the period of
time for giving notice of avoidance has begun to run, avoidance of the contract is excluded.

Article 3.2.10 (Loss of right to avoid)

(1) If a party is entitled to avoid the contract for mistake but the other party declares itself willing to per-
form or performs the contract as it was understood by the party entitled to avoidance, the contract is consid-
ered to have been concluded as the latter party understood it. The other party must make such a declaration
or render such performance promptly afler having been informed of the manner in which the party entitled
10 avoidance had understood the contract and before that party has reasonably acted in reliance on 2 notice
of avoidance.

(2) After such a declaration or performance the right to avoidance is lost and any carlier notice of avoid-
ance is ineffecsive.

Article 3.2+ (Notice of avoidance)

The rightofa party to avoid the contract is exercised by notice Lo the other party.

Article 3.2:12 (Time limits)

(1) Notice of avoidance shall be given wilhin a reasonable time, having regard to the circumstances, after
ihe eveiding party knew or could not have been unaware of the relevant facts or became capable of acting
freely.

{2) Where an individual term of the contract may be avoided by a party under Article 3.2.7, the period of
time for giving notice of avoidance begins to run when that term is asserted hy the other party.

Atticle 3.2.13 (Partial avoidance)

Where a ground of aveidance affects only individual terms of the contract, the effect of avoidance is limi-
ted to those terms unless, having regard to the circumstances, it is unreasonable to uphold the remaining
contract.

Article 3.2.14 (Retroactive effect of avoidance)

Avoidance takes effect retroactively.

Article 3.2.15 (Restitution)

(1) On avoidance either party may claim restitution of whatever it has supplied under the contract, or the
part of it avoided, provided that the party concurrently males restitution of whatever it has received under
the contract, or the part of it avoided.

(2) If restitution in kind is not possible or appropriate, an allowance has to be made in money whenever
reasonable.

(3) The recipient of the performance docs not have to make an allewance in money if the impossibility to
malke restitution in kind is attributable to the other party.

(4) Compensation may be claimed for expenses reasonably required to preserve of maintain the perfor-
mance received.

Article 3.2.16 (Damages)

Irrespective of whether or not the contract has been avoided, the party who knew or ought 1o have known
of the ground for avoidance is liable for damages so as to put the other party in the same position in which
it would have been if it had not concluded the contract.

Article 3.2.17 (Unilateral declarations)

The provisions of this Chapter apply with appropriate adaptations to any communication of intention ad-
dressed by one party to the other.
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Section 3: lllegality

Article 3.3.1 (Contracts infringing mandatory rules)

(1) Where a contract infringes a mandatory rule, whether of national, international or supranational origin,
applicable under Article 1.4 of (hese Principles, the effects of that infringement upon the contract are the
effects, if any, expressly prescribed by that mandatory rule.

(2) Where the mandatory rule does not expressly prescribe the effects of an infringement upon a contract,

the parties have the right to exercise such remedies under the contract as in the circumstances are reason-
able.

(3) In determining what is reasonable regard is to be had in particular to:

(a) the purpose of the rule which has been infringed,

(b) the category of persons for whose protection the rule exists;

(¢) any sanction that may be imposed under the rule infringed;

(d) the seriousness of the infringement;

(&) whether one or both parties knew or ought to have known of the infringement;
(f) whether the performance of the contract necessitates the infringement; and

(g) the parties” reasonable expectations.

Article 3.3.2 (Restitution)

(1) Where there has been performance under a contract infringing a mandatory rule under Article 3.3.1,
restitution may be granted where this would be reasonable in the circumstances. .
(2) In determining what is reasonable, regard is to be had, with the appropriate adaptations, to the criteria
referred to in Article 3.3.1(3).

(3) If restitution is granted, the rules set out in Article 3.2.15 apply with appropriate adaptations.

Chapter 4 — Interpretation

Article 4.1 (Intention of the parties)

(1) A contract shall be interpreted according to the common intention of the parties.

(2) I such an intention cannot be established, the contract shall be interpreted according to the meaning
that reasonable persons of the same kind as the parties would give to it in the same circumstances. i
Article 4.2 (Interpretation of statements and other conduct)

(1) The statements and other conduct of a parly shall be interpreted according to that party’s intenion if the
other party knew or could not have been unaware of that intention.

(2) If the preceding paragraph is not applicable, such statements and other conduct shall be interpreted ac-
uurdiug to the meaning that a reasonable person of the same kind as the other party would give to it in the
same circumstances,

Article 4.3 (Relevant circumstances)

In applying Articles 4.1 and 4.2, regard shall be had to all the circumstances, including

(a) preliminary negotiations between the parties;

(b) practices which the parties have established between themselves;

(c) the conduct of the parties subsequent to the conclusion of the contract;

(d) the nature and purpose of the contract;

(c) the meaning commonly given to terms and expressions in the trade concerned;
(f) usages.

Article 4.4 (Reference to contract or statement as a whole)

Terms and expressions shall be interpreted in the light of the whole contract or statement in which they
appear.
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Article 4.5 (All terms to be given elfect)

Contract terms shall be interpreted so as to give effect to all the terms rather than to deprive some of them
of effect.

Article 4.6 (Contra proferentem rule)

If contract terms supplied by one party are unclear, an interpretation against that party is preferred.

Article 4.7 (Linguistic discrepancies)

Where a contract is drawn up in two or more language versions which are equally authoritative there is, in
case of discrepancy between the versions, a preference for the interpretation according to a version in
which the contract was originally drawn up.

Article 4.8 (Supplying an omitted term)

{1) Where the parties to a contract have not agreed with respect to a term which is important for a determi-
nation of their rights and duties, a term which is appropriate in the circumstances shall be supplied.

(2) In determining what is an appropriate term regard shall be had, among other factors, to

(a) the intention of the parties;

(b) the nature and purpose of the contract;
(c) good faith and fair dealing;

(d) reasonableness.

Chapter5 — Content and Third Party Rights

Section 1: Content

Article 5.1.1 (Express and implied obligations)

The contractual obligations of the partics may be express or implied.
Article 5.1.2 (Tmplied obligations)

Implied obligations stem from

(a) the nature and purpose of the contract;

(b) practices established between the parties and usages;

(c) good faith and fair dealing;

(d) reasonableness.

Article 5.1.3 (Co-operation between the parties)

Each party shall cooperate with the other party when such co-operation may reasonably be expected for the
performance of that party’s obligations.

Article 5.1.4 (Duty to achieve a specific result. Duty of best efforts)

(1) To the extent that an obligation of a party involves a duty to achieve a specific result, that party is bound
to achieve that result.

(2) To the extent that an obligation of a party involves a duty of best efforts in the performance of an activi-
ty, that party is bound to make such efforts as would be made by a reasonable person of the same kind in
the same circumstances.

Article 5.1.5 (Determination of kind of duty involved)

In determining the extent to which an obligation of a party involves a duty of best efforts in the perfor-
mance of an activity or a duty to achieve a specific result, regard shall be had, among other factors, to

(a) the way in which the obligation is expressed in the contract;

(b) the contractual price and other terms of the contract;

() the degree of risk normally involved in achieving the expected result;

(d) the ability of the other party to influence the performance of the obligation.

Article 5.1.6 (Determination of quality of performance)
Where the quality of performance is neither fixed by, nor determinable from, the contract a party is bound
to render a performance of a quality thal is reasonable and not less than average in the circumstances.
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Article 5.1.7 (Price determination)

(1) Where a contract does not fix or make provision for determining the price, the parties are considered, in
the absence of any indication to the contrary, to have made reference to the price generally charged at the
time of the conclusion of the contract for such performance in comparable circumstances in the trade con-
cerned or, if no such price is available, to a reasonable price.

(2) Where the price is to be determined by one party and that determination is manifestly unrcasonable, a
reasonable price shall be substituted notwithstanding any contract term to the contrary.

(3) Where the price is to be fixed by one party or a third person, and that party or third person does not do
30, the price shall be a reasonable price.

(4) Where the price is to be fixed by reference to factors which do not exist or have ceased to exist or to be
accessible, the nearest equivalent factor shall be treated as a substitute.

Article 5.1.8 (Termination of a contract for an indefinite period)

A contract for an indefinite period may be terminated by either party by giving notice a reasonable time in
advance. As to the effects of termination in general, and as to restitution, the provisions in Articles 7.3.5
and 7.3.7 apply.

Article 5.1.9 (Release by agreement)

(1) An obligee may release its right by agreement with the obligor.

(2) An offer to release a right gratuitously shall be deemed accepted if the obligor does not reject the offer
without delay after having become aware of it.

Section 2: Third Party Rights

Article 5.2.1 (Contracts in favour of third parties)

(1) The parties (the “promisor” and the “promisee”) may confer by express or implied agreement a right on
a third party (the “beneficiary™).

(2) The existence and content of the beneficiary’s right against the promisor are determined by the agree-
ment of the parties and are subject to any conditions or other limitations under the agreement.

Article 5.2.2 (Third party identifiable)

The beneficiary must be identifiable with adequate certainty by the contract but need not be in existence at
the time the contract is made.

Article 5.2.3 (Exclusion and limitation clauses)

The conferment of rights in the beneficiary includes the right to invoke a clause in the contract which ex-
cludes or limits the liability of the beneficiary.

Article 5.2.4 (Defences)

The promisor may assert against the beneficiary all defences which the promisor could assert against the
promisee.

Article 5.2.5 (Revocation)

The parties may medify or revoke the rights conferred by the contract on the beneficiary until the henefi-
ciary has accepted them or reasonably acted in reliance on them.

Article 5.2.6 (Renunciation)

The beneficiary may renounce a right conferred on it.

Section 3: Conditions

Article 5.3.1 (Types of condition)

A contract or a contractual obligation may be made conditional upon the occurrence of a future uncertain
event, so that the contract or the contractual obligation only takes effect if the event occurs (suspensive
condition) or comes to an end if the event oceurs (resolutive condition).

Article 5.3.2 (Effect of conditions)

Unless the parties otherwise agree:

(a) the relevant contract or contractual obligation takes effect upon fulfilment of a suspensive condition;

(b) the relevant contract or contractual obligation comes to an end upon fulfilment of a resolutive condi-
tion.

Article 5.3.3 (Interference with conditions)
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(1) If fulfilment of a condition is prevented by a party, contrary (o the duty of good faith and fair dealing or
the duty of co-operation, that party may not rely on the non-fulfilment of the condition.

(2) If fulfilment of a condition is brought about by a party, contrary to the duty of good faith and fair deal-
ing or the duly of co-operation, that party may not rely on the fulfilment of the condition.

Article 53.3.4 (Duty to preserve rights)

Pending fulfilment of a condition, a party may not, contrary to the duty to act in accordance with good faith
and fair dealing, act so as to prejudice the other party’s rights in case of fulfilment of the condition.

Article 5.3.5 (Restitution in casc of fulfilment of a resolutive condition)

(1) On fulfilment of a resolutive condition, the rules on restitution set out in Articles 7.3.6 and 7.3.7 apply
with appropriate adaptations.

(2) If the parties have agreed that the resolutive condition is to operate retroactively, the rules on restitution
set out in Article 3.2.15 apply with appropriate adaptations.

Chapter 6 — Performance

Section 1: Performance in General

Article 6.1.1{Tin.e of performance)
A party mrast perform its obligations:

(a) if a tinr e is fixed by or determinable from the contract, at that time;

bY it aperiod of time is fixed by or determinable from the contract, at any time within that period unless
Y P! Y Y
Circumstances indicate that the other party is to choose a time;

(2) in any other case, within a reasonable time after the conclusion of the contract.

Article 6.1.2 (Performance at one time or in instalments)

Tn cases under Article 6.1.1¢b) or (c), a party must perform its obligations at one time if that performance
can be rendered at one time and the circumstances do not indicate otherwise.

Article 6.1.3 (Partial performance)

(1) The obligee may reject an offer to perform in part at the time performance is due, whether or not such
offer is coupled with an assurance zs Lo the balance of the performance, unless the obligee has no legitimate
interest in so doing.

(2) Additional expenses caused to the obligee by partial performance are to be borne by the obligor without
prejudice to any other remedy.

Article 6.1.4 (Order of performance)

(1) To the extent that the performances of the parties can be rendered simultancously, the parties are bound
to render them simultaneously unless the circumstances indicate otherwise.

(2) To the extent that the performance of only one party requires a period of time, that party is bound to
render its performance first, unless the circumstances indicate otherwise.

Article 6.1.5 (Earlier performance)

(1) The obligee may reject an earlier performance unless it has no legitimate interest in so doing.

(2) Acceptance by a party of an carlier performance does not affect the time for the performance of its own
obligations if that time has been fixed irrespective of the performance of the other party’s obligations.

(3) Additional expenses caused 1o the obligee by earlier performance are to be borne by the obligor, with-
out prejudice to any other remedy.

Article 6.1.6 (Place of performance)

(1) If the place of performance is neither fixed by, nor determinable from, the contract, a party is to per-
form:

(a) a monetary obligation, at the obligee’s place of business;
(b) any other obligation, at its own place of business.

(2) A party must bear any increase in the expenses incidental to performance which is caused by a change
in its place of business subsequent to the cenclusion of the contract.

Article 6.1.7 (Payment by cheque or other instrument)

(1) Payment may be made in any form used in the ordinary course of business at the place for payment.
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(2) However, an obligee who accepts, either by virtue of paragraph (1) or voluntarily, a cheque, any other
order to pay or a promise to pay, is presumed to do so only on condition that it will be honoured.

Article 6.1.8 (Payment by funds transfer)

(1) Unless the obligee has indicated a particular account, payment may be made by a transfer to any of the
financial institutions in which the abligee has made it known that it has an account.

(2) In case of payment by a transfer the obligation of the obligor is discharged when the transfer to the
obligee’s financial institution becomes effective.

Article 6.1.9 (Currency of payment)

(1) If a monetary obligation is expressed in a currency other than that of the place for payment, it may be
paid by the obligor in the currency of the place for payment unless

(a) that currency is not freely convertible; or

(b) the parties have agreed that payment should be made only in the currency in which the monetary obli-
gation is expressed.

(2) If it is impossible for the obligor to make payment in the currency in which the monetary obligation is

expressed, the obligee may require payment in the currency of the place for payment, even in the case re-

ferred to in paragraph (1)(b).

(3) Payment in the currency of the place for payment is to be made according to the applicable rate of ex-

change prevailing there when payment 1s due.

(4) However, if the obligor has not paid at the time when payment is due, the obligee may require payment

according to the applicable rate of exchange prevailing either when payment is due or at the time of actual

payment.

Article 6.1.10 (Currency not expressed)

Where a monetary obligation is not expressed in a particular currency, payment must be made in the cur-

rency of the place where payment is to be made.

Article 6.1.11 (Costs of performance)

Each party shall bear the costs of performance of its obligations.

Article 6.1.12 (Imputation of payments)

(1) An obligor owing several monetary obligations fo the same obligee may specify at the time of payment

the debt to which it intends the payment to be applied. However, the payment discharges first any expenses,

then interest due and finally the principal.

(2) If the obligor makes no such specification, the aobligee may, within a reasonable time after payment,

declare to the obligor the obligation to which it imputes the payment, provided that the obligation is due

and undisputed.

(3) In the absence of imputation under paragraphs (1) or (2), payment is imputed to that obligation which

satisfies one of the following criteria in the order indicated:

(a) an obligation which is due or which is the first to fall due;

(b) the obligation for which the obligee has least security;

(c) the obligation which is the most burdensome for the obligor;

(d) the obligation which has arisen first.

If none of the preceding criteria applies, payment is imputed to all the obligations proportionaily.

Atticle 6.1.13 (Imputation of non-monetary obligations)

Article 6.1.12 applies with appropriate adaptations to the imputation of performance of non-monetary obli-

gations.

Article 6.1.14 (Application for public permission)

Where the law of a State requires a public permission affecting the validity of the contract or its perfor-

mance and neither that law nor the circumstances indicate otherwise

(a) if only one party has its place of business in that State, that party shall take the measures necessary to
obtain the permission;

(b) in any other case the party whose performance requires permission shall take the necessary measures.

Article 6.1.15 (Procedure in applying for permission)

(1) The party required to take the measures necessary to obtain the permission shall do so without undue

delay and shall bear any expenses incurred.

(2) That party shall whenever appropriate give the other party notice of the grant or refusal of such permis-
sion without undue delay.
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Article 6.1.16 (Permission neither granted nor refused)

(1) If, notwithstanding the fact that the party responsible has taken all measures required, permission is nei-
ther granted nor refused within an agreed period or, where no period has been agreed, within a reasonable
time from the conclusion of the contract, either party is entitled to terminate the contract.

(2) Where the permission affects some terms only, paragraph (1) does not apply if, having regard to the
circumstances, it is reasonable to uphold the remaining contract even if the permission is refused.

Article 6.1.17 (Permission refused)

(1) The refusal of a permission affecting the validity of the contract renders the contract void. If the refusal
affects the validity of some terms only, only such terms are void if, having regard to the circumstances, it is
reasonable to uphold the remaining contract,

(2) Where the refusal of a permission renders the performance of the contract impossible in whole or in
part, the rules on non-performance apply.

Section 2: Hardship

Article 6.2.1 (Contract to be observed)

Where the performance of a contract becames more onerous for one of the parties, that party is nevertheless
bound to perform its obligations subject to the following provisions on hardship.

Article 6.2.2 (Definition of hardship)

There is harc:hip where the occurrence of events fundamentally alters the equilibrium of the contract either
because the vost of a party’s performance has increased or because the value of the performance a party
receives hoe diminished, and

(a) e avents occur or become known Lo the disadvantaged party after the conclusion of the contract;

(b, iie events could not reasonably have been taken into account by the disadvantaged party at the time of
the conclusion of the contract;

(c¢) the events are beyond the control of the disadvantaged party; and

(d) the risk of the events was not assumed by the disadvantaged party.

Article 6.2.3 (Effects of hardship)

(1) In case of hardship the disadvantaged party is entitled lo request renegotiations. The request shall be

made without undue delay and shall indicate the grounds on which it is based.

(2) The request for renegotiation does not in itself entitle the disadvantaged party to withhold performance.

(3) Upon failure to reach agreement within a reasonable time either party may resort to the court.

(4) If the court finds hardship it may, if reasonable,

(a) terminate the contract at a date and on terms to be fixed, or
(b) adapt the contract with a view to restoring its equilibrium.

Chapter 7 — Non-performance

Section 1: Non-performance in General

Article 7.1.1 (Non-performance defined)

Non-performance is failure by a party to perform any of its obligations under the contract, including defec-
tive performance or late performance.

Article 7.1.2 (Interference by the other party)

A party may not rely on the non-performance of the other party to the extent that such non-performance
was caused by the first party’s act or omission or by another event for which the first party bears the risk.
Article 7.1.3 (Withholding performance)

(1) Where the parties are to perform simultaneously, either party may withhold performance until the other
party tenders its performance.

(2) Where the parties are to perform consecutively, the party that is to perform later may withhold its per-
formance until the first party has performed.
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Article 7.1.4 (Cure by non-performing party)

(1) The non-performing party may, at its own expense, cure any non-performance, provided that
(a) without undue delay, it gives notice indicating the proposed manner and timing of the cure;
(b) cure is appropriate in the circumstances;

(¢) the aggrieved party has no legitimate interest in refusing cure; and

(d) cure is effected promptly.

(2) The right to cure is not precluded by notice of termination.

(3) Upon effective notice of cure, rights of the aggrieved party that are inconsistent with the non-perform-
ing party’s performance are suspended until the time for cure has expired.

(4) The aggrieved party may withhold performance pending cure.

(5) Notwithstanding cure, the aggrieved party retains the right to claim damages for delay as well as for any
harm caused or not prevented by the cure.

Article 7.1.5 (Additional period for performance)

(1) In a case of non-performance the aggrieved party may by notice to the other party allow an additional
period of time for performance.

(2) During the additional period the aggrieved party may withhold performance of its own reciprocal obli-
gations and may claim damages but may not resort to any other remedy. If it receives notice from the other
party that the latter will not perform within that period, or if upon expiry of that period due performance
has not been made, the aggrieved party may resort to any of the remedies that may be available under this
Chapter.

(3) Where in a case of delay in performance which is not fundamental the aggrieved party has given notice
allowing an additional period of time of reasonable length, it may terminate the contract at the end of that
period. If the additional period allowed is not of reasonable length it shall be extended to a reasonable
length. The aggrieved party may in its notice provide that if the other party fails to perform within the peri-
od allowed by the notice the contract shall automatically terminate.

(4) Paragraph (3) does not apply where the obligation which has not been performed 1s only a minor part of

the contractual obligation of the non-performing party.

Article 7.1.6 (Exemption clauses)

A clause which limits or excludes one party’s liability for non-performance or which permits one party to
render performance substantially different from what the other party reasonably expecled may not be in-
voked if it would be grossly unfair to do so, having regard to the purpose of the contract.

Article 7.1.7 (Force majeure)

(1) Non-performance by a party is excused if that party proves that the non-performance was due to an
impediment beyond its control and that it could not reasonably be expected to have taken the impediment
into account at the time of the conclusion of the contract or to have avoided or overcome it or its conse:
quences.

(2) When the impediment is only temporary, the excuse shall have effect for such period as is reasonabie
having regard to the effect of the impediment on the performance of the contract.

(3) The party who fails to perform must give notice to the other party of the impediment and it eect on its
ability to perform. If the notice is not received by the other party within a reasonable timo arier the party
who fails to perform knew or ought to have known of the impediment, it is liable for damuges resulting
from such non-receipt.

(4) Nothing in this Article prevents a party from exercising a right to terminate the contract or to withhold
performance or request interest on money due.

Section 2: Right to Performance

Article 7.2.1 (Performance of monetary obligation)

Where a party who is obliged to pay money does not do so, the other party may require payment.

Article 7.2.2 (Performance of non-monetary obligation)

Where a party who owes an obligation other than one to pay money does not perform, the other party may
require performance, unless

(a) performance is impossible in law or in fact;

(b} performance or, where relevant, enforcement is unreasonably burdensome or expensive;
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(c) the party entitled to performance may reasonably obtain performance from another source;
(d) performance is of an exclusively personal character; or

(e) the party entitled to performance does not require performance within a reasonable time after it has, or
ought to have, become aware of the non-performance.

Article 7.2.3 (Repair and replacement of defective performance)

The right to performance includes in appropriate cases the right to require repair, replacement, or other cure
of defective performance. The provisions of Articles 7.2.1 and 7.2.2 apply accordingly.

Article 7.2.4 (Judicial penalty)

(1) Where the court orders a party to perform, it may also direct that this party pay a penalty if it does not
comply with the order.

(2) The penalty shall be paid to the aggrieved party unless mandatory provisions of the law of the forum
provide otherwise. Payment of the penalty to the aggrieved party does not exclude any claim for damages.
Article 7.2.5 (Change of remedy)

(1) An aggrieved party who has required performance of a non-monetary obligation and who has not re-
ceived performance within a period fixed or otherwise within a reasonable period of time may invoke any
other remedy.

(2) Where the decision of a court for performance of a non-monetary obligation cannot be enforced, the
aggrieved party may invoke any other remedy.

Section 3: Termination

Article 7.7.1 (Right to terminate the contract)

(1 A party may terminate the contract where the failure of the other party to perform an obligation under
the contract amounts to a fundamental non-performance.

12) Tn determining whether a failure to perform an cbligation amounts to a fundamental non-performance
regard shall be had, in particular, to whether

(a) the non-performance substantially deprives the aggrieved party of what it was entitled to expect under
the contract unless the other party did not foresee and could not reasonably have foreseen such result;

(b) strict compliance with the obligation which has not been performed is of essence under the contract,
(¢) the non-performance is intentional or reckless;

(d) the non-performance gives the aggrieved party reason to believe that it carmot rely on the other party’s
future performance;

(¢) the non-performing party will suffer dispropertionate loss as a result of the preparation or performance
if the contract is terminated.

(3) In the case of delay the aggrieved party may also terminate the contract if the cther party fails to per-
form before the time allowed it under Article 7.1.5 has expired.

Article 7.3.2 (Notice of termination)

(1) The right of a party to terminate the contract is exercised by notice to the other party.

(2) If performance has been offered late or otherwise does not conform to the contract the aggrieved party
will lose its right to terminate the contract unless it gives notice to the other party within a reasonable time
after it has or ought to have become aware of the offer or of the non-conforming performance.

Article 7.3.3 (Anticipatory non-performance)

Where prior to the date for performance by one of the parties it is clear that there will be a fundamental
non-performance by that party, the other party may terminate the contract.

Article 7.3.4 (Adequate assurance of due performance)

A party who reasonably believes that there will be a fundamental non-performance by the other party may
demand adequate assurance of due performance and may meanwhile withhold its own performance. Where
this assurance is not provided within a reasonable time the party demanding it may terminate the contract.
Article 7.3.5 (Effects of termination in general)

(1) Termination of the contract releases both parties from their obligation to effect and to receive future
performance.

(2) Termination does not preclude a claim for damages for non-performance.

(3) Termination does not affect any provision in the contract for the settlement of disputes or any other term
of the contract which is to operate even after termination.
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Article 7.3.6 (Restitution with respect to contracts to be performed at one time)

(1) On termination of a contract to be performed at one time either party may claim restitution of whatever
it has supplied under the contract, provided that such party concurrently makes restitution of whatever it
has received under the contract.

(2) If restitution in kind is not possible or appropriate, an allowance has to be made in money whenever
reasonable.

(3) The recipient of the performance does not have to make an allowance in money if the impossibility to
make restitution in kind is attributable to the other party.

(4) Compensation may be claimed for expenses reasonably required to preserve or maintain the perfor-
mance received.

Article 7.3.7 (Restitution with respect to long-term contracts)

(1) On termination of a long-term contract restitution can only be claimed for the period after termination
has taken effect, provided the contract is divisible.

(2) As far as restitution has to be made, the provisions of Article 7.3.6 apply.

Section 4: Damages

Article 7.4.1 (Right to damages)

Any non-performance gives the aggrieved party a right to damages either exclusively or in conjunction
with any other remedies except where the non-performance is excused under these Principles,

Article 7.4.2 (Full compensation)

(1) The aggrieved party is entitled to full compensation for harm sustained as a result of the non-perfor-
mance. Such harm includes both any loss which it suffered and any gain of which it was deprived, taking
into account any gain to the aggrieved party resulting from its avoidance of cost or harm.

(2) Such harm may be non-pecuniary and includes, for instance, physical suffering or emotional distress.
Article 7.4.3 (Certainty of harm)

(1) Compensation is due only for harm, including future harm, that is established with a reasonable degree
of certainty.

(2) Compensation may be due for the loss of a chance in proportion to the probability of its occurrence.

(3) Where the amount of damages cannot be established with a sufficient degree of certainty, the assess-
ment is at the discretion of the court.

Article 7.4.4 (Foreseeability of harm)

The non-performing party is liable only for harm which it foresaw or could reasonably have foreseen at the
time of the conclusion of the contract as being likely to result from its non-performance.

Article 7.4.5 (Proof of harm in case of replacement transaction)

Where the aggrieved party has terminated the contract and has made a replacement transaction within a
reasonable time and in a reasonable manner it may recover the difference between the contract price ana
the price of the replacement transaction as well as damages for any further harm.

Article 7.4.6 (Proof of harm by current price)

(1) Where the aggrieved party has terminated the contract and has not made a replacement trunsactian but
there is a current price for the performance contracted for, it may recover the difference be we=n the con-
tract price and the price current at the time the contract is terminated as well as damages for any further
harm.

(2) Current price is the price generally charged for goods delivered or services rendered in comparable cir-
cumstances at the place where the contract should have been performed or, if there is no current price at
that place, the current price at such other place that appears reasonable to take as a reference.

Article 7.4.7 (Harm due in part to aggrieved party)

Where the harm is due m part to an act or omission of the aggrieved party or to another event for which that
party bears the risk, the amount of damages shall be reduced to the extent that these factors have contrib-
uted to the harm, having regard to the conduct of each of the parties.

Article 7.4.8 (Mitigation of harm)

(1) The non-performing party 1s not liable for harm suffered by the aggricved party to the extent that the
harm could have been reduced by the latter party’s taking reasonable steps.

(2) The aggrieved party is entitled to recover any expenses reasonably incurred in attempting to reduce the
harm.
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Article 7.4.9 (Interest for failure to pay money)

(1) If a party does not pay a sum of money when it falls due the aggrieved party is entitled to interest upon
that sum from the time when payment is due to the time of payment whether or not the non-payment is
excused.

(2) The rate of interest shall be the average bank short-term lending rate to prime borrowers prevailing for
the currency of payment at the place for payment, or where no such rate exists at that place, then the same
rate in the State of the currency of payment. In the absence of such a rate at either place the rate of interest
shall be the appropriate rate fixed by the law of the State of the currency of payment.

(3) The aggrieved party is entitled to additional damages if the non-payment caused it a greater harm.
Article 7.4.10 (Interest on damages)

Unless otherwise agreed, interest on damages for non-performance of non-monetary obligations accrues as
from the time of non-performance.

Article 7.4.11 (Manner of monetary redress)

(1) Damages are to be paid in a lump sum. However, they may be payable in instalments where the nature
of the harm makes this appropriate.

(2) Damages to be paid in instalments may be mndexed.

Article 7.4.12 (Currency in which to assess damages)

Damages are to be assessed either in the currency in which the monetary obligation was expressed or in the
currency in which the harm was suffered, whichever is more appropriate.

Article 7.4.13 {1 greed payment for non-performance)

(1) Where the contract provides that a party who does not perform is to pay a specified sum to the ag-
grieved narty tor such non-performance, the aggrieved party is entitled to that sum irrespective of its actual
harm.

(2V mawever, notwithstanding any agreement to the contrary the specified sum may be reduced to a reason-
ablcamount where it is grossly excessive in relation to the harm resulting from the non-performance and to
i other circumstances.

Chapter 8 — Set-off

Article 8.1 (Conditions of set-off)
(1) Where two parties owe each other money or other performances of the same kind, either of them (“the
first party”) may set off its obligation against that of its obligee (“the other party”) if at the time of set-off,

(a) the first party is entitled to perform its obligation;
(b) the other party’s obligation is ascertained as to its existence and amount and performance is due.

(2) If the obligations of both parties arise from the same contract, the first party may also set off its obliga-
tion against an obligation of the other party which is not ascertained as to its existence or to its amount.
Article 8.2 (Foreign currency set-off)

Where the obligations are to pay money in different currencies, the right of set-off may be exercised, pro-
vided that both currencies are freely convertible and the parties have not agreed that the first party shall pay
only in a specified currency.

Article 8.3 (Set-off by notice)

The right of set-off is exercised by notice to the other party.

Article 8.4 (Content of notice)

(1) The notice must specify the obligations to which it relates.

(2) If the notice does not specify the obligation against which set-off is exercised, the other party may,
within a reasonable time, declare to the first party the obligation to which set-off relates. If no such declara-
tion 1s made, the set-off will relate to all the obligations proportionally.

Article 8.5 (Effect of set-off)

(1) Set-off discharges the obligations.

(2) If abligations differ in amount, set-off discharges the obligations up to the amount of the lesser obliga-
tion.

(3) Set-off takes effect as from the time of notice.
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Chapter 9 — Assignment of Rights, Transfer of Obligations, Assignment of
Contracts

Section 1: Assignment of Rights

Article 9.1.1 (Definitions)

“Assignment of a right” means the transfer by agreement from one petson (the “assignor”) to another per-
son (the “assignee™), including transfer by way of security, of the assignor’s right to payment of a monetary
sum or other performance from a third person (“the obligor™).

Article 9.1.2 (Exclusions)

This Section does not apply to transfers made under the special rules governing the transfers:

(a) of instruments such as negotiable instruments, documents of title or financial instruments, or

(b) of rights in the course of transferring a business.

Anrticle 9.1.3 (Assignability of non-monetary rights)

A right to non-monetary performance may be assigned only if the assignment does not render the obliga-

tion significantly more burdensome.

Article 9.1.4 (Partial assignment)

(1) A right to the payment of a monetary sum may be assigned partially.

(2) A right to other performance may be assigned partially only if it is divisible, and the assignment does
not render the obligation significantly more burdensome.

Article 9.1.5 (Future rights)

A future right is deemed to be transferred at the time of the agreement, provided the right, when it comes
into existence, can be identified as the right to which the assignment relates.

Article 9.1.6 (Rights assigned without individual specification)

A number of rights may be assigned without individual specification, provided such rights can be identified
as rights to which the assignment relates at the time of the assignment or when they come into existence.
Article 9.1.7 (Agreement between assignor and assignee sufficient)

(1) A right is assigned by mere agreecment between the assignor and the assignee, without notice to the
obligor.

(2) The consent of the obligor is not required unless the obligation in the circumstances is of an essentially
personal character,

Article 9.1.8 (Obligor’s additional costs)

The obligor has a right to be compensated by the assignor or the assignee for any additional costs caused b/
the assignment.

Article 9,1.9 (Non-assignment clauses)

(1) The assignment of a right to the payment of a monetary sum is effective notwithstanding an carcement
between the assignor and the obligor limiting or prohibiting such an assignment. Howeves, the assignor
may be liable to the obligor for breach of contract.

(2) The assighment of a right to other performance is ineffective if it is contrary to an agreement between
the assignor and the obligor limiting or prohibiting the assignment. Nevertheless, the assignment is effect-
ive if the assignee, at the time of the assignment, neither knew nor ought to have known of the agreement.
The assignor may then be liable to the obligor for breach of contract.

Axticle 9.1.10 (Notice to the obligor)

(1) Until the obligor receives a notice of the assignment from either the assignor or the assignee, it is dis-
charged by paying the assignor.

(2) After the obligor receives such a notice, it is discharged only by paying the assignee.

Article 9.1.11 (Successive assignments)

If the same right has been assigned by the same assignor to two or more successive assignees, the obligor is
discharged by paying according to the order in which the notices were received.

Article 9.1.12 (Adequate proof of assignment)

(1) If notice of the assignment is given by the assignee, the obligor may request the assignee to provide
within a reasonable time adequate proof that the assignment has been made.
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(2) Until adequate proof is provided, the obligor may withhold payment.

(3) Unless adequate proof is provided, notice is not effective.

(4) Adequate proof includes, but is not limited to, any writing emanating from the assignor and indicating
that the assignment has taken place.

Article 9.1.13 (Defences and rights of set-off)

(1) The obligor may assert against the assignee all defences that the obligor could assert against the assig-
nor.

(2) The obligor may exercise against the assignee any right of set-ofl available to the obligor against the
assignor up to the time notice of assighment was received.

Article 9.1.14 (Rights related to the right assigned)

The assignment of a right transfers to the assignee:

(a) all the assignor’s rights to payment or other performance under the contract in respect of the right as-
signed, and
(b) all rights securing performance of the right assigned.

Article 9.1.15 (Undertakings of the assignor)
The assignor undertakes towards the assignee, except as otherwise disclosed to the assignee, that:

(a) the assigned right exists at the time of the assignment, unless the right is a future right;

(b) the assignan +s entitled to assign the right;

(c) the righi has not been previously assigned to another assignee. and it is free from any right or claim
from: o third party;

(d) the cbiigor does not have any defences;

{evmeither the obligor nor the assignor has given notice of sel-off concerning the assigned right and will
not give any such notice;

(N the assignor will reimburse the assignee for any payment received from the obligor before notice of the
assignment was given.

Section 2: Transfer of Obligations

Article 9.2.1 (Modes of transfer)
An obligation to pay money or render other performance may be transferred from one person (the “original
obligor™) to another person (the “new obligor™) either

(a) by an agreement between the original obligor and the new obligor subject to Article 9.2.3, or

(b) by an agreement between the obligee and the new obligor, by which the new obligor assumes the obli-
gation.

Article 9.2.2 (Exclusion)

This Section does not apply to transfers of obligations made under the special rules governing transfers off

obligations in the course of transferring a business.

Article 9.2.3 (Requirement of obligee’s consent to transfer)

The transfer of an obligation by an agreement between the original obligor and the new obligor requires the

consent of the obligee.

Article 9.2.4 (Advance consent of obligee)

(1} The obligee may give its consent in advance.

(2) If the obligee has given its consent in advance, the transfer of the obligation becomes effective when a

notice of the transfer is given to the obligee or when the obligee acknowledges it.

Article 9.2.5 (Discharge of original obligor)

(1) The obligee may discharge the original obligor.

(2) The obligee may also retain the original obligor as an obligor in case the new obligor does not perform

properly.

(3) Otherwise the original obligor and the new obligor are jointly and severally liable.

Article 9.2.6 (Third party performance)

(1) Without the obligee’s consent, the obligor may contract with another person that this person will per-

form the obligation in place of the obligor, unless the obligation in the circumstances has an essentially

personal character.
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Chapter 3 — Validity

Section 1: General Provisions

Article 3.1.1 (Matters not covered)
This chapter does not deal with lack of capacity.

A. A Self-Explanatory Distinction

International contract negotiation involves a variety of legal issues beyond the con-
tractual core issues (— Introduction no. 17 at H.). The choice of the UNIDROIT
Principles (best made in combination with an arbitration clause — Preamble no.
3-6) covers (i) the legal regime which is applicable to the contract itself, subject to
additionally or alternatively applicable mandatory law (Art. 1.4), plus (ii) a few re-
lated issues such as the effects of agency on contract formation (Arts. 2.2.1-10) or
limitation periods (Chapter 10) for which the UNIDROIT Principles provide rules.
Mariy other questions are qualified otherwise by the applicable private interna-
tionat law (of the competent state court or arbitration tribunal). The question if the
contracting parties are capable to enter into a binding agreement (which is essential
for legal risk management) is one of the core issues which is qualified differently!
(so that the determination of the legal capacity of a contract party will not be gov-
erned by the lex contractus). The private international law? and/or the applicable
arbitration law and/or the applicable arbitration rules will often lead to the home
jurisdiction of the acting company® (which might legally not exist if it has not been
properly founded*) or natural person (e.g. issues of age, illness).’

Article 3.1.2 (Validity of mere agreement)

A contract is concluded, modified or terminated by the mere agreement of the
parties, without any further requirement.

=

Moréan Bovio/Herrera Art. 3.1, no. 1, p. 172.

2 Vogenauer/Huber Art. 3.1.1. no. 8.

3 See e.g., for the combination of the UNIDROIT Principles with an arbitration clause, Art. V para. 1
lit. a of the New York Convention, as argued by Born International Commercial Arbitration, Volume
L, §4.07 [B), p. 627 f. and Brddermann, in: FS Wegen (2015), p. 591, 595.

4 National laws differ and may provide e.g. for direct liability odf the putative shareholder (e.g. of a
joint venture ‘company’) or for indirect liability.

5 Vogenauer/Huber Art. 3.1.1. no. 6.
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Article 3.1.3 (Initial impossibility)

A. Merely Consensual Contracts

Art. 3.1.2 shapes the freedom of contract principle (Art. 1.1) beyond the issue of
form (covered by Arts. 1.2" and 1.4).? Fostering the international and thereby also
the cross-cultural perspective (Preamble, para. 1), it explicitly underlines that
‘mere agreement’ of the parties suffices to conclude a contract® (subject to proper
‘formation’, Arts. 2.1.1 er seg., and to ‘validity’, Arts. 3.1.3-3.2.8)4 Art.3.1.2
thereby overcomes differences between the civil and the common law world (re-
quiring ‘consideration”)® or between different civil law concepts (partially requir-
ing a ‘cause’ or a ‘real contract’ e.g. with handing over of a good);” all such na-
tional requirements are excluded.

B. Limits

Usually the banned national requirements will not be ‘internationally mandatory”
in the sense of Art. 1.4. They will thereby not apply if the UNIDROIT Principles
fully applies such as in arbitration scenarios, as opposed to mere ‘incorporation’(—
Art. 1.4 no. 3, 5).

Article 3.1.3 (Initial impossibility)

(1) The mere fact that at the time of the conclusion of the contract the perfor-
mance of the obligation assumed was impossible does not affect the validity of
the contract.

(2) The mere fact that at the time of the conclusion of the contract a party was
not entitled to dispose of the assets to which the contract relates does not affect
the validity of the contract.

A. A Compromise following the CISG

Initial impossibility (i.e. at the time of contract conclusion) is treated aifforently
around the globe and leads in the national laws from the Romanistic tiadition to the

Moran Bovio/Herrera Art. 3.2, no. 1, p. 176.

Vogenauer/Huber Art. 3.1.2. no. 2, 12.

Official Comments, Art. 3.1.2, p. 96; Moran Bovio/Herrera Art. 3.2, no. no. 1, p. 176.
Vogenaver/Huber Art. 3.1.2, no. 3.

Official Comments, Art. 3.1.2 no. 1, p. 96; Moran Bovio/Herrera Art. 3.2, no. 1, p. 176; Vogenauer/
Huber Art.3.1.2. no. 8.

Official Comments, Art. 3.1.2 no. 2, p. 96; Moran Bovio/Herrera Art. 3.2, no. 1, p. 176 (traditicion
romanista); Vogenaver/Huber Art, 3.1.2. no. 5, see, for example, Art. 1108 Belgian Civil Code while
French law does not require a cause anymore in its Art. 1128 French Civil Code (version 2016, as
part of the reform of the French law of obligation which was inspired by the UNIDROIT Princip.les,
see Fanvargue-Cosson in: Eppur si muove (2016), vol. 11, p. 1350, 1359),

7 Official Comments, Art. 3.1.2 no. 3, [llustration 2, p. 97; Moran Bovio/Herrera Art. 3.2, no. 1, p. 176;
Vogenauer/Huber Art. 3.1.2, no. 10. ’ '
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Article 3.1.4 (Mandatory character of the provisions)

invalidity of the contract.! Following the CISG, and subject to overriding manda-
tory law? which would take preference (Arts. 1.4, 3.3.1), para. 1 treats initial im-
possibility not as matter of validity but as an issue of mon-performance’
(Art. 7.2.2.(a) and (b))* or mistake (Art. 3.2.2).5 Para. 2 includes ‘lack of title’-sit-
uations into ‘initial impossibility’,® while ‘lack of capacity” is solely addressed in
Art.3.1.1.7

Article 3.1.4 (Mandatory character of the provisions)

The provisions on fraud, threat, gross disparity and illegality contained in this
chapter are mandatory.

A. Part of the Mandatory Core of UNIDROIT Principles pursuant to Art. 1.5

As a set of rules based on the goal of fair dealing in international trade (cf: Arts.
1.7, 1.6; = Art. 1.6 no. 4), Art. 3.1.4 does not allow any deviation under Art. 1.5
from the.nvinciples which tackle with ‘“‘serious‘ grounds for invalidity”,! namely
fraud (Art. 3.2.5, including ‘intentional’ misrepresentation),? threat (Art.3.2.6),
grass disparity (Art. 3.2.7) and illegality (Art. 3.3.1-2). From the perspective of in-
senational trade, Art.3.1.4 thereby contributes to the self-sufficiency of the
TINIDROIT Principles as a body of rules of law which, if chosen in combination
with an arbitration clause, can govern a cross-border international commercial con-
tract in the spirit of fair trade (Art. 1.7) without a need for domestic mandatory law
(with a domestic vocation) to step in (— Art. 1.4 no. 2-4). It has been argued that
Art. 3.1.4 should also apply to ‘grossly megligent misrepresentation’,® which
should be a matter of discussion with due regard to the circumstances of the case
when interpreting the conduct of the misrepresenting person (cf Art.4.2(2)).
Art. 3.1.4 applies in various circumstances even if such ground for avoidance is im-
putable to a third party (as more closely defined in Art. 3.2.8).

1 E.g. in France, see Arts. 1163(2), 1178(1) 15t sentence French Civil Code (2016 version); Mordn

Bovio/Hervera Att. 3.3 no. no. 1, p. 178.

Vogenauer/Hiher Art. 3.1.2. no. 9-10.

Cf Official Comments, Art. 3.1.3 no. 1, pp. 97-98; Moran Bovio/Herrera Art. 3.3, mo. 1, p. 178,

Mordn Bovie/Herrera Att. 3.3 no. 1. p. 179 (referring to the entire chapter 7 in the initial 1994 ver-

sion of the UNIDROIT Principles; Vogenauer/Huber Art. 3.1.2. no. 5.

5 Vogenauet/Huber Art.3.1.3. no. 3. See also ¢.g. a similar development in German with § 311a BGB
(inserted into the German Civil Code in 2002).

6 Vogenauer/Huber Art. 3.1.2. no. 6, see also no. 8 (on the irrelevance of ‘lack of cause’ which, to some

extent, is also covered by Art. 3.1.3 and not only by Art.3.1.2: in this sense Official Comments,

Art.3.1.3 no. 1, pp. 97-98).

Official Comments, Art. 3.1.3 no. 2, p. 98; Vogenauer/Huber Art. 3.1.2.1m0. 7.

Official Comments to Art. 3.1.4, p. 99; Vogenauer/du Plessis Art. 3.14.no. L.

Vogenauer/du Plessis Art. 3.1.4. no. 7 (distinguishing it from “negligent representation™).

Vogenauer/du Plessis Att.3.1.4.no. 7.
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Article 3.2.1 (Definition of mistake)

B. Limits
1. By Contract

The mandatory effect of the provisions can find certain limits by contract: (i) in the
contract itself by providing (@) details (‘ancillary’ provisions)* on how avoidance
ghould take place (example from practice: an obligation oriented at Art. 2.2.10(2)
in order to safeguard the interests of the innocent party); (b) more extensive
grounds for avoidance® (ii) by subsequent confirmation (Art. 3.2.9) and/or — de
maiore ad minus — waiver of rights in a settlement.®

2. By law

When the UNIDROIT Principles are merely incorporated into a contract which is

subjected to a national law (— Preamble no0.15-16; as opposed to a choice of the |

UNIDROIT Principles as the ‘governing rules of law’ — Preamble no. 3-5), the
domestic mandatory law may step in, especially if it leads to tougher conse-
quences (e.g. ‘null and void’” as opposed to ‘voidable’), — Art. 1.4 no. 5. A court
(Art. 111 1s hyphen) is likely to respect the incorporated UNIDROIT Principles
provisions if they are tougher,® but is also likely that it leaves an UNIDROIT Prin-
ciples-question undecided if a confract is ‘void’ already pursuant to the applicable
national law.

Section 2: Grounds for Avoidance

Article 3.2.1 (Definition of mistake)

Mistake is an erroneous assumption relating to facts or to law existing when
the contract was concluded.

A. A Broad Concept of Mistake ...

Jointly with Art. 3.2.3 (on errors of transmission), Art. 3.2.1 stands for a bioad con-
cept (}f: ‘mistake’. It permits in principle as a ground for avoidance erroneous as-
sumptions' (at the time of the contract conclusion)? both in fact (e.g. on quality or

Vogenauer/clu Plessis Art. 3.1.4 no. 2.

Vogenauer/du Plessis Art. 3.1.4 no. 6 (e.g. invalidity in case of initial impossibility).

Official Comments to Art. 3.1.4, p. 99; Vogenauer/du Plessis Att. 3.1.4 no. 3.

E.g. §§ 134, 138 German Civil Code ‘BGB’.

Cf. Vogenauer/du Plessis Art. 3.1.4no, 11.

Vogenauer/dlu Plessis Art. 3.2.1 no. 3.

Official Comments, Art. 3.2.1 no. 2, p. 100; Moran Bovio/Herrera Art.3.4, no. 1, p. 183 (whereby
the commented initial Art. 3.4 in the 1994 version of the UNIDROIT Principles correlates with
Art. 3.2.1 Version 2010); Vogenauer/du Plessis Art. 3.2.1 no. 9.
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Article 3.2.1 (Definition of mistake)

a party’s capacity to perform a service)® and/or in law;* — the latter in view of the
complexity of cross-border trade® and the difficulties of scouting possibly applica-
ble (mandatory) law (— Art. 1.4). The concept of mistake in the UNIDROIT Prin-
ciples is thereby distinct from some national laws.®

B. .. With Numerous Boundaries’ (Test Scheme)

The broad concept of ‘mistake’ becomes balanced through a tight regime of lim-
its® (a ‘seriousness requirement’)® which renders rare avoidance based on a mis-
take:10 (i) There must be a real error at the time of contract conclusion'" (as op-
posed e.g. to a mistaken expectation'2 or possibly an error with regard to the moti-
vation for which the mistaken party bears the risk under Art. 3.2.2 (2) (b) 22d alter-
native);'® (ii) it must meet the requirements of the positive qualification in
Art. 3.2.2.(1); (iii) it may not fall under one of the exceptions in Art. 3.2.2(2)
(gross negligence; risk allocation); (iv) no exclusion under Art. 3.2.4 (priority of
remedies fornon-performance);™ (v) a declaration of avoidance within a certain
time limii (Art, 3.2.11-3.2.12); (vi) a possible limitation of the avoidance to certain
terms {7t 3.2.13 on partial avoidance); (vii) no exclusion by confirmation or
contract amendment (Arts. 3.2.9-3.2.10).

C. Legal Consequences

A mistake that passes these tests leads to (i) a right to avoid the contract!?
(Art. 3.2.2(1)) retroactively (Art. 3.2.15) wholly or partially (Art. 3.2.13) by a time-
ly motice (Art.3.2.11), and (ii), if applicable under the circumstances, a right of
restitution (Art. 3.2.15) and/or to damages (Art.3.2.16) in the amount of its ‘re-
liance’ or ‘negative’ interest.!6 Avoidance as a result of a mistake by a third party is
covered by Art. 3.2.8.

3 Vogenauer/du Plessis Art.3.2.1 no. 5 (distinguishing such errors at no. 6 and in Art. 3.2.2 no. 8, 38
from errors of “motivation’ which, if classified as “mistake’, are likely to fall under the limitation
in Art. 3.2.2.(2)(b)).

4 Moran Bovio/Herrera Art. 3.4, no. 1, p. 183.

5 Official Comments, Art. 3.2.1 no. 1, p. 100; Vogenauer/Huber Art. 3.2.1n0. 7.

6 E.g. German law, Vogenauer/Huber Art.3.2.1 no. 1; ¢f also Kramer/Probst Mistake, in: von
Mehren (Ed.), no. 18-27 (for Germany see no. 24).

7 FEnumeration based on Vogenauer/Huber Art. 3.2.2 no. 2, except for boundary (vi).

8 Vogenauer/Huber Art.3.2.2 no. 3,41

9 Vogenauer/Huber Art. 3.2.2 heading no. II., Art. 3.2.3 no. 9.

10 Vogenauer/Huber Art.3.2.2 no. 47.

11 Official Comments, Art. 3.2.1 no. 2, p. 100; Moran Bovio/Herrera Art. 3.4, no. 1, p. 183.

12 Vogenauer/Huber Art. 3.2.1 no. 10; Art. 3.2.2 no. 43.

13 Vogenauer/Huber Art.3.2.1 no. 6 and Art.3.2.2 no. 44 (referring both to the risk allocation in
Art. 3.2.2(2)(b) in case the issue is decided otherwise).

14 Moran Bovio/Herrera Art. 3.4, no. 1 (at the end), p. 183 {whereby the referenced initial Art. 3.7 in
the 1994 version of the UNIDROIT Principles correlates with Art. 3.2.4 Version 2016).

15 Moran Bovio/Herrera Art. 3.4, no. 1, p. 183.

16 Vogenauer/Huber Art. 3.2.16 no. 6.
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Article 3.2.2 (Relevant mistake)

Article 3.2.2 (Relevant mistake)

(1) A party may only avoid the contract for mistake if, when the contract was
concluded, the mistake was of such importance that a reasonable person in the
same situation as the party in error would only have concluded the contract
on materially different terms or would not have concluded it at all if the true
state of affairs had been known, and

(a) the other party made the same mistake, or caused the mistake, or knew or
uughf to have known of the mistake and it was contrary to reasonable com-
mercial standards of fair dealing to leave the mistaken party in error; or

(b) the other party had not at the time of avoidance reasonably acted in re-
liance on the contract.

(2) However, a party may not avoid the contract if
(a) it was grossly negligent in committing the mistake; or

(b) the mistake relates to a matter in regard to which the risk of mistake was
assumed or, having regard to the circumstances, should be borne by the
mistaken party.

A. Two-Prong ‘Reasonableness-Test’ (Para. 1)

The rather restrictive! qualification requirements in Art. 3.2.2 reflect a melange of
Austrian and Dutch law and also contain some components of e.g. French and US
law.? Para. 1 provides for a pesitive qualification of ‘mistake’ by a two-prong test.
Firstly, the mistake has to pass a ‘reasonableness-test’ as described by the self-ex-
planatory words. Similar to e.g. Art. 4.2.2(2), it refers to the ‘reasonable person in
the same situation’ (although not literally ‘of the same kind’, this addition may be
induced, argumentum Art. 1.6). Would such a person have concluded the contract
not at all or only to materially different conditions if it had known the truth? In par-
ticular, conditions on price, payment, quality and quantity of the goods, place and
time of delivery, extent of one party's liability are usually material.? In conirast,
errors concerning () the value of the goods or services or (h) — if regarded as miis-
take (— Art. 3.2.1 no. 2 at B. (i)) — expectations and motivations are usua'ly not
material.# :

Secondly, the other party needs to be “worthy of being protected in its reliance
on the validity of the contract”’ Para. 1 lita) excludes such ‘worthiness’ in
three cases® where the other party was invelved in the occurrence of the mistake:?
(i) a common mistake (e.g. sale of a stolen car while nobody knows of the theft);®

Vogenauet/Huber Art. 3.2.2 no. 3 (with further references).

Vogenauer/Huber Art. 3,2.2 no. 3,

Argumentum Art. 19(3) CISG, as pointed out by Vogenauer/Huber Art. 3.2.2 no. 7.

Official Comments, Art. 3.2.2 no. 1, pp. 101-102; Moran Bovio/Herrera Art. 3.5, no. 1, p. 186; Voge-
nauer/Huber Art. 3.2.2 no. 8. ' - '
Vogegauer/Huber Art. 3.2.2 no. 9, in the same sense also Morin Bovio/Herrera Art. 3.5, no. 1, p. 186
para. 3.

6 Official Comments, Art. 3.2.2 no. 2, pp. 102-103.

7 Vogenauer/Huber Art. 3.2.2 no. 9-21.

& Official Comments, Art. 3.2.2 no. 2, llustration 1, p. 102; Vogenauer/Huber Art. 3.2.2 no. 11-12.
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Article 3.2.2 (Relevant mistake)

(i) a mistake caused by the other party (e.g. an incorrect ‘representation” — beyond
normal advertisement — even if made innocently),” but not by a third party (—
Art. 3.2.8(1)); (iii) unintentional'® violation of a duty to information (e.g. where the
other party, acting as a reasonable person, ‘ought to have known’ that there is a
mistake),'l measured against ‘reasonable commercial standards’'? (Art. 1.7).1*
Para. 1 litb) exempts mistakes if the other party does not require protection'* be-
cause it did not ‘act’ or ‘should not have acted’ in reliance on the contract.'®

B. Exception for Gross Negligence and Assumed or Allocated Risks (Para. 2)

Para 2 excludes (from the right to avoidance under para. 1) twe kinds of mistakes
of which the risk belongs to the mistaken party. First, para. 2 lit. a) excludes
avoidance for mistakes due to gross negligence,'S which, in international trade, al-
ways surpasses fair trading (Art. 1.7). Second, para. 2 lit. b) exempts mistakes
which belong into the sphere of risks of the mistaken party, either because of an
express risk.assumption in the contract (by the purpose of the contract,'? con-
scious igniorance about a regulated issue,'® allocation of custom duties under IN-
COTEPRMS5),1? or because of an interpretation (Arts. 4.1-4.3) of the contract and
surrounding circumstances?” (e.g. a risk of the real market value or of procure-
mant-?! risk of an ‘error of motivation’ if qualified as ‘mistake’— Art. 3.2.1 no. 2
at B (1); risk of signing an unread contract).??

An error about the applicable (mandatory) law (Art. 1.4) due to an omission of
research can be both grossly negligent?® (para. 2 lit a) and part of the risk allocated
to the mistaken party (para. 2 litb) depending on the circumstances.

9 Vogenauer/Huber Art. 3.2.2 no. 13-15.

10 Moran Bovio/Herrera Art. 3.5, no. 1, p. 186 (otherwise the omission of information constitutes a
“violation of good faith’); Vogenauer/Huber Art.3.2.2 no. 18 with reference to Ait. 3.2.5 as the
more specialised principle in case of intention.

11 Moran Bovio/Herrera Art. 3.5, no. 1, p. 186 (para, 4 at the end); as distinct from imputation of a
mistake attributable to a third party, see — Art. 3.2.8(1)); as noted by Vogenauer/Huber Art.3.2.2
no. 19.

12 See Vogenauer/Huber Art, 3.2.2 no. 21.

13 Moran Bovio/Herrera Art. 3.5, no. 1, p. 186 para. 4.

14 Vogenauer/Huber Art. 3.2.2no. 22.

15 Morin Bovio/Herrera Art. 3.5, no. 1, p. 186 para. 4; see Vogenauer/Huber Art. 3.2.2 no. 23-26.

16 Official Comments, Art. 3.2.2 no. 3, p. 103; Morén Bovio/Herrera Art.3.5, no. 1, p. 187 (‘culpa
grave’); Vogenauer/Huber Art. 3.2.2 no. 28, 46.

17 Vogenauer/Huber Art. 3.2.2 no. 30.

18 Vogenauer/Huber Art.3.2.2 no. 32 (referring to a similar rule in § 154 Restatement (Second) of
Contracts (USA)).

19 Vogenauer/Huber Art.3.2.2 no. 34.

20 Morin Bovio/Herrera Art, 3.5, no. 1, p. 187; Vogenauer/Huber Art. 3.2.2 no. 35-40.

21 Cf Official Comments, Art. 3.2.2 no. 3, Tllustration 2, p. 104; Vogenauer/Huber Att. 3.2.2 no. 40,
37.

22 Vogenauer/Huber Att. 3.2.3 no. 16.

23 Vogenauer/Huber Art.3.2.2. no. 46; Brddermann in: §6 IPR in: MiinchAnwaltshandb. In-
tWirtschR, no. 191.
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Article 3.2.3 (Error in expression or transmission)

C. Legal Conseguences

Subject to passing the other tests of the test scheme set forth at — Art. 3.2.1 no. 2
at B, the consequences set forth in — Art. 3.2.1 no. 3 at C. apply.

Article 3.2.3 (Error in expression or transmission)

An error occurring in the expression or transmission of a declaration is con-
sidered to be a mistake of the person from whom the declaration emanated.

A. Errors in Expression or Transmission as Mistakes

Art. 3.2.3 adds to the broad concept of ‘mistake’! in Art. 3.2.1 (and protects the
mistaken party even with respect to mistakes in expression of third parties,
Art. 3.2.8(1)).2 If, after proper interpretation (Arts. 4.2-4.3; e.g. with the Jalsa
demonstratio non nocet-rule),® there remains a discrepancy between the wording
of the contract and the real intention there is an error in expression* which may
take the specific form’ of an error in transmission (e.g. a typing or spelling error
[as contrasted with a calculation error], whereby the different ways around the
globe to write numbers can be a cause). It is distinct from a misunderstanding of a
notice after reaching the addressee,” Art. 1.10(2)).8

B. Legal Consequences

Avoidance due to an error under Att. 3.2.3 gives rise to the same consequences as
an error under Art. 3.2.1 (see there no. 3 at C.).? Yet, such errors are subject to the
same boundaries (the test scheme) as other mistakes (— Art.3.2.1 no. 2 at B.). In
practice, Art.3.2.2(1)(b) may play a role (res infegra rule),! as well. ac
Art. 3.2.2(2)(a) (gross negligence) or (b) (e.g. if the mistaken party ought to ba e
known about the unreliability of the chosen communication method).! In contrast,
a joint error of both parties (Art. 3.2.2(1)(a)) about a factual basis (e.g. ‘407 instead

See Vogenauer/Huber Art.3.2.3 no. 2.
Moran Bovio/Herrera Art. 3.6, no. 1, p. 191-192 para. 1.
3 Vogenauer/Huber Art. 3.2.3 no. 4; see Marcianus D. 35.1.33: “Falsa demonstratio neque legatario
neque fideicommissario nocet neque hervedi instituto...”.
4 Moran Bovio/Herrera Art.3.6, no. 1, p. 191 (referring to ‘discordancia entre lo querido y lo
declarado’).
5 Vogenauer/Huber Art. 3.2.3 no. 5 (with a helpful text book example in no. 7).
6 Vogenauer/Huber Art. 3.2.2 no. 14.
7 Moran Bovio/Herrera Art. 3.6, no. 1, p. 192 para. 4.
8 Official Comments, Art. 3.2.3 no. 2, p. 105; Vogenauer/Huber Art. 3.2.3 no. 6.
9 Moran Bovio/Herrera Art. 3.6, no. 1, p. 191 (whereby the commented Art. 3.6 in the version of
1994 correlates with Art. 3.2.3 in the version 2016).
10 Vogenauver/Huber Art. 3.2.3 no. 10.
11 Official Comments, Art. 3.2.3 no. 1, pp. 104-105; Vogenauer/Huber Art, 3.2.3 no. 12.

Article 3.2.5 (Fraud)

of ‘60’ containers) might not lead to an exclusion of avoidance (no risk allocation
to one party under Art. 3.2.2(2)(b)).'?

Article 3.2.4 (Remedies for non-performance)

A party is not entitled to avoid the contract on the ground of mistake if the
circumstances on which that party relies afford, or could have afforded, a
remedy for non-performance.

Remedies for Non-Performance Trumps Avoidance

Emphasizing again the favor contractus principle (Art. 1.6; chapter 7 providing for
termination only as a last resort),! Art.3.2.4 gives priority to (any one and all,?
even only theoretical)® rights for non-performance (chapter 7, Art. 7.1.1. ef seq.) as
compared to.a right for avoidance due to a mistake.* As a result, the consequences
of most mistakes relating to “existence, quality, or characteristics of the object of
the contfact”® will be covered by chapter 7 and not chapter 3.® However, in rare
cases the mistaken party may be entitled to damages under Art. 3.2.16.7

Article 3.2.5 (Fraud)

A party may avoid the contract when it has been led to conclude the contract
by the other party’s fraudulent representation, including language or
practices, or fraudulent non-disclosure of circumstances which, according to
reasonable commercial standards of fair dealing, the latter party should have
disclosed.

A. Intended Leading into Error and Thereby Gaining and Advantage?!

According to the mandatory? (— Art. 3.1.4) provision in Art. 3.2.5, fraud (by a
party or even a third person under the circumstances covered in Art. 3.2.8)° re-
quires firstly a ‘state of mind: fraudulent intention’* which includes (a) deliber-
ate misrepresentation or ‘reckless representations’ (‘constructive intention’, do-

Vogenauer/Huber Art. 3.2.3 no. 15 (giving the container example).

Vogenauer/Huber Art. 3.2.4 no. 4.

Vogenauer/Huber Art. 3.2.4 no. 6.

Vogenauer/Huber Art. 3.2.4 no. 7 (referring to the ‘could have afforded”-wording in Art. 3.2.4).
Official Comments, Art. 3.2.4 no. 1, p. 103.

Enumeration of Vogenauer/Huber Art. 3.2.4 no. 8.

Morén Bovio/Herrera Art. 3.7, no. 1, p. 194; Vogenauer/Huber Art. 3.2.4 no. 8.
Vogenauer/Huber Art.3.2.4n0. 9, 11-16.

Official Comments, Art. 3.2.5 no. 2, p. 107.

Cf. Vogenauer/du Plessis Art. 3.2.5 no. 30,

Official Comments, Art. 3.2.8 no. 1, p. 112; Vogenauer/du Plessis Art. 3.2.5 no. 28-29.
Vogenauer/du Plessis Art. 3.2.5 no. 6.
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Article 3.2.6 (Threat)

lus eventualis)® — as distinguished from gross negligence (covered by Art. 3.2.2(2)
(a))® — and (b) a goal “to gain an advantage to the detriment of the other party”.’
Secondly, the intention must substantiate in some conduct. It is (@) usually an act:
‘false representation’ (which avoids any distinction between representations of
“fact’ or ‘opinion’),* express or implied, i.e. by words or actions (‘language or
practices’, e.g. hiding of a page),® and (b) sometimes an omission (*fraudulent non-
disclosure’) in violation of ‘reasonable commercial standards of fair dealing’
(Art. 1.7)'% to be applied with due respect to the circumstances (e.g. the kind and
purpose of contract; does the silence relate to the party’s own performance?;!! a
surprising term in the standard terms;'? special expertise; cost and/or ease to ac-
quire the information; the nature of the information; the apparent importance of the
information to the other party).!* The fraud must have thirdly a causal link to the
contract conclusion'* and often induces a ‘special case of mistake’!’ and may
overlap with ‘gross disparity” (Art. 3.2.7(1)(a)) if one does not require ‘error’!é
with regard to the broad wording of Art. 3.2.5,

B. Legal Consequences

Unless the deceived party confirms the contract (Art. 3.2.9), it can aveid it (or the
affected individual terms, Art. 3.2.13)!7 by a timely notice (Arts. 3.2.11-3.2.12)
with the (ex func) effects as per Arts. 3.2.14-3.2.15 including duties of restitu-
tion.'® Avoidance as a result of a threat by a third party is covered by Art. 3.2.8.19
Irrespective of avoidance, the deceived party can claim damages in the amount of
its ‘reliance’ or ‘negative’ interest20 (Art. 3.2.16).

Article 3.2.6 (Threat)

A party may avoid the contract when it has been led to conclude the contract
by the other party’s unjustified threat which, having regard to the circum-
stances, is so imminent and serious as to leave the first party no reasonable a}-

5 Vogenauer/dy Plessis Art. 3.2.5 no. 7.
Vogenauer/du Plessis Art. 3.2.5 no. 8.
Official Comuments, Art.3.2.5 no. 2, p. 107 (bold print supplemented); Moran bLovio/Herrera
Art. 3.8, no. 1, p. 196; Vogenauer/du Plessis Art. 3.2.5 no. 9.
8 Vogenauer/du Plessis Art.3.2.5 no. 11 (referring e.g. to a similar open approach in § 168 Restate-
ment (Second) of Contracts (USA)).
9 Vogenauer/du Plessis Art. 3.2.5 no. 12.
10 Vogenauer/du Plessis Art. 3.2.5 no. 15-16.
11 Vogenauer/du Plessis Art. 3.2.5 no. 16-20.
12 Vogenauer/du Plessis Art. 3.2.5 no. 22.
13 The latter examples stem from Art. 49(3) CESL; Vogenauer/du Plessis Art. 3.2.5 no. 21.
14 Morén Bovio/Herrera Art. 3.8, no. 1, p. 197 para. 1; Vogenauer/du Plessis Art. 3.2.5 no. 23-24.
15 Official Comments, Art. 3.2.5 no. I, pp. 106-107; Vogenauer/du Plessis Art. 3.2.5 no. 4.
16 Debated, see Vogenauer/du Plessis Art. 3.2.5 no, 2-5 (with due regard to the drafting history).
17 Vogenauer/du Plessis Art. 3.2.5 no. 26.
18 Vogenauer/du Plessis Art. 3.2.5 no. 26.
18 Moran Bovio/Herrera Art. 3.8, no. 2.b, p. 198 (whereby the referenced Art. 3.11 of the 1994 ver-
sion of the UNIDROIT Principles correlates with Art. 3.2.8 in the 2016 version).
20 Vogenauer/du Plessis Art, 3.2.5 no. 27,
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Article 3.2.6 (Threat)

ternative. In particular, a threat is unjustified if the act or omission with
which a party has been threatened is wrongtul in itself, or it is wrongful to use
it as 2 means to obtain the conclusion of the contract.

A. Two Kinds of Unjustified Threats

The mandatory' (— Art. 3.1.4) provision in Art. 3.2.6 does not define threat, but it
describes that the threat, ‘having regard to the circumstances’ (— Arts. 4.2-4.3),
must be ‘so imminent and serious? as to leave the first party no reasonable alter-
native’ and thereby lead the other party to conclude the contract (‘causality®).*
A party accused of a threat may defend itself by proving that the contract would
have been concluded anyhow (‘absence of a reasonable alternative’).> According to
its literal meaning a ‘threat’ requires “pressure applied to the will by a declaration
of the harm that will follow non-compliance,”® Tt is more than a warning “pointing
out that certain consequences will unavoidably ensue if a party does not consent”.”
It is distinctfrom ‘absolute force” or ‘physical violence” which prohibits an agree-
ment under Art. 2.1.1.8 The threat (by a party or even a third person under the cir-
cumnstaices covered in Art. 3.2.8)° needs to be ‘unjustified’.!” In this respect, sen-
fence 2’ distinguishes two groups of cases: (i) Sentence 2, alternative I, bans
thi=a:s if, under the circumstances,! the threatened act or omission ‘is wrongful
i fiself’.!2 This may be a socially unacceptable behaviour'? like physical
harm,# harm to the threatened or a third person’s'® property, economic interests or
reputation.'® (ii) According to sentence 2, alternative 2, the purpose of a threat
can make the pointing at an otherwise lawful act or omission (such as a right to
terminate a contract or to bring a law suit or a criminal complaint) wrongtul if the
threatened act or omission is used as 2 means to obtain conelusion of contract,!”
especially if the threatened action is unrelated to the intended contract conclu-
sion.'® In casc of a renegotiation of a contract, a declaration to contemplate breach-

1 Cf Vogenauer/du Plessis Art. 3.2.6 no. 24.

2 Moran Bovio/Herrera Art. 3.9, no. 2.4, p. 200 (observing the equal situation under Spanish law).

3 Emphasis added, see Official Comments, Art. 3.2.6 no. 1, pp. 107-108; and the discussien by Voge-
nauet/du Plessis Arl. 3.2.6 no. 12-13.

4 Vogenauer/du Plessis Art.3.2.6 no. 15-16.

5 Vogenauet/du Plessis Art. 3.2.6 no. 15-16.

6 Oxford English Dictionary, 24 ed. 1989, Vogenauer/du Plessis Art. 3.2.6 no. 4,

7 Vogenauer/du Plessis Art. 3.2.6 no. 4.

8 Vogenauer/du Plessis Art. 3.2.6 no. 3.

8 Vogenauer/du Plessis Art. 3.2.6 no. 17.

0 Official Comments, Art. 3.2.6 no. 2, p. 108; Moran Bovio/Herrera Art. 3.9, no. 2.a; p. 200 para. 4
(“injusta’).

11 Vogenauer/du Plessis Art. 3.2.6 no. 8.

12 See Official Comments, Art. 3.2.6 no. 3, Hlustration 2, p. 108.

13 Vogenauer/du Plessis Art. 3.2.6 no. 6.

14 Loc. cit. previous note.

15 Vogenauer/du Plessis Art. 3.2.6 no. 14.

16 Official Comments, Art. 3.2.6 no. 3, p. 108; Vogenauer/du Plessis Art. 3.2.6 no. 7; see also already

Moran Bovio/Herrera Art. 3.9, no. 1, p. 199 para. 2 (regarding the impact on economic interests).
17 Mordn Bovio/Herrera Art. 3.9, no. 2.b (para. 1 at the end), p. 201.
18 Cf Official Comments, Art. 3.2.6 no. 2, Tlustration 1, p. 108; Vogenauer/du Plessis Art. 3.2.6 no.
11 (with examples).
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Article 3.2.7 (Gross disparity)

ing a contract, duly interpreted (Arts. 4.2-4.3), may or may not be a threat in the
sense of Art.3.2.6, depending on the (possibly changed)!? circumstances (—
Art. 7.3.3 as a possible tool for defence).20

B. Legal Consequences

Unless the threatened party confirms the contract (Art. 3.2.9), it can aveid it (or the
affected individual terms, Art. 3.2.13)?! by a timely notice (Arts. 3.2.11-3.2.12)
with the (retroactive) effects as per Arts. 3.2.14-3.2.15 including duties of restitu-
tion.*? Avoidance as a result of a threat by a third party is regulated in Art. 3.2.8.23
Irrespective of avoidance (Art. 3.2.16), ‘the party that made the threat’?* (or who is

responsible for a third party that made the threat,®® Art. 3.2.8(1)) is liable for dam- '

ages in the amount of the threatened party’s ‘reliance’ or ‘negative’ interest.2

Article 3.2.7 (Gross disparity)

(1) A party may avoid the contract or an individual term of it if, at the time of
the conclusion of the contract, the contract or term unjustifiably gave the oth-
er party an excessive advantage. Regard is to be had, among other factors, to

(a) the fact that the other party has taken unfair advantage of the first party’s
dependence, economic distress or urgent needs, or of its improvidence, ig-
norance, inexperience or lack of bargaining skill, and

(b) the nature and purpose of the contract.

(2) Upon the request of the party entitled to avoidance, a court may adapt the
contract or term in order to make it accord with reasonable commercial stan-
dards of fair dealing.

(3) A court may also adapt the contract or term upon the request of the party
receiving notice of avoidance, provided that that party informs the other party
of its request promptly after receiving such notice and before the other party
has reasonably acted in reliance on it. Article 3.2.10(2) applies accordingly.

19 Vogenauet/du Plessis Art. 3.2.6 no. 8-9.

20 Loe. cit. previous note.

21 Vogenauer/du Plessis Art.3.2.6 no. 19.

22 Vogenauer/du Plessis Art. 3.2.6 no. 19.

23 Moran Bovio/Herrera Art. 3.9, no. 1, p. 199 (referencing to Art. 3.11 of the initial version which
correlates with Axt. 3.2.8).

24 Vogenauer/du Plessis Art, 3.2.6 no. 20.

25 Vogenauer/du Plessis Art. 3.2.6 no. 20.

26 Vogenauer/du Plessis Art. 3.2.5 no. 27.
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Article 3.2.7 (Gross disparity)

A. Avoidance in case of Excessive Advantage

As a mandatory principle pursuant to Art. 3.1.4, and subject to intervening manda-
tory law (Art. 1.4 and Arts. 3.3.1-3.3.2),! Art. 3.2.7 watches out that the principle
of fair dealing (Art. 1.7) is respected already at contract conclusion® (Art. 1.1).
Para. 1 sentence 1 gives a right to avoidance if the other party (or possibly a third
person from its sphere, Art. 3.2.8) has taken an ‘excessive advantage’ at the time
of contract conclusion of the other® (first condition) which is ‘unjustifiable’ (sec-
ond condition),* whereby actual or constructive knowledge of the weakness of the
other party is not necessary (while ignorance might be a defence argument).® (i) An
advantage is ‘excessive’ if it “shock(s) the conscience of a reasonable person™
with due regard to the circumstances of the contract as a whole” or of the relevant
term.® (ii) According to para. 1 sentence 2, an advantage is not ‘justified” if (a) it
takes advantage of certain forms of weakness? as set forth in lit. a) while superior
bargaining power due to market conditions!? or ignorance of the other party'! (as
compared what is ‘objectively knowable”)!? alone would not suffice to take an un-
fair advantags (Art. 1.1); (b) if the nature and purpose of the contract excludes
any justification (lit. b);'® or (c¢) other factors exclude a justification (such as
ethics niavailing in a particular trade).!* In practice, if one party has a reason to be
extremely tough on certain terms (e.g. on interest rates), it is risk minimising and
aviids debate if the tough term evidences the justification by relating to the reasons
tarsuch terms.

1 Vogenauer/du Plessis Art.3.2.7 no. 6 (arguing priority of Art.3.2.1-3.2.2 over Art. 3.2.7 because

the solution in Art. 3.2.1-3.2.2 might respect better underlying policy arguments, while both set of

rules lead eventually to Art. 3.2.15).

Official Comments, Art. 3.2.7 no. 1, pp. 109-110.

See Vogenauer/du Plessis Art. 3.2.7 no. 2-3 on the background.

Moran Bovio/Herrera Art. 3.10 ;no. 1, p. 203 (para. 2: ‘injustificada’).

Vogenauer/du Plessis Art. 3.2.7 no. 14 and note 247 (debated).

Official Comments, Art.3.2.7 no. 1, pp. 109-110; Moran Bovio/Herrera Art.3.10, no. 1, p. 203

(para. 2, referring to the Official Comments); Vogenauer/du Plessis Art. 3.2.7no. 7.

Moran Bovio/Herrera Art.3.10, no. 1, p. 203 (para. 2, referring to the Official Comments); Voge-

nauvet/dy Plessis Art.3.2.7 no. 7 (as opposed to applying a mathematical formula) quoting Bonel/

Tulane Journal of International and Comparative Law 1995 (3), 73, 88.

8 Vogenauer/du Plessis Art. 3.2.7 no, 8.
9 Vogenauer/du Plessis Art,3.2.7 no. 10-14.

10 Official Comments, Art. 3.2.7 no. 2(a), p. 110; Vogenauver/du Plessis Art. 3.2.7 no. 11.

11 Vogenauer/du Plessis Art. 3.2.7 no. 12.

12 Arbitral Award March 1998 ICC case 9029 (1999), Rome, Unilex (the 17" of the cited paragraphs);
Vogenauer/du Plessis Art. 3.2.7 no. 12,

13 Official Comments, Art, 3.2.7 no. 2(b), pp. 110-111; see for rare examples Bosell Tulane Journal of
International and Comparative Law 1995 (3), 73. 89-90; Vogenauer/du Plessis Art. 3.2.7 no. 15-17.

14 Official Comments, Art. 3.2.7 no. 2(c), p. 111; Vogenauer/du Plessis Arl. 3.2.7 no. 18.

15 Example from practice in a Dutch-Turkish contract with an extremely high interest rate: by putting
the entire amount of the lender at risk by a ‘no cure-no pay’ agreement, as the loan was needed to
finance an action with probably positive yet uncertain outcome.
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Article 3.2.8 (Third persons)

B. Legal Consequences
1. The ‘Triple’ of Consequences (Avoidance, Restitution and Reliance Damages)

Unless the exploited party confirms the contract (Art. 3.2.9),1¢ it can aveid it (or
the affected individual terms, Art. 3.2.13)17 by a timely notice (Arts. 3.2.11-3.2.12;
whereby Art. 3.2.12(2) provides for a special time limit in case of partial avoid-
ance of an individual term for gross disparity) with the (retroactive) effects as per
Arts. 3.2.14-3.2.15 including duties of restitution.'® Avoidance as a result of an ex-
cessive advantage of a third party is regulated in Art. 3.2.8. Irrespective of avoid-
ance, the party who took the excessive advantage is liable for damages in the
amount of the threatened party’s ‘reliance’ or ‘negative’ interest (Art. 3.2.16).1

2. Alternative Option of Adaptation

As an alternative to avoidance, pursuant to para. 2 the exploited party can seek a
contract adaptation by the competent court (— Art. 1.11 [st hyphen) and nonethe-
less claim its reliance interest including lawyers’ fees while the right to avoidance
is then excluded?” (para. 3 sentence 2, Art. 3.2.10(2)).>' Pursuant to para. 3 the (al-
legedly) exploiting party can react by a prompt notice (Art. 1.10) and request itself
an adaptation of the contract by the court (Art, 1,11).22

C. Liguidated Damages and Penalty Clauses

For clauses requiring in case of non-performance the payment of ‘a specified sum’
to the other party, Art. 7.4.13 (2) contains a more specific rule of adaptation in case
of a grossly excessive relation to the harm resulting from the non-performance.

Article 3.2.8 (Third persons)

(1) Where fraud, threat, gross disparity or a party’s mistake is imputable to,
or is known or ought to be known by, a third person for whose acts vhe other
party is responsible, the contract may be avoided under the sani¢ conditions
as if the behaviour or knowledge had been that of the party itself.

(2) Where fraud, threat or gross disparity is imputable to a third person for
whose acts the other party is not responsible, the contract may be avoided if

16 Moran Bovio/Herrera Art. 3.10, no. 1, p. 204 (referring to Art. 3.12 in the 1994 version of the
UNIDROIT Principles which correlates with Art. 3.2.9 in the 2016 version).

17 Vogenauer/du Plessis Art. 3.2.7 no. 20.

18 Vogenauer/du Plessis Art. 3.2.7 no. 20.

19 Vogenauer/du Plessis Art. 3.2.16 no. 6.

20 Official Comments, Art. 3.2.7 no. 3, p. 111; Mordn Bovio/Herrera Art 3.10, no. 1, p. 204,

21 Moran Bovio/Herrera Art. 3,10, no. 1, p. 204 (by the reference to Art. 3.13 in the 1994 version of
the UNIDROIT Principles which corresponds with Art. 3.2.10 in the 2016 version); Vogenauer/du
Plessis Art. 3.2.7 no. 21.

22 Moran Bovio/Herrera Art. 3.10, no. 1, p. 204 para. 1; Vogenauer/du Plessis Art. 3.2.7 no. 22.

Article 3.2.8 (Third persons)

that party knew or ought to have known of the fraud, threat or disparity, or
has not at the time of avoidance reasonably acted in reliance on the contract.

A. Third Party from the Sphere of a Contracting Party

Sometimes the contract conclusion is due to improper influence by a third party
which may or may not belong to the sphere of a contracting party.! Para. 1 copes
with cases in which (i) firstly a contracting party is ‘responsible’ (*answerable or
accountable’)? for the action of a third party (including ‘tacit assent’),? either in
light of company or partnership law (e.g. a managing director of a Ltd., a general
partner of a partnership) or as a matter of labour law (an employee) or general
contract law (e.g. agency, Secton — 2.2)* which may include actions upon the
own initiative of the third party.® (if) Second!y, any of the grounds for avoidance set
forth in para. 1 must be ‘imputable’ to such third party either because it sets the
cause, or, alternatively and only in case of mistake, because it ‘ought to have
known’ abaut the ground for avoidance (i.e. the mistake).® The underlying equa-
tion of th= grounds for avoidance is based on a ‘better-law-approach’ which con-
tradicts the approach in major civil law jurisdictions because of the importance of
commiercial duress as compared to ‘threat” which is privileged in some civil sys-

tems,’

B. Avoidance even without ‘Responsibility’ If the Other Party Needs No
protection

Para. 2 copes with two sets of cases in which the party benefitting from the con-
tract conclusion does not deserve protection as compared to the general standard of
good faith and fair dealing (Art. 1.7): (i) it ‘knew or ought to have known’ of the
ground for avoidance sct by the third party® whereby, in cases of gross disparity,
knowledge of the circumstances might suffice;” (ii) it has not (yet) acted in re-
liance on the contract and, therefore, it does not harm in such cases to permit
avoidance,'0

For “other three-party situations’ see Vogenauer/du Plessis Art. 3.2.8 no. 20-21.
Vogenauer/du Plessis Art.3.2.8 no. 5.
Vogenauet/du Plessis Art. 3.2.8 no. 8 (with examples).
Vogenauer/du Plessis Art. 3.2.8 no. 6.
Official Comments, Art. 3.2.8 no. 1, p. 112; Vogenauer/du Plessis Art. 3.2.8 no. 7.

Official Comments, Art. 3.2.8 no. 1, p. 112; Moran Bovio/Herrera Axt 3.11, no. 1, p. 208-209; Vo-
genauer/du Plessis Art. 3.2.8 no. 9.
Vogenaucr/du Plessis Art. 3.2.8 no. 13 and 2.
Morén Bovio/Herrera Art.3.11, no. 1, p. 209; see the example given by Vogenauer/du Plessis
Art.3.2.8 no. 17 (a financial institution takes in a surety and advises the guarantor to take indepen-
dent legal advice).

9 Carefully pointing in this direction Vogenauer/clu Plessis Art. 3.2.8 no. 18.
10 Official Comments, Art. 3.2.8 no. 2, p. 112; Morén Bovio/Herrera Art. 3.11, no. 1, p. 209; Voge-
nauer/du Plessis Art. 3.2.8 no. 19.
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Article 3.2.10 (Loss of right to avoid)

Article 3.2.9 (Confirmation)

If the party entitled to avoid the contract expressly or impliedly confirms the
contract after the period of time for giving notice of avoidance has begun to
run, avoidance of the contract is excluded.

A. A Logical Consequence of Freedom of Contract (and of the Good Faith
Principle)

Art. 3.2.9 serves a double purpose.! Firsily, as an expression of freedom of contract
(Art. 1.1), it confirms the right to waive a right of avoidance under chapter 3 by
confirmation. Secondly, as an expression of the principle directed against inconsis-
tent behaviour (Art. 1.8), it cuts off any such right of avoidance after a proper con-
firmation.

B. Confirmation requires

(i) a ground for aveidance pursuant to Arts. 3.2.1-3.2.3 or 3.2.5-3.2.8; (ii) an ex-
press notice (Art. 1.10) or — to be applied carefully? — conduct implying a confir-
mation (e.g. performance or a claim of performance, without reserving the right for
avoidance);? (iii) made after the time for issuing the notice of avoidance under
Art. 3.2.12 (i.e. actual or constructive knowledge) has begun.*

Article 3.2.10 (Loss of right to avoid)

(1) If a party is entitled to avoid the contract for mistake but the other party
declares itself willing to perform or performs the contract as it was under-
stood by the party entitled to avoidance, the contract is considered to have
been concluded as the latter party understood it. The other party must make
such a declaration or render such performance promptly after having been in-
formed of the manner in which the party entitled to avoidance had vnderstood
the contract and before that party has reasonably acted in relianc="¢w-a notice
of avoidance.

(2) After such a declaration or performance the right to aveidance is lost and
any earlier notice of avoidance is inetfective.

=

Vogenauer/Huber Art. 3.2.9 no. 1.

2 Vogenauer/Huber Art. 3.2.9 no. 8 suggests a ‘restrictive’ application.

3 Official Comments to Art. 3.2.9, p. 113; see also Moran Bovio/Herrera Art. 3.12, no. 1, p. 212 (‘téci-
ta’); Arbitration Award 21 April 1997, Ad Hoc arbitration (Paris), Unilex (abstract); Arbitration
Award 10 December 1997, 4d Hoc arbitration (Buenos Aires), Unilex (abstract); Vogenauer/Huber
Art. 3.2.9 no. 7-8, in particular note 290.

4 Moran Bovio/Herrera Art. 3.12, no. 1, p. 211 (whereby the referenced Art. 3.15 in the version 1994

correlates with Art. 3.2.12 in the 2016 version); ¢f. Vogenauer/Huber Art. 3.2.9 no. 9.
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Article 3.2.10 (Loss of right to avoid)

A. Function: Part of the Regime for Mistakes

Pursuant to para. 2, a contract amendment under para. I — B. below) cuts off a
right of avoidance due to mistakes.! Art.3.2.10 is therefore part of the test scheme
for avoidance due to a mistake set forth at — Art. 3.2.1 no. 2 (B.vii.). Art. 3.2.10
does not apply to joint mistakes.?

B. Right of the Other Party to Uphold the Contract in an Amended Version

In the spirit of Art. 1.7, there is no need to protect a mistaken party beyond the
scope of its mistake (no need for a right to ‘repent”).? Therefore, in case of a mis-
take by one party during contract conclusion, para. 1 gives the other party a right
to uphold the contract in a modified version which ‘reflect[s] the understanding
of the mistaken party’,* whereby, (i) pursuant to para. 2, the mistaken party loses
its rights under Arts. 3.2.2-3.2.3,3 (ii) an earlier notice of avoidance becomes inef-
fective (alsn para. 2),0 (iii) the mistaken party may still be liable for damages un-
der Art( 3.2.16.7

C. nrequirements

Para. 1 requires (i) firstly a prompt® notice (Art. 1.10) or performance (here-
inafter jointly referred to as ‘action®) of the contract by the other (i.e. the not mis-
taken) party indicating the willingness to perform the contract in the way as under-
stood by the mistaken party. Such action of the other party must occur promptly
after learning (‘obtaining knowledge’)? about the understanding of the mistaken
party (i.e. a “very short period of time”, close to ‘immediately’);!” and (ii) sec-
ondly that the mistaken party has not yet reasonably acted in reliance on its no-
tice of avoidance (para I sentence 2, 24 condition),'" if already given, e.g. by con-
cluding another contract to replace the ‘avoided’ contract.!

=

Morin Bovio/Herrera Art. 3,13, no. 1, p. 215 (para. 2).

2 Vogenauer/Huber Art.3.2.10 no. 2 (with a hint in note 299 at contract adaptation by a court if the
mistake has led to gross disparity, Art. 3.2.7 (2) and (3)).

3 Vogenauer/Huber Art.3.2.10 no. 1, with a helpful reference to Probst, ‘Deception’, in: Kramer/
Probst, Defects in the Contracting Process, in von Mehren (ed.), /nternational Enxyclopedia of
Comparative Law, vol. VII. Contracts in General, ch 11 (2001), para. 64.

4 Vogenauet/Huber Art. 3.2.10 no. 9.

5 Moran Bovio/Herrera Art. 3,13, no. 1, p. 215.

6 Official Comments, Art. 3.2.10 no. 3, p. 114; Mordn Bovio/Herrera Art. 3.13, no. 2.b, p. 215 (at the
end); Vogenauer/Huber Art. 3.2.10 no. 10,

7 Official Comments, Art. 3.2.10 no. 4, p. 114; Morén Bovio/Herrera Art.3.13, no. 2.b, p. 216
(whereby the referenced 3.18 in the initial version correlates with 3.2.16); Vogenauer/Huber
Art. 3.2.10 no. 11.

8 Official Comments, Art. 3.2.10 no. 2, p. 114.

9 Vogenauer/Huber Art. 3.2.10 no. 5.

10 Vogenauer/Huber Art, 3.2.10 no. 5.
11 Moran Bovio/Herrera Art. 3.13, no. 2.b, p. 215 (para. 1); Vogenauver/Huber Art, 3.2.10 no. 6-7.
12 Vogenauer/Huber Art. 3.2.10 no. 6 at the end.
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Article 3.2.12 (Time limits)

Article 3.2.11 (Notice of avoidance)

The right of a party to avoid the contract is exercised by notice to the other
party.

A. Avoiding a Cultural Clash

As the approach to avoidance varies (e.g. the French based civil laws require the
decision of a court;! others may provide for an automatic effect), Art. 3.2.11 clari-
fies the modus of exercising any? right of avoidance under Arts. 3.2.1 ef seq.

B. Requirement

Avoidance requires a notice (Art. 1.10),* whereby “means appropriate to the cir-
cumstances’ (Art. 1.10)° may include unequivocal conduct® indicating the inten-
tion to annul the contract.” It is not necessary to give reasons.® However, only an
indication sufficient to give ‘knowledge’ about the understanding of the mistaken
party starts the short time period under Art. 3.2.10 for the other party to save the
contract”. Under ordinary circumstances, there is no ‘duty’ to reply to such notice!®
while it may be usually a matter of good faith and fair dealing (Art.1.7) or
practices established during the contract negotiations (Art. 1.9(1)) to confirm re-
ceipt upon request of the sender.

Article 3.2.12 (Time limits)

(1) Notice of avoidance shall be given within a reasonable time, having regard
to the circumstances, after the avoiding party knew or could not have been
unaware of the relevant facts or became capable of acting freely.

(2) Where an individual term of the contract may be avoided by a party uader
Article 3.2.7, the period of time for giving notice of avoidance begins to yun
when that term is asserted by the other party.

1 See Art. 1178(2) sentence 2 of the French Civil code (2016 version) (with an exception in case of
party agreement); see Official Comments, Art. 3.2.11 no. 1, p. 115; Mordn Bovio/Herrera Art. 3.14,
no. 2.a., p. 217 (on Spanish law).

Cf. Vogenauer/Huber Art. 3.2.11 no. 11.

Vogenaver/Huber Art. 3.2.11 no. 2.

Official Comments, Art. 3.2.11 no. 1 and 3, p. 115.

Official Comments, Art. 3.2.11 no. 2, p. 115,

Arbitration Award 10 December 1997, 4d Hoc arbitration (Buenos Aires), Unilex (abstract); Voge-
nauver/Huber Art. 3.2.11 no. 4.

Vogenauer/Huber Art. 3.2.11 no. 2.

Official Comments, Art. 3.2.11 no. 2, p. 115; Vogenauer/Huber Art. 3.2.11 no. 2.

Vogenauer/Huber Art. 3.2.11 no, 4.

Vogenauer/Huber Art. 3.2.11 no. 5.
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Article 3.2.12 (Time limits)

A. A ‘Reasonable’ Time Limit

Pursuant to para. 1, any notice of avoidance needs to be given within a ‘reason-
able’ time period sui generis not subject to the rules in limitation periods in chap-
ter 10, Art. 10.1(2)! with due regard to the circumstances, which may vary consid-
erably depending on the type of international transaction and the jurisdictions and
distances involved.? The commencement of the time limit is dependent on a sub-
jective factor: (i) knowledge of the ‘relevant facts’ for a right of avoidance® (not:
realising that the facts actually suffice for a right of avoidance),* (ii) constructive
knowledge (‘could not have been unaware of the relevant facts’, which has been
interpreted as ‘gross negligence’,” that interpretation is convincing in light of the
fatal consequence of overrunning the expiration of the time limit, see below) or
(iif), in case of avoidance for threat (Art. 3.2.6), when the threatened party becomes
capable to act freely.® By referring to ‘reasonableness’, Art. 3.2.12 follows a com-
mon law rather than a civil law approach. This is why it has been suggested to take
inspiration from a similar rule in § 381(3) Restatement 24 Contracts (USA) when
determinir vshat is reasonable under the circumstances’ (e.g. the time to take legal
advice)* The reference to a subjective factor for its commencement is an indica-
tion that the time period “should be shorter rather than longer”.® After its expira-
tinm the right to avoidance is cut off.!? This correlates with the general favor con-
troctus approach of the UNIDROIT Principles (— Introduction no. 8) and con-
iributes to legal security in international contracting, while the party which can rely
on a ground for avoidance can control its loss by diligent action within the reason-
able time frame.

B. A Special Rule for Avoidance of Individual Terms

Pursuant to para. 2 in case of an avoidance of individual terms for gross disparity
(Art. 3.2.7), the time for giving notice of (full or partial, Art. 3.2.13) avoidance pe-
riod starts from the concrete moment when the other party invokes the contested

See also Vogenauer/Huber Att. 3.2.12 no. 9.
Similar to Moran Bovio/Herrera Art. 3.15, no. 1, p. 219.
Moran Bovio/Herrera Art. 3.15, no. 1, p. 219 (para. 2) and no. 2.a (para 2) at p. 220.
Vogenauer/Huber Art, 3.2.12 no. 2.
Vogenauer/Huber Art. 3.2.12 no. 6; see also already Moran Bovio/Herrera Art. 3.15, no. 1, p. 219.
Official Comments to Art. 3.2.12, p. 116; Mordn Bovio/Herrera Art 3.15, no. 1 (para. 1), p. 219;
Vogenauer/Huber Art. 3.2.12 no. 3.
7 Vogenauer/Huber Art. 3.2.12 1o, 1, 7. § 381(3) Restatement (Second) of Contracts (USA) provides:
“In determining what is a reasonable time, the following circumstances are significant.
(a) the extent to which the delay enabled or might have enabled the party with the power of avoid-
ance to speculate at the other party's risk;
(b) the extent to which the delay resulted or might have resuited in justifiable reliance by the other
party or by third persons;
(c) the extent to which the ground for avoidance was the result of any fault by either party; and
(d) the extent to which the other party's conduct contributed fo the delay”.
8 Vogenauer/Huber Artt. 3.2.12 no. 6.
9 Vogenauer/Huber Art. 3.2.12 no. 6.
10 Moran Bovio/Herrera Art. 3,15, no. 1, p. 220 (para. 2).
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Article 3.2.14 (Retroactive effect of avoidance)

term.!! However, if such term is contained in standard terms, it is likely to never
have become effective (Art. 2.1.20(1)).

Article 3.2.13 (Partial avoidance)

Where a ground of avoidance affects only individual terms of the contract, the
effect of avoidance is limited to those terms unless, having regard to the cir-
cumstances, it is unreasonable to uphold the remaining contract.

Art. 3.2.13 exemplifies the favor contractor principle (— Introduction no. 8) which
seeks to uphold the contract if possible. A ground of avoidance affecting only indi-
vidual terms of the contract! (e.g. certain ‘terms’ or certain ‘items’ such as a
certain part of a scope of work)? is usually limited to those terms (= the rule),
unless the circumstances (which includes the behaviour of the party which sets
the ground for avoidance)® suggest otherwise (to be proven by the party which is
desirous to avoid the entire contract),* e.g. in cases where the contested terms
would be also material to contract conclusion pursuant to Art. 2.1.11 (= the excep-
tion).?

In practice, a ‘severability’-clause will often step in providing, if well drafted, that
another (hypothetical) provision (e.g. “to be determined by the arbitral tribunal®)®
will be deemed to replace the void clause whereby the new (hypothetical) provi-
sion shall come as close as possible to e.g. (i) the goal of the void clause, (ii) the
economic goal of the contract or (iii) the purpose of the contract (this depends on
the clause).

Article 3.2.14 (Retroactive effect of avoidance)

Avoidance takes effect retroactively.

A. Retroactivity

Pursuant to Art. 3.2.14, avoidance operates ex fumc. The contract is deemead to
have never existed.! Neither party has a claim under the putative ‘contrast’ (or, in
case of partial avoidance (Art. 3.2.13), the putative ‘term’). Supplies made under

11 Vogenauer/Huber Art. 3.2.12 no. 4.
1 l()1)°f"n:iﬂl Comments to Art.3.2.13, p. 117; Moran Bovio/Ilerrera Art. 3.16, na. | (para. 1, implicit-
y). p. 222.

2 Official Comments to Art. 3.2.13, Illustration | (rclating to the construction of two buildings under
one contract while the ground for avoidance relates only to one of them), p. 117; Vogenauer/Huber
Art. 3.2.13 no. 2.

Vogenauer/Huber Art. 3.2.13 no. 7.

Moran Bovio/Herrera Art. 3.16, no. 1 (para. 2), p. 222; Vogenauer/Huber Art. 3.2.13 no. 8.

Vogenauer/Huber Art. 3.2.13 no. 4 et seq.

The variation whereby the parties shall negotiate the contents of the replacement clause puts hand-

cuffs on the decision power of an arbitral tribunal in case of dispute resulting in an arbitration pro-

ceeding.

1 Official Comments to Att 3.2.14, p. 117; Morin Bovio/Herrera Art. 3.17, no. 1, p. 224 (para. 2);
Vogenauer/du Plessis Art. 3.2.14 no. 1.
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Article 3.2.15 (Restitution)

the putative ‘contract” must be returned, Art. 3.2.15. This regime is distinct from
the regime for termination (Arts. 7.3.5(1) and 7.3.7(1)).2

B. Limits

(i) Restitution is subject to the limits set forth in Art. 3.2.15. (ii) In case of partial
avoidance a severability clause will often temper the effects of avoidance
(—Art. 3.2.13 no. 2). (iii) The retroactive avoidance (provided by the contractual
regime of the UNIDROIT Principles, Preamble paras. 1-2) does not affect clauses
which are distinct from the lex contractus and qualified separately by the applica-
ble private international law (of the competent state court or arbitration tribunal).?
Thereby, the retroactive effect does usually not affect dispute resolution, choice of
law or choice of UNIDROIT Principles-clauses.* (iv) In light of Art. 3.2.15(2)
and (4) (as part of the contractual regime of the UNIDROIT Principles)® there will
be rarely room for the application of the law of unjust enrichment or negotiorum
gestio which, might be otherwise conceivable in some circumstances, where the
time limit under Art. 3.2.12(1) has started late.

Aiticle 3.2.15 (Restitution)

(1) On avoidance either party may claim restitution of whatever it has sup-
plied under the contract, or the part of it avoided, provided that the party
concurrently makes restitution of whatever it has received under the contract,
or the part of it avoided.

(2) If restitution in kind is not possible or appropriate, an allowance has to be
made in money whenever reasonable.

(3) The recipient of the performance does not have to make an allowance in
money if the impossibility to make restitution in kind is attributable to the
other party.

(4) Compensation may be claimed for expenses reasonably required to pre-
serve or maintain the performance received.

A. Principle of Concurrent Restitution in Kind {Para. 1)

Art. 3.2.15 focusses on the consequences of retroactive avoidance with a view to
the supplies already exchanged under the putative ‘contract’. If and to the extent
a party claims (wholly or partially, Art. 3.2.13) avoidance under Arts. 3.2.1 ef seq.,
para. 1 draws the guasi-contractual (and logical) consequence of the retroactive
effect (Art. 3.2.14) of avoidance by providing for a mutual quasi-contractual right

2 Vogenauer/du Plessis Art. 3.2.14 no. 5.

3 (f Official Comments to Art. 3.2.14, p. 117.

4 VNogenauer/di Plessis Art. 3.2.14 no. 1, 4; Brédermann, Unif. Law Rev. 2011, 589, 593 ef seq.
5 See the debate reported by Vogenauer/du Plessis Art. 3.2.15 no. 2.
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Introduction

mance as the exception, “only granted if damages are not adequate’ (iii) Section
7.3 on ‘termination’ provides a right to termination with limitations in the case of
“fundamental’ contract violations; and (iv) Section 7.4 on ‘damages’. provides a
right to damages based on a principle of ‘full compensation” (Art. 7.4.1) but limi-
ted by a concept of “foreseeability” (Art. 7.4.1).

D. Often a Choice Between Several Options

These rights and remedies are in mo particular hierarchical order and may be
combined with due regard to the general principle of good faith and fair dealing
(Art. 1.7). It implies the logical exclusions of legally inconsistent remedies® (e.g.
no termination while pending cure pursuant to Art. 7.1.4). It is also permissible to
change remedies® as long as this does not interfere with a reasonable expectation
of the other party which should be reasonably protected (Arts. 1.7-1.8). Art, 7.2.5
provides an explicit example.” The remedies are subject to limitation periods
(Chapter 10).%

E. Individual Adaptations Possible

While the UNIDROIT Principles system of remedies reflects a balanced compro-
mise which does not favour either side of a synallagmatic contract, the parties are
free to derogate from the principles (Art. 1.5). Most notably, it may be sensible to
consider risk minimising clauses such as full exemption clauses or limitation of
liability clauses (which, in the language of the UNIDROIT Principles, are both
‘exemption clauses’ in the sense of Art.7.1.6). Without such clauses, each party
remains simply fully responsible for its own sphere (except for force majeure sce-
narious) which may reflect the intention of the parties, e.g. in a contract governing
the cooperation of two service providers.?

Sometimes it may be sensible to concentrate in detail on the consequences of ter-
mination, with distinctions depending on the reason for the termination, or o ¢x-
clude termination all together,' at least for a certain time period. Other examples
are found in clauses allowing a graece period with different consequencc: than
those provided for in Art. 7.1.5 (— Art. 7.1.5 no. 4). Sometimes, usvaily in spot
contracts, time may be of the essence, in which case the parties may wish to ex-
clude the chance of an additional time period for performance (Arts. 7.1.4, 7.1.5)

4 Note Vogenauet/Schelhaas Art.7.2.2 no. 1 with reference in note 14 (p. 888) inter alia to
Farnsworth, Contracts (with ed. 2004) para 12.6 (“Specific performance remains the exception
rather than the rule under contract for the ... of goods™), and to § 2-716 (1) UCC.

5 (. Official Comments to Art. 7.1.1 at pp. 227-228; Vogenauer/Schelhaas Introduction to Section
7.1 of the UNIDROIT Principles no. 4.

6 Vogenauer/Schelhaas Introduction to Section 7.1 of the UNIDROIT Principles no. 10 with an ex-

ample (switching from a request to performance to another remedy afier learning new facts which

make performance unlikely).

Vogenauer/Schelhaas Introduction to Section 7.1 of the UNIDROIT Principles no. 3.

Vogenauer/Schelhaas Introduction to Section 7.1 of the UNIDROIT Principles no. 13.

Example from the author’s practice relating to two cooperation agreements of its law firm with

counsels in China and the U.K.

10 Vogenauer/Schelhaas Introduction to Section 7.1 of the UNIDROIT Principles no. 14.
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Article 7.1.1 (Non-performance defined)

which will usually be reflected in the pricing as the obligor (Art. 1.11 4th hyphen)
who then bears a higher risk than under ordinary circumstances. Clauses providing
for payment for non-performance (liquidated damages, penalties) are subject to
judicial control avoiding excessive and unreasonable clauses (Art. 7.4.13)."!

Section 1: Non-performance in General

Article 7.1.1 {Non-performance defined)

Non-performance is failure by a party to perform any of its obligations under
the contract, including defective performance or late performance.

A. A Unitary Concept ...t

Att. 7.1.1 e seq. contain the regime for any violations against the principle of
bindingress of contracts (pacta sunt servanda, — Art. 1.3): (i) non-excused or —
temporarily or definitely — excused” non-performance (— Arts. 7.1.7(2) and (1)
on the exclusion of damages in case of force majeure;? Art. 7.2.2(a)-(b) on the limi-
tation of the right to performance; 7.1.4(2) on termination); (ii) with respect to any
Ghligation regarding quantity (Arts. 6.1.2, 6.1.3; total non-performance), quality
(Art. 5.1.6), time (Art. 6.1.1.) and place (Art. 6.1.6); (iii) whether these obligations
are perceived as main or accessory obligations.* The regime recognises the civil
law addiction to specific performance while giving substantial room to the com-
mon law aversion against it® (— Art. 7.2.2).

B. ... Based on ‘Spheres’ as Defined in the Contract, Not on Fault

The regime of remedies in Arts. 7.1.1 ef seq. is not based on ‘fault’® but rather on
mere ‘objective facts’ as they develop. There is either performance or non-perfor-
mance with due regard to the distinction between the ‘spheres’ of the parties
(Arts. 7.1.2, 7.1.3). This concept has an impact on several levels, e.g. (i) on termi-
nology: the UNIDROIT Principles use the neutral term ‘non-performance’ (and
avoid the term ‘breach of contract”);” like in Art. 35 CISG, a non-conforming per-
formance can be a specific type of non-performance;? (ii) on contributery actions
or omissions (— Art. 7.1.2); (iii) there is no general need to put the other party ‘in

11 Vogenauet/Schelhaas Introduction to Section 7.1 of the UNIDROIT Principles no. 14.

1 Vogenaver/Schelhaas Art. 7.1.1 no. 1.

2 QOfficial Comments to Att. 7.1.1, pp. 227-228.

3 Vogenauer/Schelhaas Art. 7.1.1 no. 2.

4 Vogenauer/Schelhaas Art.7.1.1 no. 1 with reference to the duty to cooperate (Art. 5.1.3) and the
duty of confidentiality (Art.2.1.16); critical with regard to the lack of distinction Mordn Bovio/
Moran Bovio Art. 7.1.1, no. 3a, p. 324.

5 Summary of an observation made by Vogenauer/Fogenawer Art. 1.3 no. 7.

6 Vogenauer/McKendrick, Introduction to Scction 7.4. of the PICC no. 2.

7 Vogenauer/Schelhaas Art. 7.1.1 no, 6.

8 Vogenauer/Schelhaas Art. 7.1.1 no. 9.
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Article 7.1.2 (Interference by the other party)

default’ (mise en demeure, Mahnung);® the UNIDROIT Principles describe the
consequences of a non-performance of contracted actions without requiring a
‘warning’ (with the exception of termination for delay in performance where a no-
tice allowing additional time is required, Arts. 7.1.5(3) and 7.3.1(3))."° The force
majeure concept (Art. 7.1.7) covers impediments beyond the control and sphere of
cither party. Fault is irrelevant when a specific result (e.g. the construction and/or
delivery of a product) is due (strict liability; — Art. 5.1.4(1)), but it indirectly be-
comes an issue in the context of the personalised and contextualised reasonable-
ness test under Art. 5.1.4(2) in casc of ‘best efforts’ obligations!' (which includes
consulting services).!2

C. Impact on Contract Drafting

At the drafting stage of a contract governed by the UNIDROIT Principles the
sphere oriented concept requires the utmost attention to be paid to the demarca-
tion of the ‘sphere of the obligor® (Art. 1.11 4th hyphen) versus the ‘sphere of the
obligee’ (— again Art. 1.11 4t hyphen), the description and interpretation (Chap-
ter 4) of the modalities of the obligations (Chapter 5) and of the duties related to
performance (Chapter 6),' including, most importantly, the duties of the obligee
to cooperate under Art. 5.1.3 (— Art. 7.1.2 no. 1).

Article 7.1.2 (Interference by the other party)

A party may not rely on the non-performance of the other party to the extent
that such non-performance was caused by the first party’s act or omission or
by another event for which the first party bears the risk.

A. A Shield! for the Obligor

Art. 7.1.2 (which was inspired by Art. 80 CISG)? sets a demareation line beisveen
the ‘spheres’ of the parties and thereby sets limits to the ‘non-performancsof the
obligor. It is an expression of the general principle of good faith (Art. (/3 prohibit-
ing venire contra factum proprium.3 It has two limbs:#

9 Vogenauer/Schelhaas Art, 7.1.1 no. 5.

10 Vogenaucr/Schelhaas Art. 7.1.1 no. 5.

11 Vogenauet/Schethaas Art. 7.1.1 no. 4.

12 For an cxample of the use of the UNIDROIT Principles in contracts on legal consulting services
see Brodermann, Choice of Law and Choice of UNIDROIT Principles Clauses in the Shadow of
the Dispute Resolution Clause, in: Hamburg Law Review 2016/1, p. 21, 26 ef seq.

13 In this sense also Vogenauer/Schelhaas Art. 7.1.1 no. 8.

1 Cf Vogenauer/Schelhaas Att. 7.1.2 no. 7 at p. 835 (‘shielding it from any remedics’).

2 (1991) P.C. — Misc. 15, pp. 54, 55. Moran Bovio/Mordn Bovio Art. 7.1.2, no. 2b, p. 326; Voge-
nauer/Schelhaas Art. 7.1.2 no. 1. '

3 Vogenauer/Schelhaas Art. 7.1.1 no. 2 with reference to Arbitral Award 25 January 2002, Arbitra-
tion Court of the Lausanne Chamber of Commerce and Industry, Unilex (a case in which the author
served as counsel).

4 Moran Bovio/Mordn Bovie Att.7.1.2, no. 1, p. 325.
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Article 7.1.2 (Interference by the other party)

(i) If the obligee (— Art. 1.11 4t hyphen) interferes in the sphere of the obligor (—
Art. 1.11 4t hyphen), e.g. by a lack of cooperation® (— Art. 5.1.3) — by, for in-
stance, prohibiting access to the land where the obligor has to perform construction
work® or generally not allowing performance of the other party” —, the resulting
failure of the obligor to perform does not qualify as ‘non-performance’ under the
UNIDROIT Principles® (Art. 7.1.2 1st limb).

In contrast, interference by the obligee (e.g. belated or insufficient cooperation) is
not relevant if it was caused by the obligor in the first place, e.g. by a belated no-
tice of the obligor of his intent to start working at the premises of the obligee at a
certain point in time® (in such circumstances, the reasonableness test under
Art. 5.1.3 is not met. The obligor may not reasonably expect cooperation of the
obligee on such short notice). !’

(ii) ‘Interference’ by the obligee includes events for which it bears the risk!!
(Art. 7.1.2 2nd limb). This may include a ‘blameless failure’ of a duty to cooper-
ate.'” This concept excludes force majeure cases (Art. 7.1.7).13

B. Partiai Melevance of the Interference

If the contributory actions or omissions of the obligee cause the failure to per-
foras of the obligor only partially (‘to the extent that®), it is necessary to apportion
the ‘non-performance’ (and the possibility to rely thereon) in parts due to either
sphere.' The rule in Art. 7.4.7 provides an “application of the general principle” in
Art, 7.1.2.13

C. Most Relevant for Duties to Achieve a Specific Result

Art. 7.1.2 is most relevant for duties to achieve a specific result (Art. 5.1.4(1)). If
the obligor owes merely best efforts under the circumstances (Art. 5.1.4(2)), as de-
termined under Art. 5.1.5, there is often (if not usually)'® ne non-performance
against which the obligor would need Art. 7.1.2 as a shield.

5 Vogenauer/Schelhaas Art. 7.1.2 no. 2.
6 Official Comments, Art. 7.1.2 no. 1, Illustration 1, pp. 228-229; Vogenauer/Schelhaas Art. 7.1.2
ne. 3.
7 Vogenauer/Schelhaas Art. 7.1.2 no. 1, 3.
8 See again Official Comments, Art.7.1.2 no. 1, Illustration 1, pp. 228-229; Vogenauer/Schelhoas
Art. 7.1.1no. 3, 1L.
9 Vogenauer/Schelthaas Art. 7.1.2 no. 5.
10 Morin Bovio/Mordn Bovie Art. 7.1.2, no. 1 (in fine) p. 325; Vogenauer/Schelhaas Art. 7.1.2 no. 5.
11 Official Comments, Art. 7.1.2 no. 2, p. 229.
12 Vogenauer/Schelhaas Art. 7.1.2 no. 4.
13 Vogenauver/Schelhaas Art. 7.1.2 no. 7.
14 Official Comments, Art. 7.1.2 no. 1, pp. 228-229; Vogenauer/Schelhaas Art. 7.1.1 no. 10,
15 Official Comments, Art. 7.4.7 no. 1; Vogenauer/McKendrick Art. 7.4.7 no. 1.
16 Vogenauer/Schelhaas Art. 7.1.2 no. 6 (*usually’).
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Article 7.1.3 (Withholding performance)

Article 7.1.3 (Withholding performance)

(1) Where the parties are to perform simultaneously, either party may with-
hold performance until the other party tenders its performance.

(2) Where the parties are to perform consecutively, the party that is to per-
form later may withhold its performance until the first party has performed,

A. A Shield for Both Parties Based on Timing

In line with legal tradition (‘exceptio non adempleti coniractus ) and most juris-
(iu:?tlons,2 Art. 7.1.3 recognises the right to withholding (i.e. suspending temporari-
ly)” performance, which may amount even to a general principle of law.* It is
helpful if the contract, duly interpreted (Arts. 4.1, 4.3 er seq.), describes t.he se-
quence of duties to delineate simultaneous and consecutive u;Jdertakings reéu—
lated in para. 1 (for situations of simultaneous performance, — Art. 6.1.4(1)) and
para. 2 (for con_secutive performance,” — Art. 6.1.4(2)) diffcrént'ly‘ (further.
Art.7.r1.4(4) contains a special provision for withholding performance pending,
cure).® Under the UNIDROIT Principles, no notice is required? (while it is "advis-
able ... in order to coerce the other party to perform™).® As long as the withholding
right exists, the withholding party’s omission to perform its own duty does not
constitute ‘non-performance’ under Art. 7.1.1.° The other party must perform to
“end the stalement” and may not rely on remedies under Chapter 7.19

B. Requirements

1. Non-performance of the Other Party of an Obligation with Sufficient
Connection to the Duty Underlying the Withheld Performance

As national laws vary on the details, it is helpful that the UNIDROIT Principies
provide guidance through their general concept. (i) The obligation of the other par-
ty must be due, Art. 6.1.1.1' (ii) It follows from the sphere oriented neu*rhllap-
proach (— Art. 7.1.1 no. 2) that the reasons for non-performance are irelevant!2

1 Official Comments to Art. 7.1.3 at p. 230.

2 Vogenauor/Schelhaas Art. 7.1.3 no. 1 with references to Dutch, French (see Art. 1219 French Civil
Code’ (2016. version)), German, Italian, Spanish and Swiss law in note 43. See also Moran Bovio/

Mordan Bovio, Art. 7.1.3, no. 2.a., p. 328 in regard to Spanish law.

Vogenauer/Schelhaas Art. 7.1.3 no. 3.

Arbitral Award (Paris), ICC cas ilex;
A 1-50_ : n}(,)te 49.caqf: no. 8547 (1999), Unilex; referenced already by Vogenauer/Schel-

E=N )

5 See Vogenauer/Atamer Art. 6.1.4 no. 13 (towards the end of th
o8 > 8 e i S at c
6 Vog_cr_laucrfSchefhuas Art. 7.1.3 no. 5. s
7 Critisized by Moran Bovio/Mordn Bovie Art.7.1.3, no. 3.a., p. 328,
8 Vogenauer/Schelhaas Art. 7.1.3 no. 14.
9  Mordan Bovio/Mordn Bovio Art. 7.1.3, no. 1 : /
¢ .7.1.3, no. 1, p. 327; Vogenauer/Schelhaas Art,
ig égam Vogenauer/Schelhaas Art. 7.1.3 no. 30. e 713 me- 30
ogenaver/Schethaas Art. 7.1.3 no. 11 (noting convincingly that otherwi i i :
» nvmnce would be premature and useless). - ely that ofhenwise withholding perfor-
ogenauer/Schelhaas Art.7.1.3 no. 9 (with further references i te 4 is cor
with French but e.g. not with Belgian law). SETHRR sl
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Article 7.1.3 (Withholding performance)

(withholding performance is even permissible in case of force majeure).'® The non-
performance can be total or partial (argumentum Art. 6.1.3); it can be defective
performance.'* It is irrelevant if partial performance was accepted or rejected’
(although, to avoid inconsistent behaviour — Art. 1.8 — the withholding party should
reserve its rights upon acceptance of partial performance).'® Non-performance may
be due to circumstances arising after or existing before contract conclusion.!7 (jif)
The principle of good faith and fair dealing (Art. 1.7) provides a limit in several
directions.'® (@) In case of non fundamental non-performance or partial perfor-
mance, a full use of the withholding rights may be excessive under the (exception-
al)!® circumstances,?® whereby the divisibility of the scope of work and the alloca-
tion of concrete instalments of the price to parts of the performance suggests a lim-
itation of the right to (fully} withhold performance.2! (h) While the performance (to
be) withheld can be but need not be a synallagmatic undertaking (Le. “reciprocal
obligations that are conditional on each other”? such as delivery and payment)*
because Art. 7.1.3 does not contain such a limitation, the obligations nced to be
sufficiently connected or related as a consequence of the good faith principle in
Art. 1.725 (e @ a series of similar contracts between the same parties).”® Non-per-
formance-ot.a related secondary obligation (such as assembly of goods to be deliv-
ered wider the primary obligation) will usually justify full withholding rights.?’
Under Afts. 1.1, 1.3, and 1.5, the parties are free to define the connections?® (e.g.
the winultancous delivery of an instruction manual for the use of complex goods).

2. Anticipatory Suspension

Similar to the concept in Art. 71 CISG and many national laws,?” de maiore ad mi-
nus from the principle in Art.7.3.3, it is possible (at the withholding party’s own

13 Vogenaver/Schelhaas Art.7.1.3 no. 9 (underlining that Art.7.1.7 only precludes damages and
claims for performance).

14 Vogenauer/Schelhaas Art. 7.1.3 no. 8.

15 Vogenaver/Schelhaas Art.7.1.3 no. 29.

16 Again Vogenauer/Schelhaas A 7.1.3 no. 29.

17 Vogenauer/Schelhaas Art. 7.1.3 no. 10 (pointing out that, in extreme cases, where the difficulties of
the other parties to perform were obvicus at contract conclusion, exercising withholding rights may
be contrary to good faith, Art. 1.7).

18 See previous note and e.g. Vogenauer/Schelhaas Art. 7.1.3 no. 20.

19 Vogenauer/Schelhaas Arl."7.1.3 no. 27.

20 Official Comments to Art. 7.1.3 at p. 230; Vogenauer/Schelhaas Art. 7.1.3 no. 13.

21 Vogenauer/Schelhaas Art. 7.1.3 no. 28 (with reference to Art. II1.-3:401(4) DCFR).

22 Vogenauer/Schelhaas Art. 7.1.3 no. 15 based on Jones/Schlechiriem, ‘Breach of Contract’ in von
Mehren (ed.), International Encyclopedia of Comparative Law, Yo. VII: Contracts in General, Ch
15 (2008), para. 81.

23 Vogenauer/Schelhaas Art. 7.1.3 no. 18 (with further examples).

24 Contrast: Art.7.1.5 (2) sentence | (‘reciprocal obligations’), as pointed out by Vogenauer/Schel-
haas Art.7.1.3 no. 15,

25 Official Comments to Art. 7.1.3 at p. 230; Vogenauer/Schelhaas Art. 7.1.3 no. 16.

26 Vogenauet/Schelhaas Ar.7.1.3 no. 21 (‘previous dealings’) and no. 22 (distinguishing contracts
between different partics, e.g. one for the performance of the main obligation and the other one for
providing a security).

27 Vogenauer/Schelhaas Art.7.1.3 no. 19.

28 Vogenauer/Schelhaas Art. 7.1.3 no. 17.

29 Moran Bovio/Mordn Bovie Art.7.1.3, no.2.b., p. 328; Jones/Schlechtriem, ‘Breach of Contract’ in
von Mehren (ed.), International Encyclopedia of Comparative Law, Yol. VIL: Conlracts in General,
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Article 7.1.4 (Cure by non-performing party)

?is_k of a wrong assess[nent) to ‘provisionally withhold” one’s own performance if
it is cleaz’uthat there will be non-performance by the other party as due under the
contract.”

3. ‘Clean Hands’

It follows from Arts. 7.1.2, 5.1.3 and 1.7 that the righ i i
: 5, 3.1 . ght to withholding performance
under Art. 7.1.3 is barred if the party desirous to invoke the withholding shield did

cause non-performance by the ot i i ; ;
s 7.1.2)}113 ce by the other party through its own behaviour (—

C. !iarallel Options to Withholding Performance (subject to meeting the
individual requirements of the other provisions)

(i) Request for Performance (Arts. 7.2.1, 7.2.2);*? (ii) termination (Art. 7.3.1)
e.g. if the length of non-performance of the other side amounts to fundarﬂeﬁtai
non-performance;™? (iii) claim for damages (Art. 7.4.1).* At the drafting stage of
the contract, additional rights of security, including e.g. general retentior? of prop-
erty, may be considered.’> Legal consequences with respect to property law (e.g
retention of title) are beyond the scope of the UNIDROIT Principles. 3 -

Article 7.1.4 (Cure by non-performing party)

(1) The non-performing party may, at its own expense, cure any non-perfor-
mance, provided that

(a) vyitl.lout undue delay, it gives notice indicating the proposed manner and
timing of the cure;

(b) cure is appropriate in the circumstances;

gh 11 Sh(2008), par;. 91-92 (witl_n regard to e.g. Argentina, Austria, France (Art. 1612 Feench Civil
SC(\)}:;had;Srde??.3LELCII1221;1Igcd in the 2016 version), Spain and Swilzerland), 139-156, Vogenaner!
gg 8(;{1“1\:111; iLng argumentation of Vogenauer/Schelhaas Art. 7.1.3 no. 25.
icial Comments, Art. 7.1.2 no. 1, lllustration 1, pp. 228-229; v
26 (Art. 7.1.3 read together with Arts. 7.1.2, 5.1.3 and 1.7). SRRl bl

32 Vogenauer/Schelhaays Introduction to Section 7.1 of the UNIDROIT Principles no. 5

33 Vog;naucrfScheihaas Introduction to Section 7.1 of the UNIDROIT Principles no. 5; and Art. 7.1.3
no. 3. ’ o

34 Vogenauer/Schelhaas Introduction to Section 7.1 of the UNIDROIT Principles no. 5.

35 (J. also VogenaueriSchelhaas Art. 7.1.3 no. 4 (with reference to different perception of the relation-
ship of such right of retention to withholding performance) and no. 25.

36 \_/Dgcnaucrf’é‘che/haas Art. 7.1.3 no. 31 pointing in note 81 to different conceptions of retention
rights (e.g. § 273 German Civil Code and generally to Tieitel, Remedies for Breach of Contract: A
Comparative Account (1991) pp. 313-316; Jonres/Schlechiriem, ‘Breach of Contract’ in von
Mehren (ed.), International Encyclopedia of Comparative Law, Vol. VI1I: Contracts in General, Ch
15 (2008), para. 117, and, for French law, to Ghestin, ‘L’exception d’inexécution’ in Fontaine/

Viney (eds.), Les sanctions de I’inexécution des obligations contractuel D it are
bl et fol ielles, Etudes de droit comparé
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Article 7.1.4 (Cure by non-performing party)

(¢) the aggrieved party has no legitimate interest in refusing cure; and

(d) cure is effected promptly.

(2) The right to cure is not precluded by notice of termination.

(3) Upon effective notice of cure, rights of the aggrieved party that are incon-
sistent with the non-performing party’s performance are suspended until the
time for cure has expired.

(4) The aggrieved party may withhold performance pending cure.

(5) Notwithstanding cure, the aggrieved party retains the right to claim dam-
ages for delay as well as for any harm caused or not prevented by the cure.

A. A Right to Cure for the Obligor

Para. 1-2 grants a non-performing party a right' (not: a duty)? to cure any kind of
non-performance® unless (i) it is explicitly excluded (Art. 1.5), (ii) not appropri-
ate in the cicumstances* (para. 1 lit. b) (e.g. if timely performance is of the
essence,”f the time required would itself amount to fundamental non-perfor-
mance’® ithe cure would leave evidence of the prior non-performance,’ or — usual-
ly aud depending on the circumstances — if more than one attempt to cure would be
teeied, argumentum para. 1 lit. d),® or (iii) the aggrieved party has a legitimate
1aterest in refusing cure (para. I lit. ¢).?

Examples for such ‘legitimate interest’ include (i) a risk of damage through the
cure, !0 (ii) negative impact on an ongoing business,'" (iii) any risk of costs in con-
nection with the cure,'2 (iv) the obligee (— Aurt. 1.11 4th hyphen) (@) has reason to
believe that the obligor (— Art.1.11 4t hyphen) will be unable to perform the
cure, (b) performed knowingly in a non-conforming way or (c) delivered already
within a timeframe which amounts to fundamental non-performance.' In contrast,
the desire to stop the relationship provides no legitimate interest (argumentum
para. 2).14

Further, the right to cure is subject to three conditions for the non-performing
party. (i) [t needs to give a detailed notice'” (— Art. 1.10) ‘without undue delay’,
in a reasonable manner,'® with specifics on the timing and the manner of the cure

Moran Bovio/Mordn Bovio Art. 7.1.4, no. 1 atp. 329.

Vogenauer/Schelhaas Art. 7.1.4 no. 4.

Vogenauer/Schelhaas Art. 7.1.4 no. 5 (underlining: regardless of when it was rendered).

Official Comments, Art. 7.1.4 no. 1, p. 231,

Vogenauer/Schelhaas Att. 7.1.4 no. 11.

Official Comments, Art. 7.1.4 no. 3, pp. 231-232; Vogenauer/Schelhaas Art. 7.1.4 no. 12.

Cf. Official Comments, Art. 7.1.4 no. 6, pp. 232-233: Vogenauer/Schelhaas Art. 7.1.4 no. 14 (argu-

ing that ‘appropriatencss’ would require restauration to “‘perfect’ condition).

8 See Official Comments, Art, 7.1.4 no. 6, pp. 232-233; Vogenauer/Schelhaas Art.7.1.4 no. 18

9 See also Art. 48(1) CISG (“unreasonable inconverience or uncertainty of reimbursement ).

0 Official Comments, Art. 7.1.4 no. 4 and Illustration 1, p. 232; Vogenauer/Schelhaas Art. 7.1.4
no. 16.

11 Vogenauer/Schelhaas Art. 7.1.4 no, 16.

12 Vogenauer/Schelhaas Art. 7.1.4 no. 18.

13 Vogenauer/Schelhaas Art. 7.1.4 no. 16 drawing on the list of examples in Art. I11.-3:203 DCER.

14 Official Comments, Art. 7.1.4 no. 4, p. 232; Vogenauer/Schelhaas Art. 7.1.4 no. 17.

15 Vogenauer/Schelhaas Art. 7.1.4 no. 9.

16 Official Comments, Art. 7.1.4 no. 2, p. 231; Vogenauer/Schelhaas Art. 7.1.4 no. 10.
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Article 7.1.4 (Cure by non-performing party)

(para. 1 lit a). Such notice will create a presumption that the conditions in para 1
lit. b and ¢ are met!” and create a duty of cooperation (— Art. 5.1.3 no. 1 at (ii))
upon the obligee.'® (ii) It needs to effect cure promptly!® (para. 1 lit. d), i.e. with-
in a reasonably short time period under the circumstances.*® (iii) It has to pay the
costs (para [, opening sentence), e.g. for transport, loans and materials.?! As long
as these conditions are met, the non-performing party may even cure if it has re-
ceived a notice of termination (para. 2).

Through these cumulative?? requirements, the right to cure becomes a halanced
tool preserving the contract,?® mitigation of harm (— Art. 7.4.8) and to minimizing
economic waste.?* It is thereby in line with the UNIDROIT Principles’ general ap-
proach of fair dealing (Art. 1.7). It correlates with the CISG? and the law in a
number of ¢civil and common law jurisdictions.2°

B. Parallel Options for the Obligee (subject to meeting the individual
requirements of the other provisions)

The obligee has to co-operate and tolerate the curing action of the obligor (— Arts.
7.1.2 and 5.1.3 no. 1 at (ii)). However, while the other party is trying to cure, the
party receiving cure may (i) withhold performance?’” (Art. 7.1.3)% as explicitly
provided for in para. 4; (ii) suspend (certain) rights of the obligor (i.e. the curing
party), which are inconsistant with its non-performance (para. 3), i.e. termination
of the contract, the conclusion of a replacement transaction or claiming damages or
restitution?”; (iii) send itsclf a notice under Art.7.1.5 granting time for cure®®
(e.g. by setting a date for ‘“latest acceptance’ that is reasonable under the circum-
stances in reaction to a notice under para. 1 lit. a); (iv) require itself cure under

17 Official Comments, Art. 7.1.4 no. 4, p. 232; Mordn Bovio/Mordn Bovio Art. 7.1.4, no. 1 at p. 329;
Vogenauer/Schelhags Art, 7.1.4no, 19, o

18 Vogenauer/Schelhaas Art. 7.1.4 no. 26 et seq. (noting the consequences, Le. the loss of right to ex-
glude non-performance to the extent that it could have been cured while the right of action subuaizte
for _daunages caused by the unproper performance. See Official Comments, Art. 7.1.4 no. 10, Ylus-
tration 3, p. 234: unproper repair of a roof; refusal to permit cure; damage caused by leals2e 1aay
still be recoverd, but not the costs of repair by another service provider). b M

19 Official Comments, Art. 7.1.4 no. 5, p. 232.

20 Vogenauer/Schelhaas Art. 7.1.4 no. 21; Farnsworth, Contracts (2004) para. 8.18, p.'57! and § 242
Restatement (Second) of Contracts (USA). "

21 Vogenauer/Schelhaas Art.7.1.4 no. 7 (with a reference to the similar provision in § 635 para. 2 Ger-
man Civil Code ,BGB* which lists these kinds of costs). .

22 Vogenauer/Schelhaas Art. 7.1.4 no. 6.

23 For example, a German business man, since 15 years in international trade in Asia and Europe, was
approached with this concept of a right to cure even after termination. He accepted it as ‘corr’m'lon
sense’ in the interest of safeguarding the contractual relationship.

24 Official Comments, Art. 7.1.4 no. 1, p. 231; Vogenauer/Schelhaas Art. 7.1.4 no. 3.

25 Arts. 37, 48 CISG; Moran Bovio/Mordn Bovio Art. 7.1.4, no, 2.b., p. 331.

26 Vogenauer/Schelhaas Art.7.1.4 no. 2 refers to German, Swedishr, Dutch and US law; and to Arts
111-§:201-111.3:204 DCFR as well as Art. 109 CESL. ' .

27 Official Comments, Art. 7.1.4 no. 7, p. 233.

28 Vogenauer/Schelhaas Introduction to Section 7.1 of ¢ T Princi ); e
& hge]haa.s' B oas ot he UNIDROIT Principles no. 6; Vogenauer/

29 Official Comments, Art. 7.1.4 no. 7, p. 233; Vogenauer/Schelhaas Art, Art. 7.1.4 no. 23,

30 Xogf:;l‘;msc}r/Sct"ie!haas Art. 7.1.4 no. 4 (underlining that there is no obligation to grant time under

¢ TR )
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Article 7.1.5 (Additional period for performance)

Art. 7.2.3;31 (v) claim for damages resulting from the initial non-performance
(para. 5)°2 (although, realistically, these will be often only known after the cure)
and (vi) only after the additional time period for cure has lapsed (para. 3), ask for
any other remedy (e.g. under Arts. 7.4.1 et seq.),* such as the conclusion of a
replacement transaction or termination.3* An obligee who wishes to keep con-
trol and to remain able to cut off a right to cure by giving notice of termination in
case of fundamental non-performance (— Art. 7.3.1)* may consider to exclude the
applicability of para. 2 in the contract (Art. 1.5).% In light of the conditions at
para. 1 lit. b and ¢, it may be helpful for complex contracts to define in the contract
circumstances (such as goals or time constraints) to be considered when assessing
‘appropriateness’ of the cure and/or a legitimate interest to refuse cure.?’

Article 7.1.5 (Additional period for performance)

(1) In a case of non-performance the aggrieved party may by notice to the oth-
er party allow an additional period of time for performance.

(2) During the additional period the aggrieved party may withhold perfor-
mance of Jis own reciprocal obligations and may claim damages but may not
resor{ tc any other remedy. If it receives notice from the other party that the
lat‘ex will not perform within that period, or if upon expiry of that period due
pertermance has not been made, the aggrieved party may resort to any of the
remedies that may be available under this Chapter.

(3) Where in a case of delay in performance which is not fundamental the ag-
grieved party has given notice allowing an additional period of time of reason-
able length, it may terminate the contract at the end of that period. If the ad-
ditional period allowed is not of reasonable length it shall be extended to a
reasonable length. The aggrieved party may in its notice provide that if the
other party fails to perform within the period allowed by the notice the con-
tract shall automatically terminate.

(4) Paragraph (3) does not apply where the obligation which has not been per-
formed is only a minor part of the contractual obligation of the non-perform-

ing party.

31 Vogenauer/Schefhaas Art. 7.1.4 no. 13.

32 Vogenauer/Schelhaas Introduction to Section 7.1 of the UNIDROIT Principles no. 6, 9; Vogenauer/
Schelhaas Art.7.1.4 no. 24.

33 Vogenauer/Schethaas Introduction to Section 7.1 of the UNIDROIT Principles no. 6.

34 Cf Vogenauer/Schelhaas Art. 7.1.4 no. 23.

35 Official Comments, Art. 7.1.4 no. &, p. 233.

36 See the critzism of Vogenauer/Sehelhaas Art, 7.1.4 no. 22.

37 See Vogenauer/Schelhaas Art. 7.1.4 no. 8 and 19 on burden of proof.
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Article 7.1.5 (Additional period for performance)

A. A Proactive Way for the Obligee to Cope with Non-Performance

Inspired by the CISG? and German law,> Art. 7.1.5 provides a tool for the obligee
(— Art. 1.11 4™ hyphen) to cope with non-performance of the obligor (and not
merely observe if the obligor (— Art. 1.11 4% hyphen) uses its tool under
Art. 7.1.4). The obligee can send to the obligor a notice (— Art. 1.10)* with a
straightforward deadline (a specific date)® for performance® within an additional
time frame (called in Germany: “Nachfrist”) in case of (i) defective performance
(argumentum Art. 7.1.1)7 and (ii) delay® for which Art. 7.1.5 is mainly conceived®
(even after receipt of a notice from the obligee pursuant to Art. 7.1.4),10 i.e. after
surpassing the ‘due time’ pursuant to Art.6.1.1."1 In the spirit of fair dealing
(Art. 1.7) such notice grants additional time to the obligor and provides thereby a
second chance'? to the obligor to perform as committed and due, but the obligee is
not obliged!? to give it (there is no need to put the obligor ‘in default’ as under
many national laws)!* as the obligor is protected by Art. 7.1.4.(1)-(3). For this rea-
son, there is also no general explicit ‘reasonableness’ requirement with respect to
the determination of the additional timeframe' (except as in para. 3; — no. 2 be-
low). Because of the German routes of this concept, the procedure of granting ad-
ditional time is also referred to as Nachfiist mechanism or Nachfiist procedure. 6

B. A Privileged Way to Termination in Case of Delay (Para. 3)

(i) In case of delay (not: defective performance)'” with respect to more than a mi-
nor part of the contractual obligation (para. 4),'® a notice under Art. 7.1.5 setting a

1 Vogenauer/Schelhaas Art. 7.1.5 no. 1.
2 Moran Bovio/Mordn Bovio Art. 7.15, no. 2.b., p. 333; Vogenauer/Schelhaas Art. 7.1.5 na. 2 (refer-
ring to Arts. 47, 49(1) lit. b, 63 CISG).
3 8§ 3223, 437 No. 2 German Civil Code “BGB”, as described by Vogenauer/Schelhaas Art.7.1.5
no, 2.
4 Vogenauer/Schelhaas Art. 7.1.5 no. 7.
5 Vogenauer/Schelhaas Art.7.1.5 no. & (otherwise the notice is ineffective, argumenium
Schlechtriemé&Schwenzer/Miiller-Chen Art, 47 paras. 4).
& See Vogenauer/Schelhaas Art. 7.1.5 no. 10 (underlining that a mere statement reflecting the non-
performance of the obligor would not suffice). .
7 Vogenauet/Schelhaas Art. 7.1.5 no. 3.
8 Official Comments, Art. 7.1.5, p. 235; Vogenauer/Schelhaas Art. 7.1.5 no. 3.
9 See again Official Comments, Art. 7.1.5 no. 1, p. 235.
0 Xog?nalluse}r/Schelhaas Art. 7.1.4 no. 4 (underlining that there is no obligation to grant time under
rt. 7.1.3).
11 Vogenauer/Schelhaas Art. 7.1.5 no. 6.
12 Official Comments, Art, 7.1.5 no. 1, p. 235; Vogenauer/Schelhaas Art. 7.1.5 no. 4.
13 Vogenauer/Schelhaas Art. 7.1.5 no. 4.
14 Vogenauer/Schelhaas Art.7.1.5 no. 5, for a critical view from a Spanish perspective Moran Bovio/
Mordn Bovio Art. 7.1.5, no. 3.a. at p. 334 (in fine).
15 Critical again Mordn Bovio/Mordn Bovio Art. 7.1.5, no. 3.a, p. 334 para. 3; Vogenauer/Schelhaas
Art. 7.1.5no. 9.
16 Vogenauer/Schefhaas Art. 7.1.5 no. 2.
17 Vogenauer/Schelhaas Art. 7.1.5 no. 23 (underlining the function of a notice in case of defective per-
formance as a mere ‘warning shot” with reference to Comment C to PECL Art. 8:106).
18 ;fo%ena)uerfﬁ'c‘helhaas Art. 7.1.5 no. 24 discusses examples (e.g. a forgotten door in the painting of a
actory).
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‘reasonable’ deadline!® (with due regard to the circumstances such as the length
of the contractual delivery period, the apparent interest of the obligee in expedited
performance, the complexity of the task, the delay already accrued or the mode of
delivery)?® provides a basis for a termination of the contract “even if the delay in
performance is not fundamental™! (para. 3 sentence 1 and Art.7.3.1(3); —
Art. 7.3.1 no. 8). (ii) Pursuant to para. 3 sentence 3 the obligee can even provide
for ‘automatic’ expiry of the contract at the end of the additional period.>* These
options are particularly helpful in cases where the obligee is uncertain if the initial
delay amounts already to a fundamental delay as required for a termination under
Art. 7.3.1.23 (iii) Absent ‘reasonableness’ of the set period, para. 3 sentence 2 ex-
tends the time period for cure ‘automatically’ to a reasonable length.* A notice
of termination sent after expiry of an unreasonably short deadline which fails to
provide a reasonable time for cure is ineffective unless there is already fundamen-
tal non-performance according to Art. 7.3.123 (which is rare in case of delay; but
e.g. if time is of the essence).? If the obligor performs during the additional time
period in a defective way, a new situation arises which is not covered by para. 3
focusing on d=lay.?’

C. Para!lz] Options for the Obligee (Para. 2)

Ses Att. 7.1.4 no. 5 at B. (similar range of options):2® (i) to withhold performance
‘Art. 7.1.5(2) sentence 1), in particular payment of the unfinished work;*? (if) claim
for damages resulting from the initial non-performance (Art. 7.1.5(2) sentence
1) (although again, realistically, these will be often only known after the cure)
and, to the extent that they provide a functional equivalent to damages, claim con-
tractual penalties and liquidated damages,! (iii) ask for any other remedy??
(e.g. under Arts. 7.4.1 et seq.) with respect to the failure to perform which is sub-
ject to the notice under Art. 7.1.5 (1), but only after (a) the additional time period

19 Vogenauer/Schelhaas Art.7.1.5 no. 9, 19 (not as long as the original time frame under Art. 6.1.1
has not clapsed).

20 Vogenauer/Schelhaas Art. 7.1.5 no. 19 (with detailed references, for each of these criteria, to Ger-
man contract law which inspired both the CISG and Art. 7.1.5).

21 Vogenauet/Schethaas Art. 7.1.5 no. 1, 17,

22 Vogenauer/Schelhaas Art. 7.1.5 no. 18 (“fruitless lapse of the period’).

23 Vogenauer/Schelhaas Art. 7.1.5 no. 4.

24 Vogenauer/Schelhaas Art. 7.1.5 no. 20.

25 Vogenauer/Schelhaas Art. 7.1.5 no. 21 (discussing details such as non-payment in case of a putative
yet invalid termination because the reasonable time period has not yet clapsed).

26 Vogenauer/Schelhaas Art. 7.1.5 no. 17.

27 Vogenauer/Schelhaas Art. 7.1.5 no. 25 discusses alternatives.

28 Vogenauer/Schethaas Introduction to Section 7.1 of the UNIDROIT Principles no. 6.

29 Vogenauer/Schelhaas Art. 7.1.5 no. 11.

30 VogenaueriScheihaas Att. 7.1.5 no. 12 (referring to CISG case law and comments on Art. 47 CISG,
e.g. Schlechtriem&Schwenzer/Miiller-Chen Art. 47 paras. 19).

31 Vogenauer/Schelhaas Art. 7.1.5 no. 13.

32 Vogenauer/Schelhaas Art.7.1.5 no. 14 points at Arts, 7.2.1-7.2.2 (request for performance) and
Art. 7.2.3 (repair or replacement).

33 Vogenauer/Schelhaas Art. 7.1.5 no. 15 observes rightly that coping with a new breach of contract is
not covered by the restriction of remedies under para. 2 sentence 2.
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for cure has lapsed (even if it was set for a “longer than a ‘reasonable’ period™4) or
(b) the obligor has sent a notice (Art. 1.10) that it will not perform within that peri-
od (para. 2 sentence 2).

A possible contractual option is the agreement on a grace period. While the
UNIDROIT Principles’ coherent system of remedies may not favour a grace peri-
od,3lD in practice there is sometimes the need for the negotiation team on the
obligee’s side to ‘show’ internally an early performance date which is reachable
gnly under ‘good’ conditions while the obligor needs a possibility for a later per-
formance from a risk management perspective. Art. 1.5 would permit for such a
change of the risk allocation of timely performance. It can be construed as an
agreement with a later performance date (at the end of the grace period), combined
with z_tbest effort clause (Art. 5.1.4(2)) to deliver earlier. Sometimes such clause is
combined with the incentive of a higher price in case of success or, to the contrary.
a ‘penalty’ if the grace period is needed. Depending on the legal background of the
other party (the grace period concept has a French origin),* the other contracting
party is likely to react differently to a proposal of such an amendment. Art.7.1.5
provides for the possibility of providing for an additional period for performance

after contract conclusion, a grace period does the same already af contract conclu-
sion.

Article 7.1.6 (Exemption clauses)

A c_lause which limits or excludes one party’s liability for non-performance or
which permits one party to render performance substantially different from
what the other party reasonably expected may not be invoked if it would be
grossly unfair to do so, having regard to the purpose of the contract.

A. The Importance in Practice

From a practical perspective, Art. 7.1.6 is one of the most important provision:
for the work with the UNIDROIT Principles. Jointly with Art. 7.1.7 on force ima-
Jeure, an exemption clause meeting the limits set forth in Art. 7.1.6 provides the
opl_y way to excuse non-performance under Art. 7.4.1 and thereby to 2vod a Tia-
bility for damages under a regime which is not based on fault. In praciice, exemp-
tion clauses are often needed as a balancing tool of the obligor in the context of
guarantees, representations and warranties as requested from the obligee. From a
civil law perspective, for lawyers used to limitations of liability based on fault, an
exemption clause provides a chance to intreduce known concepts of (light/o}di-
nary/gross) negligence levels into the contract, e.g. by providing different caps of
liability depending on the level of fault (relating to a violation of the duty of care in
the context of a duty of best efforts (Art. 5.1.4(2)).

34 Vogenaner/Schelhaas Art. 7.1.5 no. 22.

35 Vogenauer/Schelhaas Introduction te Section 7.1 of the UNTDROIT Principles no. 12.

36 See the explicit reference to a grace period in ex-Art. 1184 (3) French Civil Code (in its 2016 ver-
sion, Art. 1224 French Civil Code does not explicitly recognise such a grace period anymore, but

Art. 1347-3 (ex-Art. 1292) refers to it); Vogenauer/Schelhaas Introduction to Secti ;
(IDROLT brimics e 13 : uction to Section 7.1 of the
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B. A Basic Assumption that Exemption Clauses are Valid

Exemption clauses are among the most important clauses in shaping the risk profile
of a contract. If an action or omission is covered by a valid exemption clause, the
clause serves as an excuse for non-performance and avoids or limits liability for
damages (Art. 7.4.1).! The UNIDROIT Principles recognise such clauses under
the freedom of contract principle as valid? (otherwise, the restriction in Art. 7.1.6
could not make any sense). To a large part exemption clauses are even standard in
certain industries (— Art. 1.9(2)).

The term ‘exemption clause’ is broad, including both (i) direct and indirect limi-
tations and exclusions (e.g. to a specific amount or percentage; or penalty clauses
with the effect of limiting liability;® or other ‘creative’ clauses triggering exemp-
tion from liability;* even clauses on changes of time limits or on a reversal of the
burden of proof)® and (ii) clauses granting the right to perform differently as
compared to the agreed obligation.®

C. A Prollibition to Rely on Grossly Unfair Exemption Clauses is Part of the
Mziid2cory Core of UNIDROIT Principles

Jrivine with the general commitment to fair dealing (Art, 1.7),7 Art. 7.1.6 strikes
ouit the effect of exemption clauses which, duly interpreted (Arts. 4.1, 4.3 ef seq.),
seek to establish an excessive advantage (‘grossly unfair’), regardless whether
they have been ‘negotiated” or whether they are contained in standard terms.® This
‘exceptional control mechanism®? is implicitly'® part of the core of “fair dealing’
in international trade (— Art. 1.5 no. 2) and close to the principles in Arts. 3.2.7,
3.1.4 (prohibiting ‘gross disparity”) and 2.1.20 (prohibiting ‘surprising terms’ in
standard terms)!'! which apply independently.!? The court (— Art. 1.11 1st hyphen)

=

Vogenauer/ Mckendrick Art. 7.4.1 no. 6.

2 Official Comments, Art. 7.1.6 no. 5, sentence 1, p. 239, and no. 1, last sentence, p. 237; Mordn
Bovio/Mordn Bovio, Art. 7.1.6, no. | para. 2, p. 336 (with reference to good faith as a limit}; Voge-
nauer/Schelhaas Art. 7.1.6 no. 1, 11.

3 Official Comments, Art. 2.1.20 no. 2, pp. 69-70; Vogenauer/Schelhaas Art. 7.1.6 no. 5.

4 Vogenauer/Schelhaas Art. 7.1.6 no. 6 discusses the example of an extreme termination clause by
which the obligor can buy himself out of his liability through a small symbolic payment triggering
termination.

5 Vogenauer/Schelhaas Art. 7.1.6 no. 7 pointing at the overview of Fontaine/De Ly, Drafting Interna-
tional Contracts: An Analysis of Contract Clauses (2006), p. 360, 366-367 (on burden of proof) and
367-368 (on limitation of time period).

6 Official Comments, Art. 7.1.6 no. 2 and llustration 1, pp. 237-238; Vogenauer/Schelhaas Art. 7.1.6
no. 16.

7 Official Comments, Art. 7.1.6 no. 1, p. 237.

8 Vogenauer/Schelhaas Art. 7.1.6 no. 3, 19 (arguing thal, in unequal bargaining situations, an cxemp-
tion clause in a standard term might be more easily struck out).

9 Vogenauer/Schelhaas Art. 7.1.6 no. 1.

10 Official Comments, Art. 1.5 no. 3, p. 14; Vogenauet/Cuniberti Art. 1.5 no. 12. Bonell An Interna-
tional Restatement, p. 94-95. Debated by Vogenauer/Fogenauer Art. 1.5 no. 12 (his criticism is not
followed here because an unambiguous wording that there is no intention to create any reliance
would avoid reasonable reliance in the sense of Art. 1.8).

11 Vogenauer/Schelhaas Art. 7.1.6 no. 2 (referring for ‘gross disparity” to the consequences for the -
dividual term as set forth in Art. 3.2.13).

12 Vogenauer/Schelhaas Art. 7.1.6 no. 3.
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will not apply the excessive clause. It has no power to adapt it to the circum-

stances'® unless it is explicitly empowered by the parties to do Art: 1:5;
at no. 9-10 at E(ii). PR e L below

D. A Test of Severity

It is s_ubmitted that, to determine that ‘it would be grossly unfair’ to involve an ex-
emption clause, Art. 7.1.6 requires to apply a test of severity!® to the exemption
clagge. The test asks if, with due regard to the ‘purpose’ of the contract and the
legitimate expectation of the obligee from the performance of the obligor.,!® the ap-
plication of the clause, duly interpreted (Arts. 4.1, 4.3 ez seq. with due 1regard to
inter alia, the purpose of the contract),'s would lead to a grossly unfair’ result 17
This test gives a broad discretion to the court (— Art. 1.11 st hyphen). For cxatﬁ-
ple, the interpretation of the contract may reveal that liability for intentional con-
duct to the detriment of the other party was excluded, at least implicitly (— Arts
4.3 1it. a, d, e); this is likely to be regarded as “grossly unfair’, h
[t may be possible to limit the effect of an exemption clause by interpretation (—
Arts. 4.1, 4.3 ef seq.) to its reasonable and ‘not grossly unfair’ content. For exam-
ple, by reference to the principle of good faith and fair dealing (Art, 1.7) by choos-
ing the UNIDROIT Principles — and especially in case of a ‘commercial loyalty’
clar:lselg or similar language —, an exemption clause may be interpreted in a re-
strictive way with due regard to the purpose of the contract (Art. 4.3 lit. d) and the
contract as a whole (Art. 4.4). With such restrictive interpretation, the exemption
clause may not be invoked if ‘and to the extent’ that to do so would be grossly
unfair. Further, any such restrictive interpretation of an exemption clause enhances
the purpose of Art. 7.1.6 as a last resort (Art. 1.6(1)). Finally, if one considers that
the issue ‘if and to the extent’ is not expressly settled in Art. 7.1 .6, Art. 1.6 (2) re-
quires to have regard to ‘underlying principles’. In this respect, the rule in
Art. 7.4.13 (2) also supports a restrictive interpretation as proposed above.

The Official Comments discuss two aspects as ‘cumulative’:'° (i) an exemptict
clause may be ‘inherently unfair’ (either by itself or as considered in conjunction
with the circumstances of the case, e.g. a combination of an exclusion of Lability
for “grossly negligent conduct’ without any possibility of msurance);?0 and (i) “its
application would lead to an inherent imbalance between the perion mar;ces of
the parties” ?' The illustrations given in the Official Comments include (a) a loss

13 %‘ﬁzial Comments, Art. 7.1.6 no. 6 (last half sentence), p. 239; Vogenauer/Schelhaas Art. 7.1.6 no.
14 Cf Vog_euauer/Schefhaa:s Art. 7.1.6 no. 11, 18 (“a court should ... be more reluctant to strike down
5 gcf?mptlon clauses than it would be in a consumer-related transactions i )

fficial Comments, Art. 7.1.6 no. 5, para. 3, p. 239; Vogenauer/Sehelhaas Att. 7.1.6

16 Arts. 4.3 lit. d, Art. 4.8 lit. b and Art. 5.1 lita. no- 12

17 Vogenauerf’Scf?elﬁaas A_rt 7.1.6 mo. 17 (discussing examples and questions: e.g. does the clause e-
late tcz thg essential le]gathn? Is the risk allocation reflected in the price?).

18 E.g. Thls contract Is to be interpreted and executed in a spirit of commercial loyalty’ (noted by the
author in a p‘umber of long-term German-Japanese contracts relating to the intreduction of German
pharrpaceutmal products to the Japancse market).

19 Oﬁlc_lal Comments, Art. 7.1.6 no. 5, para. 2 sentence 1, p. 239 (‘and’).

20 Official _Commentm Art. 7.1.6 no. 5, para. 2, p. 239; Vogenauer/Schelhaas Att. 7.1.6 no. 20,

21 Emphasis added; Official Comments, Art. 7.1.6 no. 5 para. 2, p- 239.

Article 7.1.6 (Exemption clauses)

in excess of the limitation of liability of a surveillance company whose employees,
acting in the course of their employment, rob the premises®? which suggests some
‘intentional or reckless conduct’;?* and (b) a 100% exemption of liability of an
accountant undertaking to prepare the obligee’s account causing 100% additional
taxes to the obligee because of a serious mistake?® which demonstrates a severe
imbalance?® with regard to a grossly negligent conduct not covered at all (e.g. by
insured liability to an adequate amount). The reference to the ‘serious mistake’ in
that example suggests that the severity test whether a clause can be invoked will be
made at the time that the obligee wishes to rely on it.”® When integrating an ex-
emption clause as part of standard terms in an international business contract,
complying with the limits set forth by Art. 7.1.6 (as interpreted above) is much
more convenient than having to respect consumer oriented domestic mandatory
law. This can be a reason to choose the UNIDROIT Principles rather than a nation-
al law (— Art. 1.4 no. 4).

E. Limits #nd Contractual Options

(i) Mapdatory Law. (International) mandatory law as applicable under Art. 1.4
may. perturbate the effect of an exemption clause.?” For example, a lawyer limiting
its Hability (for his duty of best efforts, Art.5.1.4(2)) will have to observe the
suandatory professional law on limitation of liability to which the lawyer is submit-
ted.?8

(ii) Severability Clauses. In extreme scenarios, cultural and legal differences (e.g.
between different national laws of the parties one of which permits far reaching ex-
emption clauses) as well as pressure on the negotiators (c.g. by stakeholders in the
project) can cause agreements on an exemption clause which an arbitration tribunal
might later consider as ‘grossly unfair’. Moreover, exemption clauses are usually
part of a multi-faceted risk management approach with different angles. It may
well be that only part of the clause (e.g. a few words) are perceived as ‘grossly un-
fair’ which could contaminate the entire clause so that the entire clause ‘may not
be invoked’ and is thus ‘inapplicable”.2? Schelhaas goes so far to propose explicit-
ly to exclude the applicability of the exemption clauses to intentional and grossly
negligent non-performance, in order to avoid that the clause will be struck out in
its entirety, because the court (Art. 1.11 1st hyphen) has no power to modify the ex-

22 Official Comments, Art. 7.1.6 no. 5, Illustration 5, p. 239.

23 Vogenauer/Schelhaas Art. 7.1.6 no. 8 with reference to the fist draft of Art. 7.1.6; and no, 14. In the
example, the conduct is intentional if the surveillance agency planed the coup. Tt is reckless if it
chose such talent as employees to do the job.

24 Official Comments, Art. 7.1.6 no. 5, Tllustration 4, p. 239,

25 Official Comments, Art. 7.1.6 no. 3, p. 239; Vogenauer/Schelhaas Art. 7.1.6 no. 22.

26 Vogenauer/Schelhaas Art. 7.1.6 no. 13 (interpreting this as an ‘ex post’ perspective).

27 Moran Bovio/Mordn Bovio Art. 7.1.6, no. 2.a., p. 336 (without mentioning Art. 1.4); Vogenauer/
Schelhaas Art. 7.1.6 no. 21 (discussing clauses excluding damage for death or personal injury,
whereby the qualification of such clause may also depend on the industry).

28 E.g. for German lawyers Art. § 52 German Federal Lawyers™ Act “Bundesrechtsanwaltsordnung” —
BRAQ; see Brodermann Hamburg Law Review 2016, p. 21, 27-29 (on limitation of liability of a
German law firm under the UNIDROIT Principles).

29 Vogenauer/Schelhaas Art. 7.1.6 no. 15.

199




Article 7.1.7 (Force majeure)

emption clause.*” This goes too far for reasons. (a) A restrictive interpretation of
the exemption clause as submitted above no. 6 at D, with due regard to all relevant
circumstances (Arts. 4.1, 4.3 ef seq.), is in the power of a court (but is not certain)
(b) Depending on the circumstances of a contract, there are sometimes legitimatf;
interests to limit the consequences also of gross negligence. In the example of a
law ﬁ'rm limiting its liability it is common practice in many parts of the world to
negotiate in exchange a higher cap of liability which is covered by insurance (e.g. a
cap of 5 million Euro in case of ordinary negligence and of 10 or 20 million ]-i*ufo
in case of gross negligence whereby the caps agreed vary with the circumstances)
The. parties (and their lawyers) have a legitimate interest to protect themselvés
against such risks of interpretation. The drafters of the exemption clause cannot
know in advance whether the court (— Art. 1.11 Ist hyphen) later takes an ap-
proach to interpretation as suggested above no. 6 at D. or if it considers the entire
exemption clause as unenforceable. The parties are free (and well advised) to inte-
grate into their contract a ‘severability’-clause (Art. 1.5) providing, if well drafted
that another (hypothetical) provision (e.g. ‘to be determined by the arbitral tri-
bunal’)*! will be deemed to replace a void clause (or a clause which ‘may not be
invoked’ under Art.7.1.6), whereby the new provision shall come as close as pos-
sible to the legitimate goal of the void (or unenforceable) clause. If the parties
agree on such a “severability’-clause, they act deliberately and reasonably which
should suffice as a test in an international B2B scenario (argumentum Art. 3.3.1(2)
which copes with the similar problem of the consequences of infringing man.df;.tory
rules). They also act in line with an underlying principle as found in Art. 7.4.13 (2)
which seems to call for moderation and upholds the contract (favor contrac-ws) as
muqh as possible under the circumstances. By only providing for the consequence
9f ‘mgpphcability’ of the grossly unfair exemption clause itself, Art. 7.1.6 does not
provu_ie ptherwise_:’ m the sense of Art. 1.5 against a ‘severability clause’, so that
E}fﬁ];n{l.cip%%?i; 'l;;?dmgness of contracts must apply for the ‘severability’-clause
(iii) In long-term contracts (Arts. 1.11 3+d hyphen) the severability clause is of

particular importance because the perception of what is ‘grossly unfair’ may
change over time.32 3

Article 7.1.7 (Force majeure)

(1) Non-performance by a party is excused if that party proves that the non-
perfermance was due to an impediment beyond its control and that it could
not reasonably be expected to have taken the impediment into account at the
time of the conclusion of the contract or to have avoided or overcome it or its
consequences.

30 Vogenauer/Schelhaas Art. 7.1.6 no. 15 in combination with er iciz
o g n with a reference to the Official Comments

31 The chosen example assumes a combination of a choice of UNIDRO inci i
> che IT Principles h ¢
arbitration clause (— Preamble no. 3, 6). rinciples clause with en
32 See e.g. Bridermann in: Eppur si muove: The Age of Uni 5
: si : ge of Uniform Law p. 1283, 1286 and not
the change of the German perception of bribery abroad since 1999). ° ndpote 13 fon
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(2) When the impediment is only temporary, the excuse shall have effect for
such period as is reasonable having regard to the effect of the impediment on
the performance of the contract.

(3) The party who fails to perform must give notice to the other party of the
impediment and its effect on its ability to perform. If the notice is not received
by the other party within a reasonable time after the party who fails to per-
form knew or ought to have known of the impediment, it is liable for damages
resulting from such non-receipt.

(4) Nothing in this Article prevents a party from exercising a right to termi-
nate the contract or to withhold performance or request interest on money
due.

A. A Shield for the Obligor

In addition to exclusion of liability due to behaviour of the other party (— Arts.
7.1.2, 7.1.3}.! and subject to contract (Art. 1.5),% para. 1 provides for a general ex-
clusion of liability (Art. 7.4.1)% of the obligor (— Art. 1.11 4% hyphen) for force
majew=? events causing full or partial® non-performance (— Art. 7.1.1; see e.g.
Arts.5.1.6, 6.1.2-6.1.3, 6.1.6),5 which para. 2 extends to cases of only temporary
Harnediments to the performance.” (It may include even time thereafter in case of
consequential impediments such as ‘frost” as an obstacle to construction which
would not been hit without the force majeure event.)® Like Art. 7.1.2, Art. 7.1.7 is
most relevant for duties to achieve a specific result (Art. 5.1.4(1))° (— Art. 7.1.2
no. 4).

B. Conditions

Force majeure based exclusion of liability depends on several conditions. Starting
point is an impediment, i.e. an exogenous “event [i.e. external to the obligor’s
sphere of risk]!? which, according to the obligor, is the cause of its non-perfot-
mance”.!! In other words: (i) Pursuant to para. 1, that impediment needs to be

Vogenauer/Pichonnaz Art.7.1.7 no. | (pointing at the obligee’s ,interference’ or ‘failure to per-
form’).
Vogenauer/Pichonnaz Art. 7.1.7 no. 11.
Morén Bovio/Mordn Bovio Art. 7.1.7, no. 1, p. 337: Vogenauer/Pichonnaz Art. 7.1.7 no. 19, 47.
Official Comments, Art. 7.1.7 no. 1, p. 240.
Vogenauer/Pichonnaz Art. 7.1.7 no. 20, 43.
Vogenauer! Pichonnaz Art. 7.1.7 no. 20.
Vogenauer/Pichonnaz Art. 7.1.7 no. 44, Temporary impossibility to pay prevents the right to require
payment under Art.7.2.1, see Vogenauer/Schelhaas Art.7.2.1 no. 5 and Vogenauer/Pichonnaz
Art. 7.1.7 no. 48.
8 Official Comments, Art. 7.1.7 no. 2, llustration 2, p. 241 and Vogenauer/Pichonnaz Art. 7.1.7 no.
46 (pipeline construction in Siberia).
9 Asopposed to ‘best efforts” duties (Art. 5.1.4 (2)): Vogenauer/Pichonnaz Art. 7.1.7 no. 2, 9.
10 Vogenauer/Pichonnaz  Art.7.1.7 no. 22 based on commentaries of Art.79 CISG;
Schlechiriem&Schwenzer/Schwenzer Art. 79 para. 12; Staudinger/Magnus (2012) Art. 79 para. 16.
11 Vogenauer/Pichonnaz Art. 7.1.7 no. 20 (without the brackets) with reference to similar definitions
for the application of Art. 79 CISG by Krll/Mistelis/Perales Viscascilla/Atamer Art. 79 para. 46;
Schlechtriem&Schwenzer/Schwenzer Art, 79 para. 12.
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