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[2.010] Scope of this chapter

. ;‘i&n understanding of modern Australian company law requires some reference to
ory.

36

[2.020]

The Origins of Company Law

This chapter describes the development in England of corporations, the
emergence of large partnerships or joint stock companies and the ultimate statutory
creation of the incorporated joint stock company, the immediate ancestor of the
modern Australian registered company formed under the Corporations Act 2001
(Cth).

The chapter then gives a broad account of the evolution of company legislation in
the Australian states and territories and the cooperation between them and the
Commonvwealth which produced the Australia-wide regime now in force under the

Corporations Act.
The following diagram shows the categories of corporations referred to in the

ensuing treatment.

Body corporate = Corporation
(whether aggregate or sole)

Created by registration
pursuant to statute
Examples:

Australian Securities and Company, Building
Investments Commission society, Credit union,
(ASIC) Trade union,
Incorporated association

Created by common law  Created by statute

Examples: Example:

Corporation sole,
Charferzd corporation

The expressions “body corporate” and “corporation” refer to an artificial legal
entity as the object of rights and duties in contrast to an individual, that is to say, a

natural person.’
Noies

1. Bodies corporate are not the only examples of artificial legal entities. Courts acknowledge the
existence of another type of artificial legal person when a party before them is a foreign state
which is recognised under international law by the executive arm of government. Such a state,
although not regarded as a body corporate, is treated as an artificial legal person: Marston G,
“The Personality of the Foreign State in English Law” [1997] Camb L 374.

The development of common law corporations

[2.020] The need for corporations

Makers of law find it necessary to create artificial legal entities.' By doing so they
facilitate enjoyment of legal rights by continuing institutions and groups free from
limitations imposed by human mortality. The convenience of perpetual succession
' was described by Sir William Blackstone in Commentaries on the Lauws of England

' (1765) vol 1, 455:

‘ As all personal rights die with the person; and as the necessary forms of investing a series of
individuals, one after another, with the same individual rights, would be very inconvenient if
not impracticable; it has been found necessary, when it is for the advantage of the public to
have any particular rights kept on foot and continued, to consttute artificial persons, who
may maintain a perpetual succession, and enjoy 2 kind of legal immortality. These artificial
persons are called bodies politic, bodies corporate (corpora corporata), or corporations.
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[2.020] Ford, Austin and Ramsay’s Principles of Corporations Law

English judges and lawyers in shaping the common law developed two main types
of corporation, the corporation sole and the corporation aggregate.

Notes

1. Polleck and Maidand, The History of English Law Cambridge: CUP (1898) vol 1, 486;
Holdsworth W S, 4 History of English Law London: Methuen vol 3 (1942) 5th ed Pp 4691f.

[2.030] Corporations sole

This book focuses on companies and they are corporations aggregate rather than
corporations sole. But corporations sole should be noticed if only because they are
within those provisions of the Corporations Act, the Corporations Regulations and
instruments made under them which refer to a “body” or “body corporate” (for
example, s 250D). But s 57A’s special definition of a “corporation” excludes
corporations sole from such of the Act’s provisions as refer to a “corporation”.

[2.030.3] Origins of corporations sole

Common law corporations sole originated in the middle ages in connection with
the holding of title to church land by office-holders in the Church of England. The
common lawyers treated the occupant of the office and his successors as an artificial
person in which title to church property could be vested. Each occupant of the
office for the time being represented the corporation which however still subsisted
during a vacancy in the office. Problems arising from transfers of property to the
corporation during a vacancy were met by legislation providing for the property to
vest in the successor upon his appointment: Law of Property Act 1925 (UK) s 180
reproduced in Property Law Act 1958 (Vic) ss 176-178; Property Law Act 1974
(Qld) ss 223-225. Apart from ecclesiastical corporations sole the Crown has been
treated as a corporation sole: Halsbury’s Laws of England 4th ed vol 9, para 1207 and
see the explicit reference to the Crown in the Law of Property Act 1925 (UK) s 186,

[2.030.6] Corporations sole in Australia

Whether any common law corporations sole exist in Australia, apart from the
Crown, is problematical: Archbishop of Perth v “AA” to “YC” inclusizé (1995) 18
ACSR 333. Ministers of the Crown are not common law corporationi4 soie: Hubbard
Association of Scientologists International v A-G (Vic) [1976] VR 119.

Corporations sole can be created by Royal Charter or by statute. Some Australian
statutory corporations sole follow the common law model of a succession of
office-holders: for example, the Roman Catholic Church Property (Amendment)
Act 1916 considered in Archbishop of Perth v “AA” 1o “FC” inclusive (1995) 18 ACSR
333. Others depart from that model. The Property for Public Purposes Act 1901
(Cth) s 50(1), for its purposes, deemed the Commonwealth to be a “corporation
sole by the name of “The Commonwealth of Australia’”. In some jurisdictions there
is a Public Trustee who is a corporation sole: see, for example, Public Trustee
Act 1913 (NSW) s 7. Under the Bankruptey Act 1966 (Cth) s 18 there exists a
corporation sole known as the “Official Trustee in Bankruptcy” made up of the
natural persons holding statutory office as Official Receivers in Bankruptcy, they
being regional heads (in the bankruptcy districts into which Australia is divided) of
the Insolvency and Trustee Service of Australia, a Division of the Commonwealth
Attorney-General’s Department dealing with bankruptey matters.
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In Australia, courts have disposed of many cases involving governments without
having to consider whether they are corporations sole. In Bank of New South
Wales v Commonwealth (the Bank Nationalisation Case) (1948) 76 CLR 1 at 362-3
Dixon ] said of the Commonwealth Constitution:

From beginning to end it treats the Commonwea]tb anf:l' the States as organizations or
institutions of government possessing distinct in.d‘i\qduahtles. .Formally- they may not be
juristic persomns, but they are conceived as politically organized bodies having mutual
relations and amenable to the jurisdiction of the courts.

In Warkcover Authority of New South Wales (Inspector Keelty) v Crown in right of NSW
(Police Service of NS (2000) 50 NSWLR 333 Hungerford J held that the Crown
in right of the State of New South Wales is a “body corporate”. The Property Law
Act 1958 (Vic) s 176 and the Property Law Act 1974 (QId) s 223 expressly treat the
Crown as a corporation sole.

Whether liability in a particular matter can be imposed on a statutory corporfltim},
sole depends on the provisions of the constitutive statute: Archbishop of Perth v “AA
to “JC” inclys've (1995) 18 ACSR 3332

Notes

1. ~Tor discussion of corporate theory applied to governments, see Sawer G, “Government as
Dursonalized Legal Entity” in Legal Personality and Political Pluralism (ed Webb L Q) Melbourne:
MUP (1958), p 158. See also Maitland FW (1901) 17 LOR 131; Moore, Harrison (1904) 20
LOR 351; Mathieson D L “Does the Crown have Human Powers?” (1992) 15 NZU,LR. 1132 O.n
the question of the powers of the Crown, see Wade W R, “Procedure a.nd Prerogative in Public
Taw” (1985) 101 LOR 180 at 191 distinguishing berween the prerogative powers of the Crown
unique to it and the powers of an ordinary person, “for example the power Fo make contracts, to
convey land, to transfer chattels or money, and so forth”, On the divisibility of the Crown, see
Winterton G, “The Evolution of a Separate Australian Crown” (1993) 19 Mon ULR 1.

2. For more detail on corporations sole, see Halsbury’s Laws of England 4th ed vol 9 par‘as 1296 ff;
Grant The Law of Corporations Butterworth & Co, London, 1950; McVicar v Cmr for Railways
(NS (1951) 83 CLR 521 at 534; Crouch v Cmr for Railways (Qld) (1985) 159 CLR 22 at 35.

[2.040] Corporations aggregate

A corporation aggregate, of which a registered company is an example, i_s a legal
entity constituted by two or more members (corporate or individual) assoma.ted for
some common venture or by a single member with whom others could associate for
some common venture. Incorporation as a corporation aggregate facilitated the
holding of property by a fluctuating group of persons, such as local government
organisations and university colleges, and the dealings of the group with other
persons in order to advance the group’s collective aim.’

Kyd, Treatise on the Law of Corporations (1793) Vol 1 p 13 was describing a body
corporate in the form of a corporation aggregate when he referred to:

a collection of many individuals, united in one body, under a special denomination, ha.ving
perpetual succession under an artificial form, and vested, by the policy o_f the law, Wlﬂjl a
capacity of acting, in several respects, as an individual, particularly of tal@g apc_i granting
property, of contracting obligations, and of suing and being sued; of enjoying privileges gnd
immunities in common, and of exercising a variety of political rights, more or less extensive,
according to the design of its institution, or powers conferred upon it, either at the time of its
creation, or at any subsequent period of its existence.”

39




[2.040] Ford, Austin and Ramsay’s Principles of Corporations Law

The Corporations Act allows registration of a2 one-member company. The fact
that the company has only one member does not make it a corporation sole. It is a

corporation aggregate because it could easily become an association by acquiring
more members.

Notes

1. Holdsworth W S, A4 History of English Law London: Methuen vol 3 (1942) 5th ed, pp 479ff.

2. Kyd wrote the preface to his book while a political prisoner in the Tower of London. Eventually
the Attorney-General declined to offer any evidence against him, and he was discharged. He died
in 1811,

[2.050] Incorporation of a corporation aggregate by royal charter

It became settled in England that a corporation aggregate could not arise
spontaneously: it could be created only by the consent of the monarch expressed in
a grant of a royal charter.'

Grantees of charters included university colleges and local governments such as
boroughs. Other recipients included groups of merchants trading outside England.
They obtained charters of incorporation which also gave them trading monopolies
in a sphere of influence. For example, in return for a promise of an annual payment,
Elizabeth I in 1600 incorporated the Levant Company and gave it a monopoly for
15 years of bringing goods into England from the Mediterranean and the Venetian
Dominions.? It lasted until 1825 when it was dissolved by Act 6 Geo IV chap 33.

The noteworthy parts of the charter were a grant of incorporation as “one body
corporate and politic in deed and in name by the name of The Governeor and
Company of Merchants of London trading into the Levant Seas”. The charter
ordained that:

= by that name they were to have succession;

> that they and their successors be capable to acquire property in the
corporate name;

= that they be capable of suing and being sued; and

* that they could have a common seal.

The East India Company, the Hudson’s Bay Company and the Massachusetts
Bay Company, all incorporated in the 17th century, are other famous examrples of
incorporation by royal charter. The East India Company was grantad x charter by
Elizabeth I in 1600 and the company existed until 1874, The history of'the company
is documented in Philip Stern, The Company-State: Corporate Sovereignty and the
Early Modern Foundations of the British Empire tn India (Oxford University Press,
2011).

[2.050.3] Bodies politic

The charter of the Levant Company declared it to be “one body corporate and
politic”. The expression “body politic” originally drew attention to the fact that a
body corporate was a human creation. Sir Edward Coke in his commentary of 1628
on Lizleton’s Tenuves referred to “persons natural created by God” and “persons
incorporate or politick created by the policy of man . . . either sole or aggregate of
many.”: Co. Litt 2a. As the Levant Company charter shows, “body politic” came to
mean a body corporate with a government. Other examples in which the one entity
is referred to as a “body politic and corporate” are found in the Bank of New South
Wales Act 1850 (INSW); the Public Charities Funds Act 1935 (SA) s 10 and the
Western Australian Bank Act 1896 (WA) s 4.
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In modern times “body politic” refers only to people constituting a political unit
with a government.The prime example is the state or organised society. In Australia
there is 2 Commonwealth body politic (Re Patterson; Ex parte Taylor (2001) 182 ALR
657 at [13]) and each state constitutes a body politic: Bass v Permanent Trustee Co
Lid (1999) 198 CLR 334 at [23]. The Australian Capital Territory and the
Northern Territory of Australia were each established as a “body pelitic under the
Crown”: see Australian Capital Territory (Self Government) Act 1988 (Cth) s 7 and
Northern Territory (Self Government) Act 1978 (Cth) s 5.

Tt should have remained true that a body politic is only a special kind of body
corporate but there are instances of legislation in which it is open ‘to the
interpretation that the framer considered a body politic to be something different
from a body corporate. See, for example, the definition of “entities” in Income Tax
Assessment Act 1997 (Cth) s 960100. In Workcover Authority of New South Wales
(Inspector Keelty) v Crown in right of NSW (Police Service of NSW) (2000) 50
NSWILR 333 Hungerford J considered, after a review of many authorities, that the
terms “body corporate” and “body politic” are not mutually exclusive and that a
body politic is:a body corporate that has been constituted for a public purpose.

Norzes
1. Heoldiworth W S, A History of English Law, 5th ed, Methuen, London, 1942, vol 3, pp 475ff.

2..\S.lect Charters of Trading Companies, AD 1530-1707, Publications of the Selden Society, vol 28
(1913) pp 30-43.

[2.060] Chartered corporations today

In modern times grants of charters have been mainly confined to benevolent
institutions, learned societies, professional and scientific institutions, bodies
promoting the arts or education, and similar organisations which are not run for
private profit. Grantees are normally institutions which have been established long
enough in some other structure to prove their stability and utility — The Institute
of Chartered Accountants in Australia being one example. In Australia the powers
of granting supplemental charters and the revocation and approval of alterations of
existing charters were vested in the Governor-General by assignment from the
Queen on 8 December 1987.

Whether a member of a chartered corporation is liable without limit to contribute
for the debts of the corporation depends on the terms of the charter.!

Chartered corporations are not the primary subject of the Corporations Act. But
by force of expressions defined in that Act some of its provisions apply to a
chartered corporation, or to persons or things related to it. Among the expressions
having that effect are “body” (see s 9); “body corporate™ (see s 3); “Part 5.7 body”
(see s 9); “corporation” (see s 57A) and “company” (see the extension in s 9
definition beyond a company registered under the Corporations Act).

Notzes

1. Originally, members could be liable through the corporation levying assessments or “leviations”
beyond their original investment. Salmon v The Hamboreugh Company (1671) 1 Ch Cas 204; 22
ER 763 has been thought to be authority that Chancery could force a corporation to levy an
assessment but a later study suggests that thar was a case where fraud justified such an order:
Jenkins D, “Skinning the Pantomime Horse: Two Barly Cases on Limited Liability” (1975) 34
CL¥ 308. Later it became common for the charter to limit the members’ liability to the
corporation to the capital they contributed.
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[2.070] Ford, Austin and Ramsay’s Principles of Corporations Law

[2.070] Equating a corporation to an individual

For centuries, judges have felt compelled to use the metaphor of a natural person,
when describing the attributes of a company. Thus, in Sir James Smith’s case (1691)
Carth 217 it was said that a corporation is:

[An] artificial entity composed of divers constituent members like the human body, and that
the ligaments of this body politic or artificial body are the franchises and liberties thereof

which bind and unite all its members together, and the whole frame and essence of the
corporation consist therein.

(See also H L Bolton & Co Lid v T ¥ Graham & Sons Lid [1957] 1 QB 159 per
Denning 1].) But there are limits to this “anthropomorphic” approach: see [4.110].

[2.080] Corporate personality: fictional or real

A corporation is often described as a legal fiction: see, for example, per Brennan J
in Northside Developments Pty Ltd v Registrar-General (1990) 170 CLR 146 at 171.
Theorists who regard incorporation as nothing more than a legal fiction have the
support of Sir Edward Coke who described corporations as “invisible, immortal,

and resting only in intendment and consideration of the law”: Sutton’s Hospital Case
(1612) 10 Co Rep 1 (a) 32.

To the fictionalists a corporation is no more than a creature of the state. Opposed
to the fictionalists are the realists who argue that when the state incorporates a
group of persons it is merely providing formal recognition of a pre-existing social
entity constituted by a group with a collective will of its own.?

The arguments of the realists were relied on by groups, principally in Europe,

who were concerned for political reasons to deny any dependence on the state for
their existence.

In England and other common law jurisdictions there has been less need for
debate as to whether a corporation is anything more than a fiction. The indigenous
law of trusts enabled groups (including some nonconformist churches and trade
unions) to obtain many of the benefits of incorporation by helding property through
trustees without having to approach the state to ask it to “grant” their existence snd
without subjecting themselves to the state’s control over corporations.?

The provisions of the Corporations Act s 119 dealing with the creativn of'a new
corporation in the form of a registered company are consistent wite the fiction
theory. Section 119 provides that a company comes into existence as a body
corporate at the beginning of the day on which it is registered. In the former
Corporations Law the nearest corresponding section to s 119 was s 123 which
could be read as saying that registration of a company involved incorporation of the
persons who had applied to ASIC for its registration. Section 119 carries no
suggestion that corporators become incorporated or that a registered company is
only a legal bracket encompassing certain members.

Notes

1. For discussion of the competing theories, see Dertham D P, “Theories of Legal Personality” in
Legal Personality and Political Pluralismn Melbourne: MUP (ed Webb L C) (1958), p 1. For the part
played by fictions in the development of law generally, see Paton G W, 4 Texr-book of

Furisprudence, (ed Paton G W and Derham D P), 4th ed, Clarendon Press, Oxford, 1972,
pp 57-9, 130, 483.

2. For further detail, see Holdsworth W S, A4 History of English Law, 3rd ed, Methuen, London,
1945, vol 4, p 478; also 3rd ed, 1944, vol 9, pp 47, 69-70; Paton G W, A Text-book of Jurisprudence,
(ed Paton GW and Derham D P), 4th ed, Clarendon Press, Oxford, 1972, pp 407-19.

[2.100]

The Origins of Company Law

Statutory corporations

[2.090] Corporations created by statutg _

In England, at least from the 16th century, parhgment could create 2 corporauor;
A petition for a grant of incorporation by private Ac_t of Parliament \C}lvas a
lteinative to a petition to the monarch for a charter. Parliament also created many
iorporations to perform public functions.

[2.090.3] Power o create statutory corpor;fttions in Australia .

The Commonwealth and the state parliaments each possesih v\;del _ powsisc ;)1
create corporations, either sole or aggregate. The .Corpmonweal ar 1almeramed

te corporations for implementing any of its legislative powers expressly g :

b by the Constitution: Jumbunna Coal Mine NL v Victorian Coal Mz.ne?s As.m
[(I QIF)S)YG CLR 300. It has created public corporations to conduct a public activity
Evhich calls for some independence from direct pli_nisterial control. For e)iample, El;.g
Australian Securities and Investments Commission. The states have also CI::’[‘:ion
statutory corporations for public purposes. A' modern public statutory co%‘rlio ‘i
differs from- registered companies gnd mcor_porated assoc1.51'c1;f1)nsil i S h%
incorporatéd without having some pre-incorporation ccnrporators2 \\R; Rf)SZan:[ o g
1o be indorporated: Mune v Centro Argentino Victoria Inc [19?6] a .

Anyv group now seeking incorporatio_n for orhelr than pub}lc .purposes ?;Elc\i; ;1;)(1):
aczmally procure the passing of a special Act of incorporation; they wou ; aE'l e
czk incorporation by registration under a general incorporation statute suc
Corporations Act. ‘ ‘ -

?Apcorporation created by parliament, like any (_)thf:r corporation, 18 sub]eé:t to Itll?;
general law of corporations to the extent that its incorporating statute does
make special provision. .

Statuljcory corporations that are publig authorities are bgst sruch%e‘cli'1 as partb{eJ]i;
administrative law, and they are not considered fu_rth;r in this book. Their num
is being reduced in the modern trend towards privatisation.

[2.090.6] Corporations created pursuant to a statute . 1

Legislatures in Australia possess constitutional power to authon_se a regu at(t)l?c(
authority to grant corporate status. The Clommonwgalth Parllam1§nt ln;l phe
Corporations Act has authorised ASIC to grant incorporation upon a;lpp 1ca$o .
Ch 5) so that that grant of corporate status Operates throug ﬂ:ug l_e W -
jurisdiction governed by the Corporations Act. The Commonweal dar ;jmeg >
constitutional power to do that rests largely upon refetrences: made by st:
parliaments to the Commonwealth Parliament of matters, including 1nc0rpore;11:10n
of companies, to enable the Commonwealth Parliament to pass laWti on ft (t)ls;e
matters under its constitutional power conferred by s 51(xxxvi)) o e
Commonwealth Constitution. For details, see Ch 3.

Statutory bodies with corporate attributes but
undefined status

[2.100] Parliament’s intention as to body’s status .
When Parliament now legislates to establish a body or to empower some pul?hc

authority to register a body the statute will usually be definite on the questllcl)rgl

whether the body is to be a corporation. For example, the Corporations Act s
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[2.100]

Ford, Austin and Ramsay’s Principles of Corporations Law

leaves no doubt when it provides that “a company comes into existence as a body
corporate at the beginning of the day on which it is registered”. In the past bodies
have sometimes been created by statute or registered under statute but the statute
has not been definitive as to their status. Uncertainty as to status has arisen when
the statute has given the body some of the attributes of a corporation. Those
attributes include the ability to sue, the liability to be sued, the power to hold
property and continuous existence. Uncertainty as to status can be a practical
problem, as where some other legislation or instrument imposes duties in relation to
a “corporation”.

In some cases courts have considered that the range of attributes given justifies an
implication that Parliament intended the body, although not called a corporation, to
be a discrete legal entity separate from its members in the same way and to the same
extent that a corporation is a discrete legal entity. That is particularly so where the
Act provides that legal proceedings by or against it can be taken in the body’s name:
Chaff and Hay Acquisition Committee v ¥ A Hemphill & Sons Pry Ltd (1947) 74 CLR
375 at 385.

If only a limited range of attributes is given to the body it may not be held to be
equivalent to a corporation: Mayor of Salford v Lancashire County Council (1890) 25
QBD 384 at 389; Bonsor v Musictans Union [1956] AC 104,

Some provisions of the Corporations Act extend beyond corporations to
unincorporated bodies with limited corporate attributes. For example, under
8 601CA if a body that is not a registered company carries on business in a state or
territory within the total geographical area governed by the Act (see “this
jurisdiction™ as defined in s 9) it must be registered with ASIC under Pt 5B.2 as
doing so unless it has its place of origin or its head office or principal place of
business in that state or territory. The non-company bodies required to register are
comprehended in the expression “registrable Australian body”. The definition in s 9
of a “registrable Australian body” includes not only corporations that are not
companies but also any unincorporated body that under the law of its place of
formation may sue or be sued or hold property, in either case, in the name ofiite
secretary or an officer appointed for the purpose.

At one time the Australian Gas Light Company (now named “AGL Ltd”) was an
example of an unincorporated body with corporate attributes. It was forthed before
there was legislation under which companies could be incorporated by régistration.,
It was given, by private Act of the Legislature of NSW in 1837, various powers
including power to sue and to be sued in the name of the secretary for the time
being. Subsequent Acts assimilated it in many respects to a company registered
under subsequent companies legislation. For example, an Act of 1883 limited the
liability of the shareholders. Finally the New South Wales Parliament, in the AGL
Corporate Conversion Act 2002 (INSW) constituted it as a body corporate and
authorised it to apply for registration under the Corporations Act as a public
company limited by shares. Westpac Banking Corporation was another example.

The evolution of joint stock companies

[2.110] Formerly they were alternatives to corporations

Commercial developments in the 18th century necessitated the raising of large
sums of capital and encouraged the solicitation of funds from the public. It was not
always possible for a new enterprise to obtain a charter or the passing of an Act. This
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led to the formation of large quasi—pgrtperships known as joint stock coml:fan_jes.
“Company” here meant simply association. It was an unincorporated assocmtlg_rll.
To attract investment, the promoters had to arrange for_ shares to be rea ily
marketable. Unlike the position in a partmership in the_ strict sense, rnembersmp-
shares were issued on terms that they were transfer_al?le without the gongent of othfn
investors in the company. This created opportunities for speculation in shares 1115
joint stock companies and in some economic conditions a market boom cou
develop. Such a boom occurred in the early part of the 18th century.

Parliament attempted in the so-called “Bubble Act” of 1720 to stem the growth
of joint stock companies, not only in order to damgen the b?om, buF al‘SO t(.J redu;e
competition with the South Sea Company for investors’ subscriptions: .Coo e
Corporation Trust and Companylatt 82; Gower (195?2) 68_ LOR 214. Parliament
wanted to end the creation of joint stock companies .Whlch pregumed to ;cctl as
corporate bodies without a charter or statutory authority and which pretended to
make their shares transferable without the authority of an Act of Parliament, Sqme
new companies were created by special Act of Parliament. Howe_ver, over time
prosecutions nroved to be difficult because the offence of presuming to act as a
corporation ceuid not be clearly defined. . £

Industrial expansion encouraged the coptinued formation of large.jomt stock
companies. They laboured under difﬁculn_es: The rules of partership law that
appiicd were not suitable for a large association. For example, each of the m?ny
“vastors was liable for the joint stock company’s debts;_ qach investor had power to
ond the others to a contract with outsiders; and if *rh.e joint stock company wanted
to sue a debtor, all investors had to be joined as plaintiffs.

[2.120] Deed-of-settlement companies

In time many large commercial associations met some of tht_a difficulties by resort
to the law of trusts. A large partnership would be constituted by a deed of
settlement containing rules for government of the partnership. A few of the partners
named in the deed were appointed trustees to conduc.t the business o_f the
association on trust for the other partners in accordance with terms set out in the
deed: HoldsworthW S, A History of English Law, London: Methuen vol 13 (1952),

368.

: The small number of trustees could sue and be sued. Shares in the partnership
were transferable. The deed provided that every person to whom alshare was
transferred would promise to perform all the duties of an investor as laid c}own in
the deed. Transferees of shares agreed to be bound by the deed and signed a
supplementary deed. For matters not dealt with in the deed the general law of
partnership applied. ! ;

The deed provided that stockholders should be liable only to the extent of their
contributed capital. That was a dangerous invitation to speculate. It c01_11(_i not save
stockholders from liability to third persons. Notwithstanding the provision in the
deed, stockholders in a joint stock company were partners and liable as such. _From
early in the 19th century, when the trustee-partners made contracts they attained a
form of limited liability: they stipulated in each contract that the other party would
look for recovery only to the partnership property and not the personal assets of
stockholders. This practice begun by insurance companies was taken up by trading
companies: Du Bois, The English Business Company after Ej_he Bubble Act 1720-1800,
New York (1938) p 223. Compare s 526 of the Corporations Act.
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The result was later described by James L] in Re Agriculturist Cattle Insurance Co
(Baird’s case) (1870) LR 5 Ch App 725 at 734:

There were large societies on which the sun of royal or legislative favour did not shine, and
as to whom the whole desire of the association, and the whole aim of the ablest legal
assistance they could obtain was to make them as nearly a corporation as possible, with
continuous existence, with transmissible and transferable stock, but without any individual
right in any associate to bind the other associates, or to deal with the assets of the association.

The “Bubble Act” lay dormant until a boom in 1805 prompted recourse to its
provisions in several prosecutions. But because the deed-of-settlement company
was seen to serve the economic needs of the country’s burgeoning industrial
expansion the Act could not be applied rigorously and by 1811 it was held that it
should not apply to a company whose objects were not prejudicial to the public
interest: R » Webb (1811) 14 East 405; 104 ER 658.

The “Bubble Act” was repealed in 1825 and the deed-of-settlement company
continued to flourish. Some joint stock companies, notably public utilities such as
canal, railway, waterworks and gas companies, sought incorporation by private Act.
They usually desired not only the benefits of incorporation but also special powers,
such as the power to acquire land compulsorily. In some cases there was no grant of
incorporation but the company was empowered to sue or be sued in the name of an
officer. Attempts were made to provide incorporation for other types of company by
the Bubble Repeal Act 1825 and the Letters Patent Act 1834. They were not
successful since they still treated incorporation as a privilege to be specially granted
rather than something to be obtained as of right.

The Board of Trade commissioned a barrister, Bellenden Ker, to report on the
law of partnership. He proposed the establishment of a registration system of
partnerships and joint stock companies and suggested that all partnerships
consisting of more than 15 members should be illegal unless formed by registered
deed of settlement. The latter suggestion is the inspiration for the current provision
against outsize partnerships now in s 115 of the Corporations Act: see [1.240].

[2.130] Incorporation by registration

The Act that was passed after Ker’s report, the Chartered Companies-Act 1837,
clung to the idea that incorporation should be a specially granted priviiege and few
deed-of-settlement companies sought registration. In 1841 a select conimittee was
set up to inquire into the law about joint stock companies.

In 1844, its chairman, Gladstone, furnished its report and the outcome was the
Joint Stock Companies Registration and Regulation Act 1844 which took over the
deed-of-settlement company and made it a statutory incorporated creature
generally available on presentation to the Registrar of Joint Stock Companies of
prescribed papers and payment of certain fees.

The 1844 Act is the legislative ancestor of modern company law. Registration
under the 1844 Act was in two stages. On applicants filing prescribed particulars
about the company the Registrar issued a certificate of provisional registration. This
did not form the company. To obtain complete incorporation a deed-of-settlement
company had to be formed. The deed could be filed with the Registrar only after it
had been completed by one-fourth of the subscribers covering one-fourth of the
shares which it was planned that the company should issue. The deed of settlement
did not differ greatly in form from that which had evolved before the 1844 Act. It
was the repository of the rules for the internal government of the company.
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It has been argued that the main thrust of the 1844 Act was not so much to confer
the privilege of incorporation but rather to ensure that potential investors and
creditors would be able to obtain information from a public source about
commercial enterprises in which there were more than 25 associated persons:
Stoljar S J, Groups and Enuties, Canberra: ANU Press (1973), pp 99-100. Later
legislation reduced the threshold to 20 persons.

A system of general incorporation with no sustained examination by the
government of the merits of the enterprise came earlier in the United States than in
England.1 In the 18th century, shortly after the American Revolution, incorporation
in America involved obtaining a charter from the state legislature. This was granted
with standard corporate attributes. The rejection of monarchical power to grant
charters was taken to imply equality of rights to incorporation. Eventually the
notion of freedom of incorporation led to the enactment of general incorporation
laws under which legal personality could, in most states, be obtained simply by filing
appropriate papers with an executive official, the Secretary of State in the particular
jurisdiction.

Thus American business corporations are descendants of the chartered
corporation ~ English registered companies, on the other hand, are not simply
chartered/ cerporations created another way. They are descended from the
unincorporated joint stock company, an association having some of the features of
a larée \partnership but with features from the chartered corporation added to the
joint stock company. These differences in development explain the difference in
ierininology whereby what in Britain, Australia, New Zealand, Singapore, Malaysia,
South Africa and Hong Kong has been called a company is in the United States
termed a corporation.

Notes
1. On contrasts between British and American corporation law, see Gower (1956) 69 HLR 1369.

2. The first general incorporation Act in a common law jurisdiction was an Act of New York state
of 1811.

[2.140] Introduction of limited liability

Incorporation does not necessarily imply that the members of the corporation are
free from personal liability for the debts of the corporation. The 1844 Act did not
exclude the personal liability of members for company debts but creditors had to
exhaust their remedies against the company first. The granting of incorporation by
the interposing of an entity between shareholders and the company’s creditors
facilitated the granting of limited liability once the community was ready to concede
1t.

The financing of the new railways needing large amounts of capital engendered a
climate of thought favourable to limited liability. The Limited Liability Act 1855
(UK) gave corporators the option of forming a company on the principle that the
liability of the members would be limited to what they agreed to contribute to the
company.

That obviated the need to stipulate in each contract made by the company that
the other party would look only to the funds of the company.

[2.150] Later developments in the United Kingdom

The ultimate outcome, after almost 20 years of reform following the 1844 Act,
was the consolidation of English company law in the Companies Act 1862. Despite
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subsequent amending and consolidating Acts many of the fundamental features of
company law in British Commonwealth jurisdictions, including the Corporations
Act, can be traced back to the Act of 1862. During the century after the 1862 Act,
company law reform in the United Kingdom generally proceeded on the
recommendations of special committees established by governments from time to
time (such as the Greene Committee (1926 Cmnd 2657), the Cohen Comrmittee
(1945 Cmd 6659), and the Jenkins Committee (1962 Cmnd 1749). These reforms
were usually adopted by the Australian states. The United Kingdom, by entering the
European Economic Community as from 1 January 1973, became obliged to bring
its company law and other commercial law into harmony with that of other
countries in the Community. In many respects, United Kingdom companies
legislation is today becoming divergent from the model which the United Kingdom
provided for its colonies.

In 2006 the UK Parliament enacted a massive Companies Act, designed to
reform and re-state the whole of UK statutory company law. The Act was based on
reports of the Law Commission of England and Wales and by a specialist committee
set up by the Department of Trade and Industry.

[2.160] Equity’s influence on company law

The Court of Chancery was for long the court for judicial administration of
company law. Its connection with company law went back to the 18th century
when, in the absence of legislation allowing easy incorporation, the trust was
employed in “deed-of-settlement companies”. After the Companies Act 1862 the
Court of Chancery continued in that role. Following the Judicature Acts
1873-1875 the Chancery Division succeeded to the work,

Chancery in dealing with company law matters applied many doctrines of equity.
For example, in formulating the fiduciary responsibiliies of directors: see
Chapters 8 and 9. It also followed equitable procedures, as in the winding up of 3
company. Winding up involves administration of the company’s assets with a view ‘¢
payment of creditors and distribution of any surplus to members. This was aniy
another example of Chancery’s jurisdiction to administer estates, the others being
administration of the estates of deceased persons, general administrations of trust
estates where trustees were in serious breach of their duties, contested dissclutions
of partnerships and administration of estates of individuals declared nankrupt,

All of these were in Chancery’s jurisdiction because it had developed better
procedures for taking accounts than were available in the common law courts.
However, by the early 19th century Chancery’s administration procedures were in
the woeful state depicted in Dickens’ novel Bleak House. Legislation abolished
abuses and the better aspects of judicial administration survived. Jurisdiction in
bankruptcy of natural persons passed to a specialised court but windings up of
companies, both insolvent and solvent, remained with courts of equity.

Even today when the Federal Court or a Supreme Court (see [3.330]) orders that
a company be wound up it is the court that administers the winding up through the
insolvency practitioner (qualified as a registered official liquidator) whom it
appoints as liquidator and whom it treats as an officer of the court.

Equity influenced company law in Australia, particularly in New South Wales,
which did not fully adopt the Judicature Acts until 1972. In that state most
company cases still go to the Equity Division of the Supreme Court of New South
Wales where there is a specialist Corporations List conducted every weekday.
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The evolution of Australian company law

[2.170] Moves from colonial (and later, state) legislation to the

current national law | o
Before federation in 1901 each Australian cplony had companies legislation baseld
on the Companies Act 1862 (UK). Victoria was responS}blt? _for some notable
. novations. A new form of mining company, the no liability company, was
Eﬁoduced in 1871.In 1896 compulsory audit _and annual presentation of ﬁnanm_al
statements were required by legislation fqllowmg spectacu}ar company fa11urez 11(1i
the land boom. The Davey Comumiitee in Er.xglan_d had in 1895 recommende
similar measures. The controls introduced by Victoria were regarded as the strictest
in the British Empire: Waugh ], “Company Law {md the Crasl} of the 1890s 11.r1
Victoria” (1992) 15 UNSWLY 356. The new requirements apphed only to pub Z[C
companies and it was necessary to deﬁng the companies which were exempted.
These were called “proprietary companies”. This special type of company is
discussed in Chapter 5. o .
McQuegnnnR, “Limited Liability Company Legislation — The Australian
Experiefice™ (1991) 1 Aust Fni of Corp Law 22 maps the evolution of company‘}x
in the“\Australian colonies. For the period 1901—19@1 see McQue;:en R,
Fremikation of Australian Corporate Law and Regulation 19'01—1961‘ (1992) 15
LNSWLF 1. See also Lipton P, “A History of Company Law in Colonial Australia:
Economic Development and Legal Evolution” (2007.) 31 MULR 8 and_ McQueep,
R, A Social History of Company Law: Grear Britain and the Australian Colonies
1854—1920, Ashgate, 2009. . o
When on 1 January 1901 the Australian colonies became states sharing leg1slat1ve
power with the new central Commonwealth they conun}led. to’be responsﬂ_)le_for
companies legislation. The new Commonwe_:alth Copsntuqons grant of limited
legislative powers to the Commonwealth Parliament did not 1nc1udf plenary power
to legislate with respect to corporations. See generallleorcoran S, “Corporate L_aw
and the Australian Corporation: A History of Section 51(xx) of the Australian
Constitution” (1994) 15 $nl of Legal History 131. i
By the 1960s there were calls from commercial interests for companies legislation
to be made uniform across Australia,

[2.170.3] The 1961-62 cooperative regime ‘ o

In 1961 the Australian states first enacted uniform companies leglslatl_on.
Coming into force in 1962, that regime was administered by state regulatory bodies,
later overseen by the Interstate Corporate Affairs Comrmission made up of law
ministers of the participating states. In the following years the state boc_ht_fs evolveld
from being merely registrars responsible for incorpo_ratmns and maintaining pub_hc
records about companies to assuming an active role in the supervision o_f companies
and stock markets. That evolution was in response to growing Community CONCerns
that companies which raised funds from the investing public should provide
adequate disclosure and that stock markets should be free o_f abuses. Many reforr_ns
(for example, in the fields of takeover regulation and disclosure of substgntwﬂ
holdings) were made after recommendations o_f the “_Egglestop Commmee
(Standing Committee of Attorneys-General), which carried out its work in the
period 1967-1971.
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See generally, Sawer G, “Federal-State Co-operation in Law Reform: Lessons of
the Australian Uniform Companies Act” (1963) 4 MULR 238 and Barrett R I,

“lowards Harmonised Company Legislation — ‘Are We There Yet’?” (2012) 40
Federal Law Review 141,

For further discussion, see Mees B and Ramsay I, “Corporate Regulators in

Australia (1961-2000): From Companies’ Registrars to ASIC” (2008) 22 AFCL
212,

[2.170.6] The 1981 cooperative scheme

In 1981 the 1961-62 regime was replaced when the Commonwealth, relying on
its undoubted constitutional plenary power under s 122 of the Commonwealth
Constitution to make company law for the Australian Capital Territory, became a
participant with the states and the Northern Territory in the enactment of new
uniform legislation. The Commonwealth Parliament enacted the Companies
Act 1981 and each state passed a so-called Companies Code which was broadly
uniform with the Commonwealth’s Act. A Ministerial Council for Companies and
Securities comprising relevant Commonwealth and state ministers supervised the
scheme’s operation. The Commonwealth established the National Companies and

Securities Commission (NCSC) to work in cooperation with state regulatory
bodies.

[2.170.9] The Commonwealth’s unilateral bid for sole control

The Commonwealth perceived defects in the 1981 cooperative scheme and
sought to assume sole responsibility for company law. Believing that it possessed the
necessary constitutional power, the Commonwealth legislated independently of the
states to introduce a national scheme of regulation in the Corporations Act 1989
(Cth). The Commonwealth also legislated to establish the Australian Securities
Commission to replace the NCSC. The Commonwealth’s belief in the width of its
power proved to be unfounded. The High Court in NSW v Commonzealth (1990)

169 CLR 482 held that it lacked power to make laws about the incorporation of
companies generally.

[2.170.12] The 1991 cooperative scheme

The Commonwealth, the states and the Northern Territory enacred ' new
cooperative legislation. Instead of each state and the Northern Territocy assing
comprehensive and uniform Acts the new scheme involved, among «tier things:

¢ the Commonwealth amending the failed Corporations Act 1989 to make it
the law for the Australian Capital Territory designated “the Corporations
Law”;

* the Commonwealth amending the legislation establishing the Australian
Securities Commission to authorise it to exercise powers conferred by
legislation of the states and the Northern Territory;

* each state and the Northern Territory enacting a Corporations Act which,
among other things, adopted the Corporations Law to be its Corporations
Law;
cross-vesting jurisdiction in corporations law matters in the Federal Court
of Australia and state Supreme courts; and
* treating offences against state and Northern Territory Corporation Laws as

if they were offences against Commonwealth law and empowering

Commonwealth officers and institutions to act under grants of power from

the states and the Northern Territory so that there would not be divided
administration.
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The new regime operated from 1 January 1991. The §cheme_ sgst?iqed two
set-backs. First, the High Court held that the cross-vesting of jurisdiction was
unconstitutional to the extent that it purported to confer ]urlsc.:hcuon on the Fed.eral
Court of Australia with respect to matters under the Corporations LaW of a state: Re
Wakim; Ex parte McNally (1999) 198 CLR 51_1. Secondly, the High Court in
R v Hughes (2000) 202 CLR 535 in a strict view of the federal nature of the
Constitution appeared to cast doubt on the validity of the scheme in so far as it
involved states purporting to confer powers on Commonwealth officers.

Re Wakim; Ex parte McNally and R v Hughes prompted moves for the
Commonwealth Parliament to re-emiact corporations and financial markets law on
the firmer constitutional basis of uniform references by each state to the
Commonwealth of corporations and cognate nllatters. Those references would
enlarge the Commonwealth’s legislative power in ﬂ}e manner contemplated by
s 51(xxxvii) of the Commonwealth _Consmuuon which empowers the
Commonwealth Parliament to make laws with respect to matters refer)red by a state.
The more radical remedy of seeking to enlarge the lCommonwealﬂ‘l-s powers at a
constitutional referendum was considered impracticable as involving unwanted
delay and as héing problematical as to outcome.

[2.170.15];Cooperation by state referral of corporations matters to the
Com:acnwealth Parliament

Tirimmately all states agreed to refer corporations and related matters to‘the
(_~mmonwealth to enable the Commonwealth to enact the current Corpore_mc_)ns
Act 2001 (Cth) and the Australian Securities and Investments Co'r'nmlsswn
Act 2001 (Cth), both Acts relying to a large extent on s 51(xxxvii) of the
Commonwealth Constitution. This new legislation operated from 15 July 20(?1.

The position arrived at under the current scheme is not quite the same as if the
Constitution had given the Commonwealth plenary power over corporations and
financial markets. A referral by a state is revocable.

[2.170.18] Recent Australian reforms

Within the last 25 years there have been some fundamentally i‘mportant .refo_rms
to Australian statutory company law. A process of simplification of leglsla‘mgn,
carried out during the period from 1994 to 1996, led to the enactment of the Elrst
Corporate Law Simplification Act 1995 (Cth), which simplified the register
requirements and share buyback provisions and re-defined the concept of a
proprietary company. The Company Law Review Act 1998 (ch),_though enacte_d
after a change of government, reflected previous work on the simplification .Of basic
company law provisions. For example, the old memorandum and articles of
association and “Table A” articles were replaced by the concept of a corporate
constitution and “replaceable rules”. The law concerning share capital and its
maintenance was overhauled in basic ways, for example by removing the concept of
par value and permitting a reduction of capital without thel need for court approyal.
Concurrently, the Managed Investments Act 1998 (Cth) introduced a new regime
for the regulation of collective investment schemes.

Beginning in 1996 and continuing to the present time, after the transfer of
responsibility for corporate law reform from the Attorney—Genﬁral to the Treasurer,
the government has undertaken a program of economic reform of company law.
The Corporate Law BEconomic Reform Program Act 1.999 {Cth) made important
changes to directors’ duties (including a statutory business judgment rule) and to
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shareholder rights (including a statutory derivative action), and overhauled the
fundraising and takeover laws, also reconstituting the Takeovers Panel. The
Financial Services Reform Act 2001 (Cth) was enacted as one of many enactments
which implemented recommendations of the Wallis Committee, which reviewed the
Australian financial services sector in 1998 (see [3.020]). This legislation replaced
the old concepts of securities and futures contracts with a much broader concept of
“financial products”, including derivative instruments of various kinds and
insurance-related products. It reconstituted the system of regulation of financial
services (including offers of or advice about financial products) and expanded the

powers and responsibilities of the Australian Securities and Investments
Commission.

The Corporate Law Economic Reform Program (Audit Reform and Corporate
Disclosure) Act 2004 (Cth) (CLERP 9 Act) was introduced after the collapse of
some large Australian corporate groups including the HIH Insurance Group, and in
response to the enactment in the United States of the Sarbanes-Oxley Act 2002
after the financial collapse of the Enron and WorldCom Groups. Amongst many
reforms, the CLERP 9 Act introduced strict new requirements for auditor
independence and more extensive disclosure obligations for listed companies
concerning directors’ remuneration, as well as a new penalty notice procedure for
contraventions of the continuous disclosure requirements of the Corporations Act.

More recently, the Corporations Amendment (Insolvency) Act 2007 (Cth)
enhanced protection for employee entitlements when a company is under voluntary
administration and introduced a pooling process in the winding up of related
companies. The Corporations Amendment (Improving Accountability on
"Termination Payments) Act 2009 (Cth) strengthened the regulatory framework for
termination payments for directors and executives. The Corporations Amendment
(Financial Market Supervision) Act 2010 (Cth) made ASIC responsible for
supervising trading on financial markets which have a domestic Australian market
licence — such as the Australian Securities Exchange. This was previously the
responsibility of the market licensees. The obligation on market licensees ta
supervise their market was replaced with obligations to have adequate arrangemenits
to operate the market and to monitor and enforce compliance with the maiket’s
operating rules. The Corporations Amendment (Improving Accountahility’ on
Director and Executive Remuneration) Act 2011 (Cth) strengthened the
non-binding shareholder vote on the remuneration report by requiriig a’vote for
directors to stand for re-election if they do not adequately address shareholder
concerns on remuneration issues over two consecutive years.

For further details about the evolution of Australian company law, see the

looseleaf edition of this book [2.1 T01ff and for discussion of the current scheme, see
Ch 3.

52

3 Regulating Companies

Paragraph

. . 3.010]

What is involved in regulating companies? .............cocoaneeenn %3-020]

Why is regulation necessary? e
Who regUlates? ......cooviiienirii i

The national legislation 13.040]

The Corporations Act (3.050]

THe ASIC ACE v eeee e eee e e s s s et sn e e 3.060]

The triggers fei veferral of power by the SEATES wvevereeieieeee e E oo

The referral"af power by the states ..........coovieiiiein, o

[ FEEMENT  oivitii it e e
The intergbvernmental ag ) : e
Some consequences of replacing state Corporations laws with

: oo [3.090]
Girnmonwealth Corporations Act S SCCTRIEIEN LTI %% oo
Constitutional aspects of the Corporations ACt ..........ooooveneinres 3
The Commonwealth Minister 3110]
Powers of the Commonwealth Minister ..., .
The Australian Securities and Investments Commission —
Establishment of ASIC ..oooooereoos 13.130)
Organisation of ASIC [3.140]
Functions of ASIC ............ i s e s i s [3.141)
Some statistics on ASIC fUNCHONS . .eeiiiirnieniiieeie i [3.150]
ASIC’s power to delegate .
ASIC 85 8 TEISLTY -..ovneenicinimssss 5 170
Informmation GANENNg 1«.xcesousesstens s cesn s e 3180
Examination of persons ............... S e
Use of information obtained on examination ... 00
Inspection of and calling for books .......c.covviiiiiiniiii [3-2101
Power to give information to other Persons .........o.oooimmnaeaeren ?
ASIC’s discretions [3.220]
Introduction [3.225]
ASIC regulatory guides 08 s 7 Ry e o Sz e 84S T .
Discretions regarding takeovers, compulsory acquisition and substantla? 53230
SHATEHOIAINGS . s« s s cnoms rm s SR a0 s SR wvins s e

Discretions regarding accounts and audit .........oooviiinoiiis .




Ford, Austin and Ramsay’s Principles of Corporations Law

Paragraph
Discretions regarding fundraising ........................................ [3.250]

Discretions regarding transfers of securities .......................... [3.260]
Discretions as a law enforcer ........................................ [3.270]
Discretion to institute or intervene in proceedings ....................... [3.280]

Reviews of decisions by regulators

Review on the merits by the AAT and the Panel ......................... [3.290]
Review of process by the Federal Court

.................................. [3.300]
Control by the High Court ..o [3.310]
Other reviews of ASIC action ....................cccoi i [3.320]
The tort of misfeasance in public office ............................... [3.325]
Jurisdiction of courts

Jurisdiction under the Corporations legislation ........................... [3.330]
Other bodies associated with regulation

Parliamentary Joint Committee ...................................... [3.340]
Takeovers Panel ...............o [3.350]
Corporations and Markets Advisory Committee .......................... [3.360]
Statutory accounting and auditing bodies ...................... ... .. [3.370]
Companies Auditors Disciplinary Board .............. .. ... [3.380]

Sanctions for contraventions
Criminal and civil sanctions under the Corporations Act ................ [3.390]
The civil penalty provisions ............................................ .. [3.4001
Proceedings for a civil penalty [2.450]
Civil penalties and criminal proceedings ..............................._ [3.420]
Contravention may invalidate transaction

................................ 3.430]
Regulation under other legislation
Companies with special activities .................oo..oocoii [3.4401
Protection for whistleblowers
Statutory protection for reporting breaches ............................ [3.450]

[3.010] What is involved in regulating companies?

This chapter is about the relationship of companies, their promoters, directors,
managers and members to government and other external regulators.

The main features of regulation of companies in Australia are:

* prescription by the Commonwealth legislature of the conditions for the
formation, operation and winding up of companies;
¢ registration of companies by ASIC;
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ntenance by ASIC of registers open to the public on which significant

» mai _ _
iﬁformation about companies and persons connected with them can be

;r(ﬁfcrﬁfg; by ASIC of the legislative prescriptions, subject in some instances

i i Ith Treasurer;
direction by the Commonwea . _
g:(ercise by ASIC of discretions conferred on it by the legislature to grant
i ipti to vary them;
tions from prescriptions or _ o .
eﬁ)rﬁgation by ASIC of information about the exercise of its discretions and

p b -

its policies and procedures; : .

. ;tu I:e):rvisic»n of the winding up of companies, a fgnctmn all_oc:flte_d o thef
'ugiciary notably the superior courts, as a derivative of_the jurisdiction o
]the Cou;t of Chancery in England to supervise the t_akmg of accounts 03
the dissolution of partnerships and the administration of bankrupt an

other estates.

Why is regulation necessary? |
Bé:i?ganies, 131(6 natfral persons, are subject to legal regulan?n under lxeniﬁi
artments of the general law applicable to all legal persons —11 or example,
f;u? (I))f coniract, trade practices law, the law o.f torts and crm_una aw. —
Comnaiies, whether large public companies or small pr‘wate cornpatmebé:in :
SpeCis ;l‘cgal problems in their relations w1th_0ther persons. A compatg, : tigon
}? Nrre flaw, inevitably attracts more regulation than a natural person. Regula
C.o?fti;rueeg throilghout its life until such time as its name is removed from the register
(51028

of companies and it is dissolved.

i vide information
[3.020.3] Regulation to pro . _
People affected by acts of agents or employees of tsil compang need mé:gr;grtslgﬁ
loyee negligently causes damage, :
the company. If a company employ .
tdbj?.l?éd may waPm 30 know the exact identity of the corporate emplog'er, its ﬁnar11c1ei1‘1[
- it i ngs to make
can be served upon it in proceeding
resources and where legal process ca _ ey b e
icari i tiating a contract with persons P
vicariously liable. A person nego itices Ly s e
i any may need assurance v
the board of directors of a comp . ‘
properly appointed directors and have authority to commit the company to the
roposed contract. o ; .
& If regulation were needed only to provide mformanon_, the regulatory authloritl}tr
might %ave to do no more than receive and classify mform_anon and make 1'3
avagilable to anyone interested. It would need only enough coercive power to erflsu:
rovision of the informartion. That was the position at one time; older cases refer to
12:1) “Registrar of Companies” rather than a securities COMMISSION.

[3.020.6] Regulation setting standards for corporate governance _—
Regulation now goes further and sets standards of behaviour for companies, their
romgoters directors and managers. The interest of Fhe community lrleqmrfs

Exclusion ?from management of companies of persons v_v1th recordg of dis ones;11 ry‘3

i ini ion for promoters, directors and managers
Standards of fiduciary administration rs. _
needed, particularly where not all members participate in management. Those
ks .

standards are discussed in Chs 8 and 9. S

For listed companies, the standards of corporate governance now go Wed 0 137 o
i i i and much attention is concentrate
the personal integrity of directors, ated o
esta‘glishment of structures that will generate “checks and balances” within the
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system of corporate management. Standards with respect to the composition of the
board are typically found outside statutory company law, for example in the
Corporate Governance Principles and Recommendations (3rd edition, 2014) of the ASX
Corporate Governance Council. However, the Corporations Act now contains very
detailed provisions on such matters as auditor independence and disclosure of
directors’ remuneration in listed companies, matters that are considered in Ch 11,

[3.020.9] Regulation in capital markets

In corporate fundraising the intangible nature of investment opportunities in
companies offered to the investing public allows scope for abusing the trust of less
knowledgeable offerees. Hence there are further standards of disclosure required by

Ch 6D of the Corporations Act of those who offer company securities. They are
treated in Ch 22.

Where the company is listed with the ASX so that its securities may be traded on
the Australian stock market, stringent disclosure requirements continue while the
company is listed so that securities markets can be informed, efficient and fair,
Continuing disclosure is dealt with in Ch 11.

The regulation of fundraising from the public extends in some cases to specifying
the structure of the investment opportunity. For example, in general, a company
that borrows from the public must arrange the appointment of an independent
trustee for debenture-holders to supervise the borrowing company and to ensure

that any default by it will not go unnoticed. Those requirements are described in
Ch 19.

[3.020.12] Regulation correlative to limited liability

Limited liability companies are subject to more regulation than unlimited
companies. That is required in the interests of their creditors. The details of that
regulation are discussed later in Ch 20 dealing with the protection of creditors.

[3.020.15] Regulation of the market for corporate control

Some areas of regulation are more controversial than others. In the last 40 years
company law in Australia has developed its own peculiar form of close regulation of
participants in the market for control of companies. Chapter 6 of the Cornorations
Act contains much detailed “black letter” law imposing restrictions on-bidders in
takeovers and incumbent directors of target companies. The restriction: exist for the
benefit of shareholders in target companies who are not near the action and who
may be misled into disposing of their shares without adequate time for deliberation,
without adequate information and at a price which does not give them a share of
any premium for control which the bidder is prepared to pay holders of large blocks
of shares. That last requirement of equality of opportunity is particularly
controversial, The regulation of takeovers is described in Ch 23,

[3.020.18] Regulation of the securities industry

Regulation extends beyond companies to the market in which their securities are
traded. There is a measure of regulation of securities markets conducted by
securities exchanges. Persons in the business of dealing in securities are required to
be licensed subject to conditions. For example, one condition looks to the adequacy
of their capital. Standards of honest trading for all persons dealing, such as the
prohibitions of market manipulation and insider trading, are set in CA Pt 7.10 to
promote confidence in the honesty, efficiency and fairness of Australian securities
markets. Those who provide advice to investors in securities are also required to be
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: ubject to regulation under the Corporations Act (Which,lfor
11censei- ?ggf)s?;;ed?scl:asure rquﬁ"ements on those who provide ﬁnancilal services
e;aﬁ}/pﬂ:) as well as by ASIC under licence conditions. The regulatlon' of the
éef‘:[uri'tiesjindustry was substantially chgnged upon the enactment 01f1 ﬂlgogmanmal
Services Reform Act 2001, most of which commenced on 11 March 2002.

The FSR Act expanded the pattern of reg_ulation of securitie_s markets and}rhose
who carry on a financial services business, by subsummg_ the regulatory

nirements for the securities industry (and also the futures llndustry) into a
Leq der regulatory regime covering financial services and financial products. The
nf;\? regulatory regime extends beyond securities and futures contracts tcc)1 0%1:;1;
derivatives, general and life insurance, superannuation, and certain dep
accounts and non-cash payments. - . "

This publication is devoted mainly to regulgtlon O.f co_mgames rather than
regulation of the securities industry or the financial services industry.

[3.020.21] Regulation of the financial sector N ‘ ' .

Australian investors today have many choices. In ad_dltlon to direct 1nvesr_mer1t(si 13
shares or debencures or listed unit trusts, they may mvel:st in other market-tra e:lE
securities duvh as options traded on the Austrah.an Options Mgrket and Wgrrsinl s
traded on the ASX’s market. They may invest in markets which do not hea én
securities: most notably, currency and commodity markets and markets wh1cF trade
~emmodity and financial futures, such as the futures ma'rket of the Sydr;ley utures
Fochange (which is part of ASX as a result of a merger in 2006).T_hey ave a;cc-ess
0 similar securities and futures markets overseas, thanks to financial deregulation
and modern methods of communication.

Rather than investing directly in a market, investors frequently prefer, and are
sometimes required to use, indirect forms of investmerlw.t such as mgnaged f{lunds,
superannuation funds and life insurance p_rod_uct?.J or tfﬂor—made option or éu;eg
contracts negotiated with a financial institution (Fover-the-counter or
derivatives™). . _ . ’

Comprehensive investment advice would involve assessing the investor’s
particular circumstances and reviewing all of the alternatives before making a
recommendation to suit the investor’s situation. :

Investors are consumers of investment products and ac.1v1ce. They look to
governments for protection of two kinds. First? they_expect the investment pn:oclucts(i
especially products available to “retail” or private investors, to be trapslparenlt an
supported by appropriate capital and solvency arrangements. Prudential regulation
endeavours to respond to this expectation. Second, they expect governments to set
standards for the provision of investment advice, -and to have recourse if they are
victims of fraudulent, misleading or incompetent investment advice.

From the point of view of the investor, many inve_stment products serve the same
funcrional purpose and are, within limits, substitutable, even th(_)u_gh they are
offered by financial institutions of different types. For_ example, a_retalll investor may
rationally regard a bank term deposit, a building society or credit union account, a
cash management account with an investment bank, an insurance or frle.ndly-SOCIf:t};
bond, and a managed master fund as alternatives to pursue certain Kinds o
investment objectives. Until 1998, however, the regulatory system fqr the Austrahgn
financial sector was organised on institutional rather than functhnal lines, w1t1}
different regulatory systems for the investment produgts offered by‘ different types o
financial institutions. Thus, life insurance companies and their products were
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regulated by the Insurance and Superannuation Commission; banks and their
deposit products by the Reserve Bank of Australia; managed investments (including
cash management trusts) by ASIC; and building societies, credit unions and
friendly societies and their deposit products by the Australian Financial Institutions

Commission — in each case, under a different set of separate legislative
requirements.

Dissatisfaction with this regulatory structure led the Commonwealth government
to establish the Financial Sector Inquiry (“Wallis Committee”) in 1996. The
Committee reported in March 1997. The Commonwealth government accepted the
Committee’s main recommendations and enacted the first tranche of implementing
legislation with effect from 1 July 1998. The legislation, which amended the
Corporations legislation and the legislation which regulates superannuation,
banking and life insurance, includes the Australian Prudential Regulation Authority
Act 1998, the Financial Sector Reform (Amendments and Transitional Provisions)

Act 1998 and the Financial Sector Reform (Consequential Amendments) Act
1998.

Under these arrangements, the Reserve Bank of Australia is responsible for
monetary policy, financial system stability and the regulation of the payments
system. The Australian Prudential Regulation Authority is responsible for providing
prudential regulation for deposit-taking institutions, life and general insurance
companies, and superannuation funds. It is also responsible for providing
prudential regulation for credit unions, building societies and friendly societies by

virtue of state and territory enabling legislation. The Australian Securities and
Investments Commission is responsible for:

¢ corporate regulation;

¢ the regulation of financial markets, clearing and settlement facilities and
compensation schemes;

* the regulation of providers of financial services;

market integrity and consumer protection functions in connection with

bodies which are prudentially regulated by the Australian Prudenival

Regulation Authority;

consurmer protection functions for the finance sector, previously perivrmed

by the Australian Competition and Consumer Commission; ai‘d

oversight and coordination of industry initiatives for consumer ‘protection

in the areas of new technology in the financial sector.

Additionally, a Council of Financial Regulators has been established to facilitate the
cooperation of the financial regulators.

As previously noted, the main subject of the present publication is the regulation
of companies, not the regulation of the financial sector as a whole.

[3.030] Who regulates?

The participants in the Australian system of corporate regulation are:

* the Commonwealth Parliament which by legislation prescribes the
standards to be applied to companies and persons connected with them
and delegates to the executive branch of government power to prescribe by
subordinate legislation;

* the parliaments of the states which have supported the Commonwealth
legislation by referring legislative power to the Commonwealth Parliament;

58

Regulating Companies [3.040]

. the executive arm of government acting _through a Commonwea_lr_h
Minister and regulatory authorities, the main one being the Australian
Securities and Investments Commissi(.)n;. _

. the judiciary, through which the prescriptions of law-makers are 1nterp1feted
and applied to the facts of particular cases brough.t _before the courts;

. for companies wanting their shares and other securities to be quoted on the
stock market conducted by the ASX, that Exchar}ge_: is a Co—re_gulator v_v1th
the Australian Securities and Investments COII.IIIIISS.IOI'I in that it prescribes
standards for companies admitted to the Official List of the Ex_change and
reserves power to police those standards; the standards are in the AS_X
Listing Rules, the ASX Operating Rules and the operating rules of its

rities clearing house; . '

. zi:?natters of cmgnpany accounting and auditing, the Financial Reportmg
Council, the Australian Accounting Standards Board and the.Audltmg apd
Assurance Standards Board; additionally the professional 'bodles
representing accountants have an inﬁu_ence on the formuladon of
accounting standards, some of which acquire legal force upon approval by
the Arisiralian Accounting Standards Board; . .

o other extra-legal bodies, such as The Governance Institute qf Austrah_a and
The Australian Institute of Company Directors, play a part in the setting of
standards of corporate behaviour.

Tiatl. March 1996 the Commonwealth Minis’ge.r responsible was the
41:orney-General but when the Liberal/National coal_mop government gssurned
nffice in March 1996 it transferred responsibility for leglslatlor} on corporations and
securities to the Commonwealth Treasurer. That was pcrclelved as playing dOWfl
legal regulation and giving more scope for economic regulapon. That goverqmerlllt 5
emphasis on the economic impact of corporate and financial sector regulation has
led to the development of the Corporate LaW Economic Reform Progrgm
(CLERP). Policy papers were released, dealing w1th such matters as accounting
standards, directors’ duties and shareholders’ rlghts,. fundrf:usmg, takeovers,
electronic commerce, financial markets, and the administration of the ASI_C
Information Division. The first four papers, and part of the fifth, were reflected in
the Corporate Law Economic Reform Program Act 1999 (Cth)..The sixth paper led
to the Financial Services Reform Act 2001, which, commencing 11 March_ 2002,
replaced the former Chs 7 and 8 of the Corpolratlons .Act (dealing with ‘Flle
securities industry and the futures industry respectively) with a new Ch 7 dealn_lg
more broadly with financial products, financial markets and providers of ﬁnanmgl
services. The ninth paper led to the enactment of the Corporate Law Econon:nc
Reform Program (Audit Reform and Corporate Disclosure) Act 2_004- ((_Zth), wh_lch
deals with a wide variety of “corporate governance” matters including audlltor
independence, disclosure of directors’ remuneration and a system of penalty notices
for failure to comply with the continuous disclosure requirements of the Act (see
especially the discussions of these matters in Ch 11).

The national legislation

[3.040] The Corporations Act

In Ch 2 we traced the emergence of national company and securities laws during
the period from 1961 to 2001. The history of statutory reform of company law
during that period has been very largely a history of attempts to overcome
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constitutional limitations upon the Commonwealth’s legislative power over
corporations. The referral of power made by each state during the year 2001, by
their respective Corporations (Commonwealth Powers) Acts, has for the first time
given the Commonwealth Parliament ample national power to make laws with
respect to the formation of corporations, corporate regulation and the regulation of
financial products and services. But the referral of power is subject to some
limitations, which are noted at [3.070]. Additionally, the referral of power was made
in the context of an intergovernmental reference agreement, which is intended to be
replaced, in due course, by a more formal Corporations Agreement between the
Commonwealth and each of the states and the Northern Territory. Further
restrictions arise out of the intergovernmental agreement: see [3.080].

The Commonwealth has enacted two principal statutes in the exercise of the
referred power, the Corporations Act 2001 and the Australian Securities and
Investments Commission Act 2001, referred to together as “the Corporations
legislation”. In addition, provision is made for subordinarte legislation.

The Corporations Act replaced the Corporations Law. It comprises over 2200
sections, divided into 30 chapters. The shape and content of the Act is indicated by
the subject matter of the chapters: Ch 1 (introductory), Chs 2A to 2P (formation,
administration, corporate governance, capital and reporting), Ch 5 (external
adminisiration), Ch 5A (deregistration and transfer of registration), Ch 5B
(registrable bodies), Ch 5C (managed investment schemes), Ch 5D (licensed
trustee companies), Ch 6 (takeovers), Ch 6A (compulsory acquisition), Ch 6B
(rights and liabilities in respect of takeovers and compulsory acquisition), Ch 6C
(information about ownership of listed entities), Ch 6CA (continuous disclosure),
Ch 6D (fundraising), Ch 7 (financial services and markets), Ch 9 (miscellaneous)
and Ch 10 (transitional provisions). There is also a small business guide and there

are several schedules. The Corporations Regulations 2001 are also a substantial set
of provisions.

Unlike the Corporations Law, which operated in each state as state law by vittue
of application legislation, the Corporations Act is a direct enactment &f\the
Commonwealth Parliament for the whole of Australia. For the most pdit, it is
identical in content with the Corporations Law, and most of the chapterypart and
section numbers have been retained. But the fundamentally differeri’ basis of the
new law has necessitated some substantive changes to the text of the legislation, and
other substantive changes emerge from the new context of law. Thus, it is no longer
necessary for the text of the legislation to reflect eight different laws, and therefore
(for example) it is unnecessary to make provisions about recognition of companies
formed in one state under the laws of the other states and territories. The
consequences of replacing a national scheme based upon the exercise of state

legislative power with a scheme based upon Commonwealth legislation are explored
at [3.090].

The text of the legislation has been changed to reflect constitutional matters such
as the separation of powers — for example, under the previous s 1322 (the power of
the court to correct irregularities) the court was not to make an order unless it was
satisfied that it was in the public interest that the order be made — arguably, a
non-judicial criterion. Now the court must not make an order unless it is satisfied

that it is “just and equitable” that the order be made. Some constitutional aspects of
the new law are discussed at [3.100].
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The new context of the legislation, that it is Commonweglth 1egislati0_n lapplymg
nationally, means that general Commpnwealth laws dealing \_mth criminal an |
administrative law and the interpretation of statutes apply without any spefsla
application provisions. The breadth of the (_Zomr_nonwea}th Parhallrllent s pOWFl ﬂ—tlo
legislate extra-territorially has _tenclied to simplify the issues arising out o e
extra-territorial scope of the legislation, bqt at the same time it has been p%cessary
to insert complex new provisions to deal with the poss1‘bll1Fy that a state might cease
to be a referring state. Section 109 of the _Cor_mtltut:tqn w_ogld eXxpose some
previously and subsequently enacted state legislation to invalidity, but for some
elaborate interpretation provisions in Pt 1.1A of the Act. _

The strategy underlying the transitional provisions of the new Act is that the Act
replaced the Corporations Law on 15 July 2001, and generally did not purpgrt tg
preserve the old law for transitional matters. Howeve'r? the Act contains some broa
provisions designed to provide for a smo_oth transition from the old o the new
regime: s 1370. For example, s 1383 prov_ldes that where court procleed%ngs li)egan
under the old law, a new proceeding equivalent to the old proceeding is taken to
have been brought under the provisionlof the Act that corresponds to the relegf?l?t
old provisions arid s 1399 states that things done before the commencement _c; £ e
Act which 1ave ongoing significance have ef_fect for the purposes qf the Act as if they
were dore inder the corresponding provision of the new legislation.

[2.080] The ASIC Act

The Australian Securities and Investments Commiss_ior_l Act 2001 (ASICA)
replaced the Australian Securities and Investments Commission Act 1989 (Cth) on
15 July 2001. ASICA continues the corporate existence of the commission ('A_SICA,f
s 261) and contains provisions generally 1dent‘ical to the substantive provisions o
the 1989 Act, subject to the same kinds of ad]ustment.s as have been made in the
replacement of the Corporations Law by the Corporations Act. .

The 1989 Act was more complicated than ASICA because of the cooperative
Commonwealth-state nature of the legislative scheme. The 1989 A_ct constituted the
Commission as a Commonwealth body which receinad functions and powers
through a combination Commonwealth and state legislation under the sgherqe.The
Commonwealth legislation gave the Commission powers and dupes. in the
Australian Capital Territory, and the state and Norrl-lern Territory application laws
gave the Commission equivalent powers and duties.m each state and the Northgrn
Territory. The application laws adopted and apph‘ed, as laws ot:‘each respe,c,:twe
jurisdiction, that part of the 1989 Act that was designated as the ASIC Law s

Uniil June 1998 the Commission was called “the A_ugtlra]ian Securities
Commission” or “the ASC”. To reflect its broader responsibility for consumer
(investor) protection in the financial sector, the. Commission was reqamed the
“Australian Securities and Investments Commission” or “ASIC” and its powers
were expanded by amendments to the 1989 Act, taking effect on 1 July 1998. No
new body was created at that time — the Commission merely acquired new powers
and a new name. .

The 1998 amendments (introduced by the Financial Sector (Consequential
Amendments) Act 1998 (Cth)) inserted provisions into the 1989 Act for the
regulation of financial services, Those provisions clqsely followed the consumer
protection provisions of PtV of the former Trade Practices Act 1974 (ch) (npw Fhe
Competition and Consumer Act 2010 (Cth)). The same 1998 amending legislation
stated that Pt V of the former Trade Practices Act did not apply to the supply or
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possible supply of services that are financial services. In the result, the consumer
protection provisions applicable in relation to financial services have thereafter been
found in the ASIC Act rather than in the Trade Practices Act. Since the provisions
of the two Acts are in virtually identical terms, the only real significance of the
change has been to pass the administrative responsibility for consumer protection in
relation to financial services from the Australian Competition and Consumer
Commission to ASIC. ASICA continues these consumer protection provisions.

While the present publication is about company law and does not set out to
explain comprehensively the consumer protection law which applies to financial
services, the consumer protection provisions are discussed in Ch 22 (so far as they

relate to prospectuses and other disclosure documents) and Ch 23 (as regards
takeover documents).

[3.060] The triggers for referral of power by the states

As noted in Ch 2, the movement for a new Commonwealth Corporations Act
supported by state referral of power was initiated by the Commonwealth
government after some decisions in the High Court of Australia, which found the
cross-vesting of jurisdiction under the national scheme to be partly defective, and
raised doubts about the constitutional validity of administrative arrangements

under which Commonwealth bodies were authorised to exercise powers under state
laws,

The Commonwealth, state and territory corporations legislation which
comprised the former national scheme contained provisions which cross-vested
jurisdiction in Corporations Law matters to the Federal Court of Australia and the
Supreme Courts of the states. In Re Wakim; Ex parte McNally (1999) 198 CLR 511
the High Court held thar this cross-vesting schemmne was unconstitutional to the
extent that it purported to confer jurisdiction on the Federal Court of Australia with
respect to the Corporations Law of a state. The effect of the decision was to deprive
the Federal Court (and other federal courts including the Family Court) of
jurisdiction in most Corporations Law matters, except where ASIC was a party (1
there was an occasion for the exercise of accrued jurisdiction.

The constitutional problem identified in Re Wakin was not a problem about the
corporations legislation or the structure of the national scheme as such; Lut was a
problem about any cross-vesting scheme which purported to confer o1l federal
courts powers arising under state legislation. The High Court’s reasonmag is equally
applicable to the general cross-vesting legislation, the Jurisdiction of Courts
(Cross-vesting) Acts 1987 of the Commonwealth and the states. However, the
impact of the decision on the adjudication of matters arising under corporations
legislation could be removed if the corporations legislation ceased to be state-based
and became Commonwealth legislation applying nationally.

The Commonwealth government has not decided against proposing a
constitutional amendment to address the Wakim problem directly, so as to empower
the Commonwealth Parliament to legislate to authorise federal courts to receive
jurisdiction from states. However, it regarded referral of power by the states as a
practical way of restoring jurisdiction to federal courts in corporations matters, and
therefore it set out to persuade the states, eventually successfully, to enact referral of
power legislation.

The reasoning of the High Court in R o Hughes (2000) 202 CLR 535 appeared
Lo some commentators to cast additional doubt on the efficacy of the former
national scheme, and therefore increased the pressure for referral of power by the
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Under the national scheme, the Commonwealth, each state and the
i Territory enacted laws which required courts and others to treat the
Northem. s Law and other applied laws as if they were laws .of _the
o e Ith. The object was to “federalise” the corporations legislation,
C_omeHWi;e e-ffect that would have been produced if the Commonwealth hgd
sunulaglﬂg nilaterally to pass one law for the whole of Australia. So, for exarr'lplef in
< esﬁh’n for a criminal procedure or administrative review, the legislation
matt?ésdcf t tl?e application of Commonwealth law to the exclusion of the law of the
Sore eh c:: the matter arose. Commonwealth bodies such as the Commonwealth
e ‘;rel;)f Public Prosecutions and ASIC were invested W]T_h power by state
g;?iiation legislation and were authorised by Commonwealth legislation to receive

ise that power. -
anfne}};i;ii v R (2(?00) 201 CLR 213 it was held that .the.Commonweflt]h Dlifl(;[o:l
of Public Prosecutions did not have the power to institute an iiapta IggaWhen
ntence for offences against the Corporations Faw of Weste.rn u‘?tra 1a.1. hen
sZrefully analysed, however, the case did not identify any defect. in the “federa 1sf1r$l
IC)roVisionS of the national scheme, but was based on 2 holding the(nit ;-1 17;)% A tz
Director of Fublic Prosecutions Act 1953 (Cth), whlch-empowere tiuction %
institure a-prosecution under state law, did not extend on its proper cons
ipstitution of an appeal. '
thin the Hughes case the High Court held that the Commopwealth Plrectoi; :;
Public Prosecutions had the power to prosecute offences agzu-nst the precslclrsc)
interest” provisions of the Corporations Law s)fWestern Australia (see nowt re_ecmd,‘
in a case where the offence involved international elements, and the Couétutilo oy
a claim that the provisions purporting to co_nfer that power were Iﬁ)}t1 1Cons. gy
valid. But in doing so, the court took the view that Commonvx_rea CaW caonwé)alth
a duty on a Commonwealth officer to act under state law only if the ornn: s
law is supported by a head of constitutional pOWwer, such as .(m the preseclll R
trade and commerce or external affairs powe_r..Thtls reazg;;r{)ge zuffssstt; el i
i olely to an intra-state activity there :
SS;:V Sieﬂz(e): I(eiltilrtljri01'1\12;::&1th DPP to deal with it. The reasoning of the courteza{;j
thought to raise doubts about the breadth of 'tl_le powers of all Comn?)n;;r i
authorities and officers with respect to the administration of the Corpl;)ra :»_?1 e
— including the powers of ASIC and even the '_Takeovers Papel, as v;e as }El:ich hé
Kirby J was particularly critical of the cc_)mplemty of the national sc emec,lv:erritory
described as an “almost incomprehensible netwqu ,?f federal, state an tor
laws”, which employed “fiction piled upon ﬁct_ion . The problems ;(f)%rg (pcth)y
addressed by the Jurisdiction of Courts Legislation Amendment Act ation;
but the more general solution was for the Commonwealth to enact corporr
legislation as Commonwealth law after the referral of state legislative powe - 1
Thus, fears about the effects of the Wakim and Hughes cases were the prlr;mgfe
stimuli for the referral of state legislative power and .the .enactmené o s
Corporations Act and associated legislation in 2001.The leg1s%at10n er;acte in !
did not solve the Wakim problem, but it prevents .thf: Wakim problem arismgg ’
corporations matters, because it conferred .]urlschctlon on fedgrgl courts Ofyth :
Commonwealth enactment, therefore vesting in the courts the judicial power iy
Commonwealth based upon the legislative powers of the Commonwe
Parliament (including the power referred by the states).
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The legislation enacted in 2001 removed the Hughes problem prospectively
because the Commonwealth’s conferral of administrative powers on its officers is
supported by the state referral of power, and it is therefore not necessary to rely on
more limited heads of power such as the trade and commerce or external affairs
power. As regards actions by Commonwealth authorities and officers prior to the
commencement of the law on 15 July 2001, each stare has enacted a State Validation
Act (as defined in s 1372 of the Corporations Act) which has the effect of deeming
the actions of Commonwealth authorities and officers to have the same force and
effect as if they had been carried out by a duly authorised state authority or officer.
Additionally, the transitional provisions of the Corporations Act do not preserve the
effects of actions by the Commonwealth authorities and officers under the old law,
but instead they provide that things done under the old regime have effect as if they

were done under corresponding provisions of the new regime: ss 1383 (court
proceedings), 1399, 1400, 1401.

[3.070] The referral of power by the states

Each state has enacted a Corporations (Commonwealth Powers) Act 2001 (the
Referral Act), for the purpose of referring certain matters relating to corporations
and financial products and services to the Parliament of the Commonwealth under
s 51(xxxvii) of the Constitution. Section 51 (xxxvii) empowers the Commonwealth
Parliament to make laws for the peace, order and good government of the
Commonwealth with respect to “matters referred to the Parliament of the
Commonwealth by the Parliament or Parliaments of any State or States, but so that

the law shall extend only to States by whose Parliaments the matter is referred, or
which afterwards adopt the law”.

To reflect the limitation in s 51 (xxxvii) that the Commonwealth law may extend
only to states whose parliaments have referred power, s 4 of the Corporations Act
introduces the definition of a “referring State”. A state is a “referring State” if its
parliament has referred the matters specified by s 4 to the Parliament of i
Commonwealth in the circumstances specified by s 4. Section 4 specifies  the
characteristics of the state referral legislation. The Referral Acts of the states have
followed closely the specification in s 4, and since all of the states have saaciad that
legislation, they are all “referring States”. If a state ceases to be a referiing state (see
below), the Corporations Act ceases to apply territorially to that state: see s 5.

Section 51 (xxxvii) speaks of the referral of “matters”. The Referral Acts refer two
matters to the Parliament of the Commonwealth, which are described in both the

Referral Acts and s 4 of the Corporations Act as “the initial reference” and “the
amendment reference”,

The initial reference relates to the “tabled text” of the bills which became the
Corporations Act and ASICA. The text of the bills was tabled in each state
parliament and the definition of “tabled text” in the Referral Act of each state
identifies the text as tabled. The “referred provisions™ are defined to mean the
tabled text to the extent to which that text deals with matters that are within the
legislative competence of the state.

The initial reference is “the matters to which the referred provisions relate, but
only to the extent of making laws with respect to those matters by including the
referred provisions in Acts enacted in the terms, or substantially in the terms, of the
tabled text (including laws containing provisions that authorise the making of
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rations instruments that affect the operation of the Corporations legislation,
Cr_?lreprowise than by express amendment)”: Referral Acts, 8 4(1)(a); see also
8]
ations Act, 8 4(4).

C(Zfrfl:r“matters” which are the subject of the Corporations Act and ASIC%i aée

erous and varied, and an ungualified reference qf tholse matters wou e
St lv broad. However, the reference in s 4(1)(a) is limited to enacting laws
eXtrEmetiilll in the terms of the tabled text. The intention seems to be to make a
subgtaﬂ ferril of power in terms wide enough to cover the initial enactment of tl_le
Staﬂ?airlfs but to go no further. On this construction, s 4(1)(a) has already done its
t\::;(;k, by’virtue of the enactment qf the Commonwealth legislation pu{t?an; V:Zrﬂ:g
referral of power, and is not available as a source of Cornmtljlnwea 8]
amend the legislation as initially enacted by the Commonwealth.

The Corporations Act, like the previoug Co_rpora'tions L_aw, autl‘w.orllse.s ASI(]; t(;
modify, in writing, certain parts of the legl_slanor}, fﬂ_ther with particularity or kz .
general class order. The words in brackets in ﬂ'"le-, initial reference appear t}(: mf
clear that the referral encompasses the provisions that confer this authority on
AS"II"Eé amenatnent reference is “the marters qf the formation of f:orp(i)rataonls,
corporate regulation and the regulation of financial products and servuif_s, ut onz
to the ixiant of the making of laws with respect to th_ose matters by making exp(;es
armendinents of the Corporations legislation (1nc1uf:11ng _laws inserting or amen 1Eg
provisions that authorise the making of Corpor?tlons instruments that a:iffect tt) ’S
operation of the Corporations legislation, qtherwme than by express amendment)™:
Referral Acts, s 4(1)(b); see also Corporations Act, s 4(5).

The categories of matters set out in the amendment refe_rence are nc;)E‘ ggﬁnei(ii
although “corporation” is defined in s 57A of .the Corporations Act an anc
products” and “financial service” are defined in ASICA. .

This is the dynamic part of the referral of power, and }}as l_aecorne the f0c1ils (;
attention whenever amendments to the Corporations legislation are propose :Eht
permits amendments to the “Corporations legislanoq”, an expression deﬁne@ uﬁ 1e
Referral Acts to mean Commonwealth Acts enacted in the terms, ot substanui y in
the terms, of the tabled text and as in force from time to time. The words “as lﬁ
force from time to time” permit successive amendments. Prqwded that eac
amendment falls within one or more of the categories stated in s 4(1)§b}, the
amendment reference will permit successive amendments to be made which take
the legislation well away from the tabled text. o _ .

Only “express amendments” of the Corporatioqs leg1slat1o_n are permitted by the
amendment reference. An “express amendment” is defined in Fhe Refe1:ra1 Acts to
mean the direct amendment of the text of the Corporations leg_lslanon by
Commonwealth Acts: see also Corporations Act, s 4(9). It does not include any
enactment that will have a substantive effect otherwise than as part of the text of the
Corporations legislation. .

Both references have effect only to the extent that the matter referred is not
included in the legislative powers of the Parliament of t.he Commonweal&?,
otherwise than by referral of power: Referral Acts, s 4(2). It is made clear by the
Referral Acts that the Commonwealth Parliament may _arnend or affect the
operation of the Corporations legislation by using the !eglsllatlve powers it has apart
from the references: Referral Acts, s 4(4). Thus, by using its own leg1slat1ye pow;:s
(including such powers as it has with respect to industrial relations) the
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Commonwealth Parliament could insert new provisions in the Corporations

legislation falling well outside the tabled text and the categories of the amendment
reference.

There are two important limitations contained in the Referral Acts. First, s 1(3)
declares that nothing in the Act is intended to enable the making of a law pursuant
to the amendment reference with the sole or main underlying purpose or object of
regulating industrial relations matters: see also Corporations Act, s 4(2). To the
extent that the Commonwealth already has legislative power with respect to
industrial relations, the Referral Acts do not purport to interfere with the exercise of
that power: s 4(4). But to the extent that the Commonwealth would need to rely on
a referral of state legislative power in order to legislate with respect to an industrial
relations matter, s 1(3) makes it clear that the Referral Acts cannot be relied upon
as a source of referred power to do so.

Second, the references, as originally made, had effect only for a limited period,
terminating (unless the Governor made a proclamation) on the fifth anniversary of
the day of commencement of the Corporations legislation (15 July 2001): Referral
Acts, ss 4(5) and 5. Except in South Australia (where the initial referral was for 10
vears), the Referral Acts make provision for termination of the references to be
deferred to a later date fixed by the Governor by proclamation. During June 2006
the Governor of each state made a proclamation extending the referral to 15 July
2011. On 24 August 2011, the Parliamentary Secretary to the Treasurer announced
that all the states had completed the necessary legal formalities to extend the
referral to 2016 and on 15 June 2016, the Minister for Small Business and Assistant
Treasurer announced a five year extension of the State referrals of corporations’
power to the Commonwealth uniil 15 July 2021. The Governor also has the power
to terminate both references, or only the amendment reference, on a day earlier
than the prescribed termination day.

If the references were to be terminated at some future time, their termination
would not affect the validity of laws that commenced before the termination. Nor.
in the case of termination of the amendment reference before the initial reference.
would the termination affect laws made under the amendment reference thas fad
not come into operation before the termination: s 5(4). Termination would. prevent
the Commonwealth Parliament from relying on the terminated referense for the
purpose of enacting new laws after the termination took effect.

If a state ceases to be a referring state, the Corporations Act ceases to apply
territorially to that state: Corporations Act, ss 4 and 5. A state ceases to be a
referring state if the state’s initial reference terminates: s 4(6). The state also ceases
to be a referring state if its amendment reference terminates (s 4(7)) otherwise than
in the circumstances described in s 4(8). Section 4(8) says the state does not cease
to be a referring state because of termination of its amendment reference, if the
termination takes place at least six months after the Governor’s proclamation of
termination and the amendment reference of every other state terminates on the
same day. This permits the states unanimously to withdraw their authorisation to
the Commonwealth to make further amendments to the Corporations Act,
provided that six months notice is given, without causing the Corporations Act (as
it then stands) to cease to apply.

[3.080] The inter-governmental agreement

The process of referral of power was governed by an intergovernmental reference
agreement made on 21 December 2000. That agreement will eventually be revised
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to become a new Corporations Agreement, replac%ng the Corporations Agreement
for the former national scheme. T_he agreement is between' the Commonwealth,
each state and the Northern Territory. The quth_ern Territory has not made a
referral of power, since it is not a state for constn-unppal puUrposes, but it is a party
to the intergovernmental agreement an(;l a participant in the administrative
grrangements for the Corporations legislation. N .

Under the agreement ASIC has sole responsibility for the general administration
of the Corporations legislation. ASIC is respor_ls%ble to the (_Jommonwealth
Parliament and the relevant Commonwealt‘_n minister, and neither the state
parliaments and governments nor the Ministerial Council has any power of control
or direction over it. -

The agreement continues the previous Ministerial Council, comprising a minister
representing each party to the agreement. The Con_nnopwealth has agreed not to
legislate to repeal or amend the Corporations legislation, or make a regulation
under it, unless the Ministerial Council has ﬁrst_ b_een ponsulted: In most cases, the
Commonwealth is not to proceed unless the Ministerial Council has app_rqved th;
legislative proposal. The approval of atlleast thrz_ae state or territory ministers is
required, altlicugh the Commonwealth is not obliged to proceed just because the
Ministerial Council has given its approval. .

The approval of the Ministerial Council is not rquired for legislation rlelatmg to
specitier. matters concerning the regulation of financial products and services, such
29 provisions regulating managed investment schemes, takeovers, fundraising, the
scourities and futures industries. Although the Cornmonwealthl does not need to
ubtain the approval of the Ministerial Coun_cil for legislation in Lhese'areas, the
agreement permits four or more state ministers to convene a meeting of the
Ministerial Council to discuss the legislative proposal, and if four or more state
ministers vote against the amendment at that meeting, the Commonwealth must
not pursue it. ‘

The agreement preserves previously existing arrangements with respect to
legislation governing corporations established under state or territory statutes, sgch
as cooperative societies and unincorporated associations (excluding building
societies, credit unions and friendly societies which had come to be regulated under
the Corporations Law). By the agreement, the Commonwealth undertakes not to
introduce any bill that depends, wholly or in part, on a state referral of power, for
the purpose of regulating industrial relations, the environment, or any or_her.matter
declared unanimously by the Ministerial Council to be a matter to which the
Commonwealth’s undertaking relates. The Commonwealth also agrees not to
introduce a bill that depends wholly or in part on a state referral of power, the
purpose of requiring persons or unincorporated bodies to adgpt a corporate
structure (and so, for example, the Commeonwealth cannot lc_aglslate to require
professions to incorporate), though the Commonwealth is p_ermltted to legislate to
prohibit the formation of partmerships or associations consisting of more than 20
members.

[3.090] Some consequences of replacing state Corporations laws
with a Commonwealth Corporations Act

The Corporations Act is a single enactment of the Commonwealth.Pal_:liamcnt,
replacing the eight Corporations Laws of the states _ ancll territories. The
Corporations Law operated as a national law by virtue of leglslatn_re devices of three
kinds. In the first place, there were provisions in the Corporations Law of each
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jurisdiction which recognised companies incorporated under the Corporations Law
of each other jurisdiction (the “corresponding laws™). Companies incorporated
under a corresponding law were called “recognised companies”, and in general they
were treated as equivalent to locally incorporated companies.

Many of the provisions of the Corporations Act apply to or in respect of a
“company”, defined in s 9 to mean a company registered under the Corporations
Act. That will, of course, include companies formed after the commencement of the
Act by following the registration procedure set out in Ch 2A. Additionally,
companies registered under the Corporations Law fall within the definition of
“company” under the Corporations Act because of s 1378(1), which says that the
registration of a company registered under the old Corporations Law of a state or
territory has effect as if it were a registration of the company under the
Corporations Act. This provision is declared by s 1378(3) not to have the effect of
creating the company as a new legal entity, bur rather to have the effect of
continuing the existence of the legal entity that is the company, with the same
characteristics and attributes as it had immediately before the commencement.
Subsection 1378(3) specifically asserts that the date of the company’s first
tegistration remains the same, and a new certificate of registration does not need to
be issued. State or territory law may provide that a body is taken to be registered
under the Corporations legislation, by following the procedure in s 5H.

For certain purposes (for example, the application of some state revenue laws
such as stamp duty laws) it may be important to attribute a domicile or location to
a company within a particular state or territory. Section 119A says that companies
are incorporated in Australia, but they are taken to be registered in the state or
territory specified in the application for registration of the company. Provision is
made for a company to change the state or territory in which it is taken to be
registered with the consent of the relevant Minister of that state or territory, or in
cases where the state in which the company is taken to be registered ceases to be a
referring state: s 119A(3). Section 1378(4) says, in the case of companies first
registered under the old Corporations Law, that the state or territory in which the
company is taken to be registered is the state or territory under whose uld
Corporations Law the company was registered immediately befote\ the
commencement of the Corporations Act. But that state or territory can be changed
in the manner specified by s 119A(3).

The second legislative device used to make the Corporations Law vperate as a
national law, was a set of provisions about offences committed in more than one
state or territory. Those provisions dealt with offences partly in one jurisdiction and
partly in another, reciprocity in respect of offences committed another jurisdiction,
and avoidance of double criminal liability and double recovery: see the old
ss 1310A, 1310B, 1313A, 1313B and 1313C. Those provisions are not necessary

now that the legislation is a Commonwealth law applying as such in every state and
territory.

However, it is still necessary to deal with the geographical jurisdiction of state and
territory courts in criminal matters, where federal courts have no jurisdiction. Thus,
s 1338B limits the jurisdiction of state and territory courts, in relation to trial and
conviction on indictment, to offences against the Corporations legislation
committed outside Australia or committed, begun and completed in the relevant
state or territory. Jurisdiction in respect of summary conviction is not so limited, but

the court may decline to exercise its jurisdiction if the offence is committed in
another state or territory.
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i re provisions in the Corporations Act 1989 (Cth)_ and_the state

leilé;fijo;hg;ig;ior? which were intended to “federalise”_the administration of the
e tions Law by authorising Commonwealth authorities and officers (such_ as
Corlg)qiictor of Public Prosecutions and ASIC) to administer the system, applying
e ! onwealth adjectival legislation such as Commonwealth statutory
Corqﬁ} trative law, and conferring jurisdiction on federal courts. All these leglslgtlve
admn;;Shave becorbne unnecessary by virtue of the simple fact that the Corporations
dAi"El;ow depends for its constitutional validity on the powers of _the Cfmmdonwezl;g
Parliament (including referred DOWErs), Whe_reas the Corporations : aw ?SJZI} o
for its constitutional validity on the constitutional powers of the parliamen
Sta;:ce the Corporations Act is a Commpnwealth statute, th.e Comm}?nwe;ltiﬁ
adjectival laws, including its statutory cr@1nal_ and adrmms'qapve law;, avg ‘ 1rthe

lication. Thus, the Corporations Act i3 SL'lb]ElCt to the Cr1m1nal Co e and to

o itutional guarantee of jury trial (Constitution, s 80). Varlgqs provisions of the
((:?rril;is Act 1914 (Cth) have direct application. The Admmlsuauve Demsu;];ls
(Judicial Review) Act 1975, the Freedom of Information .Act 11982_, ts
Ombudsmanfict 1976 and the Privacy Act }9_88 al_l have potenn_al appl» R:at1;>;175
ASIC decisions. For the purposes of the Administrative A_ppeals Tr1buna_ ct tai;;
the Tribunal is authorised by Pt 9.4A of the Corporations Act to review cer
decisicne of ASIC and other bodies.

r5.190.3] Interpretation and territorial reach o
i i legislation to contain its own
It is no longer necessary for the Corpora‘mons_
interpretation code, because the Corporations ACt.lS a Commonwealth enactrmlant
to which the Commonwealth’s interpretation legislation, thfc Acts In‘_[e‘rpretanon
Act 1901, applies directly. Since, however, Interpretation provisions may
substantially affect the meaning of an enactment, and the Corporgtlons Act
depends upon referrals of power by the states, special arrangements are in pla}ce to
prevent amendments to the Acts Interpretation Act from automatically applying to
the Corporations legislation: see s 5C. - L .ms :
Uniform judicial interpretation of the corporations legislatlon is hl_ghly desqable,
to deliver legal certainty to the Australian commercial community. Cons_lstent
interpretation remains an important goal under the Corporations Act, just as it Wa}i
under the Corporations Law. Speaking of the former state-based law, the szgo
Court in ASC v Marlborough Gold Mines Lid (1993) 177 CLR 485; 10 ACSR
at 232 said:

Although the considerations applying are somewhat different fro_m thc_vse applylng in Lh_e c?ﬁz
of Commonwealth legislation [no longer so, of course], umfor_rmty of dF:c191orEﬁ nilenﬂ
interpretation of uniform national legislatior_l such as _the [Corporations] Law 1; aais,ll,lt % ;: morz
important consideration to require that an 1ntermed1ate apPellate court — aI;l i
so a single judge — should not depart from an interpretation placed on such legis i 4
another Australian intermediate appellate court unless convinced that that interpretatio

plainly wrong,.

See also Re Kakadu Resources Ltd [1992] 2 VR 610 at 612.

Since the Federal Court of Australia and the Supreme Courts of the States have
concurrent jurisdiction over most matters arising under the Corporations ACt)hﬂleTg
observations require that in normal circumstances, the Full Federal Court shou :
follow State Court of Appeal/Full Court judgm.ents, and State Courts o
Appeal/Full Courts should follow Full Federal Court judgments and the judgments
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of other State Courts of Appeal/Full Courts. Single judges of all these courts should
follow Appeal Court judgments of any Australian Court of Appeal or Full Court.

When the Corporations legislation was a national scheme of state-based
legislation, difficult questions arose as to the competence of each state parliament to
enact laws applying in another state or outside Australia. Now that the Corporations
Act is a Commonwealth law, the question of legislative power is more
straightforward. The Corporations Act relies upon the external affairs power
(Constitution, s 51(xxix)) and all other available legislative powers: s 3 (3). The
Commonwealth’s power when legislating in the exercise of the external affairs
power is “not less in scope than the power of the parliament of the United Kingdom
with respect to such matters”: Polyukhovich v Commonwealth (1990) 172 CLR 501
at 530 per Mason CJ. Hence the Commonwealth can constitutionally legislate to.

apply its law to any acts, matters and things outside Australia regardless of whether
they are connected with Australia.

However, having the constitutional power to legislate with extra-territorial effect
does not ensure that the Commonwealth Parliament will successfully legislate
extra-territorially. There is a question of construction, namely whether the

parliament has demonstrated an intention to exercise its plenary legislative power
extra-territorially.

Section 5(3) declares that each provision of the Act applies in “this jurisdiction”.
“This jurisdiction” is defined to consist of the whole of Australia if all of the states
are referring states (as they are): s 5(2). Each provision of the Act is also declared to
apply, according to its tenor, in relation to acts and omissions outside this
jurisdiction: s 5(4). The words “according to its tenor” draw attention to the
interpretation of the particular provisions concerned. For example, s 10428 states
that the insider trading provisions apply to acts and omissions outside this
jurisdiction in relation to financial products issued by entities that carry on business
in this jurisdiction, or bodies corporate formed in this jurisdiction. Section 700(4)
applies the fund-raising provisions to offers of securities received in Australia
regardless of where any resulting issue, sale or transfer occurs.

For more detailed discussion of extra-territorial application of the Corporsations
Act, see [3.094] in the looseleaf edition of this book,

[3.100] Constitutional aspects of the Corporations Act

[3.100.3] Application to Crown

The Corporations Act purports to bind the Crown in right of the

Commonwealth, and to a more limited extent the Crown in right of the states and
territories, in the manner stated in s 5A.

Chapter 5 (except Pt 5.8) of the Corporations Act binds the Crown in right of the
Commonwealth, and each of the states, of the Australian Capital Territory, of the
Northern Territory and of Norfolk Island: s 5A(2). Chapter 5 deals with external
administration of companies — schemes of arrangement, receiverships,
administration and winding up. Part 5.8 deals with offences. Chapters 6, 6A, 6B,
6C and 6D (takeovers, compulsory acquisitions, information about substantial
shareholdings, and fundraising) bind the Crown in right of the Commonwealth but
do not bind the Crown in right of any state or territory: s 5A(3). Chapter 7 (the
financial services industry) does not bind the Crown in right of the Commonwealth,
or of any state or territory: s 5A(4). Nothing in the Corporations Act renders the
Crown in any right liable to be prosecuted for an offence: s 5A(5).
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itutional basis for the Commonwealth legislating to
.Presumaéa:gvggrfnofﬂtggtcg?s;t: t:'.;ies is that the state legislatures, which had
blnd‘ thel urported to bind the Crown in right of each state to the same extent
preVlOli;éf i%mrl)er national scheme, have expressly referred to the Commonwealth
;zgfarment the power to legislate in terms of s 5A.

ation of powers _ .
[32:2?121 Sc‘le::)t?:Zmining Elatters under the Corporations legislaugn exergmre ii
- Jicial power of the Commonwealth, Whe_re:as courts acting unde -
i 'Izms Taw exercised, by and large, judicial power }md&r state la_w. The
Corpf)ratl £ separation of powers “operates in full vigour” w1t.h. respect to judicial
doctrme(f aflding a strict separation between the judlc_lal power of the
%o“;;on:v?alth, on the one hand, and legislative and exe&;utng powers, or} tf;;
5 & Moens® The Constitution o
o N e _’dﬂd Tmned]:(itLhw:fi} 2001, p 230. This has led to the
iﬂ;;ﬁﬁlnzug Zﬁ?nzfég\ﬁ:iﬁfsz?g ?:31?1?51, i(t was ﬂ)lought, the distinction was less than
Cle’?‘;us powersvested in a non-court have bgen ma}de more clearh% admmls;i'zni;e.
’mp‘f ASIC has the power to d1sgual1fy a person from managing
. eIﬁio is %or up to five years: s 206F. Section 206F(2)(b) of the_('lorporauons
;:);pii}ol; 1;rom its predecessor in the Corporations La\y by authcl))rf_sm_g ?felgf t_o
have L.egard to whether the disqualiﬁca‘giqn W(_)uld be in the 'plcli‘C;; moiv Ay
c\;mently, a consideration typical of administrative rather t}'(xfn h]ut }3 SICp et n »
visnic v ASIC (2007) 231 CLR 381, the High Court he tha | o
exercise the judicial power of the Commonwealth when it acts under s :

Conversely, provisions that may have conferred too v&.riciiet a ldlscretrloélavoenb;l;z
i i levant power may not be a judicial power,
courts, creating a risk that the re . . \ ;
reviseci Thus, in § 422 (which authorises the court to dlrgt é recewf;l.' to lﬁi‘icti
i ain ci 7 der the Corporations
i s), the court’s power unde rati
report in certain circumstances), ; Copa
i i ed by the Corporations Act.
act on its own motion has been removed t e Lo ol
i 3), dealing with the power of the ¢o
may be found in s 438D(3), : \ T 0 e
ini d in 5 533(3), dealing with the pow
administrator to lodge a report, an f inee L
iqui t. These changes, small in themselves, _
to order a liquidator to lodge a report. | 11 : ‘
imply a revisqion of the role of the court in the external adn_nmst_ratl_op {)f companies
The court’s previously supervisory role has become a strictly judicia ?ne._ -
Outside the field of external administration of companies, the Iciourt sqcllllisrcergut%r;
i >cti 22(6) of the Corporations Law re
has also been restricted. Section 13 O
court to be satisfied that it was in the public interest that the 0_rder_ be made, _befozc;
it made any order under the section, curing an 1rregular1ty. in a ?t;enngblic
procedure. Now s 1322(6) no longer requires the c.ou_rt‘:c.o be satlsﬁed obl ih pg o
interest. but insists that the court be satisfied that it is “just and equitable tha
3
order be made”.

[3.100.9] Acquisition on just terms o N
At various points the Corporations Act, like its predg_cess?r, ma_ke; pr?;;ﬁlggi
i i ily acquired, directly or indirectly.
which permit property to be compulsor
examplg a compulsory acquisition of property such as company shares mage(;ctt:lll.l;
under a’ scheme of arrangement, a selective redu;ﬂ_o.n of capital, or un 5
statutory provisions providing for compulsory acquisition after a takeover or by a
90% holder: see, generally, Ch 24.
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ct in good faith in the best interests of the company, for proper purposes and with
f the duties considered in the last chapter arise for consideration when
king a decision as a board, rather than individually.

a
care. Many 0
directors are ma

In this chapter duties which, though cast in negative terms, lie in the heartland of

fiduciary responsibility are discussed. Though they sometimes refer affirmatively to
the duty of loyalty, Australian courts generally formulate the fiduciary’s duties in
cerms of avoidance of conflicts of interest. The rules concerning conflicts of interest

arise for consideration when an individual director proposes to exploit an

rypically
opportunity personally, or for the benefit of someone other than the company.

In the introductory part of this chapter is presented the overall shape of the
fiduciary doctrine in its application to corporate matters. In the remainder of the
chapter we shall look more closely at the application of the fiduciary rules to
corporate circumstances, and explore the key statutory provisions.

The principle about conflicts of interest flows directly from classifying company
directors as fiduciaries. The central idea in a fiduciary relationship is service of
another’s interests. A fiduciary relationship arises where one party is entided to
expect that the ether will act in the first party’s interests or in their joint interests,
to the exclusion of the second party’s separate interests.! The duty to serve another’s
interests (implies that fiduciaries must avoid placing themselves in a position in
whick they will be tempted to prefer their own interests or the interests of someone
nther than their principal.

The fiduciary is free to proceed so long as he or she has the principal’s fully
informed consent. Since the fiduciary can obtain exoneration in this way, fiduciary
doctrine is sometimes presented as a doctrine about disclosure. In the insider
trading context, United States cases talk about the “disclose or abstain” rule: In the
Mazter of Cady, Roberts & Co (1961) 40 SEC 907.

The fiduciary idea is easy enough to explain in general terms but very difficult to

apply to concrete facts. There is a sense in which “[t]he fiduciary relationship is a
concept in search of a principle”.” Sir Frederick Jordan’s observation, cited by both
Deane and Mason [J in Hospital Products Lid v United States Surgical Corp (1984)
156 CLR 41; 55 ALR 417; 4 TPR 291 is still relevant:’
Tt has often been said that a person who occupies a fiduciary position ought to avoid placing
himself in a position in which his duty and his interest, or two different fiduciary duties,
conflict. This is rather a counsel of prudence than a rule of equity; the rule being that a
fiduciary must not take advantage of such a conflict if it arises.

Notes
1. See P D Finn, “Fiduciary Law and the Modern Commercial World”, in E McKendrick (ed),
Commercial Aspects of Trusts and Fiduciary Obligarions (1992), p 9.

Sir Anthony Mason, “Themes and Prospects”™, in Finn P D (ed), Essays in Equity (1985) p 246.
3. Jordan T, Chapters on Equity tn Nezw South Wales (6th ed, 1947) p 115; reproduced in Jordan: Select
Legal Papers (1983).

[9.020] The fiduciary rules

Given the breadth of the fiduciary doctrine,' it is necessary to identify the more
specific legal principles and sub-rules which bridge the gap between the “counsel of
prudence” and the determination of particular cases. Analysis of the case law
suggests that equity recognises the following principal rules:?
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Oor to some other 4
persoen,
at [9.230]. Case law on corporate opportunities is considered

[9.020.6] Overlapping of conflict and profit rules
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(1978) 18 ALR 1; 3 A( ¢ argued that Queensland M ’
;3 ACLR 176; (1977-78) CLC 940-389 1is - ?;;nl;pt?efoud}im
O such a

3 ug
Pl‘lvy C 1c1 Cli th t uas
case, altho I l cre II 5 ou lde (1ed a ] l d 011 Was not dCCOou l[ah!e on

[9.020.9] Consent by company

The conflict and
L profit rules allow fiduciari .
the principal’ . ow fiduciaries to retain thei :
the questign Zrti‘ully informed consent has been obtained Inetl; profit provided that
Y ses WPemer profit-taking by a director m . € corporate context,
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. the members in general meeting (see [9.330]); or
. the board of directors: see [9.340].

These matiers arc explored below.

Notes
Principle” in T G Youdan (ed), Equity, Fiduciaries and Trusts, 1989,

104

3. See P D TFinn,

See PD Finn, “The Fiduciary

Ch 1.

p D Finn, Fiduciary Obligations,
applications of the three rules set out above,
see Austin (1979) 8 Syd LR 770.
“Fiduciary Law in the Modern Comme
Trusts and Fiduciary Obligations,
Opportunities” in PD Finn (ed),

1977, identifies many more rules, some of which are probably
while others have no relevance to company directors:

rcial World” in E McKendrick (ed),
Commerctal Aspects of 1992, p 9; R P Austin, “Fiduciary
Accountability for Business Equiry and Commercial Relationships,

1987, p 146.
R P Austin, “Fiduciary

Accountability for Business Opportunities” in P D Finn (ed), Equity and

4.
Gommercial Relationships, 1987, p 146.
5. ] Kirby, “The history and development of the conflict and profit rules in corporate law — a
review” (2004, 22 O&SLY 259
[9.030] - Statutory reinforcement of fiduciary doctrine
gations have been supplemented,

thourhnot replaced, by provisions

The &g uitable principles regarding fiduciary obli

of the Corporations Act, including the following:
+ ss 182 and 183, which deal with improper use of position and information

(see [9.2801D);

« g 191, which imposes a statutory disclosure obligation on directors who
have a material personal interest in a matter that relates to the affairs of the
company (see [9.130]f6);
s 195, which prohibits a director of a publi
personal interest from participating in the

(see [9.150]f0);

« Chapter 2E, which deals with a public company or its child entity giving
financial benefits to related parties of the public company (see [9.470]fD);

« Part 2D.2 Div 2, which deals with the giving of benefits to directors and
officers on retirement or loss of office (see [7.365]);

. Part 7.10 Div 3, which deals with insider trading: see [9.800]ff.

¢ company who has a material
directors’ decision

[9.040] Who is subject to fiduciary responsibilities?
The equitable fiduciary principles apply to executive and non-executive COMPAIY
because of the nature of their office. The

directors, including “shadow” directors,
same principles apply to senior executives of a company (Canadian Aero Services
371; [1974] SCR 592) but probably not to

Lid v O’Malley (1973) 40 DLR (3d)
ordinary employees.
The statutory provisions affecting fiduciar

of approaches. Thus:
« the statutory duties with respect O improper use of information and

n apply to “officers” including directors and officers, and also to

82 and 183);
dealing with interested directors apply only to

v responsibilities demonstrate a variety

positio
ordinary employees (ss 1
+ the statutory provisions

directors and not other officers (ss 191-196);
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directors at an agreed price, after negotiations instigated by the seller. The seller
later discovered that at the time of the negotiations the directors were considering
a proposal from a third party to buy the company’s undertaking at a price which
represeﬂted more per share than the seller was paid. The proposed purchase of
undertaking fell through, but the shareholder sought to have the sale of shares set
aside on the ground of non-disclosure. The court held that the directors owed no
duty of disclosure to the seller since they were not in a fiduciary relationship to
individual shareholders.

it is accepted that there may be special circumstances which cause a

However, :
on the facts, between directors and individual

fiduciary relationship to arise,
chareholders.

In Allen » Hyarr (1914) 30 TLR 444; 26 OWR 215; 17 DLR 7 directors who were
negotiating an amalgamation with another company induced individual
shareholders to grant them options to buy their shares at par by saying that the
options would assist the negotiations. The directors exercised the options and made
a substantial profit. It was held that they were accountable for the profit because
they had held themselves out to shareholders as being willing to act as their agents
in the negotidtions. These additional facts created a fiduciary relationship which

required a-fury of disclosure.

See alst- Fones v Duwmbrell [1981] VR 199; (1968) 5 ACLR 417 in which an
unsucoessful attempt was made to obtain an award of damages against a
difactor-buyer who had requested the plaintiffs to sell their shares to him.

1h Coleman v Myers [1977] 2 NZLR 225 the Court of Appeal of New Zealand
also held that in a transaction between a shareholder and a director there could be
surrounding circumstances which would give rise to a fiduciary duty. A fiduciary
relationship was held to arise in that case having regard to the family character of
the company, the position of the directors in the family and the company, their high
degree of inside knowledge and the way they went about persuading the
shareholders to sell.”

A fiduciary relationship between a director and an individual shareholder was
also held to exist in Glavanics v Brunninghausen (1996) 19 ACSR 204; 14 ACLC
345 (on appeal Brunninghausen v Glavanics (1 099) 46 NSWLR 538; 32 ACSR 294;

[1999] NSWCA 199).

G and B were each directors of and shareholders in Skima Imports Australia Pty
Ltd, a company which conducted the business of importing ski gear. G held
one-sixth of the shares in the company while B held the remainder. Although G was
a director he took no active part in the business of the company. The relationship
between G and B deteriorated leading to an agreement that G sell his shares to B
and that G resign as director. However, prior to this agreement being entered into,
B had been approached with an offer to purchase the business of the company. The
business was ultimately sold following G’s sale of his shares in the company to B.
The fact that B had been approached to sell the business was not disclosed to G
prior to him selling his shares. At first instance Bryson ] held that in the
circumstances there was a fiduciary relationship between G and B. He noted that as
a matter of law the relationship of shareholder and director, without more, does not
give rise to a fiduciary relationship where the director is purchasing shares from the
shareholder. However, there were several factors which led his Honour to impose a
fiduciary relationship. First, the share transaction was a direct dealing between G
and B and was not conducted with the anonymity of transactions on the stock
exchange. Second, the company had only two shareholders. According to his
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Thexton [2001] 1 NZLR 237 HC(NZ) at [83]-[90]. Even if there is no relationship
of trust and confidence, as was the case in Brunninghausen, a fiduciary relationship
can still exist between a director and shareholder where the director occupies a
position of particular advantage in relation to the shareholder and special
circumstances, such as confidential negotiations to sell the company’s business,
allow the director to use that advantage to the detriment of the shareholder:
Brunninghausen v Glavanics (1999) 46 NSWLR 538; 32 ACSR 294; [1999]

NSWCA 199.
Fiduciary duties having identical conten

cannot be owed by a director both to th
company’s shareholders; GCharlron v Baber (2003) 47 ACSR 31 at 38; 21 ACLC

1671; [2003] NSWSC 745; Brunnminghausen, above; Southern Cross Mine
Management Pty Ltd v Ensham Resources Pry Lrd [2004] 2 Qd R 207; (2004) 22
ACLC 724; [2003] QSC 402.

Where the directors are nominees of a section of shareholders and are appointed
to represent their interests on the board, it would seem that a fiduciary obligation to
those shareholders ought readily to be found. Similarly directors of a wholly-owned
subsidiary cold be found to owe fiduciary duties to the parent company. Any such
duty to thc.appointor is subject to the duty of confidentiality to the company of
which the-person is a director: Harkness v Commonwealth Bank of Australia Lid

(1993122 NSWLR 543; 12 ACSR 165.

t and relating to the same subject matter
e company and to one or more of the

[9,050.9] Management buy-outs by directors
These principles have an obvious application to management buy-outs. In
Glandon Pry Lid v Strata Consolidated Pry Ltd (1993) 11 ACSR 543; 11 ACLC 895

Mahony J said, ACSR at 547:

. a director purchasing the shares of a shareholder is in a position o
advantage is of special kind which, in appropriate circumstances, may

obligations.

In Glandon a director sought to buy out the non-director mem
that the director had breached a fiduciary duty owed to the non-
by failing to disclose certain information regarding asset values at the time of
negotiating the buy out. The court held that no fiduciary duty existed, and that
there was insufficient evidence to show that confidence and trust were reposed in
the director by the plaintiffs, nor was there reliance or expectation that the director
would act in the plaintiff’s interests: ACSR at 548-9 and 558.

Directors of a wholly-owned subsidiary who propose to buy out the parent are
obliged to make full disclosure to the parent of all information affecting the value
ofthe shares known to them but unknown to the parent. This obligation could be
particularly important where Australian directors of an Australian wholly-owned
subsidiary aim to buy out the overseas parent. Directors who propose a

management buy-out must also avoid contravening the legislation about improper
use of information and position (ss 182 and 183) and insider trading (Pt 7.10
Div 3). Their conduct may also attract the statutory remedy in Pt 2F.1 (discussed in
Ch 10) against oppression and unfair prejudice: see Re a Company (No 008699 of
1985) [1986] BCLC 382; Re Posgate & Denby (Agencies) Lid [1987] BCLC 8.

f advantage and that
give rise to fiduciary

bers. It was alleged
director members

Notes
1. Lawrence (1996) 14 C&SLF 428; R Valentine, “The director-shareholder fiduciary relationship:

Tssues and implications” (2001) 19 C&SLY 92.
603




[9.050.9]

Ford » T
rd, Austin and Ramsay’s Principles of Corporations Law

B G
Compare Esplanade Degvelopments Lid v Dinive

ACLR 826; (1980) CLC i el o A
; P it L [1980] WAR 151; (1980
37 BAsh i o me e i Aéjejc 1;:;‘371_1; Hurley v BGH Nowinees Pry Lid (Neo 2() (19;43

Halkerston & Partners Securities Led (1986) 5 NS VLR TOT, h s o L v pr

aft’d (1986) 10 ACLR 524,

[9.053] Framework for analysis

The_ various conflicts of in
following manner.

[9.053.3] Conflicts of interest
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[9.053.6] Special cases

5 . . .
(7) Multiple and nominee directorships (see [9.410]);
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[9.060] Scope of the conflict rule'
[9.060.3] Strict formulation

The_ conflict rule has been formulated in vari
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himself in a position where his interest and duty conflict”: see also New Zealand
Netherlands Society “Oranje” Inc v Kuys [1973] 2 NZLR 163; [1973] 2 All ER 12225
[1973] 1WLR 1126 at 1129. In Boardman v Phipps [1967] 2 AC 46 at 123; [1966]
3 All ER 721; [1966] 3 WLR 1009 Lord Upjohn referred to “the fundamental rule
of equity that a person in a fiduciary capacity must not make a profit out of his trust
which is part of the wider rule that a trustee must not place himself in a position
where his duty and interest may conflict.”

[0.060.6] Practical approach

However, the literal application of this strict principle would give rise to
difficulties in various commercial contexts. For instance, the sirict formulation
could be taken to mean that a director should not hold shares, and would create
difficulties where a director occupies board positions in competing companies or
holds a board position as a nominee director.

In fact courts have accepted that a director can act with a personal interest even
though the director cannot be shown to have freed his or her mind of that personal
interest when acring. Directors can own chares in the company and when they make
a2 decision that could affect different classes of shareholders in different ways, the
gact that they are conscious that their decision may benefit themselves will not
necessarily ‘niake their decision unlawful. The decision may only be contested if
persorieninterest was the actuating motive rather than some bona fide concern for
thebenefit of the company as a whole or for fairness as between members:
ek o Mills (1938) 60 CLR 150; 11 ALJ 527.

Indeed, in Chan v Zacharia (1984) 154 CLR 178 at 198; 53 ALR 417 at 4321f
Deane ] denied that Lord Herschell’s strict formulation exists as a statement of
duty. A similar view was expressed by Mason T in Hospital Products Lrd v United
States Surgical Corp (1984) 156 CLR 41 at 103; 55 ALR 417 at 459.

Notes

1. For possible reforms of this rule see Teele (1994) 22 ABLR 99; Farrar, “Reform of Directors’
Fiduciary Duties” at Legal Research Foundation Inc Seminar, 2,3 March 1989,

[9.070] “Real sensible possibility of conflict”

The tendency of modern courts to move from a strict formulation to a more
practical approach 1is also evident in their answer fO another question: is the
fiduciary in breach as soon as an abstract or theoretical conflict between interest
and duty arises, or must the possibility of conflict be more real?

In his classic statement in Aberdeen Railway Co v Blaikie Bros [1843-60] All ER
Rep 249; (1854) 2 Eq Rep 1281; 1 Macq 461 Lord Cranworth LC said that no one,
having fiduciary duties to discharge, “shall be allowed to enter into engagements in
which he has, or can have, a personal interest conflicting, or which possibly may
conflict, with the interests of those whom he is bound to protect”.

However, in Boardman v Phipps [1967] 2 AC 46 at 124; [1966] 3 All ER 721;
[1966] 3 WLR 1009 Lord Upjohn, speaking of the phrase “possibly may conflict”,
said:

In my view it means that the reasonable man looking at the relevant facts and circumstances
of the particular case would think that there was a real sensible possibility of conflict; not that
you could imagine some situation arising which might, in some conceivable possibility in
events not contemplated as real sensible possibilities by any reasonable person, result in a

conflict.
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That statement was applied by the Privy Council in Queensland Mines Lid v Hudson
(1978) 18 ALR 1; 3 ACLR 176; (1977-78) CLC Y40-389. In Chan v Zacharia
(1984) 154 CLR 178 at 199; 53 ALR 417 ar 433 Deane ] spoke of “significant
possibility” of conflict. In Hospital Products Ltd v United States Surgical Corp (1984)
156 CLR 41 at 103; 55 ALR 417 at 459 Mason J referred to “a real or substantial
possibility of a conflict” and in The Bell Group Lrd (in lig) v Westpac Banking
Corporation (No 9) (2008) 70 ACSR 1; [2008] WASC 239 at [4506] and [4508],
Owen J referred to “a real sensible possibility of conflict” and “a real or substantia]
possibility of conflict.” An appeal from the judgment of Owen J was partly allowed
and partly dismissed: Weszpac Banking Corporation v Bell Group Lid (in lig) (No 3)
(2012) 89 ACSR 1; [2012] WASCA 157. The “real or substantial possibility of
conflict” test has been applied by other courts; see, for example, Australian Careers
Institute Pry Lid v Australian Instirute of Fitness Pry Ltd (2016) 340 ALR 580; 116
ACSR 566; [2016] NSWCA 347 at [3] and [132].

There is disagreement among some courts regarding whether a director has to
actually pursue the conflict or prefer their personal interest to be in breach of duty.
One view is that the requirement of a real sensible possibility of conflict between the
personal interest of the director and their duty to the company means that the
director who is in a position of conflict, or possible conflict, does not have to
actually pursue or prefer their personal interest. All that is required is the possibility
of conflict between the personal interest and duty: Agricultural Land Management
Lid v Fackson (No 2) (2014) 285 FLR 121; 98 ACSR 615; [2014] WASC 102
at [263]-[275]. The alternative view is that merely because a director occupies a
position or has an interest which results in a conflict or a potential conflict is
insufficient for there to be a breach of duty. The director must pursue the personal
interest. In other words, the defendant must act in a manner that is inconsistent
with the rule preventing the director having a personal interest that conflicts with
the director’s duty to the company: Re Colorado Products Pry Ltd (in prov lig) (2014)
101 ACSR 233; [2014] NSWSC 789 at [351]-[360]. Generally courts do not have

to address this issue because the facts usually indicate that the director pursued the
conflict or preferred their personal interest.

The two conflicting judgments are examined by R Langford and I Ranisay,
“Directors’ Conflicts: Must a Conflict be Pursued for there to be a Brca-h of
Duty?” (2015) 9 Journal of Equiry 281, They argue that the approach in Agricultural
Land Management Lid v Jackson is to be preferred for several reasons, including:

* the approach requiring the director to pursue the conflict or prefer their
personal interest does not cover some situations in which the conflicts rule
should be engaged, bearing in mind that its rationale is preventing
fiduciaries from being swayed by considerations of personal interest; and

¢ the stricter approach in Agricultural Land Management Lid v Jackson is more
consistent with the need to maintain high standards and to ensure that
directors act in the interests of the company.

[9.070.3] An objective test

We noted above that Lord Upjohn in Boardman v Phipps [1967] 2 AC 46 referred
to an assessment by the reasonable man as to whether there is a real sensible
possibility of conflict. Other courts have confirmed that an objective test is used to
determine if there is a real sensible possibility of conflict: see, for example,
Australian Securities and Investments Commission v Adler (2002) 41 ACSR 72; [2002]
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fic Nickel Pry Lid (2011) 86
; i Pry Lid v Gladstone Pacific Nic . | B
NSWSC43127- 12?1[\?1?]6 }qui%SSlég 622011] NSWSC 1235 at [78]; zitﬁ;éaézgg' ?Za(;cieg;
]A(sms'tft{te Ptijtd v Australian Institute of Fitness Pty Lid (2016) 340 3
"

116 ACSR 566; [2016] NSWCA 347 at [132].

.61 Relevant factors . . _—
[9.8070 6{)f the relevant factors that determine whether there is a conflict of interes
ome

and duty are the following:

ivities of the company o .
Ac;t(;;’t;eler there is a conflict in any particular case will depend on the type ©
e

i ike anybody else,
xtraneous loyalty. Directors, li _
i i e %fjetcl:etoe many influences and loyalties. The conflict rule

>ir functions su . ‘ S
perflc')rmotrlrl;l to those types of extraneous loyalties that could influence
applies

when making judgments in the particular CO;IlpE;ly. s i T A
dential Developmenis Pty Lid v Brendas .

o C%nll')eg%faﬁldﬁggijc 125 at [36], in the context of observmﬁ gli{ :rt;eldcfg;ri
s 6T_hejr th nu:i theoretical conflict of interest E_md duty, the Fl?. 9 ereferer;C o
- rath T "101 nost cases the duty will be determlr‘led in .large part Ey clerence «
ot na 1Aof’ the activities of the principal (citing Birtchnell v b}qz:ngl)_{ eq;'den,f;iajz
e e Aconcy Co Lid (1929) 42 CLR 384 at 407-8). In Cani orra Residensia
Execff”j' ¢ ﬁqe —?:Jompany (CRD) commenced proce.edmgs against n;:leimer,est
DC‘UBL"P?Z;i‘Ertétor of CRD, for breach of duty on the basis that hlsdpers-gim i
o H'erted with his duty to CRD. It was alleged that he_ forme a Cg nt ventuee
i sing information acquire

ire and develop a property using 1o -
C?Hé%yfﬁhicg;ﬁ examined the activities of CRD_and fo;m;j:[ atit:it (tgllte ggﬁpgﬂg
y t i i ing i developing real e (at | .
% of investing In or ‘ . .
k‘fas fnof;( Ilirieilga]sa ‘j:;giizt in a position where his personal interest conflicted with
therefor

his duty to the company.

i r responsibilities of the director - . -
Fu‘:: “Z;soc‘; detefmining whether there is a _(:ppﬁlct of _1r1teres;:1 anlil g:r?;keﬁ _113

p identify the functions or responsibilities the dn_rector 125 e
e }’211 seralian Careers Institute Pry Ltd v Australian Institute of 6: nThESE
{7 Capamty&}lo rxLR 580: 116 ACSR 566; [2016] NSWCA 347_ at [13(11. hry
o ('2016) onsibilitiés determine the subject matter over Wh]cl_l the 1r§jlct >
ﬁmCt_lDDS Obligar extend for the purpose of deciding if tl?e{:(? is a cont o
fldllClaI‘Y Obhgaﬂ_f) Irl‘rj"d at [136]. While the functions or responsibilities of a direc ;
1o alndfrdut{:.d blroadly it is a guestion of fact for the lcourt what are thf‘ su:tumae
?33;?2?1}3 {}r ?gponsibilitiejs of the defendant direq;qf_:tiletglifash Elgi(;]e.cigrngh;nfourt

ifyi 1 ibili . ou

gmpem e 2 i'dfintrllzll?tg ottt'l til?giﬁol?:dc;arlegc?t?:t in Grimaldi v Chameleon Mining
?\?EW(I%EOZIS T%1260}1112)g287 ALR 22; 87 ACSR 260; [2012] FCAFC 6 at [179].

Expectant or non-pecuniary interest ma;t/i f,:;r;zi :;JS: g?:;::fdtz - cromslon
The iK;Eredi} rrzljy(;(flzr)l ;gl;egﬁtzgr; ;C;nAch 26Q; [2012) FCAEC 6 atlglgg]g.l
fﬁgz‘fhct will fmrmally arise in relation to pf_:cuniary interest. BuF thez:tc?;hkh 4
in not disclosing an outside n(_)n—pecumary inter g B

breaCh O'f idutytl'inthe director’s duty to act in the interests of the company.c o
E;?rgljf;;bftg 1( in lg) v Westpac Ba}aking Corporation (No 9) (2008) 70 A 3
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g?li(iﬂr\%l’{astcle jjftat [11)509]},l O;vgn ] expressed the opinion that an interest of a
© a breach of duty can be a non-pecuniary i

. y interest. An appeal

from the judgment of Owen ] was partly allowed and partly dismissed: Wépsgp;c

Banking Corporari o
WASC 1571? ation v Bell Group Lid (in lig) (No 3) (2012) 89 ACSR 1; [2012]

[9.080] Extent of interest

" S;(etez(tn(l)ld eicpect that tlhe app,lic_:ation of the conflict rule would be affected by

e Ortr value of the dlre?tor s interest. Bur old cases in this area seem to place

s P Nance on the question of degree of interest. In Transvaal Lands Co v Nezw
elgium (Transvaal) Land and Development Co [1914] 2 Ch 488 at 503; [1914

ER 987; (1914) 31 TLR 1 Swinfen Eady L] said that: : i

the idi i idi i
oo If;a;l‘:dlt'fyl’lorﬁlmra].1c11ty of a transaction cannot depend upon the extent of the adverse
of the fiduciary agent any more than upon how far in any particular case the terms

ofa contract hav{:‘ l)een the be q 3
st Obtalnable f()r thf.‘ mterest o C Cestul que u W
f th st trust pon thh

10Iof Fﬂhlls gere ;pphed literally to a case in which, say, a director of X Ltd holding

% shares in Z bank (a large public listed company with issued capital of $2
i 101}) voted on the board of X Ltd to open an account with the Z hank d di

not disclose his holding, he would be in breach of duty. iyt

However, courts now take into acc i
‘ cot ount the extent of the interest. In The Bell
\C;;XE%LZM (in lig) v Westpac Banking Corporation (No 9) (2008) 70 ACSR 1; [;0();]
: rgason:bgi eatp[iﬁm], Owiednt{l_p(ised the question whether the interest is such that
_ son wou ink there is a real or substantial ibili
_ : possibility of th
gﬁr;:;(g :)rfcllng svifay;d b_y it. An appeal from the judgment of Owen J was parﬂ;
partly dismissed: Westpac Banking Corporation i [i
(No 3) (2012) 89 ACSR 1; [2012] WASCA IgST. ekl

mi; clioets; not necessa_trily follow that there is a conflict giving rise to a breach of duty
Come y t;caus; a director holds shares in a company with which the principal
pany does business. A shareholder d i )
. _ : oes not owe duties to the compa h
is no conflict of duties, as could h 2 oS
. uld be the case where two i i
o oniiat o1 dut companies with a common
with each other. But a shareholdi
( , olding can be an adverse per
: X
interest. What degree of shareholding will be adverse? pesson

yr i v Frus prvids some uidance It s b s st st o el
. ipany in which he along with
g olding.” That statement rests F.
e
_ ) _ \ 3 . Aickin J look
gne gt rting mind on bothsidesof e nsacon This gt o

effective control at a : : .
general meeting th :
of the dependent company. g the holding will be an interest adverse to that

Nores
1. Finn P D, Fiduciary Obligations, (1977) p 451.
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[9.090] Indirect interest

The conflict rule may apply to indirect forms of conflicting interest. If the
company is contracting with another company in which a director of the first
company is a director, member or creditor, the director may have a competing
interest for the purposes of the conflicts rule: Walker v Nicolay (1991) 4 ACSR 309.
Another example of indirect interest is where the company contracts with a trustee
who holds property on trust for one of its directors and the contract relates to that

trust.

However, indirect or ephemeral association between a director and some outside
interest is not enough: Baker v Palm Bay Island Resort Pty Lid (Neo 2) [1970] Qd R
210 at 221. Thus where a provision of the company’s constitution provides that an
interested director should not vote, the fact that the director is remunerated by a
salary from a company with whom the dependent company proposes to contract
does not make the director an interested one: Wilson v London Midland and Scottish
Railway Co [1940] Ch 169, aff’d [1940] Ch 393; see also Butonwood Nowminees Pry
1.2d v Sundownsr Minerals NL (1986) 10 ACLR 360.

[9.100]°_Conflict of duties

Thé chnflict rule applies to an actual or possible conflict between the director’s
duty o the company and his or her personal interest. It also applies where a conflict
arises between the director’s duty to the company and his or her duty to someone
else — for example, to another company of which he or she is a director, or to a trust
of which he or she is a trustee: Transvaal Lands Co v New Belgium (Transvaal) Land
and Development Co [1914] 2 Ch 488; [1914] All ER 987; (1914) 31 TLR 1.
However, the mere acceptance of more than one fiduciary position cannot be
allowed to trigger the prohibition automatically, since it is generally accepted that
company directors may act as trustees or as directors of other companies or in some
other fiduciary role, such as the role of solicitor. It appears that the prohibiton is
attracted only when there is an actual conflict between the duties owed in each
relationship.’

For example, in Transvaal Lands Co v New Belgium (Transvaal) Land and
Development Co [1914] 2 Ch 488; [1914] All ER 987; (1914) 31 TLR 1 Harvey was
a director of T, and was a trustee of shares in B for his wife. T purchased shares in
¥ from B. Harvey failed to disclose his trust shareholding in B to the board or
general meeting of T. Astbury J found that Harvey was in a position of conflict, the
conflict being between his duty as trustee to act in the interests of the beneficiary,
and his duty as director to act in the interests of the company.

Where a director of company A is engaged in a transaction with company B of
which he or she is also a director, the director must make full disclosure of his or her
interest and, in some cases, may be obliged to abstain from taking part in the
negotiations or voting on the transaction: Jenkins v Enterprise Gold Mines NL (1992)
6 ACSR 539; 10 ACLC 136. In R » Byrnes (1995) 130 ALR 529; 17 ACSR 551
at 562; 13 ACLC 1488, the High Court stated:

A company is entitled to the unbiased and independent judgment of each of its directors. A
director of a company who is also a director of another company may owe conflicting
fiduciary duties. Being a fiduciary, the director of the first company must not exercise his or
her powers for the benefit or gain of the second company without clearly disclosing the
second company’s interest to the first company and obtaining the first company’s consent.
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fgelz galso South Australia v Marcus Clark (1996) 19 ACSR 606 at 630-2; 14 ACLC

A conflict of duties may arise where a director owes a duty of honesty to one
company an(_i a duty of confidentiality to another company, in a situation where the
tw&z companies are engaged in a transaction. In Fizsimmons v R (1997) 23 ACSR
355; 1.5 ACLFZ 666,° the applicant was a director of Duke Holdings Ltd. The
ﬁl}an(:lgl position of this company was precarious. Duke entered into a transaction
with Km Ora Gpld whereby Kia Ora was to provide funds to Duke and Duke would
acquire shares in Kia Ora. The applicant became a director of Kia Ora on the day
the. agreements were signed and he participated in a board meeting of Kia Ora at
which the directors resolved to enter into the transaction. The applicant was held to
have breached his duty to act honestly under s 229(1) of the Companies (SA) Code
(see now s 181) in that he failed to disclose to the board of Kia Ora what he knew
of the true financial position of Duke. On appeal, the Court of Criminal Appeal of
the Supreme Court of Western Australia rejected an argument of the applicant that
beca'use the applicant was a director of both Kia Ora and Duke, he was not requireci
to dlSC]D.SE to Kia Ora information about Duke because this would have required
_the apph_cant to act contrary to his obligation to Duke not to reveal confidential
1nf0rmat10n_about the financial position of Duke. The court stated (at ACSR 363)
that at all times and regardless of conflicting duties, a director of a company is
yegun—ed to act honestly and that, in this case, what was required was disclosure of
information material to issues being decided by the other directors of Kia Ora.

What precisely should the applicant have disclosed to the other directors of Kia
Ora? The Court of Appeal was not required to provide a specific answer. Parker J
St_ated (at ACSR 363—4) that the applicant was required to disclose to the other
dlgectors of Kia Ora that he was in a position of conflict in respect of the matter
beu_*lg colnmdered and that, as a consequence, he could neither participate in the
dellberatlons nor vote. His Honour rejected the applicant’s submission that his duty
to Kia Ora to act honestly was “rolled back™ by his duty of confidentiality to Duke
and there coqld have been no breach of his duty to act honestly had the applicant
merely remalned silent during the board’s deliberations or the applicant had
absented himself from the meeting because of the conflict but without disclosing
any reason for absenting himself. However, Parker J stated that in additior u:
_dlsclqsmg the conflict of interest, the applicant “may well have [been] requised A“o]‘
identify what he knew to be the risk to Kia Ora”: at ACSR 364, \"‘

Another situation of conflict of duties involving a director of Ki i
Duke Group Lid (in lig) v Pilmer (1999) 73 SASR%ZL' 31 ACSRZFSI? [?‘;SQEirgrS;Slg
9%. .One of the appellants in this case, S, was a director of both Kia Ora and Western
United. In addition, he held options in Kia Ora and shares in Western United. Kia
Ora completed a successful takeover of Western United which becan;ie a
wholly_—owned slubsidiary of Kia Ora. However, it did so at a price which was
excessive and. directors of Kia Ora, including S, profited substantially from selling
thc:l_r share\s in Western United. Kia Ora subsequently commenced proceedings
against a firm of accountants who had been retained by Kia Ora to prepare an
independent expert’s report on the proposed takeover price for Western United. Kia
Org a}lso commenced proceedings against certain of its directors, including §
cla}}mmg that they had breached their duties owed to Kia Ora. :

he trial judge (see Duke Group Lid (in lig) v Pilmer (1998) 27 A :
ACLC 567; [1998] SASC 6529) held that there had been b(reach)es of dl?t?léyl‘t;olﬂ?
the accountants and Kia Ora’s directors. In relation to S, the trial judge found that
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S knew that it was not in the best interests of Kia Ora to proceed with the takeover
and that the report prepared by the accountants could not be relied upon by
shareholders of Kia Ora. S should have opposed the takeover of Western United and
counselled the independent directors of Kia Ora to the same view.

On appeal, it was argued on behalf of S that because he was a director of both Kia
Ora and Western United he owed fiduciary duties to both companies. All that was
required of him was to make disclosure of his conflict and refrain from taking part
in discussions by Kia Ora’s directors on the decision to proceed with the takeover.
This argument was rejected by the Full Court. If there had been no suggestion of
Kia Ora entering into an improvident transaction, the court stated that the proper
course for S would have been to declare his interest and take no further part in the
implementation of the takeover of Western United. However, different
considerations applied because the takeover was contrary to Kia Ora’s interests as S
was well aware. In the circumstances, S could not avoid his duty to Kia Ora and
remain silent. The Full Court held that there had been a breach of duty because
there was no record of S declaring any conflict of interest. Rather, despite knowing
that the takeover was not in the best interests of Kia Ora and should have been
rejected, S participated in a series of decisions which progressed the plans for the
takeover of Western United: at 31 ACSR 341-2. There was an appeal to the High
Court: Piline~v Duke Group Lid (in lig) (2001) 180 ALR 249; 38 ACSR 122; [2001]
HCA 21. However, the appellants were members of a firm of accountants who had
been held to be liable for loss caused by a report they prepared in relation to the
teierover. Issues of directors’ duties were not relevant to the appeal.

What should S have done in these circumstances? S should of course have
declared the nature of his conflict of interest to the directors of Kia Ora. However,
this would not have been sufficient. Because of the clear knowledge S had of the fact
that the takeover was not in the best interests of Kia Ora, the Full Court observed
that S and another director should have informed the shareholders of Kia Ora of the
fact that it was not in the best interests of the company to proceed with the takeover
at the extraordinary general meeting of Kia Ora’s shareholders called to considet
the takeover: ACSR at 342.

Notes
1. Finn P D, Fiduciary Obligations (1977), p 253.
2. Noted Barrett (1997) 71 ALF 677.

[9.105] The conflict rule and alternate directors

The conflict rule applies to alternate directors. Where an alternate director is
appointed to act in his or her own right in place of a particular director and that
absent director is disqualified from voting because of a conflict of interest, that
disqualification does not preclude the alternate director from voting. However, the
alternate directors may have their own conflict of interest which disqualifies them.

These principles are discussed in [7.300].

Conflicts of interest in transactions with the company

[9.110] Director dealing with company

The conflict rule has its most obvious application in cases where a director enters
into a transaction, directly or indirectly, to which the company is a party. The
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