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n Chapter 1: Roles of recruitment and termination 3
g 1.1 Labour Laws of Malaysia

4 The main employment legislation in Malaysia includes:

: o [Industrial Relations Aet 1967 (IRA 1967), which governs the relations between
: employets, employees and their respective trade unions

Employment Act 1955 (BA 1955), which prescribes minimum terms and conditions
of employment in respect of employees within its scope. EA 1955 applies in
Peninsular Malaysia and the Federal Territory of Labuan. In Sabah and Sarawalk,
instead of BA 1955, the Sabah Labour Ordinance and the Sarawak Labour Ordinance
are applicable

Trade Unions Act 1959 (TUA 1959), which governs the formation, registration,
membership and functioning of trade unions

Occupational Safety and Health Act 1994, which imposes duties on employers and
employees alike to secure workplace health and safety for all employees and othets
who may be affected by the activities at the workplace

Fuctories and Machinery Act 1967, which provides for the safety of workers at the
place of employment and the certification of fitnees of machinery used therein

Employees’ Social Secarity Act 1969, which proyides for the payment of benefits
for employees who contract occupational dissases or are injured or killed in the
course of employment

Employees Provident Fund Act 1991, \vhich regulates a statutorily created fund
wheteby every employee and empluyer of a person who is an employee within
the meaning of the said Act is reqtired to make monthly contributions to ensure
financial secutity to employées upon their attaining a certain age or meeting the
other criteria for the withdisawal of contributions.

Mininum Retirement Age #et 2012 (MRA 2012), an Act to provide for the minimum
retirement age ana fot any related matters.

Minimum Wagés. Order 2012, created pursuant to the National Wages Consultative
Connetl Aot 267 2.

Personal Data Protection Act 2010 (PDPA 2010), an Act to regulate the processing
of personal data in commercial transactions and to provide for matters connected
therewith and incidental thereto.

Other legislation includes:

Children and Young Persons (Employment) Act 1966
Employment Information Act 1953

Holidays Act 1957

National Wages Consultative Council Act 2071
Pembangunan Sumber Manusia Berbad Act 2007
Private Employment Agencies Act 1981

Weekly Holidays Act 1950
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4 Chapter 1: Roles of recruitment and termination

® Workers’ Minimum Standards of Housing and Amenities Act 1990
® Workmens Compensation Act 1952,

Employers must be aware of the wide range of labour-related legislation, which
to an extent places constraints and limitations on employment and termination
practices.

1.2 Recruitment

1.2.1 The recruitment process

The recruitment process is complex and time-consuming, It involves many
considerations including logistics, manpower and finance, amongst others.

Recruitment is a procedure that is undertaken by the employer before the master-
servant telationship is formalised. The recruitment exercise entails the employer
carrying out a number of procedures and formalities that will eventually lead to the
hiring or rejection of a prospective employee. An employee may for example, fail
the medical examination tequirement at the final stage of the recruitment exercise

that could result in his rejection.

The tecruitment exercise would cover advertising, interviews and could be a
time-consuming and costly affair, depending very much on the position to be
offered and the status/financial position of the company as well. The higher
the position, the greater the likelihood that more emphasis would be placed
on the advertising and interview process. For such positions, head-hunters and

recruitment agencies may be called upon and the cost incurred would no doibt
be significantly higher.

Most people do not realise the significance of the recruitment processuntil much
later. The exercise would normally commence with the advertising £ox ilie position,
It would then be followed by interviews, reference checks, medical examination and
negotiations in respect of the terms and conditions of employment that would
eventually lead to an offer of employment being made.

The offer stage could come some weeks or months after the initial advertisement for
the position being made. This of course depends very much on the position that is
being advertised and the urgency to fill the position at the material time,

Before embarking on the recruitment exetcise, it is advisable for the employer to
assess the situation as a whole by looking atits operational needs and requirements,
If the position/situation is immediate, the recruitment/selection process may
take a shorter time. In this context, it is also important to bear in mind the cost
of the recruitment exercise. Alternatives to recruitment could take the form of
tedeployment and retraining of existing employees. A situation may arise where
the employer may decide to take on temporary staff instead or decide to contract
out the work or position — see 1.6 “Types of Work Arrangements”.

1.2 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd

__ EE

Chapter 1: Roles of recruitment and termination

The ultimate aim of a recruitment exercise is to ensure that thg c.on_lpz:iny 12 ad;cglatjiz
staffed at all dmes and running at a level where its losses.are minimise : an prU }fimd
maximised. The selection process must eventually result_ in the right person being P
for the right job, failing which, much time and effort will have to be spen: nceo(;ms o,
training and eventually terminating the services of the employee conce ;

1.2.2 Common recruitment issues

Recruitment could atise for several reasons. A vacancy may exist upon the resilt%ﬁjtrlgji
retirement, death or termination without notice of an Fimployee. Al n]:x;z_ pct)is no(m thz
arise as a result of restructuring or as a result of the impact of globalisatio

overall operations of the company. |
At the last stage of the recruitment exqcisc and b.efore the letter (?f offerrlsegwl‘ler: :
is imperative that the terms and conditions be decided and to an hextfex; daagm Cmalphnl;
bearing in mind the fact that the contract of employment is the ¥h’ ental Lk
between the hiring and subsequent termination of the employee. C;,.f e
provisiong-are fundamental terms of the contract of employment an1 1 e \ Vlagtcr
and uncarrain, could cause problems for both the employer and employee at a
stage. |
135 therefore important at this stage to consider and take into account agl Enftegili
provisions that would have an impact on the contract of empl()yment1 fa o e:* B
contract is formalised. Once a contract has been duly accepted, the emp -?Ct Wtouct
not be able to unilaterally vary at a later date any of the terms of thefszu Cl(())n ;]a; nt.
Any proposed variance to the terms and conditions of the coritrai:t o} de;:paf}éecmd
at a later date must be mutually agreed upon by both the employer and the

employee.

Legal capacity

It is important to also ensute that the employee has legal capacity to enter mjtg/atihe
contract and that the same complies with the relevant statutory provisions, ie Cﬁzg r;;;
and Young Persons (Employment) Act 1966, Employment Act 1955, Immigration Act 1959/

(Revised 1975).

Employment contract considerations

The following provisions must at least be considered and addressed before the
contract of employment is formalised:

®  Position

® Place of work

® Remuneration

®  Working hours

®  Transfer provision

Retirement age

i i 1.2.2
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Termination notice
* Confidentiality
®  Conflict of interest

® Fringe benefits.

1.2.3 Employee register

Section 44 of the Employment Act 1955 (BA 1955) requires all employers to k

register, in a form presctibed by the Minister through regulations made und*erﬁph?1
Act, of all payments made to female employees under Pt IX (Maternity pr et the
and of such other matters incidental thereto as may be prescribed by such i;utlzztzz?

Section 61 of EA 1955 makes it obli
: na gatoty for the employer to prepare and kee
gr 1ln'orjhreg15ters cogltalmng such information regarding eachperrl;)pl()XTCI; erfl;lljo?:z
y him/her as may be prescribed by regulations made i ! i
. - ¥ be : under this Act. Every such
rbegmtaejrl séllall be preaerv.ed for such period that every particular recorded tbel‘ﬁiil ;EZH
¢ available for inspection for not less than six years after the recording thereof,

The register must contain the following:
(a) Personal details:
(1) Name
(2)  Sex
(3) Age (date of birth)
(4) National Registration Tdentification Card Number

(5)  Employment Permit or Immigration Work Pass Number (i
date of expiry h (

t applicablel-and
(6) Permanent home addtess

(7)  Occupation or appointment

(8) Date of commencing employment

(9)  Date of leaving employment

(10) Amount of terminati o .
payment nation or lay-off benefits paid and the date of such

(11) the method of computing the termination or lay-off benefits payments
(b) Details of terms and conditions of employment: |

(1)  Name of employee and National Registration Identification Card Numb

(2)  Occupation or appointment o

(3) Wage rates (excluding other allowances)

(4)  Other allowances payable and rates

(5) Rates for overtime wotk

(6) Other benefits (including approved amenity and service)

1.2.3
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(7) Agreed normal houts of work per day
(8) Agreed period of notice for termination of employment or wages in lieu
9y Number of days entitlement to holidays and annual leave with pay
©) ) ) pag
(10) Duration of wage period.
(c) Details of wages and allowances earned during the each wage petiod:
(1) Where pay is calculated by reference to time, that is by the hout, day, week ot
month:
() Rate of pay
i) Total number of days of normal hours of work during each wage eriod
) g gep
(i) Total amount of wages for normal hours of work during each wage
petiod
(iv) Rate of pay per hout for overtime work
) Towl number of houts of overtime wotk done during each wage eriod
g gep
(vi). Total amount of overtime wages during each wage period.
(2).~Where pay is calculated by reference to work done, that is, by piece, volume
or task of work:
(i) Rate of pay per piece, volume ot task of work during normal hours of
work

(i) ‘Total number of piece, volume, or task of work done during normal
houts of work in each wage period
(i) 'Total amount of wages earned during normal hours of work in each
wage petiod
(iv) Rate of pay pet piece, volume or task of work done exceeding normal
hours of wotk per day
(v) Total number of piece, volume or task of work done exceeding normal
houts of work in each wage petiod
(vi) 'Total amount of overtime wages carned exceeding normal hours of
work in each wage period.
(3) Total number of days work or total number of piece, volume or task of
work done on rest days and holidays with pay during each wage period
(4) Amount of wages paid in lieu of annual leave with pay in each wage petiod
(5) Details of other allowances payable during each wage petiod
(6) Total amount of wages and allowances eatned during each wage period
under para (1) to (5)
(7) Details of advances made during each wage petiod
(8) Details of deductions made during each wage period

(9) Balance of wages and allowances payable at end of each wage period

Employment and Industrial Relations Law Malaysia 1.2.3
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Damage 1o orsanisation’s reputation

Frequent advertisements in respect of employment vacancies will have an adverse
impact on the reputation of the organisation. A high labour turnover would not be
a good indication of the company’s work environment, thus to an extent, causing
damage to its reputation.

Retraining cost
The cost of training an unsuitable candidate would be immense.
Renegotiating the contract of employment

In the event the candidate proves to be unsuitable for the position, it may be necessary
to renegotiate the terms of his contract to suit the current situation, ie alter the

conditions of employment to enable the candidate to better petform the tasks assigned
to him.

1.2.8 Consequences of inappropriate termination procedures
The direct or indirect cost of any termination exercise can be substantial,

The cost would escalate further in the event the termination is held to be unlawful
ot without cause/excuse. The backwages and salary in lieu of reinstatement that the

Industrial Court may award could be substantial and so would the legal costs of
such an exercise,

As with a flawed or Inappropriate recruitment exercise, there will also be adverse
effects on the organisation when the termination procedure is flawed or inappropriaté:

The following are typical examples of the adverse consequences of an inappropriate
termination of the contract of employment:

Unfair disniissal

An employee may challenge his termination from service. Section 20°af the Industrial
Relations Act 1967 (IRA 1967) provides an aggrieved employee with the avenue of
challenging his termination from service and the employer is burdened with the
duty of demonstrating just cause ot excuse for such a termination. In the event the
employer fails to discharge the burden, the employer may become liable to an order
of reinstatement from the Industrial Coutt. Along with the aforesaid order comes
the burden of paying backwages and/or compensation in lieu of reinstatement. The
process is a lengthy one and may take two to three years to complete. If it proceeds
to the High Court and further, the time-frame will be even longer.

Damage 1o reputation

An employer which frequently terminates the services of its employees, may develop
a teputation of being an undesirable organisation to work for. Most proceedings
before the Industrial Court are teported in industrial law reports and the local media,

1.2.8 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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High legal cost

The cost of defending unfair dismissal claims is not cheap. Legal fees can go into Iterr;i
f ft:housand‘a of ringgit, and this will no doubt have an impact on the organisation’s
0 § ,

finances.

Morale

A Dac a (‘ {3(] eIy a exer( .SE: woula a1s ave a ﬂ(]Ue sg i npac on t}l(’.
V (83 ale Of (,XiS ng empl()y'eﬁs = tbc same f’;l’[e C()uld befﬂu them. LO\X mofﬂle W Uld
M -

in tutn reduce productivity levels at the wotkplace. | .
It may also lead to other problems, for example, industrial action which could include
strikes, pickets, go-slow, etc. |
The high cost and legal issues im.rolved ig “hiring and ﬁiﬂi’jmwrzl;lldc ;;s:ii:az
proper policies and procedures being put in place to ensu

both employets and employees.

It is therefore important to have the following in pls.cc:-

® A praper recruitment and tetmination policy/guidelines.

’ ’:r:r_mnunicate the policy and guidelines to the staff concerned.

¢ Ensure that the staff comply with the policies and guidelines.

“  Develop a back-up system.

1.2.9 The interview process | |
The preliminary selection process from the short-listing of potential candidates

i i irable criteria for
to the interview proper should establish the essential and des'irablr,‘cntexjocms
the job. The selection criteria must be established before the interview p :

commences. -
i ide th the
The next step would be to ensute that all applicants have bc§n grovuic;l ;x:; h e
o is i i ituati ere candidates who do not poss
' z This is to avoid a situation where ca _ : )
job description. avoid ‘ ¢ cai 10 0t possess the
requisite or necessary qualifications apply, resulting in considerable tim g sp
vetting and deleting unsuitable applications.
i i intervi > interviewer
Next, would be the selection of the interviewer/panel of interview. The inte

S VIEW S e i .Qe elecﬂ()ﬂ
must at thE intervie tﬁge COI’lSidCI’ ﬂ.]_l Cﬂnd]dﬂ.t(,s aga nst thﬁ same Ob]CCtl . s :

b s :

Cliteflla ’Ihe mt(,rv 1eEWS Should b(. Sttucﬁltcd to ensure &lﬂ.t eacll ( ledldate 18 Pr()ir].ded

an equal quantitative and qualitative consideration. .
i dJ ations in writing,
Finally, the interviewer or selection team ought to put their observatic g

idate wi < selection
detailing the strengths and weaknesses of each candidate with respect to the s
ailing g ! .
criteria for management’s ease of reference and consideration.

i 1.2.9
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10 Important considerations in the interview process

(a) Need analysis

Is there a need for the position?

If so, can it be done by someone within the establishment?

If not, can it be done by outsourcing or by an independent contractor?
If not, develop a recruitment plan.

(b) Recruitment plan

(c) Se

Appoint a selection panel best-suited to address the intricacies of the positon,

Prepare together with the selection panel, the job description and the criteria
or requirements of the ideal candidate.

Work out the remuneration and benefits package.

Advertise in the appropriate newspapers (local,
depending on the position to be filled).

lection panel

business, or international,

Must have detailed knowledge of the position advertised.

Must be in a more senior capacity than the position offered.

Need not be more than two officers of the company.

Must be briefed of their role and responsibilities at the interview,

(d) Advertisement

In the appropriate newspapet, depending on the job/ position,
Local daily for local position.

Must contain the position, brief job description, remuneratior:
contact person and benefits that come with the po
Selection criteria, closing date.

package,
Sitiofn.

(¢) The interview proper

1.2.11

The employer should have in hand, co
testimonials, curriculum vitae, refere

1.2.10

Ensure that the venue is communicated
directions).

Ensute that the securi
the interview:
Prepare a list of questions, preferably

Ensure panel members are briefed once a
responsibilities,

Prepare the venue,

to potential candidates (with proper

ty department is informed in advance of the venue for

typed with remarks and rating columns.
gain on the position, their duties and
Information at interview

pies of the applicant’s documents (ie certificates,
nces, etc).
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th(“ ter S iti s (§] be Set O O cate
e aﬂd COIld.lthnS Of emplo ment ou ”1. a (l .( m 11 a '
f(l\a Crﬂb].} Wi th aCkII()WICdng(,nt) bCfOTe tl’le emplO}Tﬂent relaﬂOnLhJP comin
Iei S ences,

f the employer’s
-« impottant to obtain the necessary acknowledgement/ acceptanct:ﬁ ot [heer 1; ar}t o
3 a _
Ith; M];Efore the commencement of employment so as to ensure
r i i 7 term.
i;isled into believing the existence ot non-existence of any

' 2 t would still be
he offer is not acknowledged by a written acceptance, the contla\lc would st be
b tqiedercd to be at a negotiation stage and thus not legally enforclzea LeT.l s therefore
Con;l nt to obtain the acceptance in writing from the prospective employ
Ptll e
the date of commencement.

1.2.12 The job offer

. : ) .
iob offer is the starting point in every employment rc.laflonshlp. It hzéb to)l;i i(f)ir
R ised petsonnel/officer of the company and it is usug]ly made s .
= /8 aud'lome«—\p?s;. The offer will set out the terms and conditions of employr‘ncnt
e et} CLkir-l the offer needs to be aware of a nurnber.of essgnt]al issues
” 'the ‘p er‘i = 11131;1 osgition The employment status of the potential candldatc is one
ileY *ﬁ . pWheth;’cr the employee is to be engaged on a full-time basis ()i
L £ S cemation. tract, whether a probationary period is necessary, Wh'ether a wor
>, L'(A;d_tigr%::;phccjl for are important considerations to be taken into account
yermlt nas
5)), the person making the offer.

i g b P a
1ther b ﬁrbal or 1mn 1 - e
£\ ()ff(.,f Of em 1[) ment can e l [oHY : W l. tin ut it 1s € (,- l
-h(: ffel’ 1. 5 madﬁ .n Wfi“ﬂg as .t W()U.ld bE: easier to Claflf‘); thfi PO‘ on o p 3
b 2 .
in t_‘nﬁ ever a diSpUtC Should arise at a Iater da. e.

' iti mount to an offer
The advertisement placed in tespect of the job/position does not a 1Ao ot 10 a0 ot
f ez;lployment but merely constitutes an invitation to treat. It has no legal imp
0

The offer itself is not binding until the employee accepts it. | .
Whether written or verbal, the job offer should at least contain the following
information:

® The position and job title

¢ Place of work

®  Date of commencement

® Duration

®  Wages/salary

®  TEmployment status, ie full-time or fixed-term

®  Termination provisions

®  Any other special terms and conditions of employment.

7 ontracts. The
It is important to note that most job offer letters are not employment ¢
indi i B s it.
offer itself is not binding until the employee accepts

i 1.2.12
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Difference between an employment contract and o lotter of gffer

Aﬂ p 5111@1 L © ract R [{ed le a ntr: i h 3
em IO on aAC ctweer the et np VETr
S g g coO t b 1(} d
an

Offﬁf 16[“[61’ S are UQuaHy € Y l(f I are fcr a t
: 8 B Vi b 1 a. d d i V O P
. - T . use to lnf()rmal.l 7 f S. 1 n
(i) a4 canc {1( [a (-5. [ y [)JCaﬂ}, the Cﬂndldﬂte ﬂnd employcl h av e‘ a]] ead ‘roef ll)alo 5,7
aiscuss , ] tllat haS been ()fft:ted ﬂnd he lf:l i 3 y .? IIJ
. . Le 10116' Ob 5 Cr 18 § ent o COﬂflrm (2

Note: there is no doubt

o g et ;‘iite;}:e Semploymcnr contract cannot contain all the terms
and con s docun{ent f ome of the terms and conditions are contained
Refisenes shostder o ;1 or example, the employee manual and handbool
o I £ e offer letter or employment contract to such manual:

1.2.13 Unsuccessful applications

I S a UOd Plact]( C O not fy candi are “?hc) h ve bpen n f 1 th t
g d 5 a u SUCCESS u n €1

application for employme - '
manner. ployment. This ought to be done promptly and in a tactfy]

With the candidates’ inf; i

by not being rc aFesd ntormation on tecord, the company may save time and
s ' : e an

process all overqa ain t;}?dVCIHSe and g0 through the formalities of the recruit ot

to his availahili SRt Lhe Iext most suitable candidate can be called tnent

&y at that material point in Hme ed upon, subject

1:2:13
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Flowchart: The recruitment process

| IN-HOUSE STAFF | +
+ | CONDUCTS RECRUITMENT |

CONSFIE?EESEESE%SF ANE ADVERTISE THE POSITION

—p
DIFFERENT TYPES OF (a) internally (b) externally ‘

APPLICANTS
(a) young people +
l I RECEIVE AND SCREEM APPLICATIONS |

)
(b) foreign workers
)
‘—H INTERVIEW SUITABLE APPLICANTS |

(d) graduates
(e) older people
(f) retirees

o E

(c) disabled
-
| CONDUCT SELECTION TESTS |

e

I REFERENCE AND BACKGROUND CHECKS |

o

| MEDICAL EXAMINATION (if appropriate) |

v

| PREPARE FINAL SHORT-LIST AND RANK CANDIDATES| ‘

MAKE SELECTION
MAKE JOB OFFER
OFFER ACCEPTED

| ADVISE UNSUCCESSFUL APPLICANTS |

UPDATE RECORDS

[ EvaLUATE RecRUITMENT |

OFFER REJECTED I—

1.3 The Employment Contract

1.3.1 Basis of the employment relationship

An employment contract is an agreement between employer and employee and
is the basis of the employment relationship, as it sets out their employment
tights, responsibilities and duties. These are called the “terms” of the contract.
Since the employment contract gives rise to certain legal rights and obligations

Employment and Industrial Relations Law Malaysia 1.3.1
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to both the employer and the employee, it is therefore crucial that the terms
and conditions of the employment contract be spelt out with care and precision.
Therefore, it is vital to obtain the necessary acknowledgement/acceptance of
the employer’s offer before the commencement of employment so as to ensure

that neither party is misled into believing the existence or non-existence of any
term or condition.

Once the employment contract is agreed to by the employer and employee, a number
of rights and duties, enforceable by law, arises.

Not all terms are always explicitly agreed in writing (see — 1.3.5.1 “Express terms™).
The courts have established that all employment contracts have the following terms
included, whether express or implied (see — 1.3.5.2 “Implied terms”):

®  to maintain trust and confidence through cooperation

® toactin good faith towatrds each other

® to take reasonable care to ensure health and safety in the workplace.
Some implied terms can become part of the contract because of the employer’s
and employee’s behaviour, through custom and practice over time, or through a

firm’s rules (particularly if the employee has been made aware of them and given
access to them),

Employers must also be familiar with the wide range of labour-related legislation,
which to an extent places constraints and limitations on employment and termination
practices. For instance, the Employment Act 1955 (EA 1955) provides for the minimum
standards in relation to terms of employment for employees covered by the Act. /T
Act applies to Peninsular Malaysia and the Federal Territory of Labuan. In Sabah
and Sarawak, the Labour Ordinance of Sabah and the Labour Ordinance aof Sorawak,

respectively, are applicable. Both labour ordinances contain provisions thau are quite
similar to BEA 1955,

1.3.2 An employment contract exists for all employees

All employees have an employment contract with their employer, although it might
not be in writing. Even if an employee does not have a written employment contract,

an employment contract would have automatically been created when the employee
started to work for his employer.

1.3.3 Features of a valid employment contract

The essential features that ensure the employment contract to be legally binding are:

(1) There must be an “intention” between the parties to create a legal relationship, the
terms of which are enforceable.

(2) There must be an offer by one party and its acceptance by the other.
(3) The contract must be supported by valuable consideration.

1.3.2 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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i 7 ing a contract (eg the employee must
% E?ZF alf:z:i ;1;5;135 Lfflailj fr?}zﬂ;lear?j iﬁii{ thge same com;l%es with the rel)evant ‘
statutory provisions (ie Employment Aet 1955 (EA 1955), Children and Young Persons
(Employment) Act 1966, Immigration Aer 1959/ 63). ‘
(5) The parties must genuinely consent to the terms of the contract,

(6) The contract must not be entered into for any putpose which is illegal.

An employment contract can be created in one of the following ways:

(1) By express terms which could either be written or verbal.

(2) By implication.

The following can further affect the content and shape of the employment ‘cc-)ntract-:
* Legislation, eg EA 1955, which prescribes the minimum terms and conditions of

employment. | )
o Awards of the Industrial Court, in particular collective agreement awards.

Other concidesutions

The-<mopioyer may either be a natural petson, a corppration or a parmetrsh?;thE:
efnployee must possess the legal capacity to enter into thc_agre‘c:rnlfn,r\e:vemerﬁg
criployer. In general, any person above the age ()f 16 may enter m;)f;uc ;Etc?rm ” mm}j
Thete are legal restrictions imposed by the Children and Young em‘lﬂ;z.ré 7 :[y -
Act 1966, BA 1955 and the Immigration Act 1959/63 and an emlp ?grcr nrmjsn 2
approptiate legal advice on such issues paftlculaxly when it involves engaging
services of children, young persons or foreign workers.

. o . i
Ashighlighted above, there is a wide array of legislation that intrudes into the contractu; !
- 3 =Y o
relationship between the employer and the employee. In these circumstances, grea
care must be taken when drafting the employment contract.

1.3.4 Definitions

The Employment Act 1955 defines a contract of service as “any agreement, whether
oral or inkwritjng and whether express or implied, whereby one petson agrees to
employ another as an employee and that other agrees to serve his employer as an
ernplo-yf:e and includes an apprenticeship contract”.

“ nt
The Industrial Relations Act 1967 defines a coniract of employment as “any agreement,

whether oral or in writing and whether express or implied, wheteby one perslon agrees
. . a
to employ another as a workman and that other agrees to serve his employer as

workman”.

Note: In this publication, the term “employment contract” is used to encompass
4 ) ; 22
both “contract of service” and “contract of employment™.

i i 1.3.4
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1.3.5 Express terms, implied terms and conditions of
employment

Generally, the terms and conditions are a matter of contract between the employer and
the employee. There are, however, other factors that influence the content and shape
of the employment contract, eg local legislation, custom and practice. Local legislation
is relevant principally on the basis that one cannot contract out of a statute.

There are also terms that could be incorporated into employment contracts by way
of reference to work rules, notices and regulations. In order to bind the employee
to such terms, it is imperative that he be asked to sign and acknowledge receipt or
confirmation of the same, failing which there will always be that opportunity to argue
at a later date the validity and applicability of such rules, notices or regulations. It

is important to note at this juncture that there is a distinction between work tules,
regulations and instructions as to how to work.

Changing dynamics at the workplace

Like the law, the employment relationship is dynamic, changing daily to meet the socio-
economic developments of the time, The impact of information technology (IT)
has had a profound effect on the employer—employee relationship. Some contracts
or letters of appointment date back to the 1960s. The terms and conditions are
simple and suited the requirements of the organisation or employer at that point
in time. With industrialisation, the content and shape of the employment contract

is no longer the same as what it was before. New innovative clauses have replaced
archaic and outdated clauses.

Changes have been brought about in working practices particularly with the n.oie
frequent use of IT at the workplace, With globalisation, employees may be comneiied to
move from one geogtaphical location to another. The employer must be able 15 visualise
and anticipate such eventualities and provide for the same in the employment contract.

1.3.5.1 Express terms

Express terms of an employment contract could either be verbal, in written form or
both. Such terms would include the position and job title, remunetation/salary, place

of work, hours of work, leave entitlement, job scope and responsibilities, transfer
provisions, and termination notice.

The express terms and conditions of a contract of service are usually found in the
letter of appointment, company handbook and collective agreements.

Express incorporation of employee handbook

The contents of an employee handbook in most instances represent the termns
and conditions of employment at the workplace. Where the letter of appointment
expressly refers to some extraneous documents, then the employee handbook would
automatically, by express incorporation, be considered as another source of terms and
conditions of employment aside from the letter of appointment. The case of Firex
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; 26 provides an illustration of a situation
d v Cik Ng Shoo Waa [1990] 1 ILR 2. o p :
5[1[” ibthz lndustfia] Court adopted the provisions of the Em.ployee Hzmdbolok which
W;ildatcd a notice of termination of three months to be given to an employee.
m

Collective agreenents

Collective agreement awards do also to a certain extent affect the_ empl_oyme?;
_(faﬂonskﬁp. Most collective agreement awards irr_nplose on the partle:q tlmnr;t;ldljfy
;:and’ttd‘% that would benefit the employee. These minimum stzijldards mm(,tf] 1}18 By
frec : y do not in any way dispense
fect of the employment contract but : .
?‘13 Etf f\iﬁafd% of thg Industrial Court operate with the force of the enabling statute,
ot it. §
which is the Industrial Relations Act 1967 (s 30, IRA 1967).

1.3.5.2 Implied terms

i i ive rights and
Most contracts of employment do not exhaustively contain the rcspfecnvc rig o
e s i for various unforeseen reasons,
igations of <ac to the agreement. Parties may, ; :
obligations of “ach party _ : ; , S,
fail %o reach'eipress agreement on certain aspects of the employm.erkllt re e lFe
i i ste ncludes
In such-cifcumstances, reliance is placed on the legal system, whj_cl_ 1ant des the
courts 2 relevant legislation to add terms that ate necessary of relev

erunloyment relationship.

{ i ied i r =lati ip would
Cxamples of such terms that are implied into the cmploymcﬁlt salatlo;s‘mp bothe
- i i the duty of care by ¢
i g best interest of the employet, )
include the duty to act in the : 3 1 e o
m he em ride system or place of work,
g loyee, the duty to provide a safe sys :
; quDYef Jintain confiden ty, the duty in flict of intetest, the duty
intai -ntiality, the duty not to act in conftlic :
duty to maintain confidentiality, 3 ) ffligee - 7
W tions, etc. There a
= duty bey the employer’s lawful instruc ; . e
to act honestly, the duty to o ) ‘ iy
also instances where although the terms of the employment con;tr_act are i i, tumi :é
l V 3 i < 7 may te
i ity . d the demands of business efficacy q
the practical reality of the same an : lema mey Teqaiic
ot nzcef;sitatc additional terms being implied into the contract to make it works

Thete are certain contractual terms that may be implied by law, eg hoursrc)f W()alilv{é
overtime as prescribed by the Employyment Act 1955 ot the statutory duty to mak
contributions as prescribed by the Employees Provident Fund Act 1991.

i tain
There ate also instances where the company handbook ot manual may Coﬁti{n- c:r uo
terms which although separate from the employment contract, are 1mp E Ln ole <
implication | é
employment relationship. In most cases such an implication is through t o
process of incorporation by reference.

* Consistent and clear implied terms

i ice 1 i ishment ot
Under the law, it is possible that a consistent practice in a partl.cular estash:: s
industry may give tise to an implied term. However, such practice mus;cl € cons :;rises
; ] sumim
and cleas. Harvey on Industrial Relations and Employment Law at p A103 aptly

the position:

i i in ¢ icular trade
“Taking the matter one step furthe, if a term is regularly adopted in a PMEC -
; . el i h
or industry or in a particular area, then it may be possible to assert that the term

i 1.3.5.2
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become customary and falls to be implied into every contract in that trade of industry
or area. Again, the basis is that the parties must be taken to have agreed upon the
obvious (Sager v H Ridebalgh & Son Itd [1931] 1 Ch 310; ‘Every weaver in Lancashire
know...”). The custom must he proved, but if it is proved, it apparently does not
matter that the individual concerned was unaware of the custom. If ‘everybody
knows” then he ought to know t00; and it is his own fault if he does not. The other

party will reasonably have assumed that he does know, and thercfore he is bound by
the custom.”

Express torm overrides implied term

However, it would be pertinent to note that the law is equally clear that an implied
term cannot ovettide an express term on the same subject matter. In Johnson v Usisys
[2001] 2 WLR 1076, the House of Lords had held the following at p 1,091:

“... any terms which the courts imply into a contract
express terms. Implied terms may supple
cannot contradict them. Only Parliam
agreed.”

must be consistent with the
plement the express terms of the contract bur
ent may actually override what the parties have

1.3.6 Duties of the employer and employee

To be legally enforceable, the employment contract must contain trights and
obligations of both the employer and the employee. This can consist of a benefit

confetred upon one by the other as 2 result of something done by that one for the
other, ie wages for work,

The employer’s duty to an employ

ee would, among others, be as follows:
®  To provide work.

®  To provide a safe system/place of work,

®  To pay for work undertaken,

® To reimburse for expenses incurred.

® 'To honour the terms and conditions of emplo
P

Vinent.
The employee’s du

ty towards the employer would, on the other hand, include the
following:
®  To obey the lawful instructions of the employer.

To work skilfully and competently,

To maintain the confidentiality and trust placed by the employer.,

To account for all monies and property received in the course of employment.

¢ To disclose information to the employer.

®  To make available inventions made in the course of employment.

*  To comply with the various tules, regulations and policies of the employer.
1.3.6
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1.3.7 Contents of the employment contract

& €. dtaftlﬂg the P it is i p p ontents in.
. h em 10\-’] nent co. act 5 it 18 1 ortant to ex rC?Sh Eﬂﬁ C bl .ty
1 ; i W m .
W languagﬁ Whlch b()th paftjes can uﬂderstﬂ.ﬂd al‘ld lntei‘pret thout al gu_l
suc

The contents of the employment contract would typically include the following:
* Job title/position

e Remuneration

e Place/location of work

¢  (Commencement date

® Probationary period

® Duration

®  Working hours

¢ Leave provisions

¢ Medical benefits

® Transfes/relocation provisions

* Cerfidentiality/non-competition

* Disciplinary procedure

*  Grievance procedure

® Termination of employment

® Conflict of interest

® Company policies.

While it is important that the contract is comprehensive, its contents ought to be

simple and easily understood by a lay person.

i i ions contained

Careful attention should also be paid to the terminology and e}bifresmﬁm c i
: i i it i irable to have a
i g ct. For senior executives, it is des :

in the employment contract. : precise

and detaﬂgd written contract whereas for those engaged at the lowerble\_reli, ims s
suffice to have a letter of appointment enclosing a standard set of basic te

conditions.

(1) Job title/ position - - N
The contract should specify the job title or position to which the employee is
being employed.

(2) Remuneration
Remuneration is an important component of the employment contract. It WOlrJlltzl
include the basic salary due and other benefits such as EPF, bonus, increme
and overtime (if applicable). _ |
Other non-financial benefits such as club tpcmbcrship or entlﬂcmt;ntd t(;nj
company vehicle would also come within this component. Thc_n:le )
timing of payment should be specified together with the review petiods.

i 1.3.7
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22 Chapter 1: Roles of recruitment and termination

(3) Commencement date

The commencement date should be cleatly specified. In the event the employee
fails to turn up on the specified date, the employer can canvas the atgument that

deem the contract terminated,

4

~

Probationary period

This is an important clause as it will not only assist the employer in assessing the
suitability and competency of the employee but would also assist the employee
to determine whether he likes the working environment and the conditions that
are imposed upon him. The clause should stipulate the length of the probationary
period and the possibility of extensions,

(5) Duration

If the employment relationship is for a specified time frame, then the duration
should be cleatly stated. This is specially so for contracts of a fixed-term natute
or for a specific project. Although there is security of tenure for all those engaged
under a contract of service, in such situations, the security of tenure is limited up
until the expiry of the fixed-term period.

(6) Hours of work

The normal hours of work should be specified although in most situations,
employees do work in excess of these hours. “Hours of work” is defined by
the Employment At 1955 (EA 1955) as the time during which an employee is at
the disposal of the employer and is not free to dispose of his own time anc.
movements. This is another key component of the employment contract.

(7) Leave provisions

Provisions relating to annual leave, sick leave, compassionate leave and other
forms of leave should be clearly spelt out. Public holidays can alsg Be'set out in
detail but it is sufficient to simply state that the Statutory provisions or gazetted
holidays would apply.

(8) Medical benefits

The various medical or hospitalisation benefits should be set out. This would also
include insurance policies taken by the employer for the benefit of the employee,

The limit of the entitlements should be cleatly spelt out to avoid any dispute at a
later date.

9 Transfer clause

Where it is foreseeable that the employee could be transferred or telocated to
other workplaces operated by the employer, it is imperative that such a clause
be specifically incorporated into the contract to avoid any potential claim for
breach which could include 2 claim for constructive dismissal by an employee.
This clause may become necessary at a later date particularly when the employer
has to reorganise due to business exigencies, globalisation, etc

1.3.7 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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alli nterest

(10 Cmﬂf .cf Y/ :m lex area which has to be catefully addressed. The clause has to be

This is a‘;u 9 }eri fted. A breach by the employee of this clause could lead to his

P Caftr djsymig;;ﬁl as‘ the emp10\rée shall not for the duration of the contract .Set

Sl-lmmﬁcr}u ot engage in private business o undertake other employment which
];:,lcr:jz be ipn direct/indirect competition with the employet.

ality/ non-competition
11) Confidentiality/ o .
( )This is an important term of the employment contract bcam}?g in bml(rild e
i i is clause has to be drafte
i i rareness relating to intellectual property. This ¢
increasmng aw Arcrness re : : : : : )
with extreme care as it involves issues which are highly technical in natur

In respect of restraint of trade, s 28 of ﬂhc.: Cﬂﬂf?”gf'ifj At 1950 fex?r?sisr}y irc]):jffi

that “every agreement by which anyone Is rgstramcd from (.X{;t)(il ;” gT her‘e !

professional, trade, or business of any kind, is to that extent void”.

however theee exceptions namely: | o

®  Foceprion 1: Saving of agreement not fo carry on business of z.w.’azu‘/a Loodwill is 50 -
Uie who sells the goodwill of a business may agtee with the_ bgyer toljrf;1 ra{:;
from carrying on a similar business, within Spcclﬁtld local lﬁn{gs, S?ﬂ CoS fn ;
the buyer,'or any person deriving title to .th(.i goodwill from ,ca oo
like business thetein, provided that such ]11_n1ts appear to the coutt reasonable,
regard being had to the nature of the business.

®  Exception 2: Agreemsent between pariners prior to (t’iﬂ-a/m‘zm. y
Partners may, upon or in anticipation of a chssalutu_)nr of ]ihnjl pa::ltir;t ;pf,
agree that some or all of them will not carry on a buS]_['lCS.S Sﬁ a_rtion 1
the partnership within such local limits as are referred to in Excep ;

®  Esueption 3: During continnance of parinership -
. ) ' .

Partners may agree that some or all of them will not carry on any busm}e: ;

\ i i Hnti : g ership.

other than that of the partnership, during the continuance of the partn p

(12) Termination of ermployment |
, . , , t
Notice provisions are relevant in particular where the employee leav es1 withou
o L e
providing the requisite notice of termination. In such mmatlons,“;he 1c;lrlmp oy ei' o
5 { 1 - oo £ >mp D 7
salary in li The notice period also provides the ¢ )
recover the salary in lieu of notice. s e T
ity to reassi ties undertaken by the employee g
the opportunity to reassign the du _ o has
tendefcpd his resignation to others or to reorganise the department pending
recruitment of a replacement.
i i rme tract
It is important that the retirement age be provided in the _ernployr]?(,nt ﬁcton - d(i ;
failing which the employer may have to pay employee lterrmnau_c;nh ene Tou,ee :
the Employment (Termination and Lay-off Benefits) Regulations 1980 i tA eil Sgr;p ° g e
covered under BA 1955, or if the employee is not covered under E : ¥
file a claim for reinstatement under s 20 of IRA 1967.

i 1.3.7
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The Minimum Retirement Age Act 2012 (MRA 2012) provides a minimum retirement
age for those employed in the private sector. The Act, which came into operation
on 1 July 2013, states that the minimum retirement age of an employee shall be
upon the employee attaining the age of 60 years [s 4(1), MRA 2012].

The MRA 2012 contains a provision for premature retirement where it stipulates
at s 5 that an employer shall not prematurely retire an employee before the
employee attains the minimum retirement age. Section 5 further goes on to clatify
that a premature retitement shall not include an optional retiternent.

Optional retirement is defined in s 6 to mean that notwithstanding minimum

retirement age, an employee may retire upon the age of optional retitement as
agreed in the contract of service.

The MRA 2012 further states in s 7 that any retitement age in a contract of
service made before, on or after the date of coming into operation of this Act
which is less than the minimum retirement age provided under this Act shall be
deemed to be void and substituted with the minimum retirement age provided
under the Act. Section 7 carries on to state that any term in a contract of service

relating to retirement age shall be void if it excludes or limits the operation of any
provision of the Act,

The Act does not apply to nine categories of employees which amongst others
include the following:

(a) a person who is employed on a permanent, temporary or contractual basis
and is paid emoluments by the Federal Government, the Government of any
State, any statutory body or any local authorities;

(b) a person who works on a probationaty term;

(¢) an apprentice who is employed under an apprenticeship contract,
(d) anon-citizen employee;

(e) a domestic servant;

() a person who is employed in any employment with average hours of work
not exceeding seventy percent of the normal houts of work of a full-time
employee;

(g a student who is employed under any contract for a temporary term

of employment but does not include an employee on study leave and an
employee who studies on part-time basis;

(h) a person who is employed on a fixed-term contract of service, inclusive of
any extension, of not more than twenty four months; and

() a person who, before the date of coming into operation of this Act, has

tetired at the age of fifty five yeats or above and subsequently is re-employed
after he has retired.
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(13)Comparty podicies B |
Relevant company p()licies, etc, such as human resqurccs and training, retirement,
insurance schemes, etc, should all be incorporated into the employment contract.
The same can be done by express reference in the ct.n.ployment contract. This is to
avoid any dispute arising at a later stage that a condition of employment has been
unilaterally imposed by the employer.

1.3.8 Termination provisions

The termination provisions are fundamental terms of the employment cc_)n(ij:ract alnd if
left vague and uncertain, could cause Problems for both the §mploycr an lem% o%zei
at a later stage. A common example is the retirement age: it is well acc%pt-é tha
where a “retiremnent age” clause exists in a c_(n.ltract of serylce, an cmployee 5 wmf;;:t
may be terminated upon the employee attaining the spcclﬂed age of rc?ﬁr;menf.‘ he
problem atises where the contract is silent on the retitement age. In suc -Ta;u”,t e
employee caiilaim to be entitled to work for as long as thcy.want, ot until they az
unable to do their job propetly. The employet can only terminate the contract wit
just canserand excuse (eg for misconduct, poor petformance or redundancy) anrfi will
have o follow the procedures set out in the employment .cqntract.am'i CS-tELb]lSI’-ISd
srintiples laid down by case law. The courts have.heid. that it is unfair dle:nrmnatton
for employers to terminate their employees services just because of their age.

Case excamples

In Roche (Malaysia) Sdn Bhd v Chin Yoon Khin [1999] 3 ILIR 56Q (Award ?12 of 19}?9),
the employee claimed that the company had unjustl_\_i rcme_d hug atage 55 when t Tekrle
was no exptess clause in his contract of setvice_supui?tmg his retirement age. i e
company contended that it was their policy to retire staff at age 55. Notwithstan mig
the absence of such a term in the claimant’s contract, there was an employee’s
handbook by which their employees were informed of the retirement ag@. The
claimant, however, contended that he was never given a copy of the handbook.

In Pelangi Enterprise Sdn Bhd v Ob Swee Choo (2001) 1 TLR 492 (Awa.rd 11? of 2001),
the Industrial Court was faced with the situation where the claimant’s lettcﬁr of
appointment was silent in respect of her compulsory retirement age. The Court
found that the company in purpotting to unilaterally retire the clmmanF at 55 years
in the absence of an express term allowing the company to do so, did commit a
breach of the claimant’s contract of employment. The Court foun.d the breach to
be a fundamental breach going to the root of the contract. To retire an employee
in breach of contract is to deprive that employee of his right to continue o earn 4
living, ruled the Industrial Coutt. Justice Raus Sharif (as his Lordship then was) upheld_
the Award of the Industrial Court in Pelangi Enterprises Sdn Bhd v Ob Swee Choo &
Anor [2004] 1 LNS 76.

Employment and Industrial Relations Law Malaysia 1.3.8
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4.7 Legal Obligations in Managing a Retrenchment E i i
xercise.....

4.7.1 Procedural requirements .................. 'ils 4,1 Intl‘OdUCthﬂ
4.7.2 Notice Of i COTHITES e we s e m ad S ns i e e vaig el 25 _ o ) . )
A ;?:Zlnatlog ..... L TIRRPPRIIRPRPNERSRRSI 225 Human Capital is an appreciating asset that determines the well-being of a business
4-7-4 Advanpce o aSofna I8 NOKIERL wo wnmion o wonis s w508 15 555,00 S 225 gﬂtefprise' One of the prerequisites of an efficient business enterprise is to strike the
. 7.5 REtrenChmen(;ebo r?_trenchment to trade union ............... 227 ﬂ ht equilibrium between industrial output, profits and its manpower requirements.
225 Wiihon particulaerl;ei !tS ................................ 227 A businéss entity would not be able meet its commercial requirements particulatly
4.7.7 Retrench all foreign workers first .......................... .. 229 if there is shortage of manpowet.

4.8 Code of Conduct for Industrial Harmo-r-\;(-.. ............... 228 Likewise, the entity would be operating inefficiently if thete is surplus manpower.
4.8.1 Minimise reduction of workforce ............ N Sutplus of manpower is common in business cycles, particulatly in times of economic
4.8.2  Prior consultation with the workforce and trade u.n.i;n. ....... '230 erisis. This chapter seeks to elucidate on the ways to carry out a lawful reduction of
4.8.3  Setting the selection Crteria ...........o.vveooeens i excess manpower. Although the right to reorganise a business is always the prerogative
4.8.4  Compliance With the Code ..........oovvvvoveoon 230 of management, this right must be exercised in accordance with the established
LE5 Coliseive aareamantammd tho G, = 8o il 231 Pn'ncjples of industrial relations that have evolved over the years. These principles
4.8.6 Retrenchment benefits .......................... --------- 333 have come about through the development of case law, legal principles and statutory

4.9 Managing the Retrenchment . .........ouuensnnnnnnnn. . 4 epactments.

4.9.1 PKFOIM ..ovvveeeiieiiieeeo “"'2234

4.10 Consequences of Unjustified Retrenchment . ...... 2;: N\

4.10.1 Legal avenues for unfair retrenchment .................... 235 4.2 PI‘II‘ICIP'ES of Retrenchment

4.10.2 Damages and reinstatement

.................................. 236 .
jigi ?ackwages ............................................... 237 4.2.1 Definition of retrenchment
-10. OMPENSAtION w.vv'neeees e . ) . . .
4.11 Alternatives to Mandatory Retren. h """"""""""""""""""""""" 237 Retrenchment is a legal expression used to describe an exercise where a business
4.11.1 Retrenchment considerations CHIVENE 250568 6 5 0 5 v minmoen < S entity terminates the services of employees that it considers as surplus to its business
ETIE L ey 238 requirements. In William Jacks & Co (M) Bhd v S Balasinganm [1997] 3 CLJ 235, the
................................. 2 _ .
4.11.3 Temporary lay-off and rehiring ........... 223 Court of Appeal held that:
4.114 Sabba w moo T T T i TR REAIRARA A et spenmsmmm wie s oY T ]
sile o :ilcal J@BVE < w500 65 085510 00 wom mmmms wie s oo ssing oY 241 “Retrenchment means the discharge of surplus labour or staff by an employer for any
11, condment and re-deployment .......ooeuirone bl 241 reason whatsoever otherwise than as a punishment inflicted by way of disciplinary

action.”

4.12 Checklist .. .......

It is pertinent to note that a retrenchment exercise is distinguishable from an exercise
involving a closure of business. In a business closure, all employees are discharged
as a result of cessation of operations. Thus, a closure of business is separate and
distinct from a retrenchment.

This distinction was drawn by the Supreme Court in Hote/ Jaya Puri Bhd v National
Union of Hotel, Bar & Restaurant Workers & Anor [1980] 1 ML]J 109. In that case, the
court accepted the following observation:

| “Retrenchment connotes in its ordinary acceptation that the business itself is
being continued but that 2 portion of the staff ot the labour force is discharged as
surplusage. The termination of services of all the workmen as a result of the closure
of the business cannot, therefore, be properly described as rerrenchment. Though
there is discharge of workmen both when there is retrenchment and closure of
business, the compensation is to be awarded under the law, not for discharge as such
but for discharge on retrenchment, and, as retrenchment means in ordinary patlance,
discharge of the surplus, it cannot include discharge on closure of business.”

4.2.1
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As such, a retrenchment in its ordinary meaning

being continued but a portion of th taff s disc]
: : : e staff is di

Bong v FCB [1999] 3 MLJ 411). o et

implies that the business itself
arged as surplusage (see — 5;@5’%

T}'lhe general rule is that itis for the management of the
the stren fits stz ichi i
= ded%it: noi 1tf1 _staff, which it considers necessary for efficiency of its undertakin
b factor; : o dispense off suzplus manpower could arise as a result of 2 Numpy
, for example, business conditions, economic climate and other uinb&
ot vatiahleg

business enterprise to decide
n

4.2.2 Requirements for a retrenchment exercise

In carrying out a retrenchment exercise

; th i ;
with: L fUHOng requitements must be complieg

(1) There must be a legal basis and justification to carr

testructuring; y out the reorganisation gy

(2) The position of the employ

; ree affected must be
reorganisation; and redundant as a result of the

(3) The retrenchme Ll
) hment exercise must be carried out in accordance with the principle

of Last-In-First-Out (LIFQ -
pverion: (LIFO) or other accepted standards of industrial relationg

The Tndustrial Courts have consistently

whether th i : e
terminzrtine iﬁil}ess entity or CmEIOYCI Is justified in reorganising and subsequently
o thg ployees who are in excess of their requirements. It is i;nqor -
il ag}rf;rsr}clzlmcn.t 1Isconc of the justifiable grounds for aisnugzq-le:
8 ; ndustrial Courts, (See — s 20 of . issal a
1967, 2 . - of the Industrial Relation:
theJ ?ndIlIllsiz;lo giifj # Phaik v CF Sharp & Co (M) Sdn Bbd (Award 1216 f] ‘q19£§f
. in recoL nisi th - - il 1
following observations: gnising the employer’s right to

applied the above criteria in determinin

teorgatilse made the

”
}t has .been. well .csmblished that, in industrial law; the employes las
;tz:f;zjz iu:cliu;meszi in any manner for the purpose of econo;r;l-}“c\)r convenience
P E ;ZZ f\x:lzl;u:d :Iu,)darblrr.at?r should interfere with the dona  fide excrcise
b ey chim: (,L‘ ed that it s for tilc-management to decide the strength
maﬂageme,u ar fvtrif;essary for efficiency in its undertakings. Where the
tor retrenchment, an arbitration :t?bl‘r]l;:;\uxilljllfo:ﬁtimr e s o

avery right to

B e venc unless it can be shown

s {. pricious, without reason or was mala fide or was actuated b
ctimisation or unfair |z r practic is princi : e

el air labour practice. This principle has been consistently follmvezj;{
) S ourtand [ have not known of any one instance where 'Lhch :

Court has departed from it ndustrial

In Dijay ] ;
0 Digaya Enterprise Berhad v Kob Bee Tan (Award 915 of 2003), the Industrial Court

was faced with i i i
s Jaced i a reference involving a claim for unfair dismissal by a senior human
§ C SCIV i i l
S ﬁnaﬂu.t;fe Wbo was served with a notice of retrenchment. The compan
C i i :
tal crists ravaging the country in 1997 and the hue I Fored
uge losses suffered

4.2.2
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' them in that year as the reasons that necessitated them to review its manpowes
ats and adopt cost-cutting measures to achieve better business efficacy.

- )
' f the options forced upon the company by the

Downsizing measures was one o
pgevaﬂiﬂg adverse economic conditions.

The Industrial Court referred to two decisions of the Court of Appeal namely
\illiam Jacks & Co (M) Bbd v S. Balasingam [1997] 3 CLJ 235 and Bayer (M) Sdn Bbd

N Hong Pan [1999] 4 CLJ 155.
[ William Jacks v S. Balasingarm, the Court of Appeal held as follows:

«Whether the recrenchment cxetcise in a particular case is bona fide ot otherwise,
n of fact and of degree depending on particular circumstances of the

i5 2 questio
yusiness in the

case. It is well serted that the employer is entitled to organise his i
manner he considers best. 5o long as the managerial power is exercised bona fide,
the decision is immune from examination even by the Industrial Court. However
the Tndvzrrial Court is empowered, and indeed duty bound to investgate the facts

and rircumstances of the case to determine whether the exercise of power is

SDE ..
In Bayp: (M) Sdn Bbd v Ng Hong Pau, the Court of Appeal held as follows:

“On redundancy it cannot be gain said that the appellant must come to court with
conceete proof. The burden is on the appellant to prove actual redundancy on which
the dismissal was grounded (sce Chapman & Ors v Gosnpean @ Rostowrack China Clay
Co L#d (1973) 2 All ER 1063). It is our view that merely to show evidence of a

reotganisation in the appellant is certainly not sufficient.”

The central issue for the court’s determination was whether there was a redundancy
situation afflicting the company necessitating the company to embatk on a

retrenchment exercise.

The court made the following finding on the facts and evidence:

“Tt is my findings that on the balance of probabilites there was in fact a redundancy
situation afflicting the company contributed primarily by the financial and economic
crisis ravaging the nation back then. Tt is also my findings that the company did
indeed suffer huge financial losses resulting therefrom, compelling the company
to embark on retrenchment exercises and the said exercises wete carried upon as
2 last resort after exhausting all means available to allay the losses suffered. T also
accepted COW-2’s evidence relating to the recruitment of new employees, which
a reorganisation process for the company

in my view is a necessary incidence of
to refocus its strategy is achievable, Tn

to remain resilient and where its priotity
any event it is trite Jaw that the company is entided to organise its business in the
manner it considers best. Tt is also my view that in so doing, the company had as

much as possible adhered to the requirements of Art 20 of the Code of Conduet for
Industrial Harmony, which provides:

‘In circumstances whete redundancy is likely, an employer should, in consultation
with his employees” representatives or their trade union, as appropriate, and in
consultation with the Ministry of Labout and Manpower, take positive steps

Employment and Industrial Relations Law Malaysia
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In doing so, KC. Vobrah ] (tetired Judge of the Court of Appeal), held that o
decision of the Industrial Court was wrong and perverse in particular when ignog
such relevant evidence. The learned judge held, inter alia, as follows:

... itis necessary to bear in mind that the law is that the B
fo reorganise its business and here the severe losses
oceurred, and which the [ndustrial] Court e
good reason for having the retrenchment”

mployer has the pretogative
which were proved as having
troneously said was not proved, gave

The High Court further held that th
the tetrenchment as g result of ba
observed that:

¢ Industrial Court fell into error in ruling ¢,
d management was wrong. The learned JUdge

3

- it is not the law of retrenchment that bad management resulting in losses
diseatitles the employer from tetrenching its employees; should that be the case,
then every employer facing losses in a company arising fro

m bad management would
never be able to retrench irg employees.”

4.3.2 Closure of a department or section

The Industrial Courts have also in the past ru

led that a closute of one of the
department or business section of an enterptise

may be an acceptable justification

to reorganise includes hiving off business or outsourcing a section of its business =
an independent contractor or to another company.

| In Hotel Jaya Puri Bhd v Nutional Union of Hotel, Bar ¢ Restanrant Workers e Angy
[1980] 1 MLJ 109, the Supreme Court took the view that the closure 64 restaurant
within the Hotel was Proper as it was facing financial losses. The cangt tuled that the
tetrenchment of the employees of the restaurant divi
propet.

sion was jil the circumstances,

‘ 4.3.3 Reduced turnover

Reduced turnover has also been held to b
exercise, particularly where it can
business over the years

¢ an acceptable reason for a retrenchment
be established that there is a declining trend of
or months depending on the circumstances of each case. A
iness would normally indicate a reduction of the company’s

tify a reduction in the output and wotkforce. The Courts also
requite that the decline must be significant and not nominal.

| A typical example of a significant teduction in turnover is the case of Firex Sdn
Bhd v Cik Ng Shoo Waa [1990] 1 ILR 226 wherein evidence was adduced before the
Industrial Court that the turnover nose-dived by 50%. The learned Chairman Steve
Shim (now Chief Justice of Sabah and Sarawak) ruled that the retrenchment exercise
conducted by the company was perfectly valid

4.3.2 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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soww = 3 ML
e noteworthy of consideration is Stephen Bong v ;CB [19fe9gundancg]
sotic: a case where the Industrial Court ruled that there s e the loss
e wlas h was caused by a soft and depressed market resulting lﬂP mizxa;a'
# 1W llCcouru;s and clients. In another case, Dunlop Estates Bbd v flrffered
ac ny s
s Lo Mol Smnion 1992 IR 15 1 compuy s
g duction in turnover and profits in one yeat. As ne b ok
g sigﬂfcé‘ﬂ(:; ea jaﬁonalisation exercise and amalgamat;ld s'eveta_l SmDangiz;i:cn'I(‘)he
embatke . lted in the closure of the Engineering .
~ment. This resulte nched. Although
single manage loyees in the said department were refre °d. ]
Manager gnd Severgjll i?gli)s?grzng profits, the Industrial Court took cognisance of the

ny was S ) i d net fOﬁtS thus ]ustjfymg
e ionificant reduction in turnover and net p ’
there was a significan

fact that

ing € tel o as rollows:
res llCtLlrLﬂg Xercise ]fl d()l lg 109 the court tuled ll W
the

sifuatlo
of size

g nerally the &) ht o oye 5€ do\\c’ any part
It 15 ge ¥ ICtOgatl\ ¢ or the Ilg any empi ver to clo ( it} 1\
of e depat ent within the co DALY for thﬁ purpose ()f cost-cutting (so S;’JS‘

S - {L pany ) d maximise pro C

0 ao )
cal tDOk SLeps (S 1 (4

S sz that he compan 4 seps (1 S0) 4 (5] ’ 1 '-2\ t for

COmoOan y after a SleS tantial down trer 1(] 1n the [JrOﬁtb IZl‘V the cc I[lpil[

d ctivi I 1 d t1 b > d a -
H‘d l(:ﬂd PIO 81 E& 0 OW P oauction mﬂy als0 e cite a8 4 reason f()r Calryﬂlg
-

out a tettenchment €XCrcisc.

I e clai t who
In First Belting (M) Sdn Bhd v Muniandy Paz‘bfbn %;999] 1 lLI; %g,b ;];Ct géa;n;?eruwas
7 boilerman was tetminated by the company.
W:]'i“* ;r?lilogoidtzzoscﬂiaﬂon under s 20 of the Indusirial Relations Act, the company
calle

< s informed
ffered to reinstate him. When the claimant tcported back for work, h; wa normed
P e comp - i boilerman since the po
7 di ced him anymore as a bo
he company did not nee _ . . © the pasition o0
;hat tr existe(]i] T]fle company contended that its boiler operations were oltcmatjve e
Oﬂ%ger company. The company then decided to give the cla].t:laglt an alt p
B + i 3 ny could give
i t left before the company ' him a
ecurity guard. The claiman th : n the leter
asfa Ef t T?leg:ompanv thereafter made a decision to tetrench the claima g
of offer. 3
him termination benefits.

incing evidence that
The Industrial Court held that the company had Produced coanﬁe %Ompany,s o
there was a bona fide retrenchment exercise cattied out due to ! s
production. The fact that there was no prior consultation or eatly warning
render the retrenchment as mala fide (in bad faith).

in Upni : They

The same approach was taken by the court in United MS Cable MFG .Zdﬂ J‘flbi : o e);

Teo Homg [25)00] 2 ILR 156 whete a company Wj.: cﬁfl)mpelled l;ci(‘);ecLo;Sﬁ; dci);wthe e
. ¢ ic crisis in 1998. A sales-execu _

i due to the economic crisis in 1 =d 1 el
io P;Er:sntolaila: ;ia was retrenched as there were no other branches }(l)r dl:monrsc ilzle “?aq
’ . \ i 3 : ment exercis S

i i k the view that the retrenc \

Malaysia. The learned Chairman too chment excicise was
i cssi s the redundancy situatio
7 ed as it was necessitated by . i ! e
E:)(:l}z;rtlznin \zéltilgthe standards of good and acceptable industrial relations practice

i 4.3.4
Employment and Industrial Relations Law Malaysia




204

Chapter 4: Retrenchma
In some instances i . 1

e]«< e ncc;sz the courts have indicated its reluctance to rule that a retr

b u - z
s il SHI:;u rn;rely because the company had failed to establish ﬂeﬂ ey
. implemL : .d s_tca , the courts have accepted the argument that the re "
ente ' . FeOroans
with a primary putpose of enhancing business efficacy andg?fl‘llsa i
s offi
Clg;

(see — Trebor (M) Sdn Bhd v Go
. pal [1987] 1 ILR I 5
trends of the Industrial Court, it appejars thatgagrz}'f st e on el

exercise in the absence of cogent evidence of
would be fraught with risks,

et

attempt to justify a reorganiggs
financial loss or reduced tumg'

Cr

4.3.5 Government policy

Changes in a government poli i
es ina g policy which makes a position |
Changes _ K€8 4 position in an employ
mz(yi ! teov;igx:fd as a x]fahg reason for retrenchment. In a decided cﬁs?]::ne ﬂ;uﬂtenah]e:
| ¥ a redundancy based on ch i i the governmentll
i y a red 3 anges in the policy ,
, z;;‘ if;ﬁferim_/ Tustitute v Hee Yok 1.0 [1999] 2 ILR 481; tlcl:()z S(frxt]himg (’j‘ -
policy and . ?é?ﬁ;hat tf}.]C employee’s position was redundant duepto }Q}T;LI:E b
elnpldoved af'lue Cmr;i :)m ;he h@mstry of Education. In this case, the clairgnz;nlf\:}:e
nployed as le strator to teach LCCI Di i
S apeds ; dmml. : : , iploma. In 1998 i
cation imposed a new guideline, which mandated that a lecturer ;)tfhz lzh;;l i
1plomy

our € J g 1 St g f { C:{; il ]ﬂ an was the carter n
course I? a de tee ho Cler. Thl uhﬂ af c 7 O
CIlt[tiEd to teach d )IOIHH courses e h Vl

The Industrial
ol Bulod o p(r:;)sét,t ;i“iiver, tuled. that there was no redundancy as the compan
Fidnoation ties the daion s ere was 11’1_d<laed such oral directive by the Mjnistri 3 -
permit for the year 1998 was not cligible o teach. In fact, the claimant’s teachu,s
that the employer in this cjsj CI;ZVCI revoked b.y the Ministry. It is pertinent.fa e
directive. However, had the empl nrot succeed in proving that there was sutian ol
a basis to justify tt,)e retr b over Succe'e_ded in doing so, there wouid have bees
etrenchment. In addition, the Industrial Cours did not maig

«q e
a adverse co. ent 1 the 88 ] )f ustiryin tel‘_teIlChI ¢t on tlle Iemise
that thef(. wadas a Clla Q;e mn g()Vf: nment P()hcy X |

10te

4.3.6 Contracting out

(:()ﬂti actin out ()f bll 1ness 1 [)ﬂ O g l)ﬂ ato ( 5 A Q t US1ness
g S S
< 1 todav. AS B f 18 b
OS ﬂ!(,g;, a e :el Pl € ma & d(:‘CldC 0O contrac out cet tain aSpeC ts ()f 1ts bUSHIESS-
p o Sf Iy St 9.1 CO i had COg se at an mp Oy
VETr ﬂle ast years dle I[lduqt 1 urt e 11 d ll € ] €r may h.[ve

off or contract o :
ut part of its busine ;
j : S8 .
undertakings. to a third patty to maintain efficacy of its

The eatly position taken b
. v the courts is that as | i
P L ! yu as long as the contracti
o eml’;l;lr E%szn::jihpart or integral part of the employer’s buqinessgtiiteﬁ;?or;z
g a course of action. In Pa/w B s o
’ ‘ ; . almr Beach H
é i?émii fi:bfﬁ v ;\Tafgma[ Union of Hote! Bar o> Rﬁf}‘aﬂ?‘;ﬁf L;;f;j;“g}j?’“’ﬁ%ﬁ”é%
) ote i i
et T; ;)S;Otgl(,)q\xgl L:[tjl'sllraundry. department and retrenched all the staff] in that
; s dry requirements : '
= were contracted ;
€ court upheld the retrenchment and ruled that the emplciyzr \?:: ;zt?tlzlztf , (fll -
: d to do so.

4.3.5
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\ Hyundat Engineering and Construction Co Lid v Construction Workers’ Union [1987] 2 ILR
held the retrenchment of an employee although there

0 - Industrial Court also up
2%,. - that the work previously done by the employee had been contracted

out tO 4 contractor.

evet, in recent times, the Industrial Co
the contracting out of core businesses.

dustries (M) Berbad v Mobamad Bin Shafie &> 48 Ors (Award 1471 of 2005),
had ceased its main functions in respect of the manufacture of piles
and reinforced concrete (RC) products at its Beranang plant and contracted out its

roduction to 2 contractor. In so doing, it had retrenched the claimants. The Industrial
Court noted that although the company had contracted out the production to a
third party contractor, this was within the rights of the company to restructure and
reorganise the company and hence the retrenchment of the employees was held to
be with just cause and excuse because their services were redundant.

i Bhd v Shabirman @ 21 Ors [2007] 1 ILR 413, a major Malaysian
barked on a massive retrenchment exetcise in 1998 due to
business festructuring towards the brand management business model. It closed down

Juction unit department which produced in-house shows and contracted out

i pree
e shows to third party companies. The Industrial Coutt ruled that the retrenchment

faitly and was in accordance with the law. A majot endorsement
loyer’s right to retrench employees pursuant

the court noted the following:

) urt has taken a more liberal view to
Hovev

recognisc
1n Hume In
the company

In Natsever TR
TV station/ crannel had em

exercise was cartied out
of the Industrial Court was on the emp
{o an outsoutcing exercise. In so ruling,

. that the law recognises that redundancy can arise if the company

“Tt is clear ..
lar department and outsources the functons played by that

closes down a particu
department to third party companies.”

The cases of Palm Beach, Hume Industries and Nuatseven TT setve to confirm that

contracting out has been held to be a valid reason to constitute redundancy and

hence justifies a retrenchment exercise.

However, there exists a contrary school of thought which takes the view that
contracting out cannot be used as 2 basis to retrench employees since there is no
actual redundancy because the job still exists, except that it is now being carried out
by a third party contractor. In Ipoh City & Country Club Berbad v Mohd Khurshaid [2000]
3 ILR 1756, the Industrial Court ruled that it was not open for the employer to
retrench its security manager on the premise that the club had outsoutced its security
services to a third party contractor. The court held the following:

“The company cannot use the excuse of outsourcing its security services by way of
¥ g )

t’s services redundant. This is inequitable and

teotganisation to render the claiman
doing a disservice to the claimant and the other security guards whose means of
livelihood was snuffed out suddenly and without any warning or indication. .. There
real redundancy on which the dismissal was grounded. The

was no proof of any
any but under the guise of

same secutity services wete still required by the comp
outsourcing at the expense of the claimant’s employment.”

Employment and Industrial Relations Law Malaysia 4.3.6
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4.5.4 Limitations of LIFO

The limitations of LIFO were claborated by the Industrial Court in Associatey P,
Malaysia Cement Sdn Bhd v Kesatuan Pekerja-pekeria Perusabaaan Simen (M) Perak (Avgy
375 of 1986). In that case, the learned Chairman observed that the LIFO Pﬂncip g
is subject to two limitations. Firstly, it operates only within the establishmep
which the retrenchment is to be carried out, and secondly, the rule applies OnlYté
the category to which the retrenched wotkers belong, The chairman also obse

that the expression “establishment” should be construed in its ordinary sense, which
means “the place at which the workmen are employed, and it is of essence of the
concept of an industrial establishment that it is local in its set-up”. i

If there was failure to comply with the LIFO

ptinciple, the retrenchment is Drima fagy
invalid and the dismissal would be without just cause or excuse, unless the em

is able to show reasonable and cogent excuse for departing from the
Industrial Court would then have the power to ord

to his former position together with the necessary

principle. The
er reinstatement of the employe
monetary compensation,

4.5.5 Position of employees on secondment

The position of employees on secondment is
retrenchment exercise. The law on secondment is
is still under the employment of the otiginal employer although the employee js

instructed to carry out his services for another person or entity. The authorities te
clear that a secondment does not amount to a transfer.

an important consideration in 4
cleat. It means that an employee

O.F. Malhotra in The Law on Industrial Disputes, Volume I, 3rd Editiod defines
secondment as follows:

Therefore so long as the contract is not terminated, a new contract is not made and

the employee continues to be in cmployment of the original emplo er even if the
employer orders the employee to do certain work for another person. ‘T Le employee
still continues to be in his employment. The only thing that happans
that the employee carries out the orders of the master; hence he has
his wages from the employer and not from the third party to whom his services are
lent or hired. It may be that such third patty may pay his wages during the time he
has hired his services, but that is because of his agreement with his real employer.
However, that does not have the effect of transferring the service of the employee
to the other employet. The hirer may exercise control and
the thing for which he has hired the employee or even the
be done. But if the employee fails to carry
and can only complain to the actual employ
employet(s).

in such cases is
a right to claim

discretion in doing of
manner in which it is to
out his direction, he cannot dismiss him
er. The right of dismissal is vested in the

Ttis therefore clear that when an em
secondee-company, thete is no chan
exercise is merely

ployee is seconded from one company to anothet
ge of his employer. The putpose of a secondment

to require the employee to provide services to the secondee-
company. The ultimate employer remains the same.

4.54 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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of secondment elucidated in Malhotra was applied in Cometp}cl e‘? e; ffffg i{:{

oo Miri v Grame Ashley Power [1987] 2 ILR 34. In that case(,i | aqﬂ-\ -
Pacfic - ih t although the claimant (an expatriate) was Sec?onde an l“' gnof
Court ]r{uéef (t“oinex (M) Sdn Bhd, at all material times hc_remzmsd éx(l);r:f So;ii of
i SA in Singapote and was propetly terminate by : 14. °
- SEYVIC‘:SC : ¢t dismissed the claimant’s claim on the basis that ms emp (ﬁ 1
Siﬂgaporc"The o ny with no registered office in Malaysia and accotdingly, it had
B & forcign compan;

iuf'isdiction over the company.
no

i -nterprise that is conducting a tetrenchment exercise must t?lfghlifsti
. e I pree% that are serving elsewhere on a secondment company. d
. Em}? Olza«;il% that the ultimate employer is still the seconder company an
Premsej;;: ei;erc\ishe does not entail a change in the employer.

4 secotl :

h (9] i e hﬂ[ld W]:l(. l}le cn lts lsl‘ EQ ou he retrenchment exercls p S
()n the 3 re car Tt T h X c 1'1.’:1 petl
c L l ) 3 ee€l O 3.1\ 0O ACCOU CO. de PI S ees t
geconacs company Itn not take in ccount se jal d er O t} a
T \ b p S 18 t e e p y t :h
1€1T misc t SGC()HdC OMmMpan O (1’1 mployet I &
a0nen PIC § sice lle c C
eC Il(]“le[lt \V()u][ ller{. ore hab’e to l)f ff'\/eft(.(] ha( l& to s u ate
S O
h.lS retention may afiect the uStthﬂU[)ﬂ ()f dlL re()rganjsaﬁoll exercise

to bC th
are Servmg

employee 20

cmp}r\} er as

4.5.6 Requirement to retrench all foreign workers first
=

from LIFO, there is a requirement that mandates all employers t(_) f:orr}ply \;ﬁi
B o E ,la yment Act 1955 when catrrying out a retrenchment cxermsie.
i 6'0N . thi?égp '*Jhere an employer is required to reduce his workforce by reason
E tilz’ employer shall not terminate the services of a local emp%og.ee
| thizd}?;Cgret terminated the services of all foreign employees employed by him
Eiﬂ : Scsapacity similar to that of the local employee.

Should thete be a breach of s 60N, then a local ernployc.e has. the_ ()Pnorildof ;ﬁfﬁg

" i he Labour Office claiming that he is being ch.sn':nmmat(, a% t
: ]C:E‘;Eligl ; ?r:rz:igi -:amployec in respect of his terms and condmgns of6 (t)‘:;n(%oif;n;r;:
= | 7 issue a directive under s 60L(1) as may
. Ditecm'r Gg tiriczinzizoiié?jg tt}?: r1:11112:tter. Anyone who fails to comply with
o fn Z.lcti:csz?e il:)r} thePDircctor General commits an offence under the Employment
jl;c}t and shall be punishable with a fine not exceeding RM10,000.

4.5.7 Application of LIFO on a group basis

g finci 7 restricted to
It was once thought that the application of leQ p].l;m;ple ;:zil orclg n;r,;;mes i
a company which undertook a retrenchment (.ﬂx.erc.lse.f o a}lrz) n gt e i
a group transfer clause in its terms and conditions o T_em.p ‘t%fwhe.qame e
moved from one organisation to another &ee.ly. EmPloycrs jus : 3 that}he o
development exercise for the ernployees.. It is pertinent to_nof e £
invoke the doctrine of lifting the veil of incorporation to view v

operates as a group of a single entity.

i 4.5.7
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In Hotel Jaya Puri Bbd v National Union Of Hotel, Bar & Restaurant Workers ¢
[1980] 1 MLJ 109, the Supreme Court applied the doctrine of lifting the ¢ o
veil in the context of industrial law when it ruled that: e
“It is true that while the principle that a company is an entity separate from it
shareholders and that a subsidiary and its parent or holding co;npany are se arat.':
entities having sepatate existence is well established in com?any law, in récéntp vears
jrhe court has, in a number of cases, by-passed this principle if not lnadc an iniroad
into it. The court seems quite willing to lift “the veil of incotporation” (so the
expression goes) when the justice of the case so demands. Thus the facts of the
case may .we]l justify the court to hold that despite sepatate existence a subsidiary
campany is an agent of the parent company or #ice versa as was decided in Smizh .Yz‘m—v}e
and Kuight v Birmingham Corporation [1938] 4 All ER 116; Re FG (Libms) T imied [,1;)55.
1\\‘VLR 483; and Lirestone Tyre & Rubber Co v Livelyn [1957] 1 WLR 464. Profes;ol
Gower in his Principles of Modern Company Lap, 3rd Edition, p 213, said that the cou%ts-
... are coming to recognise the essential unity of a group enterptise rather than
th‘: separate legal entity of each company within the group. Other examples of
this can be found. In The Roberta (1937) 58 T LR 159, 4 parent company waé
held liable on a bill of lading signed on behalf of its wholly owned subﬁisd_ia.t ;
the court saying that the subsidiary was a separate entity ... in name aJolne anzij
probably for the purposes of taxation’.” '
In another case, Spittl v Thanses Grit & Aggregates I.#d [1937] 4 AILER 101, the court
found no difficulty in treating a subsidiary as ‘to all intents and purposcs: the same
as thfj' patent company which held 90 per cent of its shares, A licensing authority in
exercise of its discretion has been held entitled to have regard to the facé thata pééent
an(.:l subsidiary company, though technically separate legal persons, in fact constituted
a single commercial unit (Merchandise Transport Ltd v British Transport Commssion [1962)
2QB 173, Devlin 1] at p 202) ... A good example of this is Bird €% Co » Thos Cook ¢5
Son [1937] 2 AL ER 227, in which an indorsement of 2 cheque to “Thos. Cook & Sen
Ltd.” was treated as an indorsement to the allied but scparate company of This L‘égk
& Son (Bankers) Led. by regarding it as a mere misdescription to be ignoted Lm.‘e-r the
principle jalsa desmonstratio non nocet” ) \o'

Ir} that case, the Supreme Court ruled that a restaurant, woich operated undet 4
dlff.crent management from a Hotel where the restaurant was situated in. wete in
reality one single establishment due to the functional unity between the tw<; entities

There is a case where the LIFO principle was given an extended application to a
group of companies. In Se¢ati Motor Sdn Bhd & 3 Ors v Peter Iam Amz’ﬁg [1994] 2
ILR 1083, a welder was retrenched by Sejati Motor on grounds of redundancy. He
contended that his retrenchment was unfair on the grounds that it brcacheg the

principle of LIFO in the context of the group of companies that Sejati Motot
belonged to. ] i

The Industrial Court ruled that if viewed on a company basis, his retrenchment would
be fair as he was the only person in his category. The Court, however, examined the
case on a broader picture and ruled that the retrenchment e;ercise sh(;uld be viewed
from a group basis since there was evidence to show that the group of companies
actually belonged to a single establishment. In ruling that the retrenchment was Iiznfajr
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on the gmunds of a breach the LIFO principle, the Industrial Court observed as

follows:
“The next issue to be considered is whether the claimant’s retrenchment should be
viewed from a company basis or a group basis. Whether ‘Last In First Out’ should be
applied on 2 company basis or group basis will depend on whether the company or
holding company, as well as its subsidiaties, form one single industrial establishment. 1
am of the view that the company is within a conglomerate and there is some evidence,
from its corporate histoty, of a common management at some level and mixing-up
staff, 1t is evident that the employees in the company and its subsidiaries can be
transferred from one to the other indicating they constitute one inregrated whole. T
have also given some consideration to the wotk being done by the claimant and the
interchangeability with other wotk apart from the job title. It is always difficult to be
specitic as to what constitutes a single industrial establishment. In the circumstances
of this case there is strong indication that the company and its subsidiaries should not

be regarded as separate entities for the purpose of retrenchment.”

It is pertinerit jo note that the above decision was affirmed by the Court of Appeal
ia Civil Appeal No.: W-04-53-96 of 1996. In view of the above, the employer should
exercia= extra caution when implementing a retrenchment exercise, particularly when
th: campany operates on a group basis. Whether the T.IFO principle should be applied
on 4 group basis or company basis will depend on a variety of factors.

4.5.8 Differentiating between a group and a single industrial
establishment

A starting point of inquiry would be to examine the corporate histoty of the
company, and its affiliation with its related companies. One should also enquire
whether the companies operate their business alike, whether the terms and conditions
of employment are generally consistent with each other, whether an employee is
transferable within the group of companies and whether the composition of board
of directors of the respective companies is substantially similar. The factors that may
influence the court are not exhaustive.

Guidance on what may constitute a single industrial establishment is found in the

Indian case of Twulsidas Khimji v T Jegjeebboy [1961] T LLJ 42 wherein the High Court

laid down the test to determine whether a group of companies may constitute a

single industrial establishment, thus necessitating the application of LIFO on a

group basis:

(1) Have the employers recruited the wotkmen on the basis that they belong to one
particular category of the various departments, branches or units taken as an
integrated whole ot is the recruitment made on the basis of that particular category
belonging to each of the different departments separately?

(2) Can the employment of a cletk be regarded as employment in a single category
of clerks by reason of the unity of ownership of the different departments or by
reason of:

(a) geographical proximity of different departments? or

Employment and Industrial Relations Law Malaysia
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(b) the fact that there is 2 Head Office supervision of different departmems
ultimate amalgamation of the accounts?

(3) Are the different departments functionally integrated by reasons of the ¢q
of transferability or seniotity amongst the clerical cadre, or can the de

e . . . partmen
be treated as forming a single integrated industrial establishment?

The fact that an employee is transferable from one unit to another is a Persuagjy,
factor that may influence the Industrial Court to conclude that LIFO must be applieg
on a group basis, though this is not conclusive. In Koperasi Jayadiri (M) Sdn Bpd vl
Chui Yin [1993] 1 ILR 74, the claimant was employed by the Koperasi as Sales Clerk
and was subsequently transferred to another associate company. Two years later, she
was again transferred to another company where she was retrenched barely 2 Year
later. The claimant contended that her retrenchment amounted to a dismissal withoyg
just cause on the ground that it was in violation of the LIFO principle. She gy,
contended that she was senior to three other clerks in the Head Office who Were
not rettenched. The court, after taking into account the fact of transferability of ghe
employees and the uniformity of grade and scales of pay, ruled that the Koperggj
and its branches were not functionally independent and separate but were in fagf
functionally integral. All the cletks of the Head Office and the branches came within
one category notwithstanding differences in the job functions. As such, there was gy
unjustified departure from the LIFO principle.

This decision may be contrasted with Associated Pan Malaysia Cement Sdn Bbd y Kesatys
Pekerja-pekerja Perusabhaaan Simen (M) Perak [1986] ILR December 1612 whete ‘e
Industrial Court adopted a narrower meaning regarding the term “establishment”,
In this case, several lorry attendants and drivers were retrenched by the ccripang
The Union alleged that the retrenchment was unfair as the company hai filed to

take into account its workforce in another of its factory in the retrenchitient exercise.

The Industrial Court held that the company was not in breach of
in confining it to the factory and in not taking into account its ¥roskforce in another
factory, although there were isolated cases of transfers within “he two factories and
that both factories shared a common collective agreement. In doing so, the Industrial
Court recognised the practical difficulties in applying LIFO on a group basis, as follows:

e, LIFO principle

“It would otherwise be absurd, to stretch a

point, to require a company, say with
six of seven branches over the country,

to compile a list of all its general labourers
country-wide and involve them in 2 retrenchment exercise should one or two
labourers become redundant in one branch.”

4.5.9 Breach of the LIFO principle

A breach of the LIFO principle, in the absence of any justifiable reason, renders the
retrenchment unfair. As a consequence, the dismissal of the retrenched employee
would be without just cause or excuse. In Dismissal Discharge, Termination and Punishment
by Malhotra, 10th Edition, Volume T at p 791, the author opined that:
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the P ge juniors lrgil res the we —1‘ec0gnised ptinciple
f th referential treatment iven to junior O th :
“f n- v that ‘last come first g(), without acccptablc or sound reasoning,
ind i aw that ome f ’ g
i ustrial lav ‘ ‘ "
fh Tribuna would be leSi‘iﬁCd to hold that the action of the management was not
e d g

bona fide”

iple was applied by the High Court in Tan Hong Y_a/é v Nisedorf Cﬁmp’;‘”‘_’?rﬁgﬁ
d [?9?967] 2 CLJ Supp 382. Tn that case, there was evidence thatha? Sftlie]iligh
$dn Bhe ined in fav f another senior clerk who was retrenched.
gratlatl S - inciple of the LIFO
clerk was tetal ial Court had wrongly applied the principle ¢
d that the Industrial Cou - oif ermlopmoent. The
Court rule belonged to the same category ot employn
iy th clerks actually belong nes : ¢
Pﬁnalfle :ljebgtl:ei cletk was from another division of the codr?fgflﬂm t‘;’as.lj}tlzdfgﬁc
jiee thac d or sound reason to treat the employees ac o
There }Wi ISI;1 5080;1; 5 gl it ETED) prie ciple correctly rendered its decision
of an Inau ’

efective. | | | "
d 7 Corporation Sdn Bhd v Sye Ab Chai [1989! 1 MLJ] 238, a rflaore_sznisr. I;er} ,
E ched whilst 2 more junior cletk was retained. The emﬂ]jloy et trie o r] ]
e inci he grounds that the mote ju
o~ LIFO principle on the g !
il depars li;orzogtlltilse than 'thz_J clajlgant, as the former worked at he:jquat;crs ;:11(1
E O i ing director whereas the respo
‘ functions as sectetary to the managing i
b ?\:jlj I::illfl:rl-; Isl:t: the estate office. The Industrial Coutt held that both employees
o O0LY

* ” th were actually clerks and
tegory of “workman” as bo .
B lerk of the two, namely, the claimant,

his fiﬂ

wete actua A
that there was no reason for the more senior ¢

10 be retrenched first. This decision was affirmed by the High Court.

4.6 Departure from LIFO

4.6.1 LIFO principle not mandatory

inci f law. It may be departed
inciple i datory ptinciple or rule o :
LIFO principle is not 2 man . e e ¢ st
}h:n in cefta_in Exceptional circumstances. It is pertinent to nz:nlc It‘rIlro frtete
O nst _ o
Industrial Courts have consistently insisted on strict adherencefto ai:j ! reasopns ;
i V. .
it has on several occasions, accepted departures from LIFO for

. S - O
Tn this context, the Industrial Court in Supreme Corporation Bhd v Doreen Daniel & Ong
Kheng Liar [1987) 2 TLR 522 ruled that:

. LIFO is not an absolutely mandatory rule which c.annotdbeldzp;;[e;tiei;c;rrnn 13(})
an employer when retrenching staft. That the t?mpluyer 1; got eFmLZ ot Coniier
depart from the LIFO procedute is made obvious by 1 22(b) o

or Industrial Harmony 1975. . B -‘
j Tf however, in the light of other objective criteria and speclaﬁlt;‘guﬁ;:::c;zrs; 1;1;\1;
employer has sound and valid reasons for departure frc.)fn_ t:.]t - fﬂ ooedm c,)wﬂ
authorities agree that he should be allowed to do so. Thi? 18 e?[i S

industrial la\‘:f. This is the guiding principle adopted by this court.

i 4.6.1
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In summary, decided authorities have indicated that 1

LIFO may be depatted from
the following circumstances:

(1) Where the employer has adopted an obj
tetrenchment exercise;

(2) Where it can be established that a morte senior employee who was retrcnchedﬁn‘
breach of LIFO) had a record of poor performance;

(3) Where it can be established that 2 more junior employee who was tetained iy
favour of a more senior employee has special skill or qualification. '

ective and fair selection criteria in

4.6.2 Objective and fair selection criteria

A valid departure from the LIFO principle would be where the employer is able g

justify that the selection criteria adopted by it was fair, objective and reasonable, In
fact, the LIFO principle is merely one of the considerations that the company fgg

to take into account in 2 retrenchment exercise. Article 22(b) of the Code 9 Condyy
of Industrial Harmony stipulates that:

22(b) The employer should sclect employees to be retrenched in accordance with

an objective criteria, Such criteria, which should have been work
advance with the employces rep
may include:

ed out in
resentative or trade union, as appropriate,

D) nced for the efficient operation of the establishment or undertaking;

(i) ability, experience, skill and occupation qualifications of individual

workets requited by the establishment of undertaking under (j);

(i) consideration for length of service and starus
temporary, permanent);

(iv) age;
(v} family situation;

(non-citizens, casval,

(vi) such criteria as may be formulated in the context of natgral policies.”

A case that has left an indelible mark in our industrial jurisprudence is Maiaysia
Shipyard e Engineering Sdn Bhd Jobor Bahru v Mukbtiar Singh & 16 Ors [1991] 1 ILR
626, where, an independent selection criteria adopted by the company was expressly
endorsed by the Industrial Court. Instead of adopting the LIFQ principle, the
company applied a selection criteria which was based on a point system that

took into account age, petformance, medical and disciplinary records of the
employees in the organisation.

The Industrial Court observed that the burden of proof is on the employer to show

the selection criteria that he has relied upon in selecting employees for retrenchment
was fair. The employer is also exp

ected to act reasonably in his determination of the
issue. The Industrial Court held that in evaluating the alternative selection criterda,
the test is not “whether the decision of the management was wrong” but rather
“whether the criteria was so wrong that no sensible or reasonable management could

4.6.2
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e Sucasareaf())nable and fair. In addition, it was also'noted that thé.‘, test tﬁz
o Com[imy \*Vof th;: selection critetia is applied by examining to whalt extelnt. e
re?so'ﬂab enei‘i 22(b) of the “Areas for Co-operation and Agreed Industrial Re atio d
PﬂﬂC{PleiOf . Ad(tlz) the Code of Conduct for Industrial Harmony have. been comph§ 1
P 'M'mexchether the retrenchment of the claimants were fair, the Indus;ﬂz
= dEterthlg ‘;i test would be to examine whether the select_lon‘of the retrencq C<)3

Coui(t)k::i:] w;:tetirf accordance with the alternative selection criteria and not LIFO.

employees

4.6.3 Poor performance

1 as
The Coutts have in the past, accepted records of poor pcrformancie of :I;n e;l}; ;)zii =
ustification for a departure from the LIFO principle. Nev‘crthe ess, 1l ,ei w——
3}3 t the requirement of giving warnings is mandatory if the emp ?y e v
E ad t f?om LIFO on grounds of poor performance. In Swadesamitran
O depar " : :
Workiym AIR 1960 SC 762, the Supreme Court of India held that

;

i last e first go’ must

“When it is said that, other things being equal, the rule of Jast coTnm - it st

be applied, it is not intended to deny freedom to the employer : int[()) i from

e for i loyer may take :
i ie d valid reasons. The employ 3 :

the said rule for sufficient an g kil

iderations of efficiency and the trustworthy character of the me)l(; ¢ !b nd

consic : 3 sthyc £a g

he is satisfied that a person with a long service is inefficient, unreliab e;;l 4 1

i ies, 1 & 1 strench his services
itregular in the discharge of his duties, it would be open to him to retre
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8.6.15 i _— . ' . " .

oo EZerﬁt 1c:)f business acquisition on recognition ............. 436 8.1 What is "Industrial Relations”?
0. f ature challenge of DGIR’s recommendations...... E ‘

8.7 Collective Be_lrgalning S LB b e wr e s g s e oo S 43? Wndustrial relations” is the interplay of relationships that takes place between people
8.7.1 Wh_at is collective bargaining? ............ooooevveei '4_32 in the work situation, ie between wotkers and employers (and their organisations),
8.7.2 Invitation to collective bargaining ...................... . 437 ahd between these organisations and public authorities.

8.7.3 Scope of proposals for a collective agreement.......... a8 il : ; i ic -
8.7.4 Refusal to commence collective bargaining o 438 1n order tO be mote efficient in the field of industrial relations, workers are often

8.8 Collective Agreement ... .. e TITIT 93”'“” 9 """"""""" 439 _mganised HIf tmd_e unIong wiiich, t‘?gether with, Seployers ang ‘i povermnent,
8.8.1 What is a collective agreement? ...................... . B form the three social partners for national development.

8.8.2 Deposit of collective AQreemMent «.vversee ::0
8.8.3 Effect of collective agreement......................... 1 I
of collective agreement...............cooooo.ii... . vant Law
8.8.4 Collective agreement handed down as an = 8.2 Releve WS
- ;Wfard by thf Industrial Court .........ooevviiiiiiiinn 441 The main labour laws affecting industrial relations are:
.6. ererence of trade dispute on a collective b ' Tish 95¢

agreement to the Industrial Court ....................... a4 e [.mmm%l.d 1777 (1UA 1959)
8.8.6 Effect of an award made by the Industrial Court 44§ Qi (il Quons Acf 1567 (IRA 1967)
8.8.7 Interpretat_ion and variation of collective agreement ... .. ... :443 o Employriens Act 1955 (EA 1955)
8.8:8 Non-compliance of collective AGrEEMENE <5 ivi it vevims comnil 444 o Jabour Ordinance of Sabah, and

8.9 Strikes, Lock-outs and Pickets . ....... E5 5 B o mmmons ”44 ChSur Ordi f Sarawak
8.9.1 LegisIation .......uuuiiiiiiiiniiii e 44: QO Twn e o SEeE
8.9.2 Whatis a SEHIKE? e » st :445 Tr addition to labout laws, the government has found it expedient to formulate codes
8.9.3 Workers in essential services ................................ 445 Q)of practice or conduct for specific subjects in order to promote good industrial
8.9.4 Procedural requirements to lawfully selations practices in the workplace. One such code is the Code of Conduct for Industrial

commence astrike ... 44€ Harmony.

8.9.4.1 SEKE NOHCE . .vuvevriervnnsinnnnennsernnnnonn .. A 146 L

8.9.4.2 Strike ballot ........ouveiueevenis N 446 "
8.9.5 Substantive requirements ......................... . A\ 447 8.3 Trade Unions
8.9.6 Illegal strikes and lock-outs ...................... N\ 448 : .
8.9.7 Consequences of illegal strikes O\ e Thete are two statutes that govern the cgnduct and affairs of trade unions, both .
8.9.8 Criminal penalties ............ . e in-house and national: the Industrial Relations Act 1967 (IRA 1967) and the Trade
8.9.9 Civil consequences ............... . """""""" :gg Urions Act 1959 (TUA 1959). The TUA 1959 and its related regulations contain the
8.9.10 LOCK-OUES wvvvunssseoee e 2 mechanism to regulate the conduct and affairs of trade unions, its members, officers
B.9.11 What s pcketing? ....................oooooooooerrerrr gy 4 6

_— 2-9&12 i”egm picketing and its consequences ........................ 455 Trade unions are subject to a great degree of regulation in respect of their conduct
. Szoe of Conduct for Fndustrlal Harmony......ooooeeenn... 456 and affairs. There ate legal controls imposed upon unions, which include the regulation
.10.1 Role_anq ot - ——————— | 456 of the scope and content of their constitution and rules, as well as the management
8.10.2 Implications of the Code ..............coovvnonono 456 of their funds and accounts.
8.10.3 The rationale of the Code .....ooovvvneveonno s . 457
8.4 Malaysian Law on Trade Unions
8.4.1 What is a trade union?
A trade union is commonly understood as an association formed with the principal
object of espousing claims on behalf of a group of employees within the scope
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of its representation as regards to the regulation of industrial relations bety,
group of employees and the employer.

een tﬁ‘e

In Malaysia, the primary laws that regulate the registration and operations of trade 1
unions are TUA 1959 and IRA 1967. The TUA 1959 defines a trade union ag:

Any association ot combination of workmen or employers, being workmen or
employers whose place of work is in West Malaysia, Sabah or Sarawak, as the case
may be, or employers emploving workmen in West Malaysia, Sabah or Satawak, ag
the case may be —
(x) within any particular establishment, trade, cccupation or industty or within any
similar trades, occupatdons or industries; and
(b) whether temporary or permanent; and
(c) Thaving among its objects one or more of the following objects —
(1) the regulation of relations between workmen and employers for the
purposes of promoting good and harmonious industrial relations between

workmien and employers, improving the working conditions of workmen
or enhancing their cconomic and social status, or increasing productivity;

(ia) the regulation of relations between workmen and workmen, or between
employers and employers;

()  the representation of cither workmen or employers in trade disputes;

(iA) the conducting of, or dealing with, wade disputes and matters related
thereto; or

(iif the promotion or organisation or financing of strikes ot lock-outs in any

trade ot industry or the provision of pay or other benefits for its members
during a strike or lock-out;

It can therefore be seen that what charactetises a trade union is not its nersonnel but
rathet the objects that it was formed to achieve and espouse. A tiade union enjoys
an independent entity separate from its members upon registration. It can commence
legal proceedings and be sued in law: The powers and scopesdf. i%presentation of a
trade union are usually contained in its Rules or Constitutitn of Membership.

Law: s 2, Trade Unions Act 1959.

8.4.2 In-house unions and national unions

In-house unions are trade unions of employees that represent employees in a pacticular
company. It cannot represent employees from another company even though the latter
may belong to the same trade or industry.

On the other hand, a national union is comprised of workmen from other companies
but sharing the common trade, industry or profession that the national union is
competent to represent.

No one workman may become a member of two trade unions. A workman can only
have membership in one trade union which he is qualified to join.

8.4.2 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd

M

apter 8: Trade Unions and Industrial Relations 409

g.4.3 Purpose of trade unions

‘he primaty purpose of a trade union of employees is to act on behalf of its members
10 negotiate collectively in respect of terms and conditions of employment. Once a
trade union is accorded recognition by the employer in a particular industry, it has
the power 1O “contract” on behalf of its members. [t acts as a principal and not as
an agent of its members. Any agreement between a trade union and the employer
pinds the employees within the scope of the trade union’s representation, regardless
* of whether they are members of the trade union ot not. A trade union of employees

s also traditionally recognised as a body of persons that represent the voice of the
gmployees to safeguard their interest at the wotkplace.

8.4.4 Safeguards for employees who are members of trade
ynions

The IRA 196 Foravides for various safeguards for employees in relation to their trade
union membuiship and activities. The following are the various safeguards:

(a) By 4(i) ot the Industrial Relations Act 1967 (IRA 1967), no person shall interfere
withy, restrain or coerce a workman in the exercise of his rights to form and assist
in the formation of and join a trade union and to participate in its lawful activities.

ip) The trade union and its members enjoy protection under s 4(2) of IRA 1967
from unlawful interference in regards to its establishment, functioning and
administration. To protect the independence of the trade union, s 4(3) of IRA
1967 also prohibits an employer from supporting either directly or indirectly any
trade union of employees by financial or other means with the object of placing
the trade union under its control or influence.

(¢) In addition to the above, s 5 of IRA 1967 precludes the employer from carrying
out the following acts:

(i) TImposing any condition in a contract of employment secking to restrain the
right of a person who is a party to the contract to join a trade union ot to
continue his membership in a trade union;

(i) Refusal to employ any person on the ground that he is or is not a member ot
an officer of a trade union;

(i) Discrimination against any person in regard to employment, promotion, any
condition of employment or working conditions on the ground that he is or
is not a member or officer of a trade union;

(iv) Dismissing or threatening to dismiss a workman, injure or threaten to injure
him in his employment or alter or threaten to alter his position to his prejudice
by teason that the workman —

® s or proposes to become or seeks to persuade any other petson to

become a member or officer of a trade union; or

® participates in the promotion, formation or activities of a trade union.

Employment and Industrial Relations Law Malaysia 8.4.4
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(v) Inducing a petson to refrain from becoming ot to cease to be a membey
officet of a trade union by confetring or offeting to confer any adva_ntage
or by procuring or offering to procure any advantage for any person,

(d) Section 59 of IRA 1967 provides that it shall be an offence, inter alia, to distnigg o
injure or threaten to injure him in his employment or alter or threaten to alter hyg

position to his prejudice, by reason of the citcumstances that the wortkman _

® s, or proposes to become, an officer or member of a trade union of

of ap
assoclation that has applied to be registered as a trade union;

is entitled to the benefit of a collective agreement or an award;

has appeared or proposes to appear as a witness, or has given or proposes g
give any evidence in any proceeding under IRA 1967,

® being a member of a trade union which is seeking to improve Working
conditions, is dissatisfied with such working conditions;

is a member of a trade union that has served an invitation for collective
bargaining or who is a party to negotiations under TRA 1967 or to a trade
dispute which has been reported to the Director General for Industsig)
Relations;

has absented himself from work without leave for the purpose of catrying
out his duties or exercising his rights as an officer of a trade union where
before he absented himself, he had applied for leave for this purpose but the
appliéation was unreasonably deferred or withheld; or

being a panel member of the Industrial Court has absented himself fren
work for the purpose of performing his functions and duties as a menber of
the Court and has notified the employer befote he absented himzeif,

The aforesaid section also stipulates that any person who contravenes any of the
above shall be guilty of an offence and shall be liable, on convictiown, O imprisonment
for a term not exceeding one year or to a fine not exceeding: XMZ,000 or to both,

Law: s 4(1), s 4(2), s 4(3), s 5(1), s 39(1) and s 392), Tndustrial Relations Au: 1967.

8.4.5 Prohibition on trade unions in respect of certain acts

Although a trade union of employees and its members are accorded protection as
stated above, s 7 of the Industrial Relations Act 1967 (IRA 1967) prescribes several
prohibitions on trade unions in respect of certain acts, such as:

¢ petsuading a workman to join or refrain from joining a trade union, without the

consent of the employer, during office hours at the employer’s place of business;

intimidating any person to become ot trefrain from becoming ot to continue to be
or cease to be a member or officer of a trade union; or

inducing any person to refrain from becoming or cease to be a member or officer
of a trade union by conferring ot offering to confer on any person or by procuring
ot offering to procure any advantage.

8.4.5 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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.on 8(1) of IRA 1967 also provides that any complaint of any c_o_ﬂ'n:avem:ion.oxC the
;c t:re matters (s 4, s 5and s 7 of IRA 1967) may be lodged in writing to the Director
ooy

+ eral for Industrial Relations stating the facts and circumstances constituting the
G mplamt and the Director General shall then take steps to resolve the matter.
€0

\here the dispute lodged under s 8 is not tesolved, the Director General shall notify

the Minister of Human Resources under s 8(2) of IRA 1967 who shall thereafter

ercise his discretion whethet to refer the matter to the Industrial Court for a hearing
ex

or otherwise, under s 8(24) of IRA 1967.

8.4.6 Purpose of the Trade Unions Act 1959

The preamble of the Trade Unions Act 1959 (TUA 1959) declares itself_ to be a statute
welating to trade unions”. It contains 13 parts, which deal comprehensively with most
facets of trade union matters.

The TUA 1952 tintroduced a system of registration for tradF: unions in Pt 11T of 'sajd
Act. This is 2 order to promote consistency in the establishment .of trade unions.
Registration under TUA 1959 will import legal consequences pertinent for a trade
gaint to function effectively as a body that espouses the claims of employees.

1ne TUA 1959 also regulates the constitution of a trade union and its rights and
.Iiﬂbi]ities. To promote consistency, TUA 1959 introduced 2 syste_m of account-
reporting to the Director General of Trade Unions such as inspection of accounts
and records and provisions for submitting annual returns to the Director General
of Trade Unions. Pt VI of the Act lays down the mechanism for the settlement of
internal disputes within a trade union.

8.5 Registration of a Trade Union

8.5.1 Rationale for registration

Registration is necessary to maintain a degree of control on uniog activities. Legal
entities like companies and societies are governed by the Companies At 196.5 and
Societies Act 1966 respectively. Likewise, trade unions are required to comply W1tb the
necessary pre-requisites under the Trade Unions Act 1959 before they can obtain the
necessary legal protection and entity.

In addidon, since trade unions represent employees in a particula_r trade, mdustq
or profession, it is essential to have such registration requitements in order to avoid
duplication of ttade unions which may lead to industrial djshax.:mony ar}d deft.aat
the very purpose of the various labour legislation passed by Pathamcnt. I*_or policy
feasons, registration is necessary as a check and balance against trade unions that
may have unlawful objects or purposes.

Employment and Industrial Relations Law Malaysia 8.5.1
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8.5.2 Registration mechanisms

Part III of the Trade Unions Act 1959 (TUA 1959) prescribes the mechanismg and
procedutes for registration of trade unions. These procedures are mandatory o
there are severe legal consequences if such procedures are not complied with_

Register of Trade Unions
A “Register of Trade Unions” is kept by the Ditector Gener

(DGTU), which contains the various
(s 7, TUA 1959).

al of Trade Unigpg
particulars relating to any registered trade Unioy

8.5.3 Requirement for registration

Section 8 of the Trade Unions Act 1959 requires every trade union established afte the
commencement of the aforesaid Act to apply for registration within a petiod of one
month after the date of its establishment. The DGTU, however, has the discrefipn
to grant an extension of the period to register beyond the one-month time limit by
such an extension shall not exceed six months, A trade union

will be considered as
established on the first date on which any workmen or employers agree to become

Or to create an association ot combination within any particular establishment, trade
. - 2 ]
occupation or industry.

Law: s 8(1) and s 8(2), Trade Unions Act 1959,

8.5.4 Application for registration

Any application for registration of trade unions must be fnade to the DGTU in a
prescribed form (ie “Torm BB”, Trade Unions Regutations 1959) and signed by at least
seven membets of the union, any of who may be officers thereof\The application
must be in accordance with s 10 of the TUA. The following pasticulars must be
enclosed together with the application:

(@)
)

the names, occupations and addresses of the members making the application;
the name of the trade union and the address of its head office; and

the titles, names, ages, addresses and occupations of the officers of the trade

union, and such other information regarding such officers as the DGTU may in
any particular case require to be furnished.

Registration not only grants a trade union legal status; it also confers on the trade
union certain rights and privileges, Among others, the rights and privileges enjoyed
by a trade union includes immunity for civil suits (s 21, TUA 1959), hability in toct
(s 22, TUA 1959) and contract (s 23, TUA 1959), and the power to call for strikes.

Law: s 10(1) and s 10(3), Trade Unions Ast 1959,

© 2014 Commerce Clearing House (Malaysia) Sdn Bhd

Where 2 trade union fails to apply for registration on time, or if the registration of
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8.5.5 consequences of failure to register or cancel registration

ade union is refused, withdrawn or cancelled, or the trade union is declared null
q
and void by any court, then:

the trade union shall be deemed to be an unlawful associat_ion and shall cease
to enjoy any of the rights, immunities or privileges (,)f a .rfzgmtc.ared trade w_umon.
The trade union, however, may still be subject to any h.ablhtles incurred or to be
incurred which may be enforced against the union and its assets

s the trade union shall not, nor shall any of its officers, memb;rs or agents, take
part in any trade dispute or promote, organise or finance any strike or lock-out, or
provide pay or other benefits for its members during a strike or lock-out

s the trade union shall be dissolved and its funds djSPosed of in such manner as
may be prescribed and subject to the rules of the union

¢ 1o personshall take part in the management of the trade union or act on behglf
of the 1nibn or as an officer of the union except for the purpose of dissolving
the nmien and disposing of its funds.

Lave o N, Trade Unions Act 1959,

8.5.6 Registration of a trade union by the DGTU

The Director General of Trade Unions (DGTU), upon rccciving an app]iczition for
registration, may exercise his powers under s 12 of the Trade Unions Act 1959 (TUA
1959) to register the trade union in the prescribed manner.

Refiusal to register where another trade nnion already exists

The DGTU has a discretion to refuse to register a trade union in respect of a particulgr
establishment, trade, occupation or industry if he is satisfied thgt there is a];eady in
existence another trade union representing workmen in that particular establishment,
trade, occupation or industry and it is not in the interest of the workmen concerned
that there be another trade union in respect thereof.

Application of s 12(2), TUA 1959
Section 12(2) of TUA 1959 stipulates as follows:

The Director General may refuse to register a trade union in respect of a particular
establishment, trade, occupation or industry if he is satisfied that there is in existence
a trade union representng the workmen in that particular cstablishment, trade,
occupation or industry and it is not in the interest of the workmen concerned that
there be another trade union in respect thereof.

There are several authorities that have dealt on the scope of s 12(2) of TUA 1959.
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In Kesatuan Ke/:)aﬁg.ra.cm Pefkerya-pekerja Bank (N UBE) v Ketua Pengarah Kesatuan $ypp
Kesatuan Pekeyja-pekerja AmFinance Berbad (KEPPA) [2006] 1 LNS 289, NUBE - 248

to the High Coutt to deregister the in-house union of AmFinance Berhad on t}fplb)hﬁa
€ bagjy

t?at the .in—house union’s registration contravened s 12(2) of TUA 1959. Th

Court TC]CCI’(.id NUBE’s application on the basis that at the time the in-h.o o

was formed in AmPFinance, NUBE was not representing employees in Am;'SE iniog

itwas only representing employees in AmBank Berhad. NUBE’s application e

after AmFinance took over the business and employees of AmBank in a r:;‘i;ma?z
) er,

e above decision was affirmed on appeal by the Court of Appeal (see — Kesatnan
o aai-pegawai Bumiputra-Commerce Bank Bhd (Kepak Buni-Commerce) v ABOM [2000]
g Persatuarn Pegawai-Pegawai Bank Semenanjung Malaysia v Minister of Labonr, Malaysia ¢
0 [1989] 1 MLJ 30, the Supreme Court ruled that registration of an in-house trade

gpion known as Association of Maybank Officers (in 1986) to be null and void on the
pasis that the registration contravened s 12(2) of TUA 1959. This was because there

so ruling, the Raus | (as his lordship then was) held:

“To e, the impediment to register a trade union under s 12(2)
there is ‘.mothter union representing the employees in a particular establishmeng
trade, occupation or industry. Clearly, in this instance, at the time when Ii}e thjnj
1'cspondept was registered by the first respondent, thete was no other uni

representing the employees of AmTPinance Berhad, Thus, the issue -of multiphcior;

of. ur,l,mn‘s W1d'1u.1 the particular establishment, trade, occupation ot industry does not
arise.” [Emphasis added] B

would only arise if

Another useful case to consider is Assocation of Ban 15 ;

Ketua Pengarab Kesatnan Sekerja M, alaysia & Kemfz{iz; quﬁg,zgﬁiﬁj g:;:;f;aﬂ/?@m v
Bank Berhad (Kepa/(ﬂ Bumiputra) [2004] 1 LNS 683. Tn that casc:bthc High Court :H”’Wmf
ABOMs application to quash the registration ptior to the mcféér og two boir}fd
namely BBMB and Bank Of Commerce (BOC), there were two trade uni e
BQC, namely ABOM (which represented employees in Grade 34) and an mim‘m
union (which represented employees in Grades 35 and 36). The in-house union - :
Kepak Burr_u'putra was registered after the merger which would allow it to ep (‘Tah‘ :
cmp@oyecs in grades 34, 35 and 36 — the same categories of employees LILfathsem
.\Vltl‘)l_ﬂ the purview of ABOM and the other pre-existing in-house union ’A‘hLl i
judge Raus | (as his lordship then was) held: \ N

“To me, the first respondent has not properly exercised his statutoti disei-tion under
s 12¢2) of TUA. This is because when the first respondent failed ;?)- consider the fact
that the scope of the second respondent’s membership was overlapping with the
scope of membership of the applicants. This overlapping factor should have I)ut the
first respondent on guard because of s 12¢2) ... E

TI'he first respondent in his reasons stated that he registered the second respondent
in order to protect the interest of all workmen of BCB and to bt
umbrella. But to me, what the first respondent did was the opposite and contrary to
8 12(2) of TUA which discourages multiplicity of union within the same illduétt r
or trade or establishment or occupation. By ‘ }

ng them under one

. allowing the seco 5

rcg}stcr_ed, the first respondent has failed to realise thagr his actimlll‘jvj{; 22?: :guts(?rrlljj
unrest in the establishment. Tk i becanse the excisteng unions, ie ABOM (ffi;d BOCE, .YU
have been accorded recognition by BCB. They rlrﬁralf"mrﬁf representing emplo Jc;r in
Cmde 34-36 in BCB. By allowing the second respondent to represent the same frades
in the same occupation le, Grade 34-36 officers, is not proper and just cxercéi’% of
discretion, In fact the first respondent by registering the second resp();ldcn} has

created a rift between the unions and em b
: s ployees of BCB and also th rer
BCB.” [Emphasis added,| SIS
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s already another pre-existing national union (ABOM) that received recognition

and was tepresenting the existing officers of the bank and that there was a failure
oo consider the interest of the workmen. In so ruling, the Supreme Court ruled:

“The Registrar did not state that he had alse taken into consideration the interest of
othet workmen in similar occupation as the officer in the bank. It should be noted
that sub-s (2) requires that the interest of the workmen in the particular occupation
should k4 considered, not just the interest of the officers in the employment of the
bank/ T ietefore it is clear that the Registrar had failed to correctly take into account
thé provision of sub-s (2). In our judgment the registration of the associatdon as a
tiade union was a nullity because the Registrar had failed to take into consideraton
{he interest of the workmen in the patticular occupation, which he was required by
the law to take into consideration, and he had no power to register the association as
a trade union without considering their interest. Similatly the decision of the Minister
on appeal to confirm the registration was a nullity because it cannot be said that all
matters tequited by law to be taken into consideration had in fact been taken into
consideration by him.”

Based on the foregoing cases, it is clear that for s 12(2) to apply, the DGTU must
be satisfied of two mandatory conditions:

Firstly, it must be shown that that there is in existence a trade union representing the
workmen in that particular establishment, trade, occupation or industry.

Under this condition, there are two sub-conditions, which are:

(i) that there is in existence another trade union;

If there was no another trade union at the time of registration, which was the case
in ABOM » DGTU & KEPPA, by default s 12(2) would not apply.

that the pre-existing trade union must be representing the workmen in that
particular establishment, trade, occupation or industry.

This means that the pre-existing trade union must be representing the workman.
That was the exact scenatio in Kepak Bumipnira and the Persatnan Pegawai-Pegawai
Bank Semenanjung Malaysia v Minister of Labonr, Malaysia cases wherein the
national trade unions were already granted recognition by the employer and were
representing the employees at the time of the registration of the new in-house
unions. That was the main reason why the Coutts had ruled that the registration
of the in-house unions contravened s 12(2).
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Secondly, it must be shown that it is not in the interest of the workmen

that th(-:.tc be another trade union in respect of that particular cstabh'shmconc

occupation or industry. In this respect, the Kepak Bupiputra and the Persaz i

Pc;_,qczwaz Bank Semenanjung Malaysia v Minisier of Labonr, Malaysia cases ﬂlmﬂ ¢

tailure of the DGTU to consider this point which resulted in the Courts’ inltlcjrtxr::ﬁ :
on,

The mere fact that there is another trade union which has not been granted r. ",

by the employer does not hinder the registration of another in-house thTSOgml I
Eor s 12(2) of TUA 1959 to apply, all the elements of s 12(2) must¥a 178 Union,
includes .thc3 demonstration that there is already a pre-existing trade Eﬁjf ol A
representing the same categories employees, 4 £ N that is

€rng

Grounds for refusal to register
The DGTU is mandated to refuse registration where:

(a) heis of the opinion that the trade union is likely to be used for unlawful
O purposes contrary to or inconsistent with its objects and rules;

(b) any of the objects of the trade union is unlawful,

Purposes

(0) he is not satsfied that the trade union has i i i
: as complied with th
Regulations under the TUA; f h " Ao snd S
(d) hc.: LS satisfied that the objects, rules and constitution of the trade union confliet
with any of the provisions of TUA 1959 and of anv i
Foreon fer of any regulations made under the

(¢) the name of the trade union applying for registration is —

s . ; ;
identical to that of another trade union or so nearly resembles the name of

such oth.cr trade union as, in the opinion of the DGTV, is likelyro deceive
the public or members of either trade union; or »

® in the opinion of the DGTU undesirable.

Law: s 12(1), s 12(2) and s 12(3), Trade Unions Act 1959,

8.5.7 Certificate of registration

T . . J ~ .
th.f{e the registration of a trade union has been approved, the DGTU shall issue a
cc1.rt1hcate of registration in the prescribed form. This certificate shall be conclusive
evidence that the trade union has been duly registered under the TUA.

Law: s 13, Trade Unions At 1959,

8.5.8 Effect of registration

A registered trade union shall enjoy the rights, immunities or privileges conferted

under Pt IV of the Trade Unions Act 1959 (TUA 1959). In short, a registered trade
union may do the following; ’ )

8.5.7

N
L)
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Legal entity under its registered name

A trade union that has been registered may, under s 25(1) of TUA 1959, sue ot be

sued and be prosecuted under its registered name.

) Claim for recognition

R registered trade union may serve on an employer or company a notice of
daim for recognition under the Industrial Relations Aet 1967 and subsequently
commence collective bargaining on behalf of members within the scope of its
representation. Upon the completion of collective batgaining, it contracts on
behalf of its members by entering and signing a document known as a “Collective
Agreement” which comprises the terms and conditions of employment.

) Immunities from civil suits in certain cases

Section 21 of TUA 1959 provides that no suit or legal proceedings shall be

maintainable in any civil court against any registered trade union for any act done

in contemgilation or in furtherance of a trade dispute to which a member of the

trade urdicn 1s a party on the basis that:

o _itinduces some other person to break a contract of employment; or

o \“that it is an interference with the trade, business or employment of some
other person or with the right of some other person to dispose of his capital
ot of his labour as he wills,

In National Union of Plantation Workers v Abdul Hamid (1963) 20 M1L] 73, a libel action
was filed against the Union and its officers for an alleged defamatory statement
published in the Union’s newsletter. The Court of Appeal held that under the Trade
Unions Ordinance:

“A trade union is not liable to be sued for a libel published by its servants or indeed
for any other tortious acts where liability springs from the ordinary principle of

vicatious liability.”

The Court of Appeal also held that s 22 prevents an action against the union of a
representative action in which its members are sued as representative defendants.

A similar approach was taken by the Federal Court in the case of Malaysia Galvanised
Iron Pipes Sdn Bhd v Metal Tndustry Employees’ Union & Ors [1971] 2 ML] 173. In that
case, the Federal Court ruled that it was not possible for a company to obtain an
injunction to restrain the Union or its members from erecting 2 shed in front of
the company’s premises for the purposes of picketing, on the basis of s 21 and 22
of the TUA.

Similarly in Kuantan Beach Hotel Sdn Bbd v Kesatuan Kebangsaan Pekerja-pekerja Hotel, Bar
& Restaurant Semenanjung Malaysia [2004] 5 AMR 342, the Hotel had failed to pay
the employees their contractual bonus under the collective agreement. The Union
notified the Hotel that the bonus was due and if the Hotel continued to delay the
bonus payment, it would proceed to picket at the Hotel’s premises. By an ex-parte
application, the Hotel obtained an order from the High Coutt to prevent the Union
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and its members from picketing. The Union then filed 2 summons to strike oyt the
Hotel’s application and sought to set aside the exparte order. The High Court alloyeg
the Union’s application on the ground that s 21 of TUA 1959 did not give the COUrf
the jurisdiction to entertain the Hotel’s action.

(d) Liabilities in tort and contract

By s 22 of the TUA, a registered trade union also enjoys a certain degree of
immunity in respect any tortious acts alleged to have been committed by of oq
behalf of the trade union. Nevertheless, a trade union is still liable in respect of

¢ matters concerning the specific property or rights of a trade union; of

any toftious acts arising substantially out of the use of any specific Property

of a trade union other than acts committed in contemplation or furtheranee
of a trade dispute.

In respect of liability in contract, a registered trade union is liable on any
entered into by it or by an agent acting on its behalf.

(¢) Authority to call for strikes or lock-outs

conttact

The registered trade union has the power to commence strikes or lock-outs

provided the necessary requirements under TUA 1959 and IRA are complied
with,

8.5.9 Controlling trade unions

The Trade Unions Act 1959 (TUA 1959) provides for a line of safeguards, which a,

primarily aimed at controlling the activities of a trade union that may depart Fom
the purposes that it was set up for.

One of these relates to the power of the Director General of Trade Unisas DGTU)

to cancel or withdraw a certificate of registration under s 15 of TUA 1959 where he
is satisfied, amongst others that:

® Any one of the objects or rules of the trade union is unlaw{ui;

® The constitution of the trade union or its executive is unlawful;

® The trade union has been or is being or is likely to be used for any unlawful

purpose or for any purpose contrary to its objects or rules;
The trade union has contravened any provision of TUA 1959 or any of its regulations;

The funds of the trade union are or have been expended in an unlawful manner
or on an unlawful object or on an object not authorised by the rules of the union.

The DGTU is also armed with the powets to suspend a branch of a trade union undet
5 17 of TUA 1959 if he is satisfied that the branch has contravened the provisions
of TUA 1959 or the rules of the union,

The suspension takes effect upon the issuance of an order of suspension, which
may contain such directions as the DGTU may consider expedient. Until the order
of suspension is revoked by the DGTU, the branch of the trade union in respect

8.5.9 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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¢ which the suspension order is made is prohibited from carrying on any activity,
0 :

except as may be specified in the ordet of suspension.

The most severe form of control is the power of the Minister of Human Resources

suspend a trade union under s 18 of TUA 1959. The Minister of Human Resources

D i 5 5 % i 5 )

L s the absolute discretion, with the concurrence of the Minister responsible for

25 b 4 - " - ‘ -
internal secutity, to suspend for a period not exceeding six months any trade union

1 . . . . . . - .

which, in his opinion is of is being, used for purposes prejudicial to or lﬂcompauble

with the intetests of security of or public order in Malaysia or any part of Malaysia.

The order of suspension shall be published in the Gagerfe and may, at afy time, be

fed ot revoked by the Ministet. The order of suspension carries with it three
va )

consequences: ]

(1) The certificate of registration of the trade union shall cease to have et.f?ct and the
trade union shall cease to enjoy any of the rights, immunities and privileges of a
registered t-ade union;

(2) The trade anion shall be prohibited from carrying on any activity whatsoever; and

(3) N person shall take part in its management or organisation, ot act or purport to
Jct o behalf of the union as an officer of the union.

Law: s 150)D), s 17(1), s 17(4), s 18(1) and s 18(6), Trade Unions Act 1959,

8.6 Recognition of Trade Union

8.6.1 The recognition process

The exptession “recognition of a trade um'onj’ denotes a process whete a trade
union of employees seeks official acceptance from th-e employter' to act on _b_ehal.f
of the employees of the company to commence co]lectljc bargaining, I\{ec()gfntu_)r_l is
a prerequisite to Collective Bargaining, Thls is an essential _step as o.[.ujc I‘ftrcogrutlon
is granted by the employer or company, it cannot revoke its rec.ogm_uon. ﬁﬂd grant
recognition to another trade union_whﬂe the former trade union is still in legal
existence, save for exceptional situations.

Part 111 of the Industrial Relations Act 1967 IRA 1967) provides for a C_O}'Hprelzcnsive
mechanism to settle industrial disputes relating to claim fc)r_ recognition of trade
unions. Section 9(1) of IRA 1967 provides that a trade union .Of workmen qmt
has majority membership of workmen other than those engagcd in thc managetial,
executive, confidential and security capacity, may seek ICCOgI'HtLOH in tCSPeCt of
such majority workmen other than those engaged in the specified categories. The
tecognition process involves the following stages:

(1) Claim for recognition
(2) Employer’s stand on recognition
(3) Action by the Director General for Industrial Relations
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(4) Minister’s decision.
For the purpose of carrying out the above functions, the DGIR:

The la?xr on trade union recognition underwent sion
Industrial Relations (Amendment) Aet 1990 which camZi
and the Industrial Relations Regulations 2009 which came

is empowered to require the trade union of wotkmen, the employet, or the trade
union of employers concerned to furnish such information as he may consider
necessary or relevant within the period specified in the requirement

may refer to the Director General of Trade Unions (DGTU) for him to ascertain
the issue competence

ificant changes brought by ¢
nto effect on 28 February 2022

into effect on 8 October 2009

8.6.2 Stage 1: Claim for recognition

The trade union of employees serves on the em
under. s 9(2) of the Industrial Relations Act 1967, 4
form in respect of the workmen or any cl

may enter any place of employment where any wotkmen in respect of whom a
claim for recognition is sought to be accorded are being employed to examine any
records or documents ot to conduct secret ballot.

ployer or trade union of employers
claim for recognition in a prescribeg
ass of workmen employed by such employer

The role of the DGIR under s 9 is aptly summarised by the High Court in the case
of Chugai (Malaysia) Sdn Bhd v Ketua Pengaral Perbubungan Perusahaan @ 2 Ors [2000]
4 AMR 4553 as follows:

8.6.3 Stage 2: Employer’s stand on recognition

Under s 9(3) of the Industrial Relations Act 1967 (IRA 1967)

of ‘employers, upon being setved with the claim for
which must be taken within 21 day

»an employer or trade unjgy
: tecognition, has two Options
: s after the claim for recognition has been served?
(1) Accord recognition to the trade union. Upon according recognition, the |
shall notify the Director General for Industrial Relations (D?}IR) (;r "R

* 2

2) If the i .
< con emcllj ]der dec1des not to accord recognition, it must notify the trade union
cermn it s 3 ; a
: ed in writing the grounds for not according recognition. If th ; S L e g

unton receives a notification from th 1 : = g - the trade Trade Unions (ptimatily to determine similarity of wades, etc” See Manister of Labour
accorded, the trade of work: © eAl'nP Qe mfm"mﬂg that recognition is not & Manpawer v Paterson Candy (M) Sdn Bhd [1980] 1 LNS 46) for his ‘decision” on the
: h, ; Wi men may within 14 days of receipt of the notificatior competency of the trade union concerned to tepresent the workmen of the employer.”
report the matter in writing to the DGIR. N

“Froca the nature of his functions as set out in sub-s (4A) and (4B) of s 9, the DGIR
mav ke such steps or make such enquiries as he may consider necessary or expedient
ta resolve the matter. Obvicusly, he has to examine the constitution of the union, the
nature of the work done by the employer in manufacturing goods or providing services,
the nature of work of the workmen, etc. He could also visit the work place and call for
dlarification from the union ot the employer. He may enlist the help of the Registrar of

Where the employer fails to revert with a decision on wheth N Before the DGIR can make any recommendation on the issue of recognition, he
accorded or not within the 21 days stipal * whether recognition has been would have to make the necessary enquities to ascertain whether the Union has
may report the matter in writi ys stipulated above, the trade union of\workmen satisfied three mandatory requirements:

y report (he matter in wiiting directly to the DGIR. This must be-dn» within 14
lays after the 21-day period has la - . s o132

’ ¢ as lapsed, failing which such claim of .fe it
. . : »f recognition

be deemed to have been withdrawn under s 9(4) of TRA 1967 5

(a) Firstly, the trade union must be competent to represent the employees of the
employer that it seeks to represent. Under s 9(4A)(a) of the Act, the DGIR
must “take steps to ascertain the competence of the trade union concerned to

Law: 3 A . .
WS SO ende 0 Tkl Ralaron 1 1957 represent any workmen or class of workmen in respect of whom the recognition
8.6.4 Stage 3: Acti is sought to be accorded.’.’ Competency check is to b(? done by the DGTU to
ge 3: Action by the DGIR determine whether the union can represent employees in the employet based on
the profession, etc and also whether the employees it seeks to represent fall within

ds O tra g
\% e1re t} € Mmatter n ICgﬂI t de union tCCOgI‘utl()n 18 blOu ht to dle DlIECtOI dle Scope Gf it E ato

General for Industrial Relati 5 ;
S g ; X elatéons (DGIR)’s attention by the trade union of workmen L _ ‘ . : :
’ as aduty to take such steps or make such inquities to asceRui It is instructive to note that s 26(1A) of TUA 1959 also provides that:

(a) the competence of the trac ;
: . trade uni : , i
workmen ot class of workmen | on of workmen concerned to represent any No person shall join, or be a member of, ot be accepted ot retained as a member
be accorded. and €n in respect of whom the recognition is Sought to by, any trade union if he is not employed ot engaged in any establishment, trade,
®) b ’ occupation or industry in respect of which the trade union is registered.
y way of sectet ballot, the perce
: e > ntage of the ) . ..
in respect of whom recc)gnitif;n is bei%l h Wolrlkmcn or class of workmen, In Attorney General Malaysia v Chemical Workers’ Union of Malaya & Anor [1971] 1
L 501 . N - . 5
g sougnt, who are membets of the trade ML] 38, an issue was brought before the High Court as to whether the Registrar

union of workmen making t} i
ing the claim., . . . ; . o i
of Trade Unions was correct in ruling that a company’s industries were similar to

those enumerated in the rules of the union. In the course of dealing with the said
issued, the High Court held that:

8.6.2
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