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Legal Compliance in India

1. LEGAL FRAMEWORK: EMPLOYMENT LAWS

The Employment Legal Framework in India consists ef the Constitution of
India, Central and State statutes, judicial precedents and collective/individual
contracts. The order in which the relevant sousses-of law take precedence in
the event of a conflict is as follows:

(i) The Constitution.

(i1) Central statutes.
(i11) State statutes.

(iv) Judicial precedents.
(v) Individual agreemcats.
(vi) Collective agrecnients.

It is relevant to mentioh that any act or omission that is considered to be an
offence or is prohitited under any laws of the land would also be deemed
to be violative/prohibited/offence under the employment laws, even if not
specifically covered.

Further, it is advisable to ensure that whether a specific Central or State
statute, or both, are applicable, and the same are complied with. Depending on
the facts of a case, Central/State-specific statues and/or compliances provided
therein may be applicable to an employer and/or an employee.

The Constitution of India is the primary source of law in India. It sets
forth the general rules for governance and coexistence. Further, it establishes
the fundamental rights which are guaranteed to every citizen (and in some
cases even to non-citizens) and the obligations of the State with regard to
safeguarding of these rights.

Part I1I of the Constitution lists the fundamental rights guaranteed to a person.
These include the right to freedom of speech, the right against exploitation,
the right against forced labour, the right to constitutional remedies, the right to
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form associations or unions and the right
out any occupation, business or trade, etc.
With respect to fundamental ri ghts guaranteed under the Constitution,

Article 14, Article 15 and Article 21 are especially relevant in the context of
employment laws.

to practice any profession, or carry

pronouncements have established that this right includes the right to a clean
and safe environment, suitable work conditions and privacy.

Apart from Article 21, all fundamental rights are subject to reasonable
restrictions as may be imposed by the State.

Though fundamental rights are generally enforceable against the State (i.e.,
in matters relating to employment in the public sector), depending on facts
such protection could, in adverse exceptional circumstances, also be extended
to employment in the private sector, if the private employer is regarded as
“State” by way of Judicial activism by Indian courts. In India, fundamental
rights, which automatically apply to all individuals, may not ordinarily be

information of an employee without his/her consent,
relief under the protection of Article 21 and/or ot
protection/privacy laws of India.

Central and State statutes — Central and State governments have the aathority
to enact labour laws. The primary labour statutes in India are enacicd by the
Central government, and the State governments have promulgatea Siate-level]
amendments and rules under them, Certain labour statutes have also been

enacted by the State governments, The most important labour statutes are:

The Industrial Disputes Act, 1947 (IDA). In India, most of the legislation

relating to employment matters apply to a “workman’. A “workman’ is defined
under the IDA as a person who is employed to do any manual, unskilled,

skilled, tech nical, operational, clerical or supervisory work for hire or reward,
excluding a person:

such employee may seel
her statutes such as dag

(i) who is employed mainly in a managerial or administrative capacity; or
(i) who being employed in a Supervisory capacity, draws salary exceeding
INR 10,000 (approx. USD 1 55)" per month or exercises functions mainly

of a managerial nature.

I. USDI1=INR64.11 (as on date September 13, 2017).
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An employee is classified as a ‘workm'fin_’ l?ased on the ndtll;l]‘e ;})f h:)slg'
her duties, and not the designation. Hence, it is important tq_e}s}td 19 m? IJ( °
description that clearly states the exact nature and extent of the mai y

ies and functions of an employee. . I
dm’}?eaInDA provides for investigation and settlement 0{) ll_nﬁustntal ?lbprlif)eti

ili i ides for the establishment of va
To facilitate this process, the IDA provi ‘ blist ety
iti iliati boards of conciliation, courts o
authorities such as conciliation ofﬁcer‘s, . ! S
i ibunals and national tribunals. It also prov
ot el sk | ffs, closure and retrenchment.
itions regulating strikes, lock-outs, ay-offs, :
COI%?Illtcler ihe %DA cegrtain industrial establishments may be reqpl_red (t,? ::It) :;p
] ; i g ittee, comprising -
a grievance redressal machinery or a works committee, :
jeirtlatives of both the employer and the employees, with a view to promote
i tween both sides. ' o
gOOTi;e?’t{ﬁ?;Eb %‘AV’T‘ONS ACT, 1926 (TUA) provides for the registration of
15 and enables collective bargaining.
traflr;‘: j’R:I.)US TRIAL EMPLOYMENT (STANDING ORDER,S) f(le;} 1 ?146
(TZSOA) regulates the conditions of employment of ‘workmen’ as le 10[(;:~t a;ﬁ
lc DA in certain establishments having 100 or more workn?e?n. ) 1;1 a
S;ates application of IESOA has also been extended to smaller establis mtf,t:_ 5.
Furthér employers in certain industries like the I'T/T TE: E:[?}?toﬁg zgn(gl g)pg;i ilr]:; %
i - scope of the IESOA. The ;
in certain States are exempt from the scope 0 ' e g
; stabli hich the IESOA is applicable to _
the employers of establishments to w ( S—
i | standing orders) and have the same :
standing orders (or follow the mode _ e 5
ifyi p i ’ tten documents dealing w
rtifying officer. ‘Standing orders™ are wri e
]I:je);'r?lesc g.nd gon%litions of employment, and are based olr)l ﬂ;i mi]rlm]}lzg (;Kmélla;(c:iz
i del Standing Orders prescribed by the -Si
P oriion w dmied | s, the trade unions or workers are given
such orders are drafted by employers, the tra _ SE
i i . The Standing Orders have to
rtunity to provide comments on them ng O
EE gt;:)r}:?ﬁed b}): thepGovernment Ce:rtifymg Officer Who adjud_wdtes upon the
fairness and reasonableness of the provisions c_ontamed thgem. F—_
The FACTORIES ACT, 1948 (FA) estabhshe_s V;’O:il?m gbc:)n t ;(i);ited
ing i anufacturing facility, including bu not |
employees working in a manu . eludh i ot Jimitec
i 5 . It also imposes safety oblig :
to, work hours, holidays, leaves, etc ; - o i
: i ic: having ten or more workers
the employer. It is applicable to factories s (% modding
i i i d twenty or more workers (i _
working with the aid of power) an : kit
i i as hat the Factories (Amendmen ;
without the aid of power).Please note t i
i [ t 10, 2016 by the Ministry o
2016 was introduced in Lok Sabha on Augus 0, e o
Factories Act. However, ti
bour and Employment to amend the
%Saepotlé;ber 15, 5017) the Bill has not been passed and hence, the proposed
amendments are not effective.

imi icabili industrial establishments such
shold limit for applicability of the IESOA to in
& ;rsh ;?nl?{r:;nz?taka land Mah[;rashlra is fifty workmen (and not (100)).
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s gzeel:ft(l)’ﬂgﬁi\? ch WAGE:S ACT, 1936 (PWA) provides for the payment
g il é«; e, gsoéet pt‘:rsonsil(as defined thereunder), employed in specified
dustries actories, railways, mines, etc., and it grants a s :
effective remedy for illegal deductions and/or un justified de lag;~ i;l ;a;i ;I;eijgegnﬁ

only applies to employees drawi 20es
by ployees drawing wages up to INR 24,000 (approx. USD 347.35)

Tl“ile MINIMI_JM WAGES ACT, 1948 (MWA) safeguards
‘\:v(;{a ers, rﬁlosﬂy in the unorganized sector. It establishes a min
(:N : ;(lj] S; iig?\{féluiil;%lrozr;}fent. "l;he ‘climorganized sector” refers to enterprises

_ 8 or seli-employed workers and engaged in th o

or sale of goods or providing service e s thars o N
ot pOOds | s, and employing less than t 50N
E,Z?ES;’OETI ganized sii:ctor worker’ means a home-based worker sel?e;?iarlsc)(;:ci.

a wage worker in th ani i der i
ooty e unorganized sector and is broader in meaning
4 Ztl;:uf:rl;ﬂgfxz t(g}Ft' £(Z;]:1 Il;’]i ?BCE_'I; 1;:9?5 (PBA) provides for the payment
: € of factories, and other establish

employing twenty or more persons in any industry to do any skilled orlzfn;;clsfetcsi

manual, s A ] ni '
» Supervisory, managerial, administrative, technical or clerical work

or hi ( '
for hire or reward, whether the terms of employment be express or implied
,

on the basis of profits or productivit i
‘ 8 y of the establishment. PI
?nnoliﬂf;ngfel(;)]rieq; Iea;"mn%l less than INR 21,000 (USD 328 approi?fﬁa?&t) ts:;
¢ g1bie for the statutory bonus as provided herei
’ ; in.
payTrgz rﬁﬂg’CLfYEES COMPENSATION ACT, 1923 (ECA) provides for the
mpensation to employees in certain specified industries; an;l

their dependants, in case of injury and accident (including certain occunativnal

S:;ZEE;)/ arisz‘iingthour} I;)f and in the course of employment, and retuiing in
or death. The amount of compensation to b i s
- . - e ¢ d a ‘
nauﬁe (g' Aﬂllry, the average monthly wages and the agepo(}la:lzr-ve;:(l);g; e
o e o AT e S
_ : s benelits to workers in case of sickness
$:;rsn£ye, at;l;[;eg;;ic?; perdmdane}?t physical disability resulting in (l:os]‘]:: :)bl;
' acily and death. Please note that only employees dr: i
?hff]baéﬁe?-.i ]fi?}.? t}éa;n TNR21,0_00 (USD 328) per month are Iéli_gyibh:- t;d‘;\;gi%
emLPIOYng éuchenumllfé r]S fElpplul:able to factories and notified establishments
in ol employees and meeting s iteria, as
be %I;ec:fled by the relevant government notiﬁcg;i%);mh oter Crlterld, wm
. O{i ;;_A]Z;ER?{ Y _BENEFIT ACT, 1961 (MBA) grants maternity leave
nefits prior toland after child birth, medical termination of
S;teg&gn;y or miscarriage. It is applicable to INTER ALIA factories and/or t
fm-a D;s lr;r}:ents having ten or more employees. This is a compulsory beneﬁ(;
I ]ﬁ ga ose t‘i]vomen employees‘ who have been in employment for at least
de%ivg %sls_l mM ]§ tWe_Ive months immediately preceding the date of éxpected
ry. The MBA will not be applicable if an em ployee is covered under the

the interests of
imum wage for

4
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ESIA. Recently, the MBA has also been extended to a woman who adopts a
child below the age of 3 months and to a commissioning mother.

The EMPLOYEES’ PROVIDENT FUND & MISCELLANEOUS

PROVISIONS ACT, 1952 (EPFA) was enacted to provide retirement and
death benefits for industrial workers in establishments engaged in certain
specified sectors such as those engaged in manufacturing activities, mines,
etc. However, the benefit has been extended to almost all the sectors that have
more than a prescribed number of workers. It provides for the establishment
of provident funds, family pension funds and deposit-linked insurance funds
for the employees, which taken together provide old age and survivorship
benefits, long-term financial protection and security to the employee (and
after his death to his family members), and premature withdrawals in times of
financial need. Please note that only employees drawing a salary of less than
INR 15.800(USD 233) per month are covered under the EPFA while for the
others earning above this threshold, the statute is not applicable.?

The PAYMENT OF GRATUITY ACT, 1972 (PGA) provides for the pay-
ferit of a gratuity to employees who have rendered at least five continuous
years of service with an employer. The gratuity is paid on termination of
employment (earlier in case of death or disablement). The gratuity is payable
at the rate of fifteen days’ wages, based on the rate of wages last drawn by
the employee, for every completed year of service or part thereof in excess of
six months, subject to the ceiling of INR 1,000,000* (approx. USD 15,600).
However, in case of death or disability, the requirement to complete five
years is not applicable.

The CONTRACT LABOUR (REGULATION AND ABOLITION) ACT,
1970 (CLRA) - Employment of contract labour is regulated by the CLRA.
CLRA requires, every covered principal employer (who em ploys or employed
on any day of the preceding twelve months twenty’ or more ‘workmen’ as
defined under the CLRA) to apply for registration with the Registration Officer,
and every contractor, who wishes to undertake or execute any work through
contract labour, to obtain a license from the Licensing Officer.

STATE-SPECIFIC SHOPS AND COMMERCIAL ESTABLISHMENTS
ACTS (SEAs) — Every State in India has in place its own Shops and Com-
mercial Establishments Act to regulate the terms of employment in shops and
commercial establishments in the State. The SEA regulates INTER ALIA
the terms and conditions relating to working hours, payment of wages, leave,
holidays, payment for overtime work and notice for termination, etc. SEAs are

3. The Employee Provident Fund Organisation has proposed to increase the salary
threshold from INR 15,000 to INR 25,000.

4. The Cabinet has passed the bill o enhance the gratuity limit from 1,000,000 to
2,000,000. However, the same is not effcctive as on date (September 13,2017).

5. Please note that few States such as Rajasthan and Maharashtra have increased the
threshold of 20(twenty) workers to 50 (fifty) workers.
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(vii) Any benefits that an employee is entitled to.
(viil) Type of contract: fixed term or indefinite term.
(ix) Period of notice required for termination of employment,
(x) Leave entitlement.
(xi) Conditions under which the employer can terminate the contract,

(xii) Non-compete, confidentiality, non-solicitation and other restric-
tive covenants.

(xiii) Applicability of employee handbook, service book.

(xiv) Transfer. If the parties wish to agree to negative/restrictive
covenants, it is advisable to record the same in writin g. How-
ever, some of the provisions such as non-compete would not be
enforceable after termination of employment though they may
hold some deterrent value.

Where an employee is covered by a collective agreement, the working hours,
schedule and remuneration applicable to him must be determined in compliance
with such collective agreement (including applicable laws).

2.3 OrAL CONTRACTS

So long as there is a valid offer by one party which is accepted by the other
party, and such acceptance is communicated to the offering party, therc
exists a valid contract under the (Indian) Contract Act, 1872 (Contract 2 ey
Employment contracts may be entered into orally, except where the wyitien
form is required by law. If there is no written contract, the party seeking to
enforce an oral contact will have to prove the existence of such.a centract in
the event of conflict between the parties.

24, EmMPLOYEE HANDBOOKS

Except in certain cases where the law requires certain aspects of employment
to be notified or displayed or publicized by an employer, as covered in the
IESOA, there is no legal obligation to prepare employee handbooks. However,
it is a common practice to do so in most industries. Where the employers have
prepared employee handbooks, they are obligated to make them available to
the employees. Employees’ acknowledgement to adhere to the rules contained
in a handbook is usually procured in the employment contract or at the time
of issue of the handbook. Companies are allowed to establish the policies and
procedures they deem convenient and make any amendments, as long as they
comply with the statutes, collective bargaining agreements (if any) and the
employment contracts, and do not downgrade the conditions established in them.

INDIA

The contents of the handbook(s) are generally divided in two parts. One part
contains information on statutory benefits which employees are entitled to but
which are not necessarily mentioned in the employment contract (e.g., pension
plans, retirement plans, allowances and state insqrance). The second part consists
of any other internal benefits and by-laws which regulate crr}ployment (e. 2.,
conduct and disciplinary rules and procedures, rules regulating promotions,
safety standards and health standards). Some employee hz}ndbooks also include
policies relating to employee travel, benefits, expenditures, procedure for
reimbursement, etc.

2.5, JoB DESCRIPTIONS

Job des<tintions are relevant in order to determine whether an employee fal!s
under'the definition of a ‘workman’ under the IDA or a non-workman. This
description is significant as most of the labour and _employment statues apply
voworkman’ category of employees. Job descriptions are also necessary for
defining a hierarchal structure of an establishment and to convey expecta-
tions, fix responsibilities and assess performance (_)f an er_nployee (though the
same may not determine whether an employee w_lll quallf_y as a workman or
non-workman). Thus, job descriptions should be included in the employment
contract/letter and must state exact duties and nature of the job (as may be
revised from time to time, as per the terms of employment).

2.6. OFrFER LETTERS

Indian employment and labour laws do not mandatorily require an employer
to issue an offer letter to a prospective employee.

The offer letter is not binding upon either party until it is cor_lstructed to be
an employment contract under Indian laws, that 1s, there.is a valid offer by one
party and acceptance of the same by the other party. It is a common practice
in India to annex the detailed employment contract or make reference to the
employee handbook, if any with the offer letter, u_nless the offer letter has
detailed terms and conditions of employment in which case upon acceptance
by the employee the offer letter becomes a contract. The oﬁerl letter would
merely state the broad terms of the employment, that is, term of employment,
designation and compensation, etc. The employment contract would detaz[_af[
the terms and conditions of the employment such as exact nature of duties,
work hours, compensation, etc. In the event of a discrepancy, the employment
contract supersedes the offer letter.

Where an employee accepts the offer letter, and the company revokes
the offer before the employment contract is signed or comes into force, the
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company would be obliged to pay the damages suffered by the prospective
employee if he or she adopted measures in order to start working in the offered
position (such as giving notice at a previous job or relocating, etc.). Therefore,
it is a common practice for an employer to make the terms of the offer letter
subject to certain conditions, for example, submission of original documents,
background check, medical examination, etc. The liability of the employer

and the amount that may be payable by him may be determined by the Courts,
and not provided under any statute.

2.7. CHECKLIST OF D0’S AND Don’Ts

— Execute an employment contract in writing, as it avoids potential conflicts.

— The employment contract should contain detailed terms and conditions of
employment, including but not limited to, provisions regarding disciplinary
action in the case of misconduct, salary, benefits, pension, retirement
date or retirement benefits, etc. (unless certain aspects are covered in
employees’ handbook/manual and a reference of such a manual is made
in the employment contract),

— Provide an employee manual containing all the terms and conditions
of employment in detail, and incorporate the same by reference in the
employment contract.

— The employment contract should clearly state the functions, duties and
obligations of the employee.

— The employment contract should specify if it is a fixed term, for a Specitic
purpose or an indefinite term contract.

— Requirements under the State-specific acts should be checked through
lawyers to avoid any conflict.

3, RECRUITING, INTERVIEWING, SCREENING
AND HIRING EMPLOYEES

3.1. OVERVIEW

Indian employment and labour laws do not provide for any rules relating to
recruiting, interviewing, screening and hiring, and in fact they do not neces-
sarily require any formal procedure regarding the same. Therefore, it would be
up to an employer to devise its own policy regarding recruiting, interviewing,
screening and hiring. Companies in India usually have a Human Resource/
Administration department to manage the same.

However, it may be pertinent to note that an em ployer would be required to
observe the fundamental rights envisaged in the Constitution and/or the relevant

10
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applicable laws. For instance, an employer unld be hr.e%ulred ic; I&;lzgi;)kﬁfg
the private information with respect (o an applicant whic . trlnay s ¢ 13“23
her knowledge at the time of recruitment in acco-rdance w1t_da§_? sl
such as the data protection/privacy laws of India and avoid discrim
applicants.

amgflzﬁ;?aell;?gn employer (in the private sector having mor? than i;\:ie)?g;frilv:
employees) is required to notify the vacancies to the local emp_oyment tt(}) cha 1%1 [
in the prescribed format. However,_ there is no mandatory reqlulremelz A }Eﬂ] "
any person from among the applicants forwarded by employmen ge.

3.2. RECRUITING

Apart frota certain government employments, Indian employ(f:metnt lle;\grg
do net wovide any rules relating to recruitment process. The_ ffnfra Pty
the-State governments have their own set of rules and regulatlo{lcsl or F
reapective employees. However, the recruitment process must avol imc)lrfmm
of discrimination. Employees working in the public sector are p_rqltec el_ o
discrimination on the basis of race, gender, place of birth, domicile, religion,

i scent, etc. . 1
Cdsﬁjtl?gz;i, there is no specific law granting Sugh a protection to f{:lﬁplgg:sg
in the private sector, the sam;a may gecomﬁtappllcable in certain cases bas

j inciple of public policy and equality. _ _

On';‘}llq?ljircllrllliilpRemuaeratio?l Ac{ 197_6 (ERA) provides that in the recr[?i?f}?é
process, no employer shall, discrimlr_late ba_se'd on gende_r, excep(t1 w ‘e {he
employment of women in such work is prohibited or restricted unc erfdnt;:/o o
for the time being in force (such as in work of hazardous nature in fac .

or in underground mines).

3.3. EMPLOYMENT APPLICATIONS

Indian labour and employment laws do not §peciﬁcally provide ‘ffor nl;lat;etrs
relating to employment applications. Accordingly, the employ‘ers dred_;e > !
decide on the information they wish to procure from the_prospectlve cax; idal tO
Generally, the employment applit_:ations are _cu_sFommed frlom e;np ogsirin
employer. Although there is no specific la'_w prohibiting an emp l?yer Tom liL iong
a prospective employee personal questions related to health, racei reergma 5
caste, etc., it may be pertinent to note that such enquiries by an emp\oy : tify
be deemed as unethical, unless there exist .reasonable circumstances to 1g_us iz
the same. For instance, where a prospective employee would bg Worb mgg' "
close contact with other employees, it could be ethical to enqulrf‘: a C[)]uaﬁh
applicant’s health in order to ensure such applicant would not pose a he.

11
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risk to the other workers. In any event, please note that an employer will be
required to protect such personal information obtained from 2 prospective
employee, from any unauthorized third-party disclosure, as per applicable
data protection and privacy laws of India

3.4. PRE-EMPLOYMENT INQUIRIES

There is no specific law relating to mandatory pre-employment inquiries.
It is a common practice for employers to conduct such inquiries in order to
ascertain the suitability of a candidate for the job. It is advisable that such
inquiries be conducted only with the prior written consent of the employee to
avoid any allegation of breach of his/her constitutional right to privacy and/
or data privacy laws, as applicable, at a later stage. For instance, information
requests with respect to sexual orientation, caste, religion, financial status, etc.

3.5. PRE-EMPLOYMENT TESTS AND ExAaMINaTIONS

Companies are allowed to carry out all the tests and examinations needed to
ascertain the suitability of a candidate for a job. The test and examinations
may vary depending on the nature of Job. For instance, where a candidate ic
being employed for a specific task involving physical strength, an empleyer
may require candidate(s) to undergo a physical fitness or drug test.

3.6. BACKGROUND, REFERENCE AND CrEDIT CHECKS

In India there is no specific law which prohibits an employeriiom carrying out
a background, reference or credit check, However, credit information is only

worthiness of a person.

It is common for employers to ask prospective employees questions regarding
their background, and an employer can ask a prospective employee to bring
references from past employers.

Recently introduced, the Information Technology (Reasonable Security
Practices and Procedures and Sensitive Personal Data or Information)

12
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- e in India with
les, 2011 (IT Rules) provide for data_plrotectlon/?n(\jf:%lf}’ ]szivilr]:fonnation-
Ru eii to personal information and sensitive personfﬂ” ata ation of a person,
As perpthe IT Rules, sensitive personal data- (ir lc?fr ?*‘irr[lzl?mial information
s o T0f i Iso consists !
; ollowing information, also : trument
am%ngbéggi iccount ci credit card or debit card or other payment ins
such as

details (which includes the credit information):

regﬂl’

i) password,; o
(53 ghysical, physiological and mental health condition;
(iii) sexual orientation; _ _
(iv) medical records an_d history;
jometric information; . over for
((\% Z;(;/r?i(é:tail relating to the above clauses as provided to the employ
Vi i
Hviding service; and _ ' v
i) ?;\“Q)’f thge information received under above c]dusei 'bgttohremheprm); 5
p :of'l processing, stored or processed under lawful contra
L - 4

i thorized
A¢ per the IT Rules, it is the obligation of thif: employf:r_ (or any eg;:ti); Zu o
N3 per half), for the purposes of collection, recelving, proc ssing, —
el o rdha’ndling any one or more of aforemen_ﬂoned scla.n‘bltf;]fzu[id sonal
Flelflol;nmgat(i)on to put in place a privacy policy. The privacy policy s
in )

the following aspects: | | | -
(a) details regarding the handling of or dgahng with S;-Ch information;
(b) details regarding the type of informatlo‘n Cﬁl'lﬁgéifﬁaﬁon;
(c) the purpose of collection and usage of suc 1{ icpa .
(d) disclosure of such information (including to a ft y f:p mte,c[ion »
) reasonable security practices and procedures for pt e
¢ information, as approved and notified by the governmen
l - . - .
compliance by the recipient of such information).

Other obligations of the employer as per the IT Rules include the following:

i in writing (through a letter,
W emplo}’?lf) ?“?g;lfhgtﬁ:;lg;::?the or she fbta'ms information
faX ad ‘e-maleswords financial information (such as ban acccnlm'ti
1nc19d1ngdpa‘(iebit card or other payment instrument details), phyﬁzcad
e Cﬂft‘ loliealth condition, sexual orientation, medwal_ rgcorde.t _‘n:] -
ﬁrilsic:} EI:Hd biometric information, or any other personal g}lfor;na é(;es,

(b) this in}éormation 1s to be 1(11sed téy the employer only for the purp
ich 1 s obtained; an ]
flcl)r wnl?llclrcl)lter;ust give the employee access to cat:ry 0}111t anﬁsr;lct.

© E:s{:aiy Eorﬁection to such information, or to withdraw the co
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on a few grey areas and concerns of the indus i _
said notification clarifies that the IT Rulesgigzgrjllgtggfg fgt; (l;(t)fclle e The
or any person located within India. Tt further clarifies that Consenty CoTPOrale
accord‘?d through electronic communication, thus, even an e- Canrdlso be
the policy of the company would also amount to cénsent underatilcei)%dnc_e of
An employer is require(_:l to ensure compliance with respect t(e) ! R‘_J].es.
personal data or information of a prospective employeel v ds‘?nsmve
background check and must procure a written consent there 1 ) (')lng the
of a background check. ¢ rom, in advance

3.7, INTERVIEWING

Except in certain Publjc employments, it is not necessary for an empl

f:ondupt an nterview in every case, and there are no specific re IF;_OYGr to
interviewing for a job position outside the domain of public ad 1%1111 ations on
However, Interviews are conducted as a standard practice b mmStraiflon.
employers but, is advisable that the questions posed at the cang i tOS‘t of the
be carefully selected to avoid any discrimination allegations. Als idates s‘hould
be taken not to ask personal questions that may not be necei;sar' Ofi Care‘shopld
th(? suitability for the job. Since the law regarding privacy ca;tg ayu O aeneshing
it is alwgys advisable, as a matter of caution, to keep'em l(; ce ary wide net,
private in order to avoid potential future claims. Regar df;, ydi ff’lf ormatior
it s not tl..le(_gal for an employer to ask questions with respe Cflo ; ¢ f” lm;namn,
caste, f'ffllgl(m{ €tC_-; however, such questions are considered to bcfz ; l‘;‘uo .
and/_ar unprofe.mqnal as they may not be relevant for the " 116 : .,‘mcal
earlier, the rules with respect to public job interviews ifvould bé‘ Lr- , 3 .;tare'd
the government/department specific statute or rules. The inte prescri hed in
conducted in person, or by telephone or any other m.eanq O\ Sr7iew
the parties. N

may be
agreed between

3.8. HiriNG PROCEDURES

In addition to the procedure followed by the employer for selecting cand;
the employer must also notify the vacancies to the local em lo lngthmchdate
(estabhshments in the private sector employing more than t[\)nfeﬁine; fxchange
are required to notify the vacancies to the local employment exy}],VL péfrsons
Apart from certain laws relating to recruitments in the (I:ij?ge'”-
Indle‘m Iabogrl and employment laws do not specifically PrOvige : c .<,c.act0rT
re]atmg to hiring prgccdures. An employer is free to adopt a fOCedor md;t_ers
is b_eSt suited for him to assess an individual’s suitabilit 11301" th U_rebw 1c_h
advisable that the procedure for hiring be based on objecti}\[/e factoisJ(i)n og:]é;
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{o avoid any claims on the grounds of discrimination. Further, care should be
taken to ensure that an applicant’s information that is disclosed by him/her
during the interview is not made available to other applicants, agencies, etc.,
in order to avoid any privacy claims and/or unauthorized disclosure of such

information.

3.9, FINES AND PENALTIES

Apart from certain State-specific laws and requirements in the public sector,
there are no other laws in India specifically relating to recruitment procedures,
hence there are no prescribed fines and penalties for violation of the same.

For instance, the DSEA mandates the issuance of a letter of employment to
the employ=és once they are recruited. In the event the employer fails to furnish
such letter, he/she would be punished with fine of up to INR 250 (approx. USD 4).
Furthes, as per judicial precedents, it has been established that in certain cases,
fatlure to issue such a letter may amount to ‘unfair labour practice’ resorted to
11 order to deprive employees of the benefits which accrue to them.

Where the right to privacy or any other fundamental right of a person
guaranteed under the Constitution is violated, such person may file an action
in the High Court or the Supreme Court under limited circumstances. The
Court can award compensatory damages or issue an injunction, as the relief
sought may be.

Where an employer contravenes any provision of the ERA, he may be im-
prisoned for a period of three months up to one year and fined up to INR 20,000

(approx. USD312).

3.10. CaeckLisT oF Do’s AND DoN’TS

— Tt is always advisable to seek the prior written consent of the prospective
employee before conducting any background, reference or credit checks.

— A ‘non-disclosure and confidentiality” agreement should be executed with
service providers to whom the background, reference or credit checks may
be outsourced.

— An employer may transfer sensitive personal data or information for the
purposes of background, reference or credit checks, however as has been
mandated under the IT Rules, the services provider should ensure the same
level of data protection as is required to be adhered to by the employer
under law.

— The offer letter should always be made subject to completion of background,
reference, credit, medical and other checks.
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If the employee is suspended
paid Suspension allowance. As per IESOA suspen

sion allowance sha]] be 50%

A arnat i
ew States (Karnataka, Tamil Nadu) have enacted 3 special legislation

named as Payment of Subsist
_ sistence Allowance, whi S
subsistence allowance to a covered emp]oyeej Gurimg tomates ofae o o,

Time frame Tamil Nadu Karnataka
i i ¢
First 90 days 509 of the wages an 50% of the wages an
srri]:ployee was Flrawing employee was drawing
7: ore suspension before suspension
3% of the wages an 75% of the wages an

employee was drawin
g employee was drawi
before suspension . S

2. 90 > 180 days

3 ] : i before suspensi
80> Entitled to receive full 90% of thfI:) w;ézrsl an
wages
ages employee was drawing
before suspension

. exual Harass ' ;
(Prevention, Prohibition and Redressaall;cfl:z;nem e e workglyoe

detail in Chapter 177 beIOW). , 2013 (POSH ACt) (diSCusst in

4.5, :
CHECKLIST oF Do’s ann Don’Tts

— Th : i iscipli
o }:eeioilr'lnssrg; [ljohcy on disciplinary measures should be clearly defined
o Ty p (;yee handbook or a collective/individual agreement
conduct and performance standards to be followed b)-/ the

employees should be unamb;j : .
theoigh an ermpliyes handhe [;g-uously communicated to the employees

~ The disciplinary proceedin
prescribed, to validate the p

~ The proceedings must comp
punishment imposed must b
of misconduct,

- A]'l records of proceedings must be main

— It is advised that an objective standar
established in the contract/manual to pr

g5 sho_u]d be conducted only in the manner
roceedings and the order of punishment

ly with the principles of natural Jjustice aﬁd the
© commensurate with the nature and seriousness

tained in written form.
d _for performance appraisals be
ovide transparency in the system,
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_ The disciplinary procedure should be carried out with transparency, and
evidence leading to proof of the alleged misconduct and the reasons for the
punishment imposed should be recorded.

5. TERMINATION OF EMPLOYEES FOR PERFORMANCE
OR DISCIPLINARY REASONS

5.1. OVERVIEW

An employer is required to follow the principles of natural justice (as discussed
below) while dealing with matters related to misconduct and disciplinary action.

Even in cases of serious misconduct such as acts of violence or sexual
harassmeat; etc., which warrant summary dismissals, the employee may be
dismissed immediately without any notice or payment in lieu thereof, provided
that the’employee has been given an opportunity to defend or explain his/her
actions (during disciplinary proceeding).

With respect to dismissal on the grounds of poor performance, an employer
would be required to follow the procedure as prescribed in the applicable statute,
that is, the IDA or the State-specific SEA (discussed in section 6 below) and/
or employment contract, as may be consistent with the laws of land. Where
the TDA and/or the State-specific SEA is not applicable, dismissal should
be in accordance with the relevant employment contract or company policy,
whichever is applicable.

In practice, a disciplinary procedure includes the following:

— The employer issues a show cause notice to the employee, giving details
of the alleged misconduct, and requests a response.

— If the explanation offered is not adequate, the employer issues a charge
sheet to the employee, giving details of the alleged misconduct in the show
cause notice.

— An unbiased ‘inquiry officer’ is appointed to conduct an inquiry of the
charges alleged. The inquiry officer is usually a member of the management
of the employer but it is also possible to employ an outside third party.

— An inquiry report is made and submitted to the disciplinary authority, and
a copy of the report is provided to the delinquent employee. A “disciplinary
authority’ is usuoally a member of the management or human resource
department of the establishment, who conducts the disciplinary proceedings,
that is, he/she hears the arguments of the opposing parties, takes into account
the report of the inquiry officer, etc., and gives a decision with respect to the
alleged misconduct.

— An employee is afforded another opportunity to explain his/her case, and
to counter the allegations.
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According to the principles of natural Justice, the disciplinary procedure has
to include:

— the right to be heard (audi alteram partem);
— the right to know the charges and cross examine wilnesses; and

— the right to access relevant documents, instruments, etc., to properly defend
one’s case.

The disciplinary authority Imposes a punishment on the employee only after
taking into consideration the inquiry report, representations made by the
employee and any other relevant documents and circumstances.

The following conducts are typically considered ‘misconduct’ and trigger
disciplinary proceedings:

— Indiscipline and disobedience in the employee’s performance of duties.

— Verbal or physical offences against the employer or other company em-
ployees or their families.

— Breach or abuse of trust.

— Consumption of alcohol, drugs and other banned substances, smoking etc.
on the company premises or company sponsored events,

— Harassment of the employer or of any persons working in the employer
organization based on race or ethnicity, religious or personal convictions,
disabilities, age or sexual orientation, including sexual harassment (which
has to be dealt with, in accordance with the POSH Act).

The list above is indicative only and is not exhaustive,

5.2. SEPARATION/SEVERANCE PAy

‘Retrenchment Compensation’ (discussed in section 6 below iis required to be
paid (to workman) under certain circumstances prescribed in the IDA (SEAs
usually do not provide for payment of any severance pay). The IDA clearly
states that termination of employment (of workman), which is punishment
inflicted by way of disciplinary action, would not amount to ‘retrenchment’, as
defined therein. Hence, under Indian laws, retrenchment compensation is not
payable for termination of employment on account of misconduct. However,
such a term may be provided in the employment agreement or employment
handbook. Having said that, dny severance payments are uncommeon in cases
of misconduct or dismissal of employees.

Depending on the eligibility of an employee, statutory dues such as gratuity
or accrued leave may need to be paid out by the employer. Such benefits may
be offset by any damage or loss caused by the employee up to the limits as

provided under laws (such as the PGA and the PBA) with respect to certain
category of employees.
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5.3. FINES AND PENALTIES

The Courts may issue a writ against employers in tl:ie_ pub]i_c selc;(;)ref:))\; )a
ismi : | iscrimination (discussed in section i
ismissal based on any kind of discrimina i '

’ An employee (even in private employment)f(:ﬁn ghalilelr_lge an r(;réleegu?i
ismi ich i inter alia if the disciplinary p

smissal on grounds which include in alia ' ] -
i]as not followed, natural justice was denied, if the‘ l(clllcelged misconduct did
i 1 [ s not justified.
t occur or if the punishment 1mpos§ad was no -

iy The termination may be declared void, and the Court may order remstd‘te.{flg?t

with or without back wages, though such an order would be rarely availa be

for the ‘non-workmen’ category of employees (for whom damages may be

generally awarded).

5.4. CHECKLIST OoF Do’s aNp DoN’TS

Itis advisable to provide objective standards for determining performance
of an employee in the employment contract or hapdbook. The employee
contract or handbook should clearly state the.dlsc1pllnary p‘rogedur;ci thz?t
is to be followed and the kinds of conducts which amount to “misconduct.
"fhe employee contract or handbook should state the cases in which employees
ould be or not be entitled to a severance pay.
— %here the delinquent employee is a senior/management level employe::,
and the disciplinary proceedings are conducted orally, it wogld be ?m(:!ent 0
record the minutes of every meeting in writing and to obtain the signatures
f both the parties on the minutes. Ny
%he employﬂaent contract or handbook should clearly state that an emplcger
has a right to dismiss an employee where such employee neglects and/or
fails to perform his/her assigned duties.

ORCE, AND/OR

: LAY-OFFS, REDUCTIONS IN WORKF i

° REDUNDANCIES AS A RESULT OF JOB ELIMINATIONS
OR OTHER RESTRUCTURING

6.1. OVERVIEW

Depending upon the nature of the establishment, the terminatipr; oflerlﬁplﬁz]rgsgt
i a ‘shop’, ‘establishment’ or ‘commercial estabhis ;
of a person in a factory, a ‘shop’, ‘establis g
je IDA and/or a relevant SEA. In ca
as the case may be, would be subject to ) i
of an employee being a ‘workman’ under the IDA (‘lrre_spectwer of whlether het
is employed in a factory or an establishment), termination of his employmen
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or retrenchment will have to be in accordance
entitled to inter alia retrenchment com
in accordance with the IDA),

If the terms of e
notice provisions ngggg [?;;n:lﬂlc?yeﬁ oL i
% 3 ther pe : i i i
- sty : : otner payouts at the time of ati
mployment the latter would supersede the statutory provisiomerﬂn;l\zzt\ign
sions. r,

ma is
nager/supervm(_)ry level employees are usually not covered by SEA

with the IDA (i.e.. he will b
pensation (severance pay), c::tlculate:i3

employee handbook, if any.

Indian e ¢ i
mployment laws applicable to establishments which qualify as

‘industry’ as defined i
s in the IDA or otherwi
ise : lerminati
employment of workman on the following gro’ull)ll;i‘%d]y e fermination of

(1) Dismissal due to i
(i missa cessation of business or 3 i
(u) Rg:sngnatlon as per the terms of the contra{)cirt o business ndertaking
(llll) D!smlssal for misconduct. .
(iv) Discharge which covers reti
of contract.
(v) Retrenchment (termination
workman for any reason oth

The IDA provides
complied with wh

rement, dismissal for ill health and expiry

) by the emplo
yer of employment
er than those mentioned abovg "

for sati
the compensation and other conditions that are t¢ be

ere an emplo i
: ployer wishes to lay-off, retrench on account of

the requisites of the D
A and/or SEA with
and clos Al SEA with regard to lay-offs, & i
Unde:i ﬁ gli[ll)lxiertdkmg, as applicable (as discussed ig s(;;‘luj)neglf’zngai]mes
: » termination of services of a workman by an err-lphg3 Ow‘)'
SN\ yer is

b te

(i) by w : is infli
(ii; Vg]unzgrc})/f r};ltli?lshment inflicted pursuant to disciplinary action:
volun ement of a workman, or retirement of k a
... Teaching the age of superannuation:  orkman upon
(iii) a Fesult of the non-renewal of ;
stipulation thereof: or

(iv) on the ground of continued ill health.

The SEAs may require certain conditions to be fo

such as in the ca . _
i Delhi, an emi)e of DSEA, which is applicabl

stating reasons fo

the contract of employment or under a

llowed in case of termination

_ to shops and establis
it : € to shops and establishments
YEr 1s required to serve a notice of at least one monﬂ:

I' terminati in Ii
Ination or pay wages in lieu thereof to the concerned

22

INDIA

employee, if such an employee has been in continuous service for three
months or more.

In all cases, if the employment contract provides for better terms and
conditions relating to retrenchment, including payment of compensation and/
or notice of dismissal, etc., the same would prevail over statutory obligations.

6.2. REDUCTIONS IN WORKFORCE/LAYOFFS/JoB ELIMINATIONS

The employment laws in India do not make any distinction between collective
and individual terminations of service.

Where a reduction in workforce or lay-off is contemplated in an establishment
which qualifies as an ‘industry or industrial undertaking’ as defined in the IDA,
the provisteris of the [DA would be applicable in addition to any other Central/
State-statutes which may be applicable to a particular industry/employer or
eriployee having worked for a certain period of time.

Retrenchment — The IDA, sets out detailed procedural requirements for
setrenchment of workman who has rendered at least one year of continuous
service. Generally speaking, the procedure includes:

(i) Giving notice of one month or three months, as applicable (as per the
IDA), or wages in lieu thereof, and retrenchment compensation equiva-
lent to fifteen days average pay for every completed year of continuous
service to concerned workmen.

(ii) Service of a written notice of the termination on the relevant governmental
authority, giving reasons for the proposed retrenchment or seek prior
authorization from the relevant governmental authority before effecting
retrenchment (applicable only to certain ‘industrial establishments™ as
specified under the IDA, as the case may be).

Also, an employer is required to follow the last come first go rule (also known
as the ‘last in first out’ tule) in a category, unless there are valid reasons for
not complying with the rule, such as inefficiency, unreliability and habitual
irregularity of the employee. The employer also has to make an ‘offer of
re-employment’ to retrenched workers who are citizens of India, where the
employer proposes to employ persons after retrenchment in place of termi-
nated employees.

In case of retrenchment in an undertaking which qualifies as a ‘factory’
as defined under the FA, or a ‘plantation’ as defined under the Plantations
Labour Act, 1951 or ‘mine’ as defined under the Mines Act, 1952 and if
such undertaking meets the threshold criteria of employing the specified
number of workmen, the employer is required to apply for prior permission
of the appropriate government in prescribed form. In case such permission is
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