CHAPTER

THE LAW AND POLICY OF
EARLY CHILDHOOD
EDUCATION

Early childhood education is the new frontier of educaiioa law and policy.
The evidence is unassailable that high-quality pre-kindergarten programs pro-
duce dramatic short-term and long-term educationgl, social, emotional, and
economic benefits. See James J. Heckman, Schools 8Fi.ls, and Synapses, 46 Econ.
Inquiry 289-324 (2008); James J. Heckman et 2k, Analyzing Social Experiments
as Implemented: A Reexamination of the Evidciice from the HighScope Perry Pre-
School Program, 1 Quantitative Econ. 1 (2410), W. Steven Barnett, Preschool
Education as an Educational Reform: Issues of Effectiveness and Access, National
Research Council (2011), available at itip://nieer.org/publications/latest-research;
W. Steven Barnett, Benefits and Costs of Quality Early Childhood Education, 27
Child. Legal Rts. J. 7 (Spring 20u%).

The evidence also dem&mnstrates that there are tremendous racial and
socioeconomic disparities 1n the level of high-quality pre-kindergarten pro-
grams available to the nation’s three- and four-year-old children. White chil-
dren and children living in favorable socioeconomic conditions participate in
high-quality pre-K programs at a greater rate than children coming from poor
socioeconomic conditions and minority groups. See American Psychological
Association, Presidential Task Force on Educational Disparities, Ethnic and
Racial Disparities in Education: Psychology’s Contributions to Understanding and
Reducing Disparities, www.apa.org/ed/resources/racial-disparities.aspx. This dispar-
ity results in a significant discrepancy in school readiness, and it also results
in a virtually insurmountable “achievement” gap as early as kindergarten. See,
e.g., James J. Heckman, The American Family in Black and White: A Post-Racial
Strategy for Improving Skills to Promote Equality, 140(2) Daedulus 70-89 (2011).

The evidence showing the inequality in access to indispensable pre-K edu-
cation raises several familiar, but particularly acute, legal questions. First, if
there is a federal or state constitutional right to at least a “minimally adequate
education,” does that right include a minimally adequate pre-kindergarten
educational program? Second, if the state does provide pre-kindergarten
programs to some of its children, must it also provide those programs to all
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its children on equitable terms? Third, would additional state involvement in
pre-kindergarten educational programs represent an intrusion into the inter-
est of parents to direct the upbringing of their young children? Finally, if ex-
pansion of access to high-quality preschool programs is desirable, should that
expansion be the result of judicial remedies or legislation?

A. THE LEGAL LANDSCAPE OF EARLY CHILDHOOD
EDUCATION

Each of the preceding questions is at play in the following two cases. In Abbott
v. Burke (Abbott V), 153 N.J, 480 (N.J. 1998), the New Jersey Supreme Court
ordered the state to remedy its unconstitutional failure to give every child
a “thorough and efficient” education by providing a high-quality preschool
program to all three- and four-year-olds in 30 high-poverty school districts.
In Hoke County Board of Education v. State, 599 S.E.2d 365 (N.C. 2004),
however, the North Carolina Supreme Court reversed the trial court’s order
requiring the state to provide preschool education to low-income students
who were “at risk” of school failure. Although the Hoke court found that the
state’s failure to provide assistance to “at risk” children was unconstitutional,
it concluded that the legislature, and not the courts, should initially attempt
to design and implement a comprehensive preschool remedy.

RAYMOND ABBOTT V. BURKE (ABBOTT V)

153 N.J. 480 (N.J. 1998)

Our Constitution mandates that the “Legislature shall provide for the
maintenance and support of a thorough and efficient system of free public
schools for the instruction of all the children in the State between the agey ai
five and eighteen years.” N.J. Const. art. VIII, §4, {1. This decision explains ‘e
remedial measures that must be implemented in order to ensure thatnublic
school children from the poorest urban communities receive the ed~4tional
entitlements that the Constitution guarantees them.

The required remedial measures incorporate many of the recommenda-
tions made by Judge Michael Patrick King pursuant to the remand ordered by
this Court in Abbott v. Burke, 149 N.J. 145 (1997) (Abbott IV). These measures
are based on a solid evidentiary record that was fully informed by the views
and recommendations of the Commissioner of the Department of Education,
expert and knowledgeable witnesses offered by both parties, and the Special
Master. Most important, the educational programs to be implemented through
these remedial measures comport substantially with the statutory and regula-
tory policies that define the constitutional thorough and efficient education.

Disputes inevitably will occur and judicial intervention undoubtedly will
be sought in the administration of the public education that will evolve under
these remedial standards. Nevertheless, because of the Commissioner’s strong
proposals for educational reform and the Legislature’s clear recognition of the
need for comprehensive substantive educational programs and standards, we
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anticipate that these reforms will be undertaken ap@ pursued vigorously and
in good faith. Given those commitments, this dec151or_1 should be the las’t ma-
jor judicial involvement in the long and tor‘rgous hlstory of the Statg s ex-
traordinary effort to bring a thorough and efficient education to the children
in its poorest school districts. . . . '

On January 22, 1998, Judge King issued his report and recgmmendatlon.
After reviewing the different proposals put forth by the parties, he recom-
mended that the following programs be implemented: whole-school reform,
full-day kindergarten for five-year olds, full-day pre—kindergarte'n for fqur— and
three-year olds, summer school, school-based health and social services, an
accountability system, and added security. The Court now addresses those
recommended reforms and other proposed remedial measures.

II

The Commissioner proposed that elementary schools in the Abbott .districts
undergo “whole-school reform,” a comprehensive approach to e-ducatlon that
fundamentally alters the way in which decisions about education are made.
A school impleinents whole-school reform by integrating reform throughout
the school as a total institution rather than by simply adding reforms piece-
meal. If carried out successfully, whole-school reform affects the culture of the
entire school, including instruction, curriculum, and assessment. The reform
tovers education from the earliest levels, including pre-school, and can be
particularly effective in enabling the disadvantaged children in poor urban
communities to reach higher educational standards. . . .

Because the evidence in support of the success of whole-school reform
... is impressive, we adopt Judge King’s recommendation “that th(_e State re-
quire the Abbott districts to adopt some version of a proven, effect'lve whole
school design. . .. ” We direct that implementation proce_ed accordlng' to the
schedule proposed by the Commissioner and . . . contain the ESSEDT[la'l ele-
ments identified by the Commissioner. Finally, we direct the Cqmmlssmner
to implement as soon as feasible a comprehensive formal evaluation program
. .. to verify that [whole-school reform] is being implemented successtully
and is resulting in the anticipated levels of improvement in the Abbott el-
ementary schools.

B

This Court has consistently recognized and emphasized that early child-
hood education is essential for children in the [districts]. See, e.g., Abbott IV,
supra, 149 NJ. at 183. Accordingly, both parties submitted major Proposals
in respect of early childhood education. The parties clearly recognized that
early childhood programs are critically important and address the fact that,
if at-risk children are to have any chance of achieving educational success,
they must be education-ready. As recommended by the Commissioper and
contemplated by the State’s experts and the Special Master, early chlldhood
education is consistent with whole-school reform’s focus on early educational
initiatives and grade-by-grade continuity and improvement. Early childhood
education in the special needs districts is an integral component of whole-
school reform.
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1

Both parties recommended full-day kindergarten for all Abbott five-year.
olds. According to the Commissioner’s report, “[s]tudies have shown that
well-planned, developmentally appropriate full-day kindergarten programs
for five-year-olds clearly provide one of the most cost-effective strategies for
lowering the dropout rate and helping children at-risk become more effective
learners in elementary school, particularly in first grade.” The Commissioner’s
report also indicated that studies showed that students in full-day programs
benefit more academically than students in half-day programs. Judge King
“strongly endorse[d] the State’s commitment to full-day kindergarten.” We
concur.

Full-day kindergarten comports with the requirements of [whole-schoo]
reform]. Dr. Slavin testified that schools implementing [whole-school reform)]
should increase their half-day kindergarten programs to full-day ones. Fur.
ther, full-day kindergarten comports with statutory policy. . . .

Finally, research clearly supports the notion that full-day kindergarten is
an essential part of a thorough and efficient education for the Abbott children,
Not only will the children benefit in the long-run, as the empirical evidence
demonstrates, but they will also be better prepared to enter first grade and take
advantage of the opportunities presented by . . . whole-school reform.

Full-day kindergarten is not yet available in all Abbott districts. The dem-
onstrated need for this program is acute. Because [whole-school reform) will
be implemented in the Abbott schools without further delay, and because the
Commissioner himself has indicated 2 willingness to ensure the availability
of adequate temporary facilities, we affirm Judge King’s recommendation that
tull-day kindergarten be “implemented immediately.” In those schools unable
promptly to locate or obtain adequate classroom Space or instructional staff,
full-day kindergarten shall be provided by the commencement of the Septem-
ber 1999 school year. The Commissioner’s endorsement of full-day kinder-
garten signals and underscores the State’s commitment to provide or secuis

the funds and resources essentia] for the effectuation of this early childhood
initiative,

2

There is no fundamental disagreement over the importance of pre-school
education. The Commissioner proposed half-day pre-school for four-year olds,
and the plaintiffs and Dr. Odden recommended full-day pre-school for both
three- and four-year olds. As the Commissioner’s research itself demonstrates:
“Well-planned, high quality half-day preschool programs . . . help close the
gap between the home and school environments and the educational expec-
tations that lead to academic success.”

Empirical evidence strongly supports the essentiality of pre-school edu-
cation for children in impoverished urban school districts, That evidence
demonstrates that the earlier education begins, the greater the likelihood that
students will develop language skills and the discipline necessary to succeed
in school. A review of two major studies on pre-school cited by the parties,
the HighScope Perry Preschool study and the Abecedarian study, also reveals
that there is a strong correlation between the intensity and duration of pre-
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i hievement. The Commissioner’s
er educational progress and ac r .
g anili?lt:lhood education, Dr. Slavin, noted that ‘Fhe programs Ifhat”haar\lfg
et Oﬁe reatest success are ones that provide more :ntenswe ser‘\n(:esimmCe
fov t'th géfhree-y'ear—olds rather than four-year-olds. Comrpop lt(axgetr e
"St;g W; this empirical evidence that pre-school attendance is linked to
co T
i L o -
L 1n1$9C£160 2eport by the Carnegie Task Force on Lear_nlng in thlsI Prlr&%if
G é?es lends further support to that conclusion. Camegle_ C?rg}l?[; e 5?1996)’
il ; ensive Learning Strategy for America’s s
romise: A Comprehensive Learning ) e )
YearSRf;f I; ”r T:ecommends that high-quality learning opportunities for children
z;l:s thI;ee to five be made universally available:

i he developmental leaps that form
i reschool years, children make t. :
Durglaiitsh;fﬁater achievement. To get all children ready for schoql and fo; Iz;n
£ ation that meets high standards of achievement, the .task tor;e rec o
Ed:[fds that the nation make a commitment to expandle; h1gh-qut;1:g g{)}uﬁve
. ati or children ages th 7
i arly care and education programs 'f bk
5 gﬁ‘gzti‘f pa)ftional state, and local mechanisms that are coordinated to
u - X ’ ’ : : ;
ngge adryuate financing. [Id. at xi (emphasis added).]

Part-of the basis of that recommendation is that one'—third of Cll;ilcgil;
ent :an V\dlementary school lack basic school-readiness_ skills. Id._ at B]jd :
enn ‘e:I t%or—this deficitis that poor areas suffer from a S(?&TCI‘[Y of quahtéz, p;us : y:
ielfqe& early care and early education for three- to flve-yeai i(:):di.t ifohz < e.aﬂy
. i f the most important fun

The evidence also shows that one o S |

i ion i development. At the hearing, :
childhood education is language_ . e et ety e Lo
ing that children in low income families grea
B e fl age development begin when a
elopment. Key elements o anguag _
gﬁfl%leisdtegree gnd four; therefore, opportunities for those children to learn are
' i } i in at those ages.
if early childhood education does not begin a . - _
IOSt’}ileéangislature itself has recognized the necessity olfl eaib(fi ;?ﬁi}smiydjeﬁ
i - in the poorest schoo - NJ.S.A.
cation for three- and four-year olds in ‘ _ ey
' istricts i hich the concentration of low
18A:7F-16 provides that for districts in w. neentration of fow In
ils i 0% but less than 40%, early childho
come pupils is greater than 2 th i rarH pe:
istri " “ ding full day kindergar
be distributed” for “the purpose of provi eI
i d programs and services.
school classes and other early childhood p it e
i -school aid should be used for three-y _
does not specify whether the pre-sc ' _ : prar s
istri hich the concentration o
or four-year olds or both. For districts in w : o e I
ils i han 40%, the statute directs that a
come pupils is equal to or greater t %, th : : ion:
tructional services pre v
funds be used “for the purpose of expanding ins : : 3
i hildhood services] to 3 year
ified [i.e., pre-school classes and other early ¢ : 7ea
So];l)ssl‘}?bicgl Forpdistricts then, with a 40% concentration of %oor Emdex;tsﬁi ;s
. ; : ’ -school education o -
mandatory that . . . funds be expended for the pre-sc :
year olds. %he statute next provides that should extra fupds remamff‘ghng Elzly
be used, “in addition to the instructional services previously specifie ﬁon.e;i
the just, mentioned pre-school for three-year olds and_ the a”forem.?l 2E
“early childhood programs”], for “the purpose olfl” p:osn?n:}gmstrcirséeﬁplates
i i i " Ibid. The statute
social services to primary grade students.” I, :
three tiers of fund%ng: (1) undifferentiated funds to be expended on pre-school
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in Abbott districts with 20% poor; (2) additional monies that must be spent
on pre-school education for three-year olds in districts with 40% poor; and
(3) extra funds to be used for services for elementary school students in dis-
tricts with funds remaining after the mandates of (1) and (2) have been met.

This construction of the statute is borne out by administrative regulation.
See N.J.A.C. 6:19-3.2d (providing that beginning in the 2001-2002 school year,
[funds] may be used only for “preschool, full-day kindergarten and other early
childhood programs and services”). Finally, we note that GoodStarts, a full-
day pre-school program for three- and four-year olds developed under the
Kean administration under the name “Urban Early Childhood Initiative,” evi-
dences the early recognition of the value of such programs and is reflective of
the same educational policy concerns underlying [New Jersey’s Comprehen-
sive Educational Improvement and Financing Act (CEIFA)].

In the vast majority of Abbott districts, more than 40% of the popula-
tion is low income. For these Abbott districts, then, pre-school for three-year
olds is legislatively mandated. As for the remaining handful of Abbott districts
where between 20% and 39% of their respective citizens are poor, we note the
following. The record is undisputed and, indeed, uncontrovertible that the
conditions that work to deprive children of their constitutional entitlement
to a thorough and efficient education are pervasive [in all the Abbott dis-
tricts.] . . . Given the documented and undisputed similarity of conditions
that deleteriously impact the ability of children throughout the Abbott dis-
tricts to receive a sound education, it would be inconsistent with the legisla-
tive mandate underlying CEIFA for the Commissioner not to use his power
under N.J.5.A. 18A:7F-6b to direct [all] Abbott districts to restructure their cur-
ricula in order to provide pre-school education for three-year olds and to real-
locate and apply . . . funds to the cost of providing pre-school education for
three-year olds. . . .

This Court is convinced that pre-school for three- and four-year olds will
have a significant and substantial positive impact on academic achievement
in both early and later school years. As the experts described, the long-terin
benefits amply justify this investment. Also, the evidence strongly supports
the conclusion that, in the poor urban school districts, the earlier chi'dren
start pre-school, the better prepared they are to face the challenges of Kinder-
garten and first grade. It is this year-to-year improvement that is a critical con-
dition for the attainment of a thorough and efficient education once a child
enters regular public school.

Stated conversely, because the absence of such eatly educational interven-
tion deleteriously undermines educational performance once the child enters
public school, the provision of pre-school education also has strong constitu-
tional underpinning. In light of our construction of N.J.S.A. 18A:7F-1 6, how-
ever, and the powers of the Commissioner delineated in N.J.S.A. 18A:7F-6b,
we need not reach the constitutional issue. The provision in CEIFA for educa-
tion of three-year olds is a clear indication that the Legislature understood and
endorsed the strong empirical link between early education and later educa-
tional achievement.

We note that N.J.S.A. 18A:7F-16 does not unequivocally require districts
receiving . . . funds to provide a full day of pre-school for either three- or
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fout-year olds. Because whole-school reform must be implemented gradually
d pre-school education must itself be integrated as part of that compre-
. sfve reform, we concur in the Commissioner’s determination that, as an
‘Elej?ia] reform, a half-day of pre-school should enable Abbott children to 1Ize
education-ready when they enter primary school and thus allpw them to take
advantage of the opportunity to receive the thorou_gh and efficient .edlucatlon
that whole-school reform will provide. The Court directs the Qomm15510ne(xﬂ 'to
exercise his power under N.J.S.A. 18A:7F-6b and -16 to require all Ablz)o'g 15;
tricts to provide half-day pre-school fo_r three- and four-year olds._T ei ourt
authorizes the Commissioner to require the A}?bot‘g school§ to imp irr;fenn
these programs as expeditiously as possible. In directing .thile implementa 10re
of pre-school programs in the Abbott schools, the Qomrmssmner must enip
that such programs are adequately fundeq and assist the schools in metle 1n§
the need for transportation and other services, support, and rgsourcgsh re a:}c;
to such programs. The Commissioner may authorize cogperatlon with or Ief
use of existing early childhood and day-care programs in the commufmtyi .
any Abbott schools are able to obtain the space, supp!les, teaching faculty,
staff, and means of transportation that are necessary to unplem?nt these pro-
grams for the 1998-1999 school year, they should-be. supplied with the necesli
sary funding{o enable them to do so. The Commlssmn(?r_shall ensure that ’
other Abbott schools shall have the resources and additional funds thaft a;le
necesary to implement pre-school education by the commencement of the
1699~ school year. . . . .
Uginzg(l)r?lmary, asfld congsistent with this opinion, we dgtermine anc} direct
that the Commissioner implement whole-school reform; implement tull—dady
kindergarten and a half-day pre-school program for three- and fou_pyearh ol 1s
as expeditiously as possible; implement the technql(?gy, alternative sc o:; 7
accountability, and school-to-work and college-transition programs; prescribe
procedures and standards to enable individual schools lto adopt additional or
extended supplemental programs and to seek and obtain the funds necessary
to implement those programs for which they have demonstrated a par_tlcular-
ized need; implement the facilities plan and timetat_)l‘e he'z proposed; secure
funds to cover the complete cost of remediating identified life-cycle and 1nf.ra-
structure deficiencies in Abbott school buildings as well as the cost of provid-
ing the space necessary to house Abbott students adequately; aqd prgmptly
initiate effective managerial responsibility over school construction, 1n-clud-
ing necessary funding measures and fiscal rfzfqrms, such as may be achieved
through amendment of the Educational Facilities Act. . :
In directing remedial relief in the areas of whole school refonn, supple-
mental programs, and facilities improvements, the ('Zogrt remains cognizant
of the interests of the parties, particularly those of plaintiffs vyho speak for and
represent the at-risk children of the special needs districts. The lt_as§ons of the
history of the struggle to bring these children a thorough and efficient educa-
tion render it essential that their interests remain prominent, paramount, and
fully protected. '
Whether the measures for education reform that are to be 1mp1emented
will result in a thorough and efficient education for the childrgn in the Ab-
bott districts depends, in the final analysis, on the extent to which there is a
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top-to-bottom commitment to ensuring that the reforms are conscientiously
undertaken and vigorously carried forward. That commitment on the part of
the Executive Branch has been demonstrated by the Commissioner”
proposals and positive avowals to see these reforms through. The Legi
commitment is evidenced by the sound and comprehensive public educa-
tion that is contemplated by the statute within which these reforms will be
effected. It is not enough, however, that the three branches of government,
sometimes working together and sometimes at apparent odds, have each re.
carry out the Constitution’s command of a thor-
n. We must reach the point where it is possible
to say with confidence that the most disadvantaged school children in the
State will not be left out or left behind in the fulfillment of that constitutional
promise. Success for all will come only when the roots of the educational
system — the local schools and districts, the teachers, the administrators, the

parents, and the children themselves— embrace the educational opportunity
encompassed by these reforms.

S Strong
slature’s

VIII

The Court directs that remedial relief consistent with this opinion be
promptly undertaken.

NOTES AND QUESTIONS

1. The New Jersey Constitution guarantees a thorough and efficient educa-
tion to children ages 5 to 18. What reasoning did the Abbott court use to
extend the state’s constitutional obligation to children of pre-kindergarten
age?

2. Prior to the Abbott V decision, the New Jersey legislature had adopted cur-
riculum standards for its public schools. In Abbott v. Burke, 149 NJ. 145
(N.J. 1997) (Abbott IV), the New Jersey Supreme Court declared that those
curriculum standards establish the benchmark for determining whether sty
dents are receiving a constitutionally mandated “thorough and efficigni”
education. How are those curticulum standards also relevant to the staie's
constitutional obligation to provide high-quality preschool program.s?

3. The New Jersey Supreme Court in Abbott V relied on empirical research re-
garding the benefits of high-quality pre-kindergarten education programs.
According to the court, what is that evidence, and how does it inform the
court’s constitutional analysis? More generally, what is the relevance of
such empirical research to the judicial interpretation of a constitutional
provision?

4. The Abbott V preschool decision was the culmination of decades of liti-
gation challenging the state’s method of financing public education. In
Robinson v. Cahill, 62 NJ. 473 (N.]. 1973}, the New Jersey Supreme Court
first addressed challenges by the state’s low-income school districts to the
state’s use of property taxes to fund public education, which resulted in
inadequate and inequitable resources in those districts. In 1990 the New

Jersey Supreme Court in Abbott v. Burke, 119N J. 287 (N.J. 1990) (Abbott 1),
held unconstitutional the state’s maintenance of inadequate educational
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iti i in those low-income districts. The court .speC1f1—
OplI])Olfr:)llll?ll(;lifl;?[” [crlrllﬁ{fli}er%oor children start school with an appr”oxlrnately
e ear disadvantage compared to many suburban youngsters. Apbott .
twol-(y 149 NJ. at 179. The court further declared that “an intensive pre-
Blﬁogrl and ail Iday kindergarten enrichment program [Woulc_l h(ilp] to N1_:e-
i e the educational disadvantage these children start out with.” 119 N.J.
Ve};,s73 In Burke v. Abbott, 136 N.J. 444 (N.J. 1994) (Abbott III), th'e New‘Jer-
L Su.preme Court again declared the state’s educational funding relglrne
ngconstitutional and indicated that the state ihoulfl gﬁgﬁfgﬂgrifﬁcﬁzg Oari;sae\
rogram to remedy its constitutional vi .
igagftnlzrlllilg;ed%ion, the New}j’ersey legis_lature: then enactei thIe\I (J](;n;1
rehensive Education Improvement and Financing Act (QEIF l)), \. du
I318A'7F-1 6. The CEIFA created a foundation level for funding a basic Elz(i
zatioﬁ and also provided additional flunds focr1 Fresc}l:ecﬁloeigg f;l{lqggztt;;
rams for low-income three- and four- = A )
?zgg;rffnlﬁgoﬁl\l.]. 1997), however, the Ne_w_ Jersey Supreme Cotuhrt 2(21335
that the legislation had not allocated sufficient fund§ t'o m?Et‘ 1; Ry
needs of low-inicome children. In the absence of sufficient eglst T
tion, the<Court remanded the remedial matter to a supreme court ju Hglaﬁc
holc{ an cvidentiary hearing determining the funding and plrctl)gramAt e
steps sequired to satisfy the educational peeds of those Ehl Ere‘fl. pane
h=aring, Dr. W, Steven Barrett of the Natlpnal Instltute_ or Early Fduce
tion Research (NIEER) offered comprehensive expert testimony r‘e;lge d a%
tile benefits of high-quality preschool programs. Based on }-fhete? i
the hearing, the supreme court iludge recorélmeiwicjl[;(ieteha; ;def ; uar _; gar-oms
i or a full-day preschool program for a -
?ri?giignfcome distrigcsl? Finally, in Abbott V, the New Jersey Supreme S}(;L;rl’i
ordered the state to provide “high quality” half-day pre-K programs
those three- and four-year-olds.

By any measure, the court-mandated Abbott preschool programs have been

a great success. By the 2009 school year, 43,_775 three- an(‘il four—ygig-((laérdss
were enrolled in the program through publhc schools, pnva}ge p; e pm:
and Head Start centers. In 2007 NIEER published the Abbott r;cefsct e
gram Longitudinal Effects Study. That initial study measured ﬂ}lle'lil ec Z o e
learning gains attributable to the preschool programs for children

enter kindergarten. According to the study, there is

clear evidence of the following: (1) classroom quality in the' Abbott ﬁre;ctziﬁlo;
Program continues, on the whole, to improlve; 2) . ChlldIIc:[Il wg Sc;art o
the program, whether in public sclcllools,t Erl:?éssiitl‘ilrr;g; Erth eeaend i {heir
i ing in language, literacy, and math a

Elrggr‘;;;gelr?yeagifd (3 .)::hildren who attend preschooldf?r t;/vri)l yzzgz
at both age 3 and 4 significantly out-perform those who attend for only
year at 4 years of age or do not attend at all.

Study, at 3. NIEER then followed up its study by measuring ‘Fhe p.efrl%);rrtlglggj
of these children through second grade. In The Applffs :Blossom. . T% L e
school Program Longitudinal Effects Study (APPLES) Prehr{fzma‘ry Eﬁcelc ls Thror ge
2nd Grade, NIEER finds that the significant pre-K gains in oral language,
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early literacy, mathematics, and grade retention either increased or per-
sisted through second grade. The latest study concludes:

These gains in learning and ability are large enough to be practically mean-
ingful and are already beginning to result in savings for taxpayers who do
not have to pay for extra years of schooling. The results of this study add to
the considerable body of evidence indicating that quality preschool education
can make a significant contribution to improve children’s learning and devel-
opment. . .. This study extends the evidence that such effects can be produced
for today’s children on a large scale by public programs administered through

public schools by demonstrating persistent and not just initial effects on chil-
dren’s cognitive abilities.

The Apples Blossom, at 25.

HOKE COUNTY BOARD OF EDUCATION V. STATE OF NORTH CAROLINA
AND THE STATE BOARD OF EDUCATION

599 S.E.2d 365 (N.C. 2004)

ORR, Justice.

The State of North Carolina and the State Board of Education (“the State”),
as defendants, appeal from a trial court order concluding that the State had
failed in its constitutional duty to provide certain students with the opportu-
nity to attain a sound basic education, as defined by this Court's holding in
Leandro v. State, 346 N.C. 336, 488 S.E.2d 249 (1997). We affirm the trial court
on this part of the State’s appeal with modifications. . . .

[T]he State appeals those portions of the trial court’s order that direct the
State to remedy constitutional deficiencies relating to the public school educa-
tion provided to students in Hoke County. In its memoranda of law, the trial
court, in sum, ultimately ordered the State to: (1) assume the respomnsibility
for, and correct, those educational methods and practices that contribute ta
the failure to provide students with a constitutionally-conforming educatiog;
and (2) expand pre-kindergarten educational programs so that they reath and
serve all qualifying “at-risk” students. As for the trial court’s first remeay, we
affirm, with modifications. As for the trial court’s second remedy, we reverse,
concluding that the mandate requiring expanded pre-kindergarten programs
amounts to a judicial interdiction that, under present circumstances, infringes
on the constitutional duties and expectations of the legislative and executive
branches of government. . . .

I. Introduction

This case is a continuation of the landmark decision by this Court, unani-
mously interpreting the North Carolina Constitution to recognize that the
legislative and executive branches have the duty to provide all the children
of North Carolina the opportunity for a sound basic education. This litiga-
tion started primarily as a challenge to the educational funding mechanism
imposed by the General Assembly that resulted in disparate funding outlays
among low wealth counties and their more affluent counterparts. With the
Leandro decision, however, the thrust of this litigation turned from a funding
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issue to one requiring the analysis of the qualitative educational services pro-
vided to the respective plaintiffs and plaintiff-intervenors. . . -

The Leandro decision and the ensuing trial have resulted in the thrust of
the instant case breaking down into the following contingencies: (1) Does tl:.le
evidence show that the State has failed to provide. Hoke Cgunty scho_ol ch%l—
dren with the opportunity to receive a sound basic e@ucatlon, as.defmed in
Leandro; (2) if so, has the State demonstrated tha_t its failure to proylde suc_h an
opportunity is necessary to promote a compelling government 1n’Ferest, and
(3) if the State has failed to provide Hoke County school children Wlt.h the op-
portunity for a sound basic education and failed to demonstra‘fe that its public
educational shortcomings are necessary to promote a compelh_ng gov_ernm_en.t
interest, does the relief granted by the trial court correct the failure with mini-
mal encroachment on the other branches of government? . . . L

We begin our examination under the umbrella of the_ State’s first argu-
ment—namely, whether there was a clear showing of evidence supporting
the trial court’s conclusion that “the constitutional mandate of Leandro has
been violated [in the Hoke County School System] and action must be tgken
by both the I¥A [Local Educational Area] and the State to remedy the viola-
tion.” After a-comprehensive examination of the record and argum.erllts of the
parties, this Court concludes that the trial court was correct as to this issue and
thus we atfirm, albeit with modifications. . .. _

n our view, the trial court conducted an appropriate and informative path
of iriquiry concerning the issue at hand. After deterrr_lining that the gvidence
clearly showed that Hoke County students were failing, at an alarrpmg rate,
to obtain a sound basic education, the trial court in turn determined t_hat
the evidence presented also demonstrated that a combination of State action
and inaction contributed significantly to the students’ failing_s._ Then, after
concluding that the State’s overall funding and resource provisions schem.e
was adequate on a statewide basis, the trial court determined thE}t tl-’le- evi-
dence showed that the State’s method of funding and providing for mdlwdgal
school districts such as Hoke County was such that it did not comply w%th
Leandro’s mandate of ensuring that all children of the state be provided with
the opportunity for a sound basic education. In particular, the trial couzft con-
cluded the State’s failing was essentially twofold in that the Ste'lte: (1) failed to
identify the inordinate number of “at-risk” students and provide a means for
such students to avail themselves of the opportunity for a sound basic educa-
tion; and (2) failed to oversee how educational funding and resources were
being used and implemented in Hoke County schools. .

At that point, the trial court also concluded that the State’s failings, as
demonstrated by the evidence, needed to be rectified. . . .

V. Proper School Age/Pre-Kindergarten

The next two issues of the instant appeal by the State are outgrowths of
one another. As a consequence, we address them in tandem. Initially, the
State contends that the trial court erred when it ruled that the proper age for
school children was a justiciable issue. In the State’s view, the proper age Iat
which children should be permitted to attend public school is a nonjustic-
iable political question reserved for the General Assembly. To the extent that
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the State argues that establishing the proper age parameters for starting and
completing school—i.e., kindergarten, the entering class for public school
students, shall be composed of five-year-olds—we agree. Article 1X, Section
3 of the North Carolina Constitution provides that “[t]he General Assembly
shall provide that every child of appropriate age . . . shall attend the public
schools.” Pursuant to such authority, the General Assembly has determined
that five-year-olds may attend school and that seven-year-olds must attend
school. N.C.G.S. §§115C-364, -378 (2003). Our reading of the constitutional
and statutory provisions leads us to conclude that the determination of the
proper age for school children has indeed been squarely placed in the hands
of the General Assembly. In addition, the United States Supreme Court has
defined issues as nonjusticiable when either of the following circumstances is
evident: (1) when the Constitution commits an issue, as here, to one branch
of government; or (2) when satisfactory and manageable criteria or standards
do not exist for judicial determination of the issue. Baker v. Carr, 369 U.S.
186, 210, 7 L. Ed. 2d 663, 682 (1962). In our view, not only are the applicable
statutory and constitutional provisions persuasive in and of themselves, but
the evidence in this case demonstrates that the trial court was without satis-
factory or manageable judicial criteria that could justify mandating changes
with regard to the proper age for school children. Thus, with regard to the
issue of whether the trial court erred by interfering with the province of the
General Assembly —establishing the appropriate age for students entering the
public school system —we conclude that the trial court did so err. First, our
state’s constitutional provisions and corresponding statutes serve to establish
the issue as the exclusive province of the General Assembly and, second, there
was no evidence at trial indicating the trial court had satisfactory or manage-
able criteria that would justify modifying legislative efforts. As a consequence,
the Court holds that any trial court rulings that infringed on the legislative
prerogative of establishing school-age eligibility were in error.

However, when considered in the context of the related issue of pre-
kindergarten programs, the crux of this issue is less about whether school mu:t
be offered to four-year-olds than it is about whether the State must hely pre-
pare those students who enter the schools to avail themselves of an opnortu-
nity to obtain a sound basic education. While the General Assembly may be
empowered to establish the actual age for beginning school, the question of
whether the General Assembly must address the particular needs of children
prior to entering the school system is a distinct and separate inquiry. For ex-
ample, the General Assembly, in its discretion, could establish that mandatory
school attendance begins at four years of age, five years of age, or six vears of
age. However, the State’s power to establish such an age does not answer the
question of whether or not it must address the particular needs of those chil-
dren who are, or are approaching, the established age for school admission.
Thus, the issue before us is less about at-risk four-year-olds than it is about
at-risk children approaching and/or attaining school-age eligibility as estab-
lished by the General Assembly.

In our view, the evidence presented at trial clearly supported these find-
ings and conclusions by the trial court: (1) A large number of Hoke County
students had failed to obtain a sound basic education; (2) a large number
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of Hoke County students were being denied their rightful opportuniFy to a
sound basic education because the State had failed in its dutly to Prowde the
necessary means for such an opportunity; (3) there were an mordma_lte nums-
per of “at-risk” students attending Hoke County schools; (4) the spe(.nal needs
attendant to such “at-risk” students were not being met; aqd ,(,S) it was gln
timately the State’s responsibility to meet the needs of “at-risk studer}ts in
order for such students to avail themselves of their right to the opportunity to
obtain a sound basic education. In addition to ordering the St.ate to reassess
its resource allocations to Hoke County schools in an effort to improve them
for students currently in attendance, the trial court heard evidence concern-
ing the plight of those children who were about to enter the school. system.
Plaintiffs essentially argued that such evidence was relevant because it would
show that the problem of “at-risk” students extended beyond .those studer-lt.s
already in school and would thereby support additional ‘remgdlfs that specifi-
cally targeted incoming students. Once the problems of “at-risk stpdents had
been demonstrated at trial, it was not beyond the reach of the trial court to
hear evidence concerning whether preemptive action on the part of the State
might assist i1resolving the problems of such “at-risk” studen_ts.”Thus, we
conclude that because the evidence presented showed that ”at?nsk stud(?nts
in Hoke.Cuounty were being denied their right to an opportunllty to ot?ta1n a
sound-basic education, the trial court properly admitted additional evidence
infenided to show that preemptive action on the part of the State should target
those children about to enroll, recognizing that preemptive action affecting
such children prior to their entering the public schools might well be far more
cost effective than waiting until they are actually in the educational system.

We now turn our attention to the trial court’s findings and conclusions
concerning “at-risk” children who ate or were about to enter tl.le Hoke County
school system. In paragraph 74a of their compla'mt., plamt_1ffs allegec:l that
“many [‘at-risk’] children living in [Hoke County] begin pgbllc.school kinder-
garten at a severe disadvantage. They do not have the basic skﬂls' and knowl-
edge needed for kindergarten and as a foundation for the remamde'r of ...
school.” Plaintiffs also alleged that “the lack of pre-kindergarten services qnd
programs” offered in Hoke County deprived such stgdents from receiving
their opportunity for a sound basic education, and said that‘ [Hoke County]
schools “do not have sufficient resources to provide the pre-km.derglarten apd
other programs and services needed for a sound basic education.” As relief
for the allegations raised in paragraph 74a, plaintiffs sought an order fro.m
the trial court that would, in essence, compel the State to provide remedial
and preparatory pre-kindergarten services to “at-risk” four-year-olds in Hoke
County. _

In assessing the evidence presented at trial pertaining tq the .allegatlons
of paragraph 74a, the trial court found: (1) that there was an mordmatg num-
ber of “at-risk” children who were entering the Hoke County school district;
(2) that such “at-risk” children were starting behind their non—”at-risk'f coun-
terparts; and (3) that such “at-risk” children were likely to stay .behlnd, or
fall further behind, their non-“at-risk” counterparts as they continued their
education. In addition, the trial court found that the evidence showed tl}at
the State was providing inadequate resources for such “at-risk” prospective
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system that ensures all the state’s children will be given their chance to get a
proper—thatis, a Leandro-conforming— education. As a consequence of guch
empowerment, those two branches have developed a shared history and ex
pertise in the field that dwarfs that of this and any other Court \S/]Vhile w_
remain the ultimate arbiters of our state’s Constitution, and vigoroﬁsl attenc?
to our dut){ of protecting the citizenry from abridgments and infringements
of 1t§ provisions, we simultaneously recognize our limitations in providin
speglflc remedies for violations committed by other government branches i§
ser\.nce ’Fo a subject matter, such as public school education, that is within
FhEII primary domain. Thus, we conclude that the trial courlt erred when it
imposed at this juncture of the litigation and on this record the requirement
t!qat the State must provide pre-kindergarten classes for all “at-risk” pros eré
tlye enrollees in Hoke County. In our view, based on the evidence preslznte% a‘;
trial, such a remedy is premature, and its strict enforcement could undermin
the State’s ability to meet its educational obligations for “at-risk” pros ectiV:
enroll'ees by alternative means. As a consequence, we reverse those port]i)ons of
the tna{ court order that may be construed to the effect of requiring the State
to provide pre-kindergarten services as the remedy for constitutional viol
tions referenced in . . . this opinion. . . . )
Finally, the Court notes that the original Constitution of our state, adopt
ed on 18 December 1776, included the specific provision “[t]hat a scjhoolpo;
schools shall be established by the legislature, for the convenient instruction
of youth.” N.C. Const. of 1776, para. 41. Some months before, William Hoo
er, one of North Carolina’s delegates to the Continental Congjress in Philadepl’-
phia, had solicited information from John Adams as to his thoughts on wha;
should be included in a soon-to-be drafted constitution for North Carolina
Modern historians note that at the time, Adams was considered a “renowneci
auth(?rity on constitutionalism,” John v. Orth, The North Carolina State Con
stitution: A Reference Guide 2 (1993), and that as he contemplated the futur(;
of the country, Adams became convinced that its success rested on education
see David MCICullough, John Adams, 364 (Simon & Schuster 2001). )
Adams, in subsequernt correspondence, wrote: “[A] memorable change
must be made in the system of education[,] and knowledge must bemn;e So
general as to raise the lower ranks of society nearer to the higher. The educa-
tion of'a nation[,] instead of being confined to a few schools and. universities
for the instruction of the few, must become the national care and expense f
the formation of the many.” Id. pemetor
This Court now remands to the lower court and ultimately into the hands
of the legislative and executive branches, one more installment in the 200-
plus year effort to provide an education to the children of North Carolina
Today’s_challenges are perhaps more difficult in many ways than when Ad.
ams articulated his vision for what was then a fledgling agrarian nation The_
world economy and technological advances of the twenty-first century Iﬁan-
date the necessity that the State step forward, boldly and decisively to see
that all children, without regard to their socio-economic circumstanc%s have
an educational opportunity and experience that not only meet the coﬁstitu-
tional mandates set forth in Leandro, but fulfill the dreams and aspirations of
the founders of our state and nation. Assuring that our children are afforded
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the chance to become contributing, constructive members of society is para-
mount. Whether the State meets this challenge remains to be determined.
AFFIRMED IN PART AS MODIFIED, AND REVERSED IN PART.

NOTES AND QUESTIONS

1. In this opinion, the Hoke court found a judicially imposed remedy to be
premature because the trial court lacked an evidentiary foundation for such
aremedy, and the legislature had not had an initial opportunity to develop
a preschool program. The North Carolina Supreme Court in Hoke left it to
the executive and legislative branches to design services for at-risk pre-K chil-
dren. In the wake of North Carolina’s education finance litigation, the state
legislature established a program called “More at Four” (MAF) to provide
pre-K services to at-risk children. In 2011, however, the North Carolina leg-
islature directed that the number of “at-risk” children served by the state’s
program could be no more than 20 percent of the total number of pre-K
children ser~ed. The Hoke County Board of Education successfully sued to
enjoin thisartificial cap on the provision of pre-K services to at-risk children.

2. In Hoke County Bd. of Educ. v. State of North Carolina, No. COA 11-

1545 (Aug. 21, 2012), the North Carolina Court of Appeals affirmed the
trisl court’s decision to order the state to admit all “at-risk” four-year-olds

ti roughout the state into its pre-K program:

Now, it has been approximately eight years since the Supreme Court’s ruling
in Leandro II. During this time, the State has had ample opportunity to de-
velop a program that would meet the needs of “at-risk” students approach-
ing and/or attaining school-age eligibility. The only program, evidenced in
the record, that was developed by the State since Leandro IT to address the
needs of those students was MAF, a pre-kindergarten program. Thus, unlike
the Supreme Court in Leandro II, we are not faced with the decision of select-
ing for the State which method would best satisfy their duty to help prepare
those students who enter the schools to avail themselves of an opportunity
to obtain a sound basic education. Rather, the State made that determination
for itself when in 2001 it developed the pre-kindergarten program, MAF.

Thus, we do not deem it inappropriate or premature at this time to uphold
an order mandating the State to not deny any eligible “at-risk” four year old
admission to the North Carolina Pre-Kindergarten Program. Under Leandro
I, the State has a duty to prepare all “at-risk” students to avail themselves
of an opportunity to obtain a sound basic education. Pre-kindergarten is the
method in which the State has decided to effectuate its duty, and the State
has not produced or developed any alternative plan or method. Accordingly,
we affirm the trial court’s order.

... [In sharp contrast to the record that was before the Supreme Court in
Leandro II, the record that was developed in the trial court and is now before
this Court is replete with evidence, much of which was presented by the
State, of the State’s preferred—and, incidentally, only proposed —remedial
aid to “at-risk” prospective enrollees, as reflected in the following unchal-
lenged finding by the trial court:

The bottom line, seven years after Leandro II, is that the State, using
the combination of Smart Start and the More at Four Pre-Kindergarten
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Programs, have [sic] indeed selected pre-kindergarten combined with
the early childhood benefits of Smart Start and its infrastructure with
respect to pre-kindergarten programs, as the means to “achieve con-
stitutional compliance” for at-risk prospective enrollees.

Moreover, the trial court found, and the State does not deny, that the State
has touted the measurable statewide success and national recognition of
its pre-kindergarten program, and has demonstrated the commitment of
both the executive and legislative branches to increasing the availability of
Leandro-compliant pre-kindergarten programs. For instance, the chairman
of the State Board of Education and the state superintendent of the Depart-
ment of Public Instruction submitted extensive action plans to the trial court
chronicling the pre-kindergarten program’s to-date and proposed future
growth and expansion in order to fulfill the State’s obligation to comply
with the mandates first articulated in Leandro I. Additionally, the General
Assembly enacted session laws that sought to standardize pre-kindergarten
program requirements statewide and allocated State funds to facilitate the
continued success of pre-kindergarten programs available to “at-risk” pro-
spective enrollees across the State. In other words, based on the present
record, it cannot be said that the trial court’s order requiring the State to
allow the unrestricted enrollment of “at-risk” prospective enrollees to pre-
kindergarten programs “effectively undermine[d] the authority and autono-
my of the government’s other branches,” . . . since both the executive and
legislative branches have evidenced their selection and endorsement of
this—and only this—remedy to address the State’s constitutional failings
identified in Leandro II. . . . Although the State opines that it chose to provide
a broader remedy than that which was required to meet the needs of the
parties at issue and urges this Court to limit the trial court’s mandate to the
“at-risk” prospective enrollees of Hoke County, we are not persuaded that
the record necessitates such restraint of the trial court’s order. Accordingly,
based on the record before us, we hold that the trial court acted within its
authority to mandate the unrestricted acceptance of all “at-risk” four year
old prospective enrollees who seek to enroll in existing pre-kindergarten pro-
grams across the State. . . .

Simply put, it is the duty of the State of North Carolina to protect each:
and every one of these at-risk and defenseless children, and to provide then,
their lawful opportunity, through a quality pre-kindergarten program:. to
take advantage of their equal opportunity to obtain a sound basic education
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3. The North Carolina courts in Hoke defined “at-risk” children as those who

have “one or more of the following characteristics: (1) member of low-.
income family; (2) participate in free or reduced—cost. h.mch programs;
1(3) have parents with a low-level education; (4) show limited proflclegcy
in English; (5) are a member of a racial or ethnic EI]IIIOI’I’[Y group; (6) live
in a home headed by a single parent or guardian.” In what ways do these
characteristics make children “at risk”':’ . ' o

In High Quality Pre-Kindergarten as the First Step in Educational Adequacy: Using

: the Courts to Expand Access to State Pre-K Programs, 27 Child. Legal Rts. J. 24

(Spring 2007), Ellen Boylan demonstrates how e.ducatiop finance litigation
can be used to expand access to state-funded, high-quality pre-K progr'fu_ns,
particulatly for disadvantaged students. See also James E. Ryan, A Conmt;:-
tional Right to Preschool?, 94 Cal. L. Rev. 49 (2096). As thg Abbott and Hlo e
litigations suggest, in light of the overwhelming benefits of preschool, a
state’s failure to provide minimally adequate preschool programs for stu-
dents violates the constitutional mandate in many states. Litigants have at-
tacked inequitable and inadequate preschool'fundmg and access head-on,
and they hive sought remedies specifically talloréd to eaﬂy.c.hﬂdhood eFlu—
cation. Bovian documents state courts that have 1s'sued decisions regarding
pre-K-furiding inadequacies and is tracking pending §ch001 finance cases
thet iiiclude claims for increased preschool funding. See Boylan, 27_' Cl[nld.
iegal Rts. J. at 26; http://www.edlawcenter.org/assets/files/pdfs/publications/
UsingCourtsToExpandAccessToPreK_2007.pdf.

B. THE POLITICAL LANDSCAPE OF EARLY

CHILDHOOD EDUCATION

1. The Economic and Educational Benefits of High-Quality
Early Childhood Education Programs

(@) The Importance of Early Learning Environments

Professor James J. Heckman from the University of Chicago Department
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of Economics, who won the Nobel Prize in Economics in 2000,-has performe_zd
path-breaking research regarding the economic returns from investments in
early childhood education programs. In his paper Schools, Skills and Synapses,
46 Econ. Inquiry 289 (2008), Professor Heckman documents the weqltl_l of re-
search demonstrating that early learning environments have a dramfitlc impact
on adult success and well-being. In particular, Professor Heckman finds sound
empirical research indicating the following:

as guaranteed by the North Carolina constitution.

Additionally, we would like to emphasize that while MAF was the remedy
chosen by the legislative and executive branches in 2001 to deal with the
problems presented by “at risk” four year olds, it is not necessarily a perma-
nent or everlasting solution to the problem. What is required of the State to
provide as “a sound basic education” in the 21st century was not the same
as it was in the 19th century, nor will it be the same as it will be in the 22nd
century. It would be unwise for the courts to attempt to lock the legislative
and executive branches into a solution to a problem that no longer works,
or addresses a problem that no longer exists. Therefore, should the problem
at hand cease to exist or should its solution be superseded by another ap-
proach, the State should be allowed to modify or eliminate MAF. This should
be done by means of a motion filed with the trial court setting forth the basis
for and manner of any proposed modification. . . .

1. Many major economic and social problems such as crime, teenlage preg-
nancy, dropping out of high school, and adverse health conditions are
linked to low levels of skill and ability in society. .

2. In analyzing policies that foster skills and abilities, society should recognize
the multiplicity of human abilities.
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3. Currently, public policy in the United States focuses on promoting and
measuring cognitive ability through 1Q and achievement tests. The ac-
countability standards in the No Child Left Behind Act concentrate atten-
tion on achievement test scores and do not evaluate important noncogni-
tive factors that promote success in school and life.

4. Cognitive abilities are important determinants of socioeconomic success.

5. Socioemotional skills, physical and mental health, perseverance, atten-
tion, motivation, and self-confidence are also important determinants of
socioeconomic success. They contribute to performance in society at large
and even help determine scores on the very tests that are commonly used
to measure cognitive achievement.

6. Ability gaps between the advantaged and disadvantaged open up early in
the lives of children.

7. The family environments of young children are major predictors of cogni-
tive and socioemotional abilities, as well as a variety of outcomes such as
crime and health.

8. Family environments in the United States and many other countries
around the world have deteriorated over the past 40 years.

9. Experimental evidence on the positive effects of early interventions on
children in disadvantaged families is consistent with a large body of non-
experimental evidence showing that the absence of supportive family en-
vironments harms child outcomes.

10. If society intervenes early enough, it can improve cognitive and socioe-
motional abilities and the health of disadvantaged children.

11. Early interventions promote schooling, reduce crime, foster workforce
productivity, and reduce teenage pregnancy.

12. These interventions are estimated to have high benefit-cost ratios and
rates of return.

13. As programs are currently configured, interventions early in the life cycle
of disadvantaged children have much higher economic returns than iatet
interventions such as reduced pupil/teacher ratios, public job training,
convict rehabilitation programs, adult literacy programs, tuition subsidies,
or expenditures on police.

14. Life cycle skill formation is dynamic in nature. Skill begets skill: motiva-
tion begets motivation. Motivation cross-fosters skill and skill cross-fos-
ters motivation. If a child is not motivated to learn and engage early on in
life, the more likely it is that when the child becomes an adult, he or she
will fail in social and economic life. The longer society waits to intervene
in the life cycle of a disadvantaged child, the more costly it is to remediate
the disadvantage.

15. A major refocus of policy is required to capitalize on knowledge about the
life cycle of skill and health formation and the importance of the early
years in creating inequality in America and in producing skills for the
workforce,

The evidence assembled by Professor Heckman about the importance of
early learning environments undercuts the controversial research presented in
The Bell Curve, written by Hernstein and Murray in 1994. That book suggested
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that genetics locked into place differences in cognitive ability that co1_11d be
measured by achievement test scores and that predetermined a'dult socioeco-
nomic success. Heckman’s work demonstrates that “personality factors are
also powerfully predictive of socioeconomic success E'iJIld are as powerful as
cognitive abilities in producing many adult outcomes. 1d. He concludes:

Recent research . . . establishes the power of socioemotional abilit_i(?s_ and an
important role for environment and intervention in Creating abilities. . . .
[Glenetic expression is strongly influenced by environmental influences a.nd

. . environmental effects on gene expression can be inherited. . . . [H]igh
quality early childhood interventions foster abilities and . . . inequ.ality can
be attacked at its source. Early interventions also boost the productivity of the

economy.
Id.

(b) The Proven Benefits of High-Quality Early Childhood Education
Programs

In his.@ssay Promoting Social Mobility, Boston Rev. (Sept./Oct. 2012), Pro-
fessor Heciiman describes the precise early childhood interventions tha.t have
beern. proven to produce substantial educational and economic beneﬁts.' He
prc:cﬂts compelling evidence that early intervention in the form of hl.gh—
quality preschool programs can have positive and lasting effects on thel lives
of children, particularly those from disadvantaged families. Such early inter-
ventions can improve cognitive and socicemotional skills. They also foster
learning, reduce crime, promote workforce productivity, and reduce teenage
pregnancy. Moreover, Professor Heckman calculates that in.vestmentslm high-
quality early childhood education programs pay a dramatic economic .retum
of at least $10.00 for every dollar invested. See also Heckman, Schools, Sil<leS and
Synapses, at 309; James ]. Heckman et al., The Rate of Return fo the HighScope
Perry Preschool Program, 94 . Pub. Econ. 114 (2010); Frances A. Campbell et al.,
Adult Outcomes as a Function of an Early Childhood Education Program: Aber-
cedarian Project Follow Up, Developmental Psychology online, c_lei: 10.1037/
a0026644; James J. Heckman et al., Understanding the Mechanisms Through
Which an Influential Early Childhood Program Boosted Adult Outcomes, 1.03 Am.
Econ. Rev. 2052 (2013). The high returns on investments in early (;hlldhood
programs include the significant reduction in health care costs, crime costs,
special education costs, and other educational remediation costs. The rat.e of
return also represents additional revenue generated from the income rece1lved
by, and the taxes paid from, those who have had the advantages of a high-
quality pre-K education.

Heckman relies on two longitudinal studies that he finds to be method-
ologically sound and statistically significant. The HighScope P.erry Prescl}ool
Project in Ypsilanti, Michigan, followed 123 impoverished Afrlcan-Amencgn
children. Between 1962 and 1967, 50 of these three- and four-year-old chil-
dren were blindly divided into a treatment group and a contro! group. The
“treatment” group received a co-constructivist, play-based, child-centered,
emergent curriculum that emphasized social and emotiopal developrpent.
The program included 2.5 hours of classroom education daily and 90-minute
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home visits weekly over a 30-week school year. The control group of children
did not receive this program.

Researchers have followed the control group and the treatment group
through age 40. The results are dramatic. The Perry treatment group performed
significantly better on achievement tests, attained higher levels of education,
required less special education, earned higher wages, were more likely to own
a home, were less likely to require public assistance, were less likely to be
arrested as juveniles or adults, and were less likely to be imprisoned. The in-
comes of the treatment group were also materially higher than those of the
control group.

In their examination and reexamination of the data, which corrected for
every conceivable methodological bias, Heckman, Moon, Pinto, Savelyev, and
Yavitz concluded that the differences between the treatment and the control
group were statistically significant and scientifically reliable. Reanalysis of the
Perry Preschool Program: Multiple-Hypothesis and Permutation Tests Applied to a
Quasi-randomized Experiment, 1 Qualitative Econ. 1 (2010); The Rate of Return to
the High Scope Perry Preschool Program, 94 J. Pub. Econ. 114 (2010). In particu-
lar, those children who received the high-quality preschool program dramati-
cally outperformed those who did not:

1. High school completion: Seventy-seven percent received a high school di-
ploma or general education development (GED) diploma, compared to 60
percent.

2. Employment: Sixty-nine percent were employed at age 27, compared to 56
percent; 76 percent were employed at age 40, compared to 62 percent,

3. Income: Those treatment group students who were employed at age 27 had
higher earnings (by $2,000 each) than those control group students who
were employed; those treatment group students who were employed at age
40 had higher earnings (by $5,500 each) than those control group students
who were employed.

4. Home ownership: Twenty-seven percent owned their homes at agse 22,
compared to 5 percent; 37 percent owned their homes at age 40, corpvared
to 28 percent.

5. Arrest and prison record: Thirty-six percent were arrested five or more
times, compared to 55 percent; 28 percent were imprisoned, compared to
52 percent.

6. School readiness: Sixty-seven percent were prepared for elementary school,
compared to 28 percent.

7. Educational achievement: Forty-nine percent were achieving at grade level
at age 14, compared to 15 percent.

See also Lifetime Effects: The HighScope Perry Preschool Study Through Age 40
(2005); Lawrence Schweinhart & David P. Weikart, The HighScope Model
of Education in Jaipaul L. Roopnatine & James Johnson, Approaches to Early
Education 226-228 (2012).

The net economic return from the program to taxpayers also has been re-
markable. The program invested a total of $15,166 per student over the course
of their entire preschool years. The economic return on that investment has
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peen $244,812 per student. See Lifetime Effec'ts, at xvii, Fig. 10-2. That rehn‘n. 1?
produced from significant reductions in crime cos-ts and gener.lal and specia
education costs. In addition, the economic return 1pcludes the mcrez_ised mvCi
enue generated from higher taxable income. Accorcl_{ng!y, each dollar investe
yielded a return of $16.14. See Lifetime Effects, at xvii, Fl'g. 19-21. . -

The evidence adduced from the Perry School Project is consistent wit
the data collected from the Abecedarian Project._ That.Nortlh Caro_h_na stut?ly
involved children born between 1972 and 1977 into hlgh—lflsk fagnhes. Chil-
dren from four months to eight years old expgnenced an intensive full-dfly,
year-round program of early childhood education. The treatment group a SO
received home care and parental support. The 1'es§archers followed .the chil-
dren through age 30. As with the Perry School Project, the Abecec_ianan trea_t-
ment group significantly outperformed their control group peers in academic
achievement, social stability, and economic success. As P_rofessor Heckman
concludes, “[T|hese longitudinal studies demonstrate pos1t.1x.7e effects of early
childhood environmental entichment on a range of cognmve. and non_—cog;
nitive skills ~schooling achievement, job performance, and social behaviors.

ks and Synapses, at 308, -

SChOﬁfi; Slresults of t}Ile 1tljjtal'l:y and Abecedarian studies have been replicaEed in
a much larger study of Texas’s pre-K program. In The Effects of Texas’s Pr.e-
kingzrgarten Program on Academic Performance (2012), the Cepter for Anal_yﬂg
ot Longitudinal Data in Educational Research analyzed ‘emdence compile
trom cohorts of over 680,000 racially and economically diverse students who
were eligible to attend a Texas state-funded pre-K program. The results were
significant:

We find that having participated in Texas’s targeted pre-K program is associat-

ed with increased scores on the math and reading sections of the Texas A§s§ss-

ment of Academic Skills (TAAS), and reductions in the probability of receiving

special education services. We also find that participating [in'] pre-K increases

mathematics scores for students who take the Spanish version of the TAAS

tests. Those results show that even modest pre-K program([s] i.mplementecl at
scale can have important effects on students’ educational achievements.

See Effects, at iii, 20; see also Sara Mead, Texas Pre-K Rrogmms Improve Kids’
Elementary Achievernent, Educ. Wk. (Nov. 26, 2012) (finding the results. for the
large, diverse Texas programs to be consistent with other -large—scale studies such
as the Chicago Child Parent Center and Oklahoma’s Universal Pre-K Program).

(c) The Particular Effectiveness of Early Childhood Programs That
Develop “Nonacademic” Skills

Professor Heckman'’s research also shows that early childhood programs
that are designed to develop so-called noncognitive skills are 1i.kely 'to achieve
the greatest economic returns. See James Heckman & Yona.Rubmstem, The Im-
portance of Noncognitive Skills: Lessons from the G.E.D. Testmg Progmnff, 91 Am.
Econ. Rev. 145 (2001) (“Much of the effectiveness of early childhood interven-
tions comes in boosting noncognitive skills. . . .”). N .

The Perry School and Abecedarian Projects demonstrate t'he% Frltlca.ll sig-
nificance of developing social and emotional skills. Although initial gains in




&'_,;HAPTER
&

EQUAL EDUCATIONAL
OPPORTUNITIES

The Equal Protection Clause in the United States Constitution and most state
constitutions prohibit states and their public educational institutions from
denying to students the “equal protection” of the laws. Nonetheless, as dis-
cussed in Chapter 4, the absence of a fundamental constitutional right to edu-
cational"opportunities has permitted the states some degree of deference in
their-ar.equal allocation of educational resoutces to students. In this chapter,
the 1esue of equal educational opportunity is reconsidered in the context of
ste tutes and policies that classify students based upon constitutionally suspect
categories such as race and gender.

A. RACIAL SEGREGATION, DESEGREGATION, AND
RESEGREGATION

1. Establishing the Constitutional Violation

BROWN V. BOARD OF EDUCATION OF TOPEKA

347 U.S. 483 (1954)

Mr. Chief Justice WARREN delivered the opinion of the Court.

These cases come to us from the States of Kansas, South Carolina, Virginia,
and Delaware. They are premised on different facts and different local condi-
tions, but a common legal question justifies their consideration together in
this consolidated opinion.

In each of the cases, minors of the Negro race, through their legal rep-
resentatives, seek the aid of the courts in obtaining admission to the public
schools of their community on a non-segregated basis. In each instance, they
had been denied admission to schools attended by white children under laws
requiring or permitting segregation according to race. This segregation was
alleged to deprive the plaintiffs of the equal protection of the laws under the
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» even though these facilitjeg
be separate. In the Delaware case, the Supreme Court of Delaware adhered t,

that doctrine, but ordered that the plaintiffs be admitted to the white schoolg
because of their superiority to the Negro schools,

The plaintiffs contend that segregated public school
cannot be made “equal,” and that hence they are depriv
tion of the laws. . . |

Reargument was largely devoted to the circumstances surrounding the
adoption of the Fourteenth Amendment in 1868. It covered exhaust1Ve1y
consideration of the Amendment in Congress, ratificati

3 dre not “equal” anq
ed of the €qual protec.

was usually
rudimentary; ungraded schools were common in rural areas; the school term

was but three months a year in many states; and compulsory schoid eiten-
dance was virtually unknown. As a consequence, it is not surprising that there

should be so little in the history of the Fourteenth Amendment relating to its
intended effect on public education.

_—

sections of the country, both before and immediately atter the War, is described in Beale, A History
of Freedom of Teaching in American Schools (1941), 112-132, 175-19s, Compulsory school atten-
dance laws were not generally adopted until after the ratificati

on of the Fourteenth Amendment,
and it was not until 1918 that such laws were in force in all the states, . . .

Chapter 12 Equal Educational Opportunities

. i .
In the first cases in this Court construing the Fou:jtgtenthpﬁjxélc‘erlilliﬁlgegli
i i he Court interpreted it as
: hortly after its adoption, t . ey
e iscriminati inst the Negro race. The doctrine o p
i d discriminations agains . : o
- i [ arance in this Court until 1896 in
ual” did not make its appe ' 154¢
§ - bifl;’leecslsy v. Ferguson, involving not education but transportatl?_fll. Ameri
Casec?ourts have since labored with the doctrine for oveg lcllalglsrgen ?}Illelr‘e .are
£ i ion is directly presented. s
that question is directly p
In the instant cases, . i s T gl
hite schools involve
indings below that the Negro and w 00l e -
ﬁnglrcl)%sare being equalized, with respect to buildings, cu1r1§ulg,_qua1tll?§:;f1§rré
b i ¢ ible” factors. Our decision, j
f teachers, and other “tangi : 51D
- i of these tangible factors in the Negro
turn on merely a comparison - e
Carénxﬂlite schools involved in each of the cases. We must look instead to t
k- ion i ic education.
egregation itself on public e
Effeirtloafp;r%aghing this problem, we cannot turn the clock back ‘;o 186;3) ;vl‘LeaI;
Plessy v. Fergu
dopted, or even to 1896 when .

B et o w i ion in the light of its full develop-
i der public education in g : -
B peett ' i life throughout the Nation. Only in

d its present place in American life t . ]
3116_? 5\721; can ilibﬁ determined if segregation in public schools deprives these
i { ;
i laws.
intiffs of tire equal protection of the : - )
plan”;gcfll;sy eolu\::at(i]on is perhaps the most important functlgrtlhof ;‘ieé’;et 11)1((1:1);3
7 r e )
ATIN) Isory school attendance laws an ‘
S o ot i nition of the importance
' ot i th demonstrate our recog
B i i i ired in the performance of
i tic society. It is require ‘
of education to our democra i soc¢ D o LS DE IS ol
' ic 1 bilities, even service in the :
cur most basic public responsi ) ) vic fe ammed jorees 1L
i f good citizenship. Today it is a princip ;
skl i ing him for later professional
i i Itural values, in preparing him
awakening the child to cu . e
ini i ing him to adjust normally to his e :
| e i ly b ected to succeed in
it i hild may reasonably be exp .
days, it is doubtful that any c : . e o1 e
: i i f an education. Suc pp
ife if he is denied the opportunity o an edt : : ;
arf}?elrfe the state has undertaken to provide it, is a right which must be mad
ilable to all on equal terms. - ' .
aval\l/ilfz f:ome then t% the question presented: Does segreiatmﬁ 01_? d]nfljgﬁﬁjg;
i though the physica
i lely on the basis of race, even . Sy
i it " b al, deprive the children of the minor
nd other “tangible” factors may be equal, dep . _
?ty group of eqlglal educational opportunities? We begelve t};ce:l}tl éto ??;:.Negmes
i in findi t a segregated law :
In Sweatt v. Painter, in finding tha 2 Sracal Tox egioes
i | educational opportunities, this
could not provide them equa . . e ok e
' “ iti hich are incapable of objec
in large part on “those qualities w _ 2 ¢ mease:
ment%::uf which make for greatness in a lawhschoNol. énaé\dn(]tiz::él?o‘; v(\?hite
i iring that a Negr
homa State Regents, the Court, in requiring . . e
gr(?clduate schoégl be treated like all other students, again resorted to intangib

i 206 (1850),
® The doctrine apparently originated in Robc'rts v..C1I:y- of Bostci[n,t eSEOII\I/[:[s;.ll :i?ial o ;ramee
upholding school segregation against attack as being v1.ole.1t1ve of asta .
; i Segregation in Boston public schools was ¢liminated in 18§§. .- Bu e
. e‘luallf}’- £ in public education has persisted in some communities until recent 1cyearﬁ.onal
i)o}:;?e;etg’s;g?t;fgh glegregaﬁon has long been a nationwide problem, not merely one of sec
concern.
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considerations: “. . . his ability to study, to engage in discussions and
views with other students, and, in general, to learn his profession_»
siderations apply with added force to children in grade and high
separate them from others of similar age and qualifications solely
their race generates a feeling of inferiority as to their status in the com
that may affect their hearts and minds in a way unlikely ever to b,

The effect of this separation on their educational opportunities was
by a finding in the Kansas case by a court which nevertheless fel¢
to rule against the Negro plaintiffs: '

ev. 1,34 (1959); Derrick Bell,‘Servi.n(‘g Tvyo Masters: Integration Ideals
t Interests in School Desegregation Litigation, 85 Yale L.J. 470 (1976);
iel R. JONES, Correspondence, 86 Yale L.J. 378-384 (1976). What are
e strengths and weaknesses of each of these arguments? Which
did the Brown Court ultimately accept?
L rown relies on both Sweatt v. Painter, 339 U.S. 629 (1950), and
v. Oklahoma State Regents for Higher Education, 339 U.S. 637
sweatt, the Supreme Court held that the Equal Protection Clause
the state of Texas from denying to African-American students ad-
1 to the University of Texas Law School because of their race. The
easoning was based in large part on the fact that the separate law
that the state made available to African-American students lacked
tial equality in the educational opportunities offered. . . . " 339
633-634. The Court found that the tangible facilities and intangible
o5 of the state’s African-American law schools were, in fact, unequal
available at the University of Texas Law School. The Court also
that because the African-American law schools excluded “most”
e stai>’s lawyers, judges, and officials with whom future lawyers inevi-
el those law schools were not “substantially equal” to law schools
ude such a “substantial and significant segment of society.” 339
4.
: "'ciuurin, the Supreme Court concluded that the Equal Protection
also prevents states from treating students differently within the
tional environment because of their race. In that case, McLaurin en-
as a graduate student at the University of Oklahoma, pursuing a doc-
in education. The state forced him to sit in a seat in the classroom
to African-American students, to sit at a library table assigned to
American students, and to eat at a “special” cafeteria table assigned
frican-American students. 339 U.S. at 640. Although the Court assumed
hese separations were “nominal” and resulted in no “disadvantage of
on,” it nonetheless declared: “[t]he result is that appellant is handi-
in his pursuit of an effective graduate instruction.” 339 U.S. at 641.
s practices violated the Equal Protection Clause because, in setting
“apart from the other students,” the state had imposed “restric-
that “impair and inhibit his ability to study, to engage in discus-
s and exchange views with other students, and, in general, to learn his
fession.” Id. According to the Court, state-imposed restrictions “which
t the intellectual commingling of students” based on race produce
ties” that cannot be sustained. Id.
the situation in Sweatt, the Supreme Court in Brown assumed that
sical facilities and other ‘tangible’ factors” in the segregated Afri-
ican schools were “equal” to those of the all-white schools. What
ignificance of that assumption in the Brown case? Does the Brown
suggest what the result might have been if the facilities and other
e factors were demonstratively unequal among the races? To what

does the reasoning in Brown rely upon or depart from the reasoning
ttand McLaurin?

Segregation of white and colored children in public schools has a dety
effect upon the colored children. The impact is greater when it has the sap
tion of the law; for the policy of separating the races is usually interpr
denoting the inferiority of the negro group. A-sense of inferiority affecs g
motivation of a child to learn. Segregation with the sanction of law, therefor
has a tendency to [retard] the educational and mental development of n
children and to deprive them of some of the benefits they would recej
racial[ly] integrated school system.™

We conclude that in the field of public education the doctrin
arate but equal” has no place. Separate educational facilities are in
unequal. Therefore, we hold that the plaintiffs and others similarly
for whom the actions have been brought are, by reason of the seg
complained of, deprived of the equal protection of the laws guaran:t'
Fourteenth Amendment. This disposition makes unnecessary any di
whether such segregation also violates the Due Process Clause of tl
teenth Amendment.

NOTES AND QUESTIONS

1. In reaching its result in Brown, the Supreme Court could have :
several different arguments for the unconstitutionality of ra-iall
gated public schools, including (1) students who are members of
minority learn better when they are integrated in classraoms with
who are not members of a racial minority; (2) separate education
ties assigned to minority children are, or inevitably become, tangib
than facilities assigned to majority children; (3) precluding mem
racial minority and members of a racial majority from congregating it
same educational environment denies to all students their First
ment rights to freedom of association; and/or (4) the perpetuation
rate educational facilities, regardless of their relative quality, harm
dren who are members of a racial minority by stigmatizing them.
Laurence H. Tribe, American Constitutional Law §16-15, at 1476-14
1988); Herbert Wechsler, Toward Neutral Principles of Constitutiona

19 Whatever may have been the extent of psychological knowledge at the time
Ferguson, this finding is amply supported by modern authority. Any language in Pl
son contrary to this finding is rejected.
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3. The petitioners in Brown made a strategic decision to attack the segregateq regarding the racial component to inequalities in educational funding dem-

aspects of public education rather than the tangible disparities in the qual-
ity of education between white and African-American students. Why dg
you think the petitioners chose that strategy? Consider the consequences
of that strategy as you analyze the history of the remedial aspects of imple
menting the Court’s desegregation rulings.

- Two weeks before the Supreme Court issued its Brown decision, it decideq
Hernandez v. Texas, 347 U.S. 475 (1954). In that case, the Court held that
the systematic exclusion of persons of Mexican descent from jury servicp
constituted a denial of the equal protection of the laws guaranteed by the
Fourteenth Amendment. According to the Court, the “groups” requiring
the “aid of the courts in securing equal treatment under the laws” include
those who are “singled out” or subjugated by the attitudes of community
members. Significantly, the Court recognized that the Equal Protection
Clause does not prohibit just discriminatory laws; it also prohibits discrimi-
natory community practices and attitudes that injure minority groups by
segregating them and denying them access to important economic bene.
fits. The Court understood the Equal Protection Clause to protect minority
groups from subordination caused by social norms and constraints.

The Brown court has been criticized because its language does not make
clear that the Constitution precludes practices of racial oppression, subor-
dination, and injury. See, e.g., Derrick Bell, Silent Covenants: Brown v. Board
of Education and the Unfulfilled Hopes for Racial Reform (2004); Sheryll
Cashin, The Failures of Integration: How Race and Class Are Undermining the
American Dream (2004). Instead, Brown's focus appears to be only (albeit
importantly) on laws that formally separate the races. The critics of Brown
often applaud the case as a monument to racial and educational equality,
but lament the fact that its reasoning has allowed subsequent courts te
frustrate the goal of genuine integration and educational equality. As wou
read the cases since Brown, consider whether these criticisms are fair- .

- What does “inherently unequal” mean? Are segregated schools uriconsti-

tutional because they are “inherently unequal,” or because they in reality

injure racial minorities by denying to them educational oppernities? Ac-
cording to the Court, what are the reasons that separate public educational
facilities are not equal? The Court argues that even if tangible factors may
be equal, segregation of children in public schools solely on the basis of
race deprives the “children of the minority group of equal educational op-
portunities.” List the ways in which it does so. The Court does not reach
the issue of whether segregation adversely affects the children of the major-
ity group. Do you believe that it does? Nor does the Court consider whether

a diverse educational environment is valuable to all students. If the Brown

decision is not rooted in the value of diversity, where does that value origi-

nate? What would diversity mean in this context? Could the benefits of a

diverse student population for all students support a court order to achieve

that diversity?

. By focusing on the harm to African-American children caused by racial

segregation, has the Brown Court and its progeny inadvertently divided

the races on the issue of segregation itself? As the materials in Chapter 4

onstrate, the condition of racial segregation persists in the public schools
throughout America. Does that condition allow white children and their
parents to divorce themselves from the political and legal question of ra-
cial segregation? In other words, if racial segregation harms only African-
American children, what incentive is there for white children to become
invested in the problem? If, by contrast, the Supreme Court had recognized
that the lack of diversity in schools harms all children, might that recogni-
tion have led to deeper political and legal opposition to segregation?

_In Brown v. Bd. of Educ., 349 U.S. 294 (1955) (Brown II), the Supreme Court

addressed the issue of remedy:

Full implementation of these constitutional principles may require solution
of varied local school problems. School authorities have the primary respon-
sibility for elucidating, assessing, and solving these problems; courts will
have to consider whether the action of school authorities constitutes good
faith implementation of the governing constitutional principles. . ..

In fashioning and effectuating the decrees, the courts will be guided by
equitable ovinciples. Traditionally, equity has been characterized by a prac-
tical flekibiiity in shaping its remedies and by a facility for adjusting and
recondiling public and private needs. These cases call for the exercise of these
traditional attributes of equity power. At stake is the personal interest of the
plaindiffs in admission to public schools as soon as practicable on a nondis-
criminatory basis. To effectuate this interest may call for elimination of a
variety of obstacles in making the transition to school systems operated in
accordance with the constitutional principles set forth in our May 17, 1954,
decision. Courts of equity may properly take into account the public inter-
est in the elimination of such obstacles in a systematic and effective man-
ner. But it should go without saying that the vitality of these constitutional
principles cannot be allowed to yield simply because of disagreement with
them.

While giving weight to these public and private considerations, the courts
will require that the defendants make a prompt and reasonable start toward
full compliance with our May 17, 1954, ruling. Once such a start has been
made, the courts may find that additional time is necessary to carry out
the ruling in an effective manner. The burden rests upon the defendants to
establish that such time is necessary in the public interest and is consistent
with good faith compliance at the earliest practicable date. To that end, the
courts may consider problems related to administration, arising from the
physical condition of the school plant, the school transportation system,
personnel, revision of school districts and attendance areas into compact
units to achieve a system of determining admission to the public schools
on a nonracial basis, and revision of local laws and regulations which may
be necessary in solving the foregoing problems. They will also consider the
adequacy of any plans the defendants may propose to meet these problems
and to effectuate a transition to a racially nondiscriminatory school system.
During this period of transition, the courts will retain jurisdiction of these
cases. . . . [T]he cases are remanded to the District Courts to take such pro-
ceedings and enter such orders and decrees consistent with this opinion as
are necessary and proper to admit to public schools on a racially nondis-
criminatory basis with all deliberate speed the parties to these cases.
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These cases present us with the problem of defining in
than heretofore the scope of the duty of school authoritie
in implementing Brown I and the mandate to el
tablish unitary systems at once. . . .
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8. Can you detect even in this initial remedial lan

of ongoing litigation about the scope of the remedy required by the Court’s
rulings? Interestingly, prior drafts of the opinion reveal that the Court orig.
inally wrote that desegregation must occur with “all appropriate speed "
but the word “appropriate” was changed to “deliberate” in the final version
of Brown II. See hitp://www.abajournaI.com/magazine/article/thekcourt_comesH
together/. Indeed, there was little speed and much resistance to the federa]
court orders implementing Brown II, ITn Green v. County Sch. Bd. of Ney

Kent County, 391 U.S. 430 (1968), however, the Court rejected the schog]
board’s “freedom of choice” plan, which allowed students to choose their

own public school. The board failed to show that its plan resulted in an
effective transition to a unitary district, and therefore the board failed tg
demonstrate its compliance with its responsibility “to achieve a system of
determining admission to the public schools on a nonracial basis, . . . ” The
Supreme Court concluded that school districts must eliminate racial dis-
crimination in public education “root and branch.” In Alexander v. Holmes
County Bd. of Educ., 396 U.S. 1218 (1969), in the wake of concerted efforts
by southern states to avoid integration, the Supreme Court denounced its
“all deliberate speed” standard as a “soft euphemism for delay” that al-
lowed too much deliberation and not enough speed. The Court ordered all
southern school districts to become unitary on an immediate basis.

guage in Brown II the source

2. The Rise of Remedial Power

SWANN V. CHARLOTTE-MECKLENBURG BOARD OF EDUCATION

402 US. 1 (1971)

Mr. Chief Justice BURGER delivered the opinion of the Court.

We granted certiorari in this case to review important issues as to the ¢ -
ties of school authorities and the scope of powers of federal courts under this
Court’s mandates to eliminate racially separate public schools establ
maintained by state action. Brown v. Board of Education (Brown ).

This case and those argued with it arose in States having a ioug history of
maintaining two sets of schools in a single school system deliberately oper-
ated to carry out a governmental policy to separate pupils in schools solely on
the basis of race. That was what Brown v. Board of Education was all about.

more precise terms
s and district courts
iminate dual systems and es-

isined and

II
Nearly 17 years ago this Court held, in explicit terms, that state-imposed

segregation by race in public schools denies equal protection of the laws. At
no time has the Court deviated in the sli

constitutional underpinnings. . . .

ghtest degree from that holding or its

Over the 16 years since Brown I, many difficulties were encountered in

implementation of the basic constitutional requirement that the State not

-
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. i i . Noth-
discriminate between public school children on thedbamsocjet;;e;rd zifng e
iscr : ; ior to 1955 prepared any :
ing i ational expericrios priok i tered since
ingin O B f the magnitude and complexity encoun
d adjustments of the mag impeded the
changes art ; to the Court’s mandates has imp
' te resistance of some to : - The de-
then. Delibera bri chool systems into compliance. .
_faith efforts of others to bring s itk
fJ(ljd fa:;tgamre of these dilatory tactics have been noted frequently by
tail anl
: ther courts. <
k- ir}llcé t(;me the Court considered Green v. County School Boariﬁirgel cIlJ;lal
Byn 1968, very little progress had been made in many are?itate tares, It
i 1.1 S stenjls had historically been maintained by operation 0h : o
E tge Court was confronted with a record of a freedom-of-c Oilce [1) ; gstem
Greeﬁ,h District Court had found to operate in fact to preserve a fuado}i’n-of-
k. t‘diam a decade after Brown II. While acknowledging that a g?ceemces ot
Hlllor'ie concept could be a valid remedial measure in some circum ’
oi ; .
{f:aj]ure to be effective in Green required that:

i forward with a plan that
i a school board today is to come . ‘
e h'urdEﬂa‘c');,ltically to work now . . . until it is clear that state-imposed
romises rean % @
Eegregaiicv has been completely removed. . . .

III

The objective today remains to eliminat'e from the pub}icsigglflgoa;l\}nvis}]
i ; of state-imposed segregation. Segregatlon was the evi e
- ntrary to the equal protection guarantees of t e Co ;
i lio iolsztion sought to be corrected by the remedial measures o
N ";hetvwas the basis for the holding in Green that school autl?orltlgs
BTOVLJH . L eilar ed with the affirmative duty to take wha-tevgr §teps_ might 12
f:cegii; zoccon%ert to a unitary system in which racial discrimination wou

imi nch.”

E eﬁnslclﬁgfﬁdail?tfla?i?iif if:il in their affirmative obligations -u?ctller ttlllzsse}];zledr-l
g L o coutt’s equliable pawer t remecy past wromgs
the scope of a district court’s eq : : o)

il g:‘?;d, for brgadth and ﬂexibﬂity a}r}e éggzrggt gl:nigsliz?ﬁsr;%ﬁd;aers s re.
i ine even in br s I

dl Irévireeikégtgeils (ie‘flir; important to remember. thaF judicial pc.)we_rsdrlg;g
gézee;fergsed only on the basis of a constitutional violation. Remelchzlillt%luo I1meS
authority does not put judges automaticallly in the sholes 01;1 seillcz)oc azli i e
whose powers are plenary. Judicial authority enters only w

: i ate
dEfa;lclgool authorities are traditionally chgrged with brc:iacé1 gofvgrere ;:(2 rfri);il;}ltlhat
and implement educational policy and might We_l] conc }[1 e,aCh e s
in order to prepare students to live in a pluralistic soc1et ty T Euerior
have a prescribed ratio of Negro to white studepts :reﬂe(i.mgi ) Wifhin o
the district as a whole. To do this as an .educatlonal po C;cy e
discretionary powers of school authoritle.s; a-bsent a fu}tl1 1ntg o ot
R e e Wﬁuld 1"clOt bce)fvigg E;Eiig?lt dziir}r]nineé the scope of

i i the nature ines

?gevigr?leacll? Ier? lclllett};li?tsf;y the school authorities of their obligation to proffer
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acceptable remedies, a district court has broad i
: : power to fashion a remed
will assure a unitary school system Fi

v

We turn now to the problem of defining with more particularity the

responsibilities of school authorities in desegregating a state-enforced dug]

In Green, we pointed out that existing policy and practice with regard
to faculty, staff, transportation, extracurricular activities, and facilities wer
among the most important indicia of a segregated system. Independent of stuE
dent assignment, where it is possible to identify a “white school” or a “Negr !
school” simply by reference to the racial composition of teachers and stgf;)
thg q_u_aIity of school buildings and equipment, or the organization of s ort’
activities, a prima facie case of violation of substantive constitutional r]ip h S
under the Equal Protection Clause is shown. 3

. Whep a system has been dual in these respects, the first remedial respon
sibility of school authorities is to eliminate invidious racial distinctions. \Rﬁﬂ;

tribution of equipment. In these areas, normal administrative practice should
prpduce schools of like quality, facilities, and staffs. Something more must be
said, however, as to faculty assignment and new school construction

' 11'_1 the companion case, the Mobile school board has argued that ’éhe Con
stitution requires that teachers be assigned on a “color blind” basis. It also

desegregation. We reject that contention, . . .

The construction of new schools and the closing of old ones z¢¢ 70 of the
most important functions of local school authorities and also tivo of the most
Complex. They must decide questions of location and capacity in light of pop-
ulation growth, finances, land values, site availability, through an almost Eng-
less list of factors to be considered. The result of this will be a decision which
technique or another of stude i il
determine the racial composition of the student body in neg;?ls%?l?;lnitr)l T}]lg
system. Over the long run, the consequences of the choices will be far reach-
ing. People gravitate toward school facilities, just as schools are located in
response to the needs of people. The location of schools may thus influence
the patterns of residential development of a metropolitan area and have im-
portant impact on composition of inner-city neighborhoods.

Ip the past, choices in this respect have been used as a potent weapon for
creating or maintaining a state-segregated school system. In addition to the
classic pattern of building schools specifically intended for Negro or white stu-
dents, school authorities have sometimes, since Brown, closed schools which
appeared likely to become racially mixed through changes in neighborhood
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residential patterns. This was sometimes accompanied by building new schools
in the areas of white suburban expansion farthest from Negro population cen-
ters in order to maintain the separation of the races with a minimum depar-
ture from the formal principles of “neighborhood zoning.” Such a policy does
more than simply influence the short-run composition of the student body
of a new school. It may well promote segregated residential patterns which,
when combined with “neighborhood zoning,” further lock the school system
into the mold of separation of the races. Upon a proper showing a district
court may consider this in fashioning a remedy.

In ascertaining the existence of legally imposed school segregation, the
existence of a pattern of school construction and abandonment is thus a fac-
tor of great weight. In devising remedies where legally imposed segregation
has been established, it is the responsibility of local authorities and district
courts to see to it that future school construction and abandonment are not
used and do not serve to perpetuate or re-establish the dual system. When
necessary, district courts should retain jurisdiction to assure that these respon-
sibilities are carried out. . . .

A%

The central issue in this case is that of student assignment, and there are
eszen dally four problem areas. . . .

(1) Racial Balances or Racial Quotas

The constant theme and thrust of every holding from Brown I to date
is that state-enforced separation of races in public schools is discrimination
that violates the Equal Protection Clause. The remedy commanded was to
dismantle dual school systems.

We are concerned in these cases with the elimination of the discrimina-
tion inherent in the dual school systems, not with myriad factors of human
existence which can cause discrimination in a multitude of ways on racial,
religious, or ethnic grounds. The target of the cases from Brown I to the pres-
ent was the dual school system. The elimination of racial discrimination in
public schools is a large task and one that should not be retarded by efforts to
achieve broader purposes lying beyond the jurisdiction of school authorities.
One vehicle can carry only a limited amount of baggage. It would not serve
the important objective of Brown I to seek to use school desegregation cases
for purposes beyond their scope, although desegregation of schools ultimately
will have impact on other forms of discrimination. . . .

Our objective in dealing with the issues presented by these cases is to see
that school authorities exclude no pupil of a racial minority from any school,
directly or indirectly, on account of race; it does not and cannot embrace all
the problems of racial prejudice, even when those problems contribute to dis-
proportionate racial concentrations in some schools. . . .

We see therefore that the use made of mathematical ratios was no more
than a starting point in the process of shaping a remedy, rather than an in-
flexible requirement. From that starting point the District Court proceeded to
frame a decree that was within its discretionary powers, as an equitable rem-
edy for the particular circumstances. As we said in Green, a school authority’s
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remedial plan or a district court’s remedial decree is to be judged by its effec.
tiveness. Awareness of the racial composition of the whole school system is
likely to be a useful starting point in shaping a remedy to correct past consti-
tutional violations. In sum, the very limited use made of mathematical ratios
was within the equitable remedial discretion of the District Court.

(2) One-Race Schools

The record in this case reveals the familiar phenomenon that in metro-
politan areas minority groups are often found concentrated in one part of the
city. In some circumstances certain schools may remain all or largely of one
race until new schools can be provided or neighborhood patterns change,
Schools all or predominantly of one race in a district of mixed population will
require close scrutiny to determine that school assignments are not part of
state-enforced segregation.

In light of the above, it should be clear that the existence of some small
number of one-race, or virtually one-race, schools within a district is notin and
of itself the mark of a system that still practices segregation by law. The district
judge or school authorities should make every effort to achieve the greatest
possible degree of actual desegregation and will thus necessarily be concerned
with the elimination of one-race schools. No per se rule can adequately em-
brace all the difficulties of reconciling the competing interests involved; but
in a system with a history of segregation the need for remedial criteria of
sufficient specificity to assure a school authority’s compliance with its con-
stitutional duty warrants a presumption against schools that are substantially
disproportionate in their racial composition. Where the school authority’s
proposed plan for conversion from a dual to a unitary system contemplates
the continued existence of some schools that are all or predominantly of one
race, they have the burden of showing that such school assignments are genu-
inely nondiscriminatory. The court should scrutinize such schools, and the
burden upon the school authorities will be to satisty the court that theirracial
composition is not the result of present or past discriminatory action ar. their
part.

An optional majority-to-minority transfer provision has lon 3 been rec-
ognized as a useful part of every desegregation plan. Provisiot: for optional
transfer of those in the majority racial group of a particular school to other
schools where they will be in the minority is an indispensable remedy for
those students willing to transfer to other schools in order to lessen the im-
pact on them of the state-imposed stigma of segregation. In order to be ef-
fective, such a transfer arrangement must grant the transferring student free

transportation and space must be made available in the school to which he
desires to move.

(3) Remedial Altering of Attendance Zones

The maps submitted in these cases graphically demonstrate that one of
the principal tools employed by school planners and by courts to break up
the dual school system has been a frank—and sometimes drastic— gerryman-
dering of school districts and attendance zones. An additional step was pair-
ing, “clustering,” or “grouping” of schools with attendance assignments made
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deliberately to accomplish the transfer of Negro students out of formerly seg-
regated Negro schools and transfer of white students to formerly alI-NP:gro
schools. More often than not, these zones are neither compact nor contigu-
ous; indeed they may be on opposite ends of the city. As an interim corrective
measure, this cannot be said to be beyond the broad remedial powers of a
court. .

Absent a constitutional violation there would be no basis for judicially
ordering assignment of students on a racial basis. All things being equal, with
no history of discrimination, it might well be desirable to assign pupils to
schools nearest their homes. But all things are not equal in a system that has
been deliberately constructed and maintained to enforce racial segregation.
The remedy for such segregation may be administratively awkward, inconve-
nient, and even bizarre in some situations and may impose burdens on some;
but all awkwardness and inconvenience cannot be avoided in the interim pe-
riod when remedial adjustments are being made to eliminate the dual school
systems.

No fixed or even substantially fixed guidelines can be established as
to how far a 2ourt can go, but it must be recognized that there are limits.
The objective’is to dismantle the dual school system. “Racially neutral” as-
signment vians proposed by school authorities to a district court may be
inadequare; such plans may fail to counteract the continuing effects of past
schoo! segregation resulting from discriminatory location of school sites or
cistortion of school size in order to achieve or maintain an artificial racial
separation. When school authorities present a district court with a “loaded
game board,” affirmative action in the form of remedial altering of atten-
dance zones is proper to achieve truly nondiscriminatory assignments. In
short, an assignment plan is not acceptable simply because it appears to be
neutral.

In this area, we must of necessity rely to a large extent, as this Court has
for more than 16 years, on the informed judgment of the district courts in the
first instance and on courts of appeals.

We hold that the pairing and grouping of noncontiguous school zones is
a permissible tool and such action is to be considered in light of the objectives
sought. . . .

(4) Transportation of Students

The scope of permissible transportation of students as an implement of a
remedial decree has never been defined by this Court and by the very nature
of the problem it cannot be defined with precision. No rigid guidelines as to
student transportation can be given for application to the infinite variety of
problems presented in thousands of situations. Bus transportation has been
an integral part of the public education system for years, and was perhaps
the single most important factor in the transition from the one-room school-
house to the consolidated school. Eighteen million of the Nation’s public
school children, approximately 39%, were transported to their schools by bus
in 1969-1970 in all parts of the country.

The importance of bus transportation as a normal and accepted tool of ed-
ucational policy is readily discernible in this and the companion case. . . . The
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Dis.trict Court’s conclusion that assignment of children to the school nearest
their home serving their grade would not produce an effective dismantling of
the dual system is supported by the record.

_ Thus the remedial techniques used in the District Court’s order were with.
in that court’s power to provide equitable relief; implementation of the decreg
is well within the capacity of the school authority. . . .

VI

On the facts of this case, we are unable to conclude that the order of the
District Court is not reasonable, feasible and workable. However, in seeking to
_deﬁne the scope of remedial power or the limits on remedial power of courts
In an area as sensitive as we deal with here, words are poor instruments to con-
vey the sense of basic fairness inherent in equity. Substance, not semantics
must govern, and we have sought to suggest the nature of limitations Withou{
frustrating the appropriate scope of equity. |

At some point, these school authorities and others like them should have
achieved full compliance with this Court’s decision in Brown I. The systems
would then be “unitary” in the sense required by our decisions. . . .

It does not follow that the communities served by such systems will re-
main demographically stable, for in a growing, mobile society, few will do so
Neither school authorities nor district courts are constitutionally required to'
make year-by-year adjustments of the racial composition of student bodies
once the affirmative duty to desegregate has been accomplished and racial dis-
crimination through official action is eliminated from the system. This does
not mean that federal courts are without power to deal with future problems;
but in the absence of a showing that either the school authorities or some oth,
er agency of the State has deliberately attempted to fix or alter demographic
patterns to affect the racial composition of the schools, further intervention
by a district court should not be necessary. \'

NOTES AND QUESTIONS

1. The Supreme Court in Swann finds the following four reinedial devices to
be within a district court’s equitable power under the circumstances of this
case: (1) racial quotas; (2) maintaining single-race schools; (3) altering at-
tendance zones; and (4) cross-district transportation.. Which of these devic-
es is the most effective means of remedying racial segregation in the public
schools? Which device is likely to result in the maintenance of integrated
schools for the longest period of time?

2. Notice that in Swann, which was decided seven years before Regents of the
University of California v. Bakke, 438 U.S. 265 (1978), the Supreme Court
concludes that “affirmative action” is proper to achieve true nondiscrimi-
nation, particularly where the racial configuration of a district is a “loaded
game board.” How does the Court employ the concept of “affirmative ac-
tion” in this context?

3. Apart from the court-ordered remedies approved by the Supreme Court in
Swann, what other remedial measures could be implemented to achieve
racial desegregation?
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3. De Facto Segregation and Remedial Difficulties
KEYES v. SCHOOL DISTRICT NoO. 1, DENVER, COLORADO

413 U.S. 189 (1973)

M. Justice BRENNAN delivered the opinion of the Court.

This school desegregation case concerns the Denver, Colorado, school
system. That system has never been operated under a constitutional or statu-
tory provision that mandated or permitted racial segregation in public educa-
tion. Rather, the gravamen of this action, brought in June 1969 in the District
Court for the District of Colorado by parents of Denver schoolchildren, is
that respondent School Board alone, by use of various techniques such as the
manipulation of student attendance zones, school site selection, and a neigh-
borhood school policy, created or maintained racially or ethnically (or both
racially and ethnically) segregated schools throughout the school district, en-
titling petitioners to a decree directing desegregation of the entire school dis-
(g A

Before turning to the primary question we decide today, a word must be
said about the District Court’s method of defining a “segregated” school. Den-
ver iz.a tri-ethnic, as distinguished from a bi-racial, community. The overall
raciitand ethnic composition of the Denver public schools is 66% Anglo, 14%
Negro, and 20% Hispano. The District Court, in assessing the question of de
jure segregation in the core city schools, preliminarily resolved that Negroes
and Hispanos should not be placed in the same category to establish the seg-
regated character of a school. . . .

We conclude, however, that the District Court erred in separating Negroes
and Hispanos for purposes of defining a “segregated” school. We have held
that Hispanos constitute an identifiable class for purposes of the Fourteenth
Amendment. . . . Indeed, the District Court recognized this in classifying pre-
dominantly Hispano schools as “segregated” schools in their own right. But
there is also much evidence that in the Southwest Hispanos and Negroes have
a great many things in common. The United States Commission on Civil
Rights has recently published two Reports on Hispano education in the South-
west, Focusing on students in the States of Arizona, California, Colorado, New
Mexico, and Texas, the Commission concluded that Hispanos suffer from the
same educational inequities as Negroes and American Indians. In fact, the
District Court itself recognized that “one of the things which the Hispano
has in common with the Negro is economic and cultural deprivation and dis-
crimination.” This is agreement that, though of different origins, Negroes and
Hispanos in Denver suffer identical discrimination in treatment when com-
pared with the treatment afforded Anglo students. In that circumstance, we
think petitioners are entitled to have schools with a combined predominance
of Negroes and Hispanos included in the category of “segregated” schools.

I

In our view, the only other question that requires our decision at this time
is . . . whether the District Court and the Court of Appeals applied an incorrect
legal standard in addressing petitioners’ contention that respondent School
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Board engaged in an unconstitutional policy of deliberate segregation in the
core city schools. Our conclusion is that those coutrts did not apply the correct
standard in addressing that contention. . . .

This is not a case, however, where a statutory dual system has ever existed,
Nevertheless, where plaintiffs prove that the school authorities have carried
out a systematic program of segregation affecting a substantial portion of the
students, schools, teachers, and facilities within the school system, it is on}
common sense to conclude that there exists a predicate for a finding of the
existence of a dual school system. Several considerations support this concly-
sion. First, it is obvious that a practice of concentrating Negroes in certain
schools by structuring attendance zones or designating “feeder” schools on
the basis of race has the reciprocal effect of keeping other nearby schools pre-
dominantly white. Similarly, the practice of building a school—such as the
Barrett Elementary School in this case—to a certain size and in a certain loca-
tion, “with conscious knowledge that it would be a segregated school,” has a
substantial reciprocal effect on the racial composition of other nearby schools,
So also, the use of mobile classrooms, the drafting of student transfer policies,
the transportation of students, and the assignment of faculty and staff, on
racially identifiable bases, have the clear effect of earmarking schools accord-
ing to their racial composition, and this, in turn, together with the elements
of student assignment and school construction, may have a profound recip-
rocal effect on the racial composition of residential neighborhoods within a
metropolitan area, thereby causing further racial concentration within the
schools. . . .

In short, common sense dictates the conclusion that racially inspired
school board actions have an impact beyond the particular schools that are
the subjects of those actions. This is not to say, of course, that there can never
be a case in which the geographical structure of, or the natural boundaties
within, a school district may have the effect of dividing the district into s¢pa-
rate, identifiable and unrelated units. Such a determination is essertially a
question of fact to be resolved by the trial court in the first instance; but such
cases must be rare. In the absence of such a determination, preoi of state-im-
posed segregation in a substantial portion of the district will suifice to support
a finding by the trial court of the existence of a dual system. Of course, where
that finding is made, as in cases involving statutory dual systems, the school
authorities have an affirmative duty “to effectuate a transition to a racially
nondiscriminatory school system.” Brown II.

On remand, therefore, the District Court should decide in the first in-
stance whether respondent School Board's deliberate racial segregation policy
with respect to the Park Hill schools constitutes the entire Denver school sys-
tem a dual school system. We observe that on the record now before us there
is indication that Denver is not a school district which might be divided into
separate, identifiable and unrelated units. This suggests that the official segre-
gation in Park Hill affected the racial composition of schools throughout the
district. . . .

On the question of segregative intent, petitioners presented evidence
tending to show that the Board, through its actions over a period of years,
intentionally created and maintained the segregated character of the core city
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schools. Respondents countered this evidence by arguing that the segregation
in these schools is the result of a racially neutral “neighborhood school poli-
cy” and that the acts of which petitioners complain are explicable within the
pounds of that policy. Accepting the School Board’s explanation, the District
court and the Court of Appeals agreed that a finding of de jure segregation
as to the core city schools was not permissible since petitioners had failed to
prove “(1) a racially discriminatory purpose and (2) a causal relationship be-
tween the acts complained of and the racial imbalance admittedly existing in
those schools.” This assessment of petitioners’ proof was clearly incorrect.

Although petitioners had already proved the existence of intentional
school segregation in the Park IHill schools, this crucial finding was totally
ignored when attention turned to the core city schools. Plainly, a finding of
intentional segregation as to a portion of a school system is not devoid of pro-
pative value in assessing the school authorities” intent with respect to other
parts of the same school system. On the contrary, where, as here, the case in-
volves one school board, a finding of intentional segregation on its part in one
portion of a school system is highly relevant to the issue of the board’s intent
with respect to other segregated schools in the system. . . .

Aprilying these principles in the special context of school desegregation
cases, we hold that a finding of intentionally segregative school board actions
in . meaningful portion of a school system, as in this case, creates a presump-
von that other segregated schooling within the system is not adventitious. It
establishes, in other words, a prima facie case of unlawful segregative design
on the part of school authorities, and shifts to those authorities the burden
of proving that other segregated schools within the system are not also the
result of intentionally segregative actions. This is true even if it is determined
that different areas of the school district should be viewed independently of
each other because, even in that situation, there is high probability that where
school authorities have effectuated an intentionally segregative policy in a
meaningful portion of the school system, similar impermissible considerations
have motivated their actions in other areas of the system. We emphasize that
the differentiating factor between de jure segregation and so-called de facto seg-
regation to which we referred in Swann is purpose or intent to segregate. Where
school authorities have been found to have practiced purposeful segregation
in part of a school system, they may be expected to oppose system-wide de-
segregation, as did the respondents in this case, on the ground that their pur-
posefully segregative actions were isolated and individual events, thus leaving
plaintiffs with the burden of proving otherwise. But at that point where an
intentionally segregative policy is practiced in a meaningful or significant seg-
ment of a school system, as in this case, the school authorities cannot be heard
to argue that plaintiffs have proved only “isolated and individual” unlawfully
segregative actions. In that circumstance, it is both fair and reasonable to re-
quire that the school authorities bear the burden of showing that their actions
as to other segregated schools within the system were not also motivated by
segregative intent. . . .

In discharging that burden, it is not enough, of course, that the school
authorities rely upon some allegedly logical, racially neutral explanation for
their actions. Their burden is to adduce proof sufficient to support a finding
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that segregative intent was not among the factors that motivated their ac.
tions. The courts below attributed much significance to the fact that many of
the Board’s actions in the core city area antedated our decision in Brown. We
reject any suggestion that remoteness in time has any relevance to the issue
of intent. If the actions of school authorities were to any degree motivated by
segregative intent and the segregation resulting from those actions continues
to exist, the fact of remoteness in time certainly does not make those actions
any less “intentional.”

This is not to say, however, that the prima facie case may not be met by

evidence supporting a finding that a lesser degree of segregated schooling in

the core city area would not have resulted even if the Board had not acted
as it did. In Swann, we suggested that at some point in time the relationship
between past segregative acts and present segregation may become so attenu-
ated as to be incapable of supporting a finding of de jure segregation warrant-
ing judicial intervention. . . . We made it clear, however, that a connection
between past segregative acts and present segregation may be present even
when not apparent and that close examination is required before concluding
that the connection does not exist. Intentional school segregation in the past
may have been a factor in creating a natural environment for the growth of
further segregation. Thus, if respondent School Board cannot disprove segre-
gative intent, it can rebut the prima facie case only by showing that its past
segregative acts did not create or contribute to the current segregated condi-
tion of the core city schools.

The respondent School Board invoked at trial its “neighborhood school
policy” as explaining racial and ethnic concentrations within the core city
schools, arguing that since the core city area population had long been Ne-
gro and Hispano, the concentrations were necessarily the result of residential
patterns and not of purposefully segregative policies. We have no occasion
to consider in this case whether a “neighborhood school policy” of itself win
justify racial or ethnic concentrations in the absence of a finding that cctiool
authorities have committed acts constituting de jure segregation. It is enough
that we hold that the mere assertion of such a policy is not dispesitive where,
as in this case, the school authorities have been found to have praciced de jure
segregation in a meaningful portion of the school system by techniques that
indicate that the “neighborhood school” concept has not been maintained
free of manipulation. . . .

Thus, respondent School Board having been found to have practiced de-
liberate racial segregation in schools attended by over one-third of the Negro
school population, that crucial finding establishes a prima facie case of inten-
tional segregation in the core city schools. In such case, respondent’s neigh-
borhood school policy is not to be determinative “simply because it appears
to be neutral.”

v

In summary, the District Court on remand, first, will afford respondent
School Board the opportunity to prove its contention that the Park Hill area
is a separate, identifiable and unrelated section of the school district that
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should be treated as isolated from the rest of the district. If respox}dent Schpol
Board fails to prove that contention, the District Court, second, will determine
whether respondent School Board’s conduct over almost a decade gfter 1960
in carrying out a policy of deliberate racial segregation in the Park _Hllll schools
constitutes the entire school system a dual school system. If the District Court
determines that the Denver school system is a dual school system, respondent
gschool Board has the affirmative duty to desegregate the entire system “root
and branch.” . . . If the District Court determines, however, that the Denv:er
school system is not a dual school system by reason of the Board’s actions in
park Hill, the court, third, will afford respondent School Board the qpportumty
to rebut petitioners’ prima facie case of intentional segregat‘ion in the core
city schools raised by the finding of intentional segregation. in the Park Hﬂl
schools. There, the Board’s burden is to show that its policies and practices
with respect to school site location, school size, school renovations and ad-
ditions, student-attendance zones, student assignment and transfer options,
mobile classroom units, transportation of students, assignment of faculty and
staff, etc., considered together and premised on the Board's so-called “neigh-
borhood schicol” concept, either were not taken in effectuation of a policy to
create or meintain segregation in the core city schools, or, if unsuccessful in
that effost, were not factors in causing the existing condition of segregation
in these schools. Considerations of “fairness” and “policy” demand no less in
iteiiof the Board’s intentionally segregative actions. If respondent Board fails
tc rebut petitioners’ prima facie case, the District Court must, as in the case of
Park Hill, decree all-out desegregation of the core city schools. . . .

NOTES AND QUESTIONS

1. The Keyes decision represents the Supreme Court’s first major ruling regard-
ing the issue of racially segregated schools in a northern state without a
history of legally mandated segregation. Accordingly, the Keyes case is often
characterized as a northern de facto discrimination case, as opposed to a
southern de jure discrimination case.

2. Because racial segregation was not required as a matter of Colorado law,
the initial question in Keyes is whether the school district harbored the in-
tent to effectuate a dual school system. The Court concludes that a school
board’s intent to create racially segregated schools is tantamount to state-
mandated segregation. In other words, the intentional creation of de facto
segregation is the same as de jure segregation from a constitutional perspec-
tive, except that any challenge to a de facto segregated system must begin
with proof of intentional school district behavior. Do you agree tha.t de
facto segregation should be the legal equivalent of de jure discrimination?
Should the remedies required to alleviate the two types of constitutional
wrongs be identical?

3. Consider the Court’s summary in Part [V of its opinion. That summary spe-
cifically identifies the order and burden of proof in a school desegregation
case. Envision what the actual trial of the case might look like given the
Court's parameters.
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4. In Keyes, the Supreme Court treats the Hispanic students like the African.

American students because the two groups have suffered similar “economie
and cultural deprivation and discrimination,” What other racial or ethnije
groups would be included under that standard?

. Is intent to perpetuate a dual system of segregation sufficient for a consti.

tutional violation, or must there be an intent to create such a system? [
Columbus Bd. of Educ. v. Penick, 443 U.S. 449 (1979), and Dayton Board of
Education v. Brinkman, 443 U S. 526 (1979), the Supreme Court found ge
jure segregation in the Ohio districts based upon the fact that Ohio public
officials had knowledge of the existence of segregated schools and failed tq
take affirmative steps to dismantle that dual system. The Court suggested
that the failure to remedy an existing dual school system was itself a constj.
tutional violation. What is the difference between a constitutional violation
and a constitutional remedy? It is clear that “affirmative,” race-conscious
devices may, and indeed must, be employed to remedy a constitutional vig-
lation caused by the maintenance of a dual school system. Can the failure
to take those affirmative steps itself be a violation of the Constitution? [f
so, then race-conscious decision making by public officials in their efforts
to avoid maintaining an unconstitutional dual school system cannot be
unconstitutional. When should a public body be permitted to take race
into account in its decision making?

. In Milliken v. Bradley, 418 U.S. 717 (1974), the Supreme Court made it clear

that a federal court may not

impose a multi-district, area wide remedy to a single-district de Jjure segre-
gation problem absent any finding that the other included school districts
have failed to operate unitary school systems within their districts, absent
any claim or finding that the boundary lines of any affected school district
were established with the purpose of fostering racial segregation in public
schools, absent any finding that the included districts committed acts whish
effected segregation within the other districts, and absent a meaningfi! op-
portunity for the included neighboring school districts to present eviasnce
or be heard on the propriety of a multi-district remedy or on the gaestion of
constitutional violations by those neighboring districts.

7. The Milliken Court’s reasoning was based in large part on the principle of

local control:

[N]o single tradition in public education is more deeply rooted than local
control over the operation of schools; local autonomy has long been thought
essential both to the maintenance of community concern and support for
public schools and to quality of the educational process. Thus, in San Anto-
nio School District v, Rodriguez, 411 U.S. 1, 50 (1973), we observed that local
control over the educational process affords citizens an opportunity to par-
ticipate in decision-making, permits the structuring of school programs to
fit local needs, and €hcourages experimentation, innovation, and a healthy
competition for educational excellence,

What is the meaning of local control here? Does the concept of local

control really carry weight, or is it simply employed by the Court to justify
its result?

Chapter 12 Equal Educational Opportunities

g. The Milliken Court also addressed the issue of remedy:

The controlling principle consistently expounded in our hold1?g; is thatlc ltt}llﬁ
scope of the remedy is determined by the nature and extent of the CO?CShoo]
tional violation. Before the boundaries of separate and auto_norglouls s
districts may be set aside by consolidating the s_eparate gnlts 0;:.1 1emethat
purposes or by imposing a cross-district rem_edy, it mus‘? fIESt be s owré1 st
there has been a constitutional violation w1t_h1n_ one dlS.tl-lct thalt pro 1t1 <
a significant segregative effect in another district. Specifically, 1t1 (rll.uis.cts

shown that racially discriminatory acts of the Stfite or local .schogl is tn ,
or of a single school district have been a 51.1bstant1lal cause of inter 11lst.r1ccizlei'lg

regation. Thus an interdistrict remedy mlgh_t b'e in order Whe.r(i the ra tior}lr
discriminatory acts of one or more school- districts caused racia seglregaa "
in an adjacent district, or where district lines have b_eer‘l deliberately {dvxbe
on the basis of race. In such circumstances an mte_rdlstjzl-ct remedy Véoll)l o
appropriate to eliminate the interdistrict segregaﬁlon dl%ect_ly ce.lulset. v ne
constitutional violation. Conversely, without an 1nterd1§trlct V‘IO ation 2(11 _

interdistrict effect, there is no constitutional wrong calling for an interdis-

trict remedy.

9, After Milliken, it became extremely difficult for urban sghooll d1s_tr1ctslt§10
‘ achieve racial integration. There simply is not.enoughl racial dwers.lty wzl -
w1 major American cities to accomplish racial mtegrat.lo.n through mtrab is-
irict school assignment plans alone. Without th_e participation of 51_1bur ;n
districts, there are insufficient numbers of Wh_ltElZ students to ach1e)ve t 2
integration of urban districts. See Erwi_n Chemermslfy, The Seggggtzﬁn }gﬂv
Resegregation of American Public Education: The Court’s Role, 81 N.C. L. .
1597 (2003).

4. Resegregation, Retrenchment, and Evolving
Remedial Limits
FREEMAN V. PITTS

503 U.S. 467 (1992)

ustice KENNEDY delivered the opinion of the Court. . _
{__)eKalb County, Georgia, is a major suburban area of Atlanta. This case in-
volves a court-ordered desegregation decree for the DeKali? County School Sys-
tem (DCSS). DCSS now serves some 73,000 students in kindergarten through
high school and is the 32d largest elementary and secondary school system in
the Nation. . . .

IT

Two principal questions are presented. The first is whether a d1str}11ct ?oui
may relinquish its supervision and control over those aspe(‘:ts ofa §C %O s};lf
tem in which there has been compliance with a desegregation deqee if other
aspects of the system remain in noncompliance. As we answer this quesuog
in the affirmative, the second question is whether ‘Fhe Court of Appeals er{e :
in reversing the District Court’s order proﬁding for incremental withdrawal o
supervision in all the circumstances of this case.
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A

The duty and responsibility of a school district once segregated by law ig
to take all steps necessary to eliminate the vestiges of the unconstitutional g,
jure system. This is required in order to ensure that the principal wrong of the
de jure system, the injuries and stigma inflicted upon the race disfavored b
the violation, is no longer present. This was the rationale and the objective
of Brown I and Brown II. In Brown I we said: “To separate [black students] from
others of similar age and qualifications solely because of their race generates
feeling of inferiority as to their status in the community that may affect their
hearts and minds in a way unlikely ever to be undone.” . . .

The objective of Brown I was made more specific by our holding in Greep
that the duty of a former de jure district is to “take whatever steps might be
necessary to convert to a unitary system in which racial discrimination would
be eliminated root and branch.” We also identified various parts of the school
system which, in addition to student attendance patterns, must be free from
racial discrimination before the mandate of Brown is met: faculty, staff, trans-
portation, extracurricular activities, and facilities. The Green factors are a mea-
sure of the racial identifiability of schools in a system that is not in compliance
with Brown, and we instructed the District Courts to fashion remedies that ad-
dress all these components of elementary and secondary school systems.

The concept of unitariness has been a helpful one in defining the scope
of the district courts’ authority, for it conveys the central idea that a school
district that was once a dual system must be examined in all of its facets, both
when a remedy is ordered and in the later phases of desegregation when the
question is whether the district courts’ remedial control ought to be modified,
lessened, or withdrawn. But, as we explained last Term in Board of Ed. of Okla-
homa City Public Schools v. Dowell, 498 U.S. 237, 245-246 (1991), the term
“unitary” is not a precise concept:

It is a mistake to treat words such as “dual” and “unitary” as if they weve
actually found in the Constitution. . . . Courts have used the terms “duai’
to denote a school system which has engaged in intentional segrega‘tion of
students by race, and “unitary” to describe a school system whick hes been
brought into compliance with the command of the Constitutic:. ¥We are not
sure how useful it is to define these terms more precisely, or to create sub-
classes within them.

It follows that we must be cautious not to attribute to the term a utility
it does not have. The term “unitary” does not confine the discretion and au-
thority of the District Court in a way that departs from traditional equitable
principles.

That the term “unitary” does not have fixed meaning or content is not
inconsistent with the principles that control the exercise of equitable power.
The essence of a court’s equity power lies in its inherent capacity to adjust
remedies in a feasible and practical way to eliminate the conditions or redress
the injuries caused by unlawful action. Equitable remedies must be flexible
if these underlying principles are to be enforced with fairness and precision.
In this respect, as we observed in Swann, “a school desegregation case does
not differ fundamentally from other cases involving the framing of equitable
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remedies to repair the denial of a constitutional right. The task is to correct,
py a balancing of the individual and collective interests, the condition that
offends the Constitution.” Swann. The requirement of a unitary school system
must be implemented according to this prescription.

Our application of these guiding principles in Pasadena Bd. of Education
v. Spangler, 427 U.S. 424 (1976), is instructive. There we held that a District
court exceeded its remedial authority in requiring annual readjustment of
school attendance zones in the Pasadena school district when changes in the
racial makeup of the schools were caused by demographic shifts “not attrib-
uted to any segregative acts on the part of the [school district].” In so holding
we said:

It may well be that petitioners have not yet totally achieved the unitary sys-
tem contemplated by . . . Swann. . . . In this case the District Court approved a
plan designed to obtain racial neutrality in the attendance of students at Pasa-
dena'’s public schools. No one disputes that the initial implementation of this
plan accomplished that objective. That being the case, the District Court was
not entitled to require the [Pasadena Unified School District] to rearrange its
attendance zones each year so as to ensure that the racial mix desired by the
court was mraintained in perpetuity. For having once implemented a racially
neutral attendance pattern in order to remedy the perceived constitutional
viclavions on the part of the defendants, the District Court had fully per-
fartaed its function of providing the appropriate remedy for previous racially
discriminatory attendance patterns. . . .

Today, we make explicit the rationale that was central in Spangler. A fed-
eral court in a school desegregation case has the discretion to order an incre-
mental or partial withdrawal of its supervision and control. This discretion
derives both from the constitutional authority which justified its intervention
in the first instance and its ultimate objectives in formulating the decree. The
authority of the court is invoked at the outset to remedy particular constitu-
tional violations. In construing the remedial authority of the district courts,
we have been guided by the principles that “judicial powers may be exercised
only on the basis of a constitutional violation,” and that “the nature of the
violation determines the scope of the remedy.” Swann. A remedy is justifiable
only insofar as it advances the ultimate objective of alleviating the initial con-
stitutional violation.

We have said that the court’s end purpose must be to remedy the viola-
tion and, in addition, to restore state and local authorities to the control of a
school system that is operating in compliance with the Constitution. Milliken
v. Bradley. . . . Partial relinquishment of judicial control, where justified by
the facts of the case, can be an important and significant step in fulfilling the
district court’s duty to return the operations and control of schools to local
authorities. In Dowell, we emphasized that federal judicial supervision of lo-
cal school systems was intended as a “temporary measure.” 498 U.S. at 247.
Although this temporary measure has lasted decades, the ultimate objective
has not changed —to return school districts to the control of local authorities.
Just as a court has the obligation at the outset of a desegregation decree to
structure a plan so that all available resources of the court are directed to com-
prehensive supervision of its decree, so too must a court provide an orderly
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means for withdrawing from control when it is shown that the school district
has attained the requisite degree of compliance. A transition phase in which
control is relinquished in a gradual way is an appropriate means to this end.

As we have long observed, “local autonomy of school districts is a vita]
national tradition.” Dayton Bd. of Education v. Brinkman, 433 U.S. 406, 419
(1977) (Dayton I). Returning schools to the control of local authorities at the
earliest practicable date is essential to restore their true accountability in oyr
governmental system. When the school district and all state entities partici-
pating with it in operating the schools make decisions in the absence of judi-
cial supervision, they can be held accountable to the citizenry, to the political
process, and to the courts in the ordinary course. As we discuss below, one
of the prerequisites to relinquishment of control in whole or in part is that
a school district has demonstrated its commitment to a course of action that
gives full respect to the equal protection guarantees of the Constitution. Yet it
must be acknowledged that the potential for discrimination and racial hostil-
ity is still present in our country, and its manifestations may emerge in new
and subtle forms after the effects of de jure segregation have been eliminated.
Itis the duty of the State and its subdivisions to ensure that such forces do not
shape or control the policies of its school systems. Where control lies, so too
does responsibility.

We hold that, in the course of supervising desegregation plans, federal
courts have the authority to relinquish supervision and control of school dis-
tricts in incremental stages, before full compliance has been achieved in ev-
ery area of school operations. While retaining jurisdiction over the case, the
court may determine that it will not order further remedies in areas where the
school district is in compliance with the decree. That is to say, upon a find-
ing that a school system subject to a court-supervised desegregation plar 13
in compliance in some but not all areas, the court in appropriate cases may
return control to the school system in those areas where compliance hos been
achieved, limiting further judicial supervision to operations that\are not yet
in full compliance with the court decree. In particular, the district court may
determine that it will not order further remedies in the area of‘student assign-
ments where racial imbalance is not traceable, in a proxiniate way, to consti-
tutional violations.

A court’s discretion to order the incremental withdrawal of its supervi-
sion in a school desegregation case must be exercised in a manner consistent
with the purposes and objectives of its equitable power. Among the factors
which must inform the sound discretion of the court in ordering partial with-
drawal are the following: whether there has been full and satisfactory compli-
ance with the decree in those aspects of the system where supervision is to be
withdrawn; whether retention of judicial control is necessary or practicable to
achieve compliance with the decree in other facets of the school system; and
whether the school district has demonstrated, to the public and to the parents
and students of the once disfavored race, its good-faith commitment to the
whole of the court’s decree and to those provisions of the law and the Consti-
tution that were the predicate for judicial intervention in the first instance.

In considering these factors, a court should give particular attention to the
school system’s record of compliance. A school system is better positioned to
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demonstrate its good-faith commitment to a constitutional c_oursedof aci’goi
when its policies form a consistent pattern of lawful (_:onduct directe tto e }Téh
nating earlier violations. And, with the passage of time, th.e dggree 0 wivt.
ial imbalances continue to represent vestiges of a COIllstltllUOIlal.VIO ation
ig; diminish, and the practicability and efficacy of various remedies can be
i re precision. . . .
Eval’lrligiqd‘felfg vI\::; rafial imbalance in student attendance zones was nfjt tan-
tamount to a showing that the school distr.ict was in qoncomplianci Wltk:itf}(l)i
decree or with its duties under the law. Rac.1al palance is not to be ac 1ev§ Lo
its own sake. It is to be pursued when racial imbalance has beeq c‘aus‘e1 t_yn
constitutional violation. Once the racial imbalance due to the de jure Vlt()) ;1 io
has been remedied, the school district is under no duty to remedy 1tr1n a alnc:e
that is caused by demographic factors. Swan, 402 U.S. at 31-32. 'Iflt‘ eburll avgf—3
ful de jure policy of a school system has been the cause .of the rac1ah lrri 51. a::n -
in student attendance, that condition must be_e remedwd: The schoo - istri
pears the burden of showing that any current imbalance is not traceable, in a
i 2y, to the prior violation. . . . N
pm}'(;}r?eaﬁi‘:ctvbf changing residential patterns on the .racial comppsﬂmn of
schools, though not always fortunate, is someyvhat predictable. Studle's shw i
high correlation between residential segregation and school segrfeganon_. ’ i
«cn s Taeuber, Residential and School Segregation: Some TESt-S of Their Assoga "Ir?
‘1 Demnography and Ethnic Groups 57-58 (F. Beap & W. Frisbie eds. 19{ ¥ ble
District Court in this case heard evidence tending to_ show that racia ly st-a E;
neighborhoods are not likely to emerge because whites prefer a racial mix o
809% white and 20% black, while blacks prefer a 50-50 mix. . '
Where resegregation is a product not of state fictlon but of private 4?.1101cesc,1
it does not have constitutional implications. It is beyond the authority lr21111
beyond the practical ability of the federal courts. to try to counteract t else
kinds of continuous and massive demographic Sl’.ll.ftS. To attempt such re;u tsi
would require ongoing and never-ending supervision by the co.urts (_Jffi(}:l 00
districts simply because they were once de jure segregated. R_egdentm : ouls-
ing choices, and their attendant effects on the racial composition of s'c c?o_ s,1
present an ever-changing pattern, one difficult to address through judicia
.
remfr(lhsne sense of the term, vestiges of past segregation by state decree do re-
main in our society and in our schools. Past wrongs to the black race, wrongg
committed by the State and in its name, are a stubborn fact of history. An
stubborn facts of history linger and persist. But though we 'cannot escape our
history, neither must we overstate its consequences in fixing lega_l responmi
bilities. The vestiges of segregation that are the concern of the law in a schlciot
case may be subtle and intangible but nonetheless. they mus‘lt be so‘rea'l t T
they have a causal link to the de jure violation being Iemed'led. Tt is simply
not always the case that demographic forces causil'lg population change bear
any real and substantial relation to a de jure violation. And the law need not
roceed on that premise.
i As the de jurlz violation becomes more remote in time and the-se demtjl—
graphic changes intervene, it becomes less likely t‘hat a current racial 1ml?a -
ance in a school district is a vestige of the prior de jure system. The causal link
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between current conditions and the prior violation is even more attenuated if
the school district has demonstrated its good faith. In light of its finding that
the demographic changes in DeKalb County are unrelated to the prior viola-
tion, the District Court was correct to entertain the suggestion that DCSS had
no duty to achieve system wide racial balance in the student population. . .
We next consider whether retention of judicial control over student atten-
dance is necessary or practicable to achieve compliance in other facets of the
school system. Racial balancing in elementary and secondary school student
assignments may be a legitimate remedial device to correct other fundamenta]
inequities that were themselves caused by the constitutional violation. . . .
There was no showing that racial balancing was an appropriate mecha-
nism to cure other deficiencies in this case. It is true that the school district
was not in compliance with respect to faculty assignments, but the record
does not show that student reassignments would be a feasible or practicable
way to remedy this defect. To the contrary, the District Court suggests that
DCSS could solve the faculty assignment problem by reassigning a few teach-
ers per school. The District Court, not having our analysis before it, did not
have the Opportunity to make specific findings and conclusions on this aspect
of the case, however. Further proceedings are appropriate for this purpose.

The requirement that the school district show its good-faith commitment
to the entirety of a desegregation plan so that parents, students, and the pub-
lic have assurance against further injuries or stigma also should be a subject
for more specific findings. We stated in Dowell that the good-faith compliance
of the district with the court order over a reasonable period of time is a fac-
tor to be considered in deciding whether or not jurisdiction could be relin-
quished. . . . A history of good-faith compliance is evidence that any current
racial imbalance is not the product of a new de jure violation, and enables the
district court to accept the school board’s fepresentation that it has acceptec
the principle of racial equality and will not suffer intentional discrimination
in the future. . . .

When a school district has not demonstrated good faith under a canpre-
hensive plan to remedy ongoing violations, we have without hesitation ap-
proved comprehensive and continued district court supervision. -

[TThe District Court in this case stated that throughout the period of judi-
cial supervision it has been impressed by the successes DCSS has achieved and
its dedication to providing a quality education for all students, and that DCSS
“has traveled the often long road to unitary status almost to its end.” With
respect to those areas where compliance had not been achieved, the District
Court did not find that DCSS had acted in bad faith or engaged in further acts
of discrimination since the desegregation plan went into effect. This, though,
may not be the equivalent of a finding that the school district has an affirma-
tive commitment to comply in good faith with the entirety of a desegregation
plan, and further proceedings are appropriate for this purpose as well. . . .

NOTES AND QUESTIONS

1. In Freeman, the Court signals its relaxation regarding the urgency of court-
mandated dismantling of all vestiges of a dual educational system. The
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Court relies on Board of Education of Oklahoma City Pgblic Schoo_lslfz.
Dowell, 498 U.S. 237 (1991), for its position that the crea‘goq of a -racu} V4
'If mitar’y” school district in all its dimensions is not a constitutional require-
rf]lnent In Dowell, the Supreme Court concluded that a SC{]O(&I c;fs:%i%;
. is a “ " that should be dissolved afte
ion remedy is a “temporary” measure shor _
tf‘[horitieszflave operated in compliance with it for a reasonable pEHOd. of
?’me " 498 U.S. at 247-248. In Freeman, the Court returns to tlr_lel prlm—
clj 1e‘s.of equitable remedies to ensure that a federa.l court’s remedial p in
js%nely tailored to the actual constitutional violation. Whe_re the Cé)nsal
tutional violation has been redressed by a remedy, the district (‘:O?In ;11(:2;
and should withdraw its jurisdiction over the monitoring and main .e.t s
of that remedy. In other words, if resegregation has OC(_:urred by Vuluem—_
rivate choices, the court has no equitable power to devise adch’nc}ma nrlf; "
Sdies to redirect those private choices. Accordingly, a federal Eof-tt ] If(—lz . X
for a constitutional vielation can be entirely frustrated by “w 11( e fégrmé_
Moreover, because a state or school district apparently canngt tg e a1 e
tive steps to desegregate its students absent a proven lconstltutlona bVl. -
tion, a state or district may be unable to attempt to improve an obvio
nditicwn of de facto segregation. o o
2 goncp again, the Court relies upon the principles of lc)lcaI' school d1st111§é
. COLlL;’d and autonomy to support its result. Are those principles persuas
in this context? , ‘
3. The Freeman Court indicates that a federal court’s remedial power rrxlrzg
3 \:veaken as the condition of resegregation becomes more and more remoOIV_
in time from the original constitutional violation. Calln you d'eti}(;t 21.81111 ;:eme
i imi ! ise of remedial power in the
ing time limit on a federal court’s exercise o
Cc;gurt’s cases? Will the evolution of that concept lead the court tc; Cg'nC11£§
that any race-conscious conduct by any gover-n-mental bpdy (inclu mégd )
courts) must be temporary and must be specifically designed to remedy
onstitutional violation? . ) . _
4 ;:Nhat does the Court in Freeman mean when it declares thajt [1f]ac1rz‘11 b.?lll
! ance is not to be achieved for its own sake”? Is the Court rejecting rafc13
balance” as a legitimate educational goal, or merely suggestmg_ that a fl E;
eral court’s remedial power cannot be exercised rperely to achieve suf1 :
goal (no matter how desirable), unless that goal is required to remedy
N e
roven constitutional violation? . '
5. %here is significant evidence showing that the acadermc. achlevemgnt le;;?csl
of African-American students, as measured by standardlzgdttests,t ;gcgguca
i ir ability to learn in an integra =
dramatically as the result of their a . e
tional environment. See Gary Orfield & Chungmei ng, (B]rowg 61545)0.}{[(()1;15;
‘s Ni .R. Project, at an. :
Dream or Plessy’s Nightmare?, Harv. C : : . .
Crain & Rita Mahard, Desegregation Plans That Raise Black Achlevemen{f. A Rei
view of the Research 35-45 (1982); William Taylor, Brozx;r;,g%%uc;\l Il?i(igcrteu;:ai?;
' ' 700, 1710-1711 . As
the Isolation of the Poor, 95 Yale L.]. 1700, . arch
suggests, “racial balance” improves the academic performanvce Of.Afn(;anS
America’n students. Can a school district take voluntary, affirmative step
to achieve “racial balance” for that “sake”?
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6. In the following Jenkins opinion, the Supreme Court traces ten years of litj-
gation and court rulings in the case. How has the judicial approach to the
issue of segregation changed over that time?

MISSOURI v. JENKINS
e

15 U.S. 70 (1995)

Chief Justice REHNQUIST delivered the opinion of the Court.

As this school desegregation litigation enters its 18th year, we are called
upon again to review the decisions of the lower courts. In this case, the State
of Missouri has challenged the District Court’s order of salary increases for
virtually all instructional and noninstructional staff within the Kansas City,
Missouri, School District (KCMSD) and the District Court’s order requiring
the State to continue to fund remedial “quality education” programs because
student achievement levels were still “at or below national norms at many
grade levels.”

A general overview of this litigation is necessary for proper resolution of
the issues upon which we granted certiorari. This case has been before the
same United States District Judge since 1977. Missouri v. Jenkins, 491 U.S, 274,
276 (1989) (Jenkins I). In that year, the KCMSD, the school board, and the chil-
dren of two school board members brought suit against the State and other
defendants. Plaintiffs alleged that the State, the surrounding suburban school
districts (SSD's), and various federal agencies had caused and perpetuated a
system of racial segregation in the schools of the Kansas City metropolitan
area. . . .

After a trial that lasted 714 months, the District Court dismissed the case
against the federal defendants and the SSD’s, but determined that the Stete
and the KCMSD were liable for an intradistrict violation, i.e., they had apei-
ated a segregated school system within the KCMSD. The District Court Guter-
mined that prior to 1954 “Missouri mandated segregated schools for black
and white children.” Furthermore, the KCMSD and the State had failed in
their affirmative obligations to eliminate the vestiges of the State'sdual school
system within the KCMSD.

In June 1985, the District Court issued its first remedial order and estab-
lished as its goal the “elimination of all vestiges of state imposed segregation.”
The District Court determined that “segregation had caused a system wide
reduction in student achievement in the schools of the KCMSD.” . . .

The District Court . . . ordered a wide range of quality education programs
for all students attending the KCMSD. First, the District Court ordered that
the KCMSD be restored to an AAA classification, the highest classification
awarded by the State Board of Education. Second, it ordered that the number
of students per class be reduced so that the student-to-teacher ratio was below
the level required for AAA standing. . . .

The District Court also ordered programs to expand educational oppor-
tunities for all KCMSD students: full-day kindergarten; expanded summer
school; before- and after-school tutoring; and an early childhood development
program. Finally, the District Court implemented a state-funded “effective

A/
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schools” program that consisted of substantial yearly cash grants to each of
the schools within the KCMSD. . . . o

The KCMSD was awarded an AAA rating in the 1987-1988 school year,
and there is no dispute that since that time ijc has ’“maint_amed anq greatly
exceeded AAA requirements.’” The total cost for these quality education pro-

rams has exceeded $220 million. .

The District Court also set out to desegregate the KCMSD but behevgd
that “to accomplish desegregation within the boundary lines of a schogl dis-
trict whose enrollment remains 68.3% black is a difficult task.” Because it had
found no interdistrict violation, the District Court could not order mandatory
interdistrict redistribution of students between the .K.CMSD and the surround-
ing SSD's. The District Court refused to order a(_:ld1t101'12}1 mandatory student
reassignments because they would “increase the instability of the KCMSD and
reduce the potential for desegregation.” Relying on favorabl_e precedent from
the Eighth Circuit, the District Court determined that “achievement of AAA
status, improvement of the quality of education being offerec.l at the KCMSD
schools, magnet schools, as well as other components of this desegregation
plan can serye t0 maintain and hopefully attract non-minority student enroll-

nt.”

b In Noyember 1986, the District Court approved a comprehensive magnet
schec ! annd capital improvements plan and held the State and the KCMSD
jcin‘ly and severally liable for its funding. Under the District Court’s plan,
«vary senior high school, every middle school, and one-half of the elementary
schools were converted into magnet schools. The District Court adopted the
magnet-school program to “provide a greater educational opportunity to all
KCMSD students,” and because it believed “that the proposed magnet plan
[was] so attractive that it would draw non-minority students from the private
schools who have abandoned or avoided the KCMSD, and draw in additional
non-minority students from the suburbs.” The District Court felt that “t_he
long-term benefit of all KCMSD students of a greater educational opport.un}ty
in an integrated environment is worthy of such an investment.” Slnce its in-
ception, the magnet school program has operated at a cost, including magnet
transportation, in excess of $448 million. . . .

In June 1985, the District Court ordered substantial capital improvements
to combat the deterioration of the KCMSD's facilities. In formulating its capi-
tal-improvements plan, the District Court dismissed as “irrelevant” the “State’s
argument that the present condition of the facilities [was] not traceab-le_tp un-
lawful segregation.” Instead, the District Court focused on its responsibility to
‘remedy the vestiges of segregation” and to “implement a desegregation plan
which would maintain and attract non-minority enrollment.”

As part of its desegregation plan, the District Court has ordered salary
assistance to the KCMSD. In 1987, the District Court initially ordered salary
assistance only for teachers within the KCMSD. Since that time, however, the
District Court has ordered salary assistance to all but three of the approxi-
mately 5,000 KCMSD employees. The total cost of this component of the de-
segregation remedy since 1987 is over $200 million.

The District Court’s desegregation plan has been described as the most am-
bitious and expensive remedial program in the history of school desegregation.
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The annual cost per pupil at the KCMSD far exceeds that of the neighboring
55D’s or of any school district in Missouri. Nevertheless, the KCMSD, which
has pursued a “friendly adversary” relationship with the plaintiffs, has contin-
ued to propose ever more expensive programs. As a result, the desegregation
costs have escalated and now are approaching an annual cost of $200 million,
These massive expenditures have financed “high schools in which every class-
room will have air conditioning, an alarm system, and 15 microcomputers;
a 2,000-square-foot planetarium; green houses and vivariums; a 25-acre farm
with an air-conditioned meeting room for 104 people; a Model United Na-
tions wired for language translation; broadcast capable radio and television
studios with an editing and animation lab; a temperature controlled art gal-
lery; movie editing and screening rooms; a 3,500-square-foot dust-free diese]
mechanics room; 1,875-square-foot elementary school animal rooms for use
in a zoo project; swimming pools; and numerous other facilities.”

Not surprisingly, the cost of this remedial plan has “far exceeded KCMSD’s
budget, or for that matter, its authority to tax.” The State, through the opera-
tion of joint-and-several liability, has borne the brunt of these costs. . ..

1T

With this background, we turn to the present controversy. First, the State
has challenged the District Court’s requirement that it fund salary increases
for KCMSD instructional and noninstructional staff. The State claimed that
funding for salaries was beyond the scope of the District Court’s remedial au-
thority. Second, the State has challenged the District Court’s order requiring
it to continue to fund the remedial quality education programs for the 1992-
1993 school vear. The State contended that under Freeman v. Pitts, it had
achieved partial unitary status with respect to the quality education programs
already in place. As a result, the State argued that the District Court should
have relieved it of responsibility for funding those programs. . . .

III

... Proper analysis of the District Court’s orders challenged bere . . . must
rest upon their serving as proper means to the end of restering the victims
of discriminatory conduct to the position they would have occupied in the
absence of that conduct and their eventual restoration of “state and local au-
thorities to the control of a school system that is operating in compliance
with the Constitution.” We turn to that analysis.

The State argues that the order approving salary increases is beyond the
District Court’s authority because it was crafted to serve an “interdistrict goal,”
in spite of the fact that the constitutional violation in this case is “intradis-
trict” in nature. “The nature of the desegregation remedy is to be determined
by the nature and scope of the constitutional violation.” . . . The proper re-
sponse to an intradistrict violation is an intradistrict remedy that serves to
eliminate the racial identity of the schools within the affected school district
by eliminating, as far as practicable, the vestiges of de jure segregation in all
facets of their operations.

Here, the District Court has found, and the Court of Appeals has affirmed,
that this case involved no interdistrict constitutional violation that would

Ay
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support interdistrict relief. . . . Thus, the proper response by the District Court
should have been to eliminate to the extent practicable the vestiges of prior
de jure segregation within the KCMSD: a system wide reduction in student
achievement and the existence of 25 racially identifiable schools with a popu-
lation of over 90% black students.

The District Court and Court of Appeals, however, have felt that because
the KCMSD'’s enrollment remained 68.3% black, a purely intradistrict remedy
would be insufficient. But, as noted in Milliken I, we have rejected the sugges-
tion “that schools which have a majority of Negro students are not ‘deseg-
regated’ whatever the racial makeup of the school district’s population and
however neutrally the district lines have been drawn and administered.”

Instead of seeking to remove the racial identity of the various schools
within the KCMSD, the District Court has set out on a program to create a
school district that was equal to or superior to the surrounding SSD’s. Its rem-
edy has focused on “desegregative attractiveness,” coupled with “suburban
comparability.” Examination of the District Court’s reliance on “desegregative
attractiveness” and “suburban comparability” is instructive for our ultimate
resolution of ti.e salary-order issue.

The purpcse of desegregative attractiveness has been not only to remedy
the systermiwvide reduction in student achievement, but also to attract non-
minority students not presently enrolled in the KCMSD. This remedy has
incluced an elaborate program of capital improvements, course enrichment,
anwd extracurricular enhancement not simply in the formerly identifiable
“lack schools, but in schools throughout the district. The District Court’s re-
medial orders have converted every senior high school, every middle school,
and one-half of the elementary schools in the KCMSD into “magnet” schools.
The District Court’s remedial order has all but made the KCMSD itself into a
magnet district.

We previously have approved of intradistrict desegregation remedies in-
volving magnet schools. Seg, e.g., Milliken I. Magnet schools have the advan-
tage of encouraging voluntary movement of students within a school district
in a pattern that aids desegregation on a voluntary basis, without requiring ex-
tensive busing and redrawing of district boundary lines. As a component in an
intradistrict remedy, magnet schools also are attractive because they promote
desegregation while limiting the withdrawal of white student enrollment that
may result from mandatory student reassignment.

The District Court’s remedial plan in this case, however, is not designed
solely to redistribute the students within the KCMSD in order to eliminate ra-
cially identifiable schools within the KCMSD. Instead, its purpose is to attract
non-minority students from outside the KCMSD schools. But this interdistrict
goal is beyond the scope of the intradistrict violation identified by the District
Court. In effect, the District Court has devised a remedy to accomplish indi-
rectly what it admittedly lacks the remedial authority to mandate directly: the
interdistrict transfer of students. . . .

In Milliken I'we determined that a desegregation remedy that would require
mandatory interdistrict reassignment of students throughout the Detroit met-
ropolitan area was an impermissible interdistrict response to the intradistrict
viclation identified. . . .
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What we meant in Milliken I by an interdistrict violation was a violation
that caused segregation between adjoining districts. Nothing in Milliken I sug-
gests that the District Court in that case could have circumvented the limits
on its remedial authority by requiring the State of Michigan, a constitutiona]
violator, to implement a magnet program designed to achieve the same inter.
district transfer of students that we held was beyond its remedial authority,
Here, the District Court has done just that: created a magnet district of the
KCMSD in order to serve the interdistrict goal of attracting non-minority stu-
dents from the surrounding SSD’s and redistributing them within the KCMSD.
The District Court’s pursuit of “desegregative attractiveness” is beyond the
scope of its broad remedial authority.

Respondents argue that the District Court’s reliance upon desegregative
attractiveness is justified in light of the District Court’s statement that segte-
gation has “led to white flight from the KCMSD to suburban districts.” The
lower courts’ “findings” as to “white flight” are both inconsistent internally,
and inconsistent with the typical supposition, bolstered here by the record
evidence, that “white flight” may result from desegregation, not de jure segre-
gation. . . .

In Freeman, we stated that “the vestiges of segregation that are the con-
cern of the law in a school case may be subtle and intangible but nonetheless
they must be so real that they have a causal link to the de jure violation being
remedied.” The record here does not support the District Court’s reliance on
“white flight” as a justification for a permissible expansion of its intradistrict
remedial authority through its pursuit of desegregative attractiveness. . . .

The District Court’s pursuit of “desegregative attractiveness” cannot be
reconciled with our cases placing limitations on a district court’s remedial
authority. It is certainly theoretically possible that the greater the expenditure
per pupil within the KCMSD, the more likely it is that some unknowable num-
ber of non-minority students not presently attending schools in the KCMSD
will choose to enroll in those schools. Under this reasoning, however, ‘=very
increased expenditure, whether it be for teachers, noninstructional employ-
ees, books, or buildings, will make the KCMSD in some way more a‘tractive,
and thereby perhaps induce nonminority students to enroll in ite-cchools. But
this rationale is not susceptible to any objective limitation. . . .

Nor are there limits to the duration of the District Court’s involvement. . . .
Each additional program ordered by the District Court—and financed by the
State—to increase the “desegregative attractiveness” of the school district
makes the KCMSD more and more dependent on additional funding from
the State; in turn, the greater the KCMSD’s dependence on state funding, the
greater its reliance on continued supervision by the District Court. But our
cases recognize that local autonomy of school districts is a vital national tradi-
tion, and that a district court must strive to restore state and local authorities
to the control of a school system operating in compliance with the Constitu-
tion.

The District Court’s pursuit of the goal of “desegregative attractiveness”
results in so many imponderables and is so far removed from the task of elimi-
nating the racial identifiability of the schools within the KCMSD that we be-
lieve it is beyond the admittedly broad discretion of the District Court. In this
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osture, we conclude that the District Court’s order of salary increases, which
was “grounded in remedying the vestiges of segregation by improving the de-
Segregaﬁve attractiveness of the KCMSD,” is simply too far remov?d from an
acceptable implementation of a permissible means to remedy previous legally
mandated segregation.

Similar considerations lead us to conclude that the District Court’s order
requiring the State to continue to fund the quality education programs be-
cause student achievement levels were still “at or below national norms at
many grade levels” cannot be sustained. The State does not seek from this
Court a declaration of partial unitary status with respect to the quality educa-
tion programs. It challenges the requirement of indefinite funding of a quality
education program until national norms are met, based upon the assumption
that while a mandate for significant educational improvement, both in teach-
ing and in facilities, may have been justified originally, its indefinite exten-
sion is not. . ..

In reconsidering this order, the District Court should apply our three-part
test from Freeman v. Pitts. The District Court should consider that the State's
role with respect to the quality education programs has been limited to the
funding, net the implementation, of those programs. As all the parties agree
that improved achievement on test scores is not necessarily required for the
State t¢ echieve partial unitary status as to the quality education programs,
the Listrict Court should sharply limit, if not dispense with, its reliance on
thus ractor. Just as demographic changes independent of de jure segregation
will affect the racial composition of student assignments, Freeman, so too will
numerous external factors beyond the control of the KCMSD and the State af-
fect minority student achieverment. So long as these external factors are not the
result of segregation, they do not figure in the remedial calculus. . . . Insistence
upon academic goals unrelated to the effects of legal segregation unwarrant-
ably postpones the day when the KCMSD will be able to operate on its own.

The District Court also should consider that many goals of its quality edu-
cation plan already have been attained: the KCMSD now is equipped with
“facilities and opportunities not available anywhere else in the country.” . . .
It may be that in education, just as it may be in economics, a “rising tide lifts
all boats,” but the remedial quality education program should be tailored to
remedy the injuries suffered by the victims of prior de jure segregation. . . .

On remand, the District Court must bear in mind that its end purpose
is not only “to remedy the violation” to the extent practicable, but also “to
restore state and local authorities to the control of a school system that is op-
erating in compliance with the Constitution.”

Justice GINSBURG, dissenting. . . .

The Court stresses that the present remedial programs have been in place
for seven years. But compared to more than two centuries of firmly entrenched
official discrimination, the experience with the desegregation remedies or-
dered by the District Court has been evanescent.

In 1724, Louis XV of France issued the Code Noir, the first slave code for
the Colony of Louisiana, an area that included Missouri. . . . When Missouri
entered the Union in 1821, it entered as a slave State,
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Before the Civil War, Missouri law prohibited the creation or maintenance
of schools for educating blacks: “No person shall keep or teach any school for
the instruction of negroes or mulattoes, in reading or writing, in this State.”

- Beginning in 1865, Missouri passed a series of laws requiring separate pl.lb_
lic schools for blacks. The Missouri Constitution first permitted, then requireq
separate schools. J

_ After this Court announced its decision in Brown v. Board of Education
Missouri’s Attorney General declared these provisions mandating segregateci
s_chools unenforceable. The statutes were repealed in 1957 and the constity-
tional provision was rescinded in 1976. Nonetheless, 30 years after Brown
the District Court found that “the inferior education indigenous of the state:
compelled dual school system has lingering effects in the Kansas City, Mis-
souri School District.” The District Court concluded that “the State . . . cénnot
defend its failure to affirmatively act to eliminate the structure and effects of
its past dual system on the basis of restrictive state law.” Just ten years ago, in
June 1985, the District Court issued its first remedial order. ’

Today, the Court declares illegitimate the goal of attracting nonminority
students to the Kansas City, Missouri, School District, and thus stops the Dis-
trict Court’s efforts to integrate a school district that was, in the 1984/1985
school year, sorely in need and 68.3% black. Given the deep, inglorious his-
tory of sefgregation in Missouri, to curtail desegregation at this time and in this

manner is an action at once too swift and too soon. . . .

NOTES AND QUESTIONS

1. In Missouri v. Jenkins, 495 U.S. 33 (1990) (Jenkins II), the Supreme Court
rejected the district court’s order requiring the Kansas City Metropolitan
School District to increase its tax rate to raise the funds required to imple-
ment the court’s ambitious plans. The Supreme Court, however, indicated
'that such a tax increase could be within the federal court’s reme’dial powéf
if “no permissible alternative would have accomplished the required task.”
Moreover, the Court made clear that a remedial order that does net impose
Its own tax increase but instead directs “a local government body te levy its
own taxes is plainly a judicial act within the power of the federal court. . .”
What type of constitutional violation would justify such a remedy?

2. The district court creatively employed the concept of “magnet schools” to

assist in its remedial plan. The Supreme Court defines a magnet school as
“public schools of voluntary enrollment designed to promote integration
by drawing students away from their neighborhoods and private schools
through distinctive curricula and high quality.” The Court declares that
“[wle have approved of intradistrict desegregation remedies involving mag-
net schools.” Nonetheless, the Court rejects the district court’s reliance on
magnet schools here. Why?

3. After Jenkins, what is the law governing the responsibility of a state or

school district to remedy a previous finding of intentional desegregation

by achieving a condition of integration? What are the limits to a court’s
remedial power?
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4. Reflect on the path of the Supreme Court’s rulings since Brown. The
Court’s recent rejection of challenges to segregation and resegregation
has had a significant impact on the racial composition of American
schools. American “schools are becoming more segregated in all regions
for both African American and Latino students.” Orfield & Lee, Brown
at 50: King’s Dream or Plessy’s Nightmare?, Harv. C.R. Project, at 2 (Jan.
2004). In particular, the evidence shows that since the early 1990s, when
the Supreme Court began to dilute court-ordered desegregation efforts,
“there has been a major increase in segregation.” Id. Throughout the
nation, “Blacks and Latinos attend schools where two-thirds of the stu-
dents are Black and Latino and most students are from their own group.”
Id. at 17. Since 1988, the percentage of African-American students at-
tending a majority white school has declined from 43.5 percent to 30.2
percent. Id. at 21. See also Erwin Chemerinsky, The Segregation and Re-
segregation of American Public Education: The Court’s Role, 81 N.C. L. Rev.
1597 (2003).

5. There is a stunning link between racial segregation and poverty. While
only 15 peizent of the intensely segregated white students attend schools
with comceatrated poverty, 88 percent of the intensely segregated mi-
nority. students attend schools with concentrated poverty. Id. at 21.
Furtiivimore, minority children in highly segregated minority schools
with concentrated poverty “tend to be less healthy, to have weaker pre-
school experiences, to have only one parent, to move frequently and
have unstable educational experiences, to attend classes taught by less
experienced or unqualified teachers, to have friends and classmates with
lower levels of achievement, to be in schools with fewer demanding pre-
collegiate courses and more remedial courses, and to have higher teacher
turnover. Many of these schools are also deteriorated and lack key re-
sources.” Id. at 21-22. See also Kevin Carey, The Funding Gap: Low-Income
and Minority Students Still Receive Fewer Dollars, in Many States, Educ. Trust,
at 6-9 (Fall 2003).

6. If Brown had challenged the inequality of tangible resources available to
most minority students, would more progress have been made in the past
60 years? On the other hand, the evidence indicates that in an era when
the Supreme Court took seriously Brown’s commitment to integration, sig-
nificant progress was made in both the racial balance of schools and in the
academic achievement of minority students. Among the recommendations
made by Orfield and Lee is a call for presidential leadership on the issue
of school desegregation, including the appointment of “judges and civil
rights enforcement officials who understand that the Supreme Court was
right in Brown and that the job is far from over.” Harv. C.R. Project, at 40.
Do you agree with that recommendation?

7. Finally, as you think about the link between poverty and segregation, re-
consider the issues of inequitable and inadequate funding addressed in
Chapter 4. To what extent would the recognition of a federal or state con-
stitutional “right to education” create a climate of adequate and equitable
funding that might help to bridge the racial divide?
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B. AFFIRMATIVE ACTION AND THE
CONSTITUTIONALITY OF VOLUNTARY
RACE-CONSCIOUS EDUCATIONAL POLICIES

In its desegregation cases from Brown to Jenkins, the Supreme Court has upheld
the race-conscious decisions of public educational institutions where they are
necessary to remedy a prior, proven act of racial segregation. In its affirmative
action and student assignment cases, the court considers the constitutionality
of voluntary race-conscious educational decisions. In Regents of the University
of California v. Bakke, 438 U.S. 265 (1978), the Court first addressed the consti-
tutionality of race-conscious university admissions programs. There a divided
Court delivered a plurality opinion with no clear mandate. Twenty-five years
later, the Supreme Court endorsed Justice Powell’s opinion in Bakke that “stu.
dent body diversity is a compelling state interest that can justify the use of race
in university admissions.” Grutter v. Bollinger, 539 U.S. 306 (2003). In Parents
Involved in Community Schools v. Seattle School Dist. No. 1, 551 U.S. 701 (2007),
and Fisher v. University of Texas, 570 US. (2013), the Court reaffirmed that
achieving the educational benefits of student body diversity can be a sufficiently
compelling governmental interest to justify narrowly tailored, race-conscious
student assignment and admission programs. While race-conscious admissions
policies raise constitutional issues to be decided by the courts, they also have
been the focus of political debate. When studying these cases, consider how the
courts have handled both the legal and the political dimensions of these issues.

REGENTS OF THE UNIVERSITY OF CALIFORNIA V. BAKKE

438 U.S. 265 (1978)

M. Justice POWELL announced the judgment of the Court.

This case presents a challenge to the special admissions program of ule
petitioner, the Medical School of the University of California at Davis, which
is designed to assure the admission of a specified number of students tiom cer-
tain minority groups. The Superior Court of California sustained recpondent’s
challenge, holding that petitioner’s program violated the California Constitu-
tion, Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d et seq., and the
Equal Protection Clause of the Fourteenth Amendment.

For the reasons stated in the following opinion, I believe that so much of
the judgment of the California court as holds petitioner’s special admissions
program unlawful and directs that respondent be admitted to the Medical
School must be affirmed. For the reasons expressed in a separate opinion, my
Brothers The Chief Justice, Mr. Justice Stewart, Mr. Justice Rehnquist and Mr.
Justice Stevens concur in this judgment.

I also conclude for the reasons stated in the following opinion that the por-
tion of the court’s judgment enjoining petitioner from according any considet-
ation to race in its admissions process must be reversed. For reasons expressed
in separate opinions, my Brothers Mr. Justice Brennan, Mr. Justice White, M.
Justice Marshall, and Mr. Justice Blackmun concur in this judgment,
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I

The Medical School of the University of California at Davis opened in
1968 with an entering class of 50 students. In 1971,lthe' size of the enter-
ing class was increased to 100 students, a levgl at which it remains. No ad-
missions program for disadvantaged or minority students existed when the
school opened, and the first class contained three Asians but no blacks, no
Mexican-Americans, and no American Indians. Over the next two year-s, the
faculty devised a special admissions program to increase the repre;entatlon of
idisadvantaged” students in each Medical School class. The special program
consisted of a separate admissions system operating in coordination with the
regular admissions process. . . . . .

The special admissions program operated with a separate committee,
a majority of whom were members of minority groups. On the 1-973 ap-
plication form, candidates were asked to indicate whether they wished to
be considered as “economically and/or educationally disadvantaged” ap-
plicants; on the 1974 form the question was whether they wished to be
considered as rnembers of a “minority group,” which the Medical Schoql
apparently vicwed as “Blacks,” “Chicanos,” “Asians,” and “American Indi-
ans.” . . . No rormal definition of “disadvantaged” was ever produced, but
the chaitiman of the special committee screened each application to see
whether it reflected economic or educational deprivation. Having passed
this ‘nitial hurdle, the applications then were rated by the special commit-
i-c 1n a fashion similar to that used by the general admissions cominittee,
except that special candidates did not have to meet the 2.5 grade poi‘nt
average cutoff applied to regular applicants. . . . While the overall class size
was still 50, the prescribed number was 8; in 1973 and 1974, when the class
size had doubled to 100, the prescribed number of special admissions also
doubled, to 16.

Although disadvantaged whites applied to the special program in large
numbers, none received an offer of admission through that process. Indeed,
in 1974, at least, the special committee explicitly considered only “disadvan-
taged” special applicants who were members of one of the designated minoz-
ity groups.

11

En route to this crucial battle over the scope of judicial review, the parties
fight a sharp preliminary action over the proper characterization of the spe-
cial admissions program. Petitioner prefers to view it as establishing a “goal”
of minority representation in the Medical School. Respondent, echoing the
courts below, labels it a racial quota.

This semantic distinction is beside the point: The special admissions pro-
gram is undeniably a classification based upon race and ethnic background.
To the extent that there existed a pool of at least minimally qualified minor-
ity applicants to fill the 16 special admissions seats, white applicants could
compete only for 84 seats in the entering class, rather than the 100 open to
minority applicants. Whether this limitation is described as a quota or a goal,
itis a line drawn on the basis of race and ethnic status.
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The guarantees of the Fourteenth Amendment extend to all persons. Its
language is explicit: “No State shall . . . deny to any person within its juris.
diction the equal protection of the laws.” It is settled beyond question that
the “rights created by the first section of the Fourteenth Amendment are, by
its terms, guaranteed to the individual. The rights established are personal
rights.” . . . The guarantee of equal protection cannot mean one thing when
applied to one individual and something else when applied to a person of
another color. If both are not accorded the same protection, then it is not
equal.

Nevertheless, petitioner argues that the court below erred in applying
strict scrutiny to the special admissions program because white males, such as
respondent, are not a “discrete and insular minority” requiring extraordinary
protection from the majoritarian political process. Carolene Products Co., supra,
304 U.S., at 152-153 n.4, . . . . This rationale, however, has never been invoked
in our decisions as a prerequisite to subjecting racial or ethnic distinctions to
strict scrutiny. Nor has this Court held that discreteness and insularity con-
stitute necessary preconditions to a holding that a particular classification is
invidious.

B

It is far too late to argue that the guarantee of equal protection to all per-
sons permits the recognition of special wards entitled to a degree of protection
greater than that accorded others. “The Fourteenth Amendment is not di-
rected solely against discrimination due to a ‘two-class theory’ —that is, based
upon differences between ‘white’ and Negro.” . ..

Once the artificial line of a “two-class theory” of the Fourteenth Amend-
ment is put aside, the difficulties entailed in varying the level of judicial
review according to a perceived “preferred” status of a particular racial or
ethnic minority are intractable. The concepts of “majority” and “minc:-
ity” necessarily reflect temporary arrangements and political judgment..
[T]he white “majority” itself is composed of various minority groups, 110st
of which can lay claim to a history of prior discrimination at thehands of
the State and private individuals. Not all of these groups can reccive prefer-
ential treatment and corresponding judicial tolerance of distinctions drawn
in terms of race and nationality, for then the only “majority” left would be a
new minority of white Anglo-Saxon Protestants. There is no principled basis
for deciding which groups would merit “heightened judicial solicitude” and
which would not. Courts would be asked to evaluate the extent of the preju-
dice and consequent harm suffered by various minority groups. Those whose
societal injury is thought to exceed some arbitrary level of tolerability then
would be entitled to preferential classifications at the expense of individuals
belonging to other groups. Those classifications would be free from exacting
judicial scrutiny. As these preferences began to have their desired effect, and
the consequences of past discrimination were undone, new judicial rankings
would be necessary. The kind of variable sociological and political analysis
necessary to produce such rankings simply does not lie within the judicial
competence—even if they otherwise were politically feasible and socially
desirable.

Chapter 12 Equal Educational Opportunities

I11

We have held that in “order to justify the use of a suspect classification, a
state must show that its purpose or interest is both constitutionally permis-
sible and substantial, and that its use of the classification is ‘necessary . . . to
the accomplishment’ of its purpose or the safeguarding of its interest.” . . . The
special admissions program purports to serve the purposes of: (i) “reducing the
historic deficit of traditionally disfavored minorities in medical schools and in
the medical profession” . . . ; (ii) countering the effects of societal discrimina-
tion; (iii) increasing the number of physicians who will practice in communi-
ties currently underserved; and (iv) obtaining the educational benefits that
flow from an ethnically diverse student body. It is necessary to decide which,
if any, of these purposes is substantial enough to support the use of a suspect
classification.

A

If petitioner’s purpose is to assure within its student body some specified
percentage of a particular group merely because of its race or ethnic origin,
such a preferential purpose must be rejected not as insubstantial but as fa-
cially invalid, Preferring members of any one group for no reason other than
race or ethuxic origin is discrimination for its own sake. This the Constitution
forbids:

B

The State certainly has a legitimate and substantial interest in amelio-
rating, or eliminating where feasible, the disabling effects of identified dis-
crimination. The line of school desegregation cases, commencing with Brown,
attests to the importance of this state goal and the commitment of the judi-
ciary to affirm all lawful means toward its attainment. In the school cases, the
States were required by court order to redress the wrongs worked by specific
instances of racial discrimination. That goal was far more focused than the
remedying of the effects of “societal discrimination,” an amorphous concept
of injury that may be ageless in its reach into the past.

Hence, the purpose of helping certain groups whom the faculty of the Da-
vis Medical School perceived as victims of “societal discrimination” does not
justify a classification that imposes disadvantages upon persons like respon-
dent, who bear no responsibility for whatever harm the beneficiaries of the
special admissions program are thought to have suffered. To hold otherwise
would be to convert a remedy heretofore reserved for violations of legal rights
into a privilege that all institutions throughout the Nation could grant at their
pleasure to whatever groups are perceived as victims of societal discrimina-
tion. That is a step we have never approved.

C

Petitioner identifies, as another purpose of its program, improving the
delivery of health-care services to communities currently underserved. It may
be assumed that in some situations a State’s interest in facilitating the health
care of its citizens is sufficiently compelling to support the use of a suspect
classification. But there is virtually no evidence in the record indicating that
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petitioner’s special admissions program is either needed or geared to promotg
that goal. The court below addressed this failure of proof:

Petitioner simply has not carried its burden of demonstrating that it must
prefer members of particular ethnic groups over all other individuals in order
to promote better health-care delivery to deprived citizens. Indeed, petitioner
has not shown that its preferential classification is likely to have any signifi-
cant effect on the problem.

D

The fourth goal asserted by petitioner is the attainment of a diverse sti.
dent body. This clearly is a constitutionally permissible goal for an institution
of higher education. Academic freedom, though not a specifically enumer-
ated constitutional right, long has been viewed as a special concern of the
First Amendment. The freedom of a university to make its own judgments
as to education includes the selection of its student body. Mr. Justice Frank-
furter summarized the “four essential freedoms” that constitute academic
freedom:

It is the business of a university to provide that atmosphere which is most
conducive to speculation, experiment and creation. It is an atmosphere in
which there prevail “the four essential freedoms” of a university—to deter-
mine for itself on academic grounds who may teach, what may be taught,
how it shall be taught, and who may be admitted to study. . . .

Our national commitment to the safeguarding of these freedoms within
university communities was emphasized in Keyishian v. Board of Regents, 385
U.S. 589, 603 (1967):

Our Nation is deeply committed to safeguarding academic freedom which is
of transcendent value to all of us and not merely to the teachers concerned.
That freedom is therefore a special concern of the First Amendment. . . . The
Nation’s future depends upon leaders trained through wide exposure to that
robust exchange of ideas which discovers truth “out of a multitude of tcngues,
[rather| than through any kind of authoritative selection.” . . .

The president of Princeton University has described some of the benefits
derived from a diverse student body:

[A] great deal of learning occurs informally. It occurs through interactions
among students of both sexes; of different races, religions, and backgrounds;
who come from cities and rural areas, from various states and countries; who
have a wide variety of interests, talents, and perspectives; and who are able,
directly or indirectly, to learn from their differences and to stimulate one an-
other to reexamine even their most deeply held assumptions about them-
selves and their world. As a wise graduate of ours observed in commenting on
this aspect of the educational process, “People do not learn very much when
they are surrounded only by the likes of themselves.”

Thus, in arguing that its universities must be accorded the right to select
those students who will contribute the most to the “robust exchange of ideas,”
petitioner invokes a countervailing constitutional interest, that of the First
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Amendment. In this light, petitioner must be viewed as seeking tg achieve a
oal that is of paramount importance in the fulfillment of its mission.
It may be argued that there is greater force to these views at the u_nder-
raduate level than in a medical school where the training is centered primar-
ily on professional competency. But even at the graduajte 1gvel, our-trad.ltlo.n
and experience lend support to the view that the cont-nbuthn of .c‘llvers1t3-f is
substantial. In Sweatt v. Painter, the Court made a similar point with specific
referenice to legal education:

The law school, the proving ground for legal learning and practice, cannot
be effective in isolation from the individuals and institutions with which the
law interacts. Few students and no one who has practiced law would choose
to study in an academic vacuum, removed from the interplay of ideas and the
exchange of views with which the law is concerned.

Ethnic diversity, however, is only one element in a range of factors a uni-
versity properly may consider in attaining the goal of a heterogeneous stu-
dent body. Although a university must have wide discretion in making the
sensitive judgments as to who should be admitted, constitutional limitations
protecting individual rights may not be disregarded. Respondent urges—and
the courts helow have held—that petitioner’s dual admissions program is a ra-
cial classitication that impermissibly infringes his rights under the Fourteenth
Amendraent. As the interest of diversity is compelling in the context of a
university’s admissions program, the question remains whether the program'’s
cavial classification is necessary to promote this interest.

v

It may be assumed that the reservation of a specified number of seats in
each class for individuals from the preferred ethnic groups would contrib-
ute to the attainment of considerable ethnic diversity in the student body.
But petitionet’s argument that this is the only effective means of serving
the interest of diversity is seriously flawed. In a most fundamental sense the
argument misconceives the nature of the state interest that would justify
consideration of race or ethnic background. It is not an interest in simple
ethnic diversity, in which a specified percentage of the student body is in ef-
fect guaranteed to be members of selected ethnic groups, with the remaining
percentage an undifferentiated aggregation of students. The diversity that
furthers a compelling state interest encompasses a far broader array of quali-
fications and characteristics of which racial or ethnic origin is but a single
though important element. Petitioner’s special admissions program, focused
solely on ethnic diversity, would hinder rather than further attainment of
genuine diversity.

Nor would the state interest in genuine diversity be served by expand-
ing petitioner’s two-track system into a multitrack program with a prescribed
number of seats set aside for each identifiable category of applicants. Indeed,
itis inconceivable that a university would thus pursue the logic of petitioner’s
two-track program to the illogical end of insulating each category of appli-
cants with certain desired qualifications from competition with all other ap-
plicants.
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The experience of other university admissions programs, which take
race into account in achieving the educational diversity valued by the First
Amendment, demonstrates that the assignment of a fixed number of places to
a minority group is not a necessary means toward that end. An illuminating
example is found in the Harvard College program.

In such an admissions program, race or ethnic background may be deemed
a “plus” in a particular applicant’s file, yet it does not insulate the individual
from comparison with all other candidates for the available seats. The file of
a particular black applicant may be examined for his potential contribution
to diversity without the factor of race being decisive when compared, for ex-
ample, with that of an applicant identified as an Italian-American if the latter
is thought to exhibit qualities more likely to promote beneficial educational
pluralism. Such qualities could include exceptional personal talents, unique
work or service experience, leadership potential, maturity, demonstrated com-
passion, a history of overcoming disadvantage, ability to communicate with
the poor, or other qualifications deemed important. In short, an admissions
program operated in this way is flexible enough to consider all pertinent ele-
ments of diversity in light of the particular qualifications of each applicant,
and to place them on the same footing for consideration, although not nec-
essarily according them the same weight. Indeed, the weight attributed to a
particular quality may vary from year to year depending upon the “mix” both
of the student body and the applicants for the incoming class.

This kind of program treats each applicant as an individual in the admis-
sions process. The applicant who loses out on the last available seat to another
candidate receiving a “plus” on the basis of ethnic background will not have
been foreclosed from all consideration for that seat simply because he was not
the right color or had the wrong surname. It would mean only that his com-
bined qualifications, which may have included similar nonobjective factoss,
did not outweigh those of the other applicant. His qualifications would have
been weighed fairly and competitively, and he would have no basis ¢ ¢om-
plain of unequal treatment under the Fourteenth Amendment.

It has been suggested that an admissions program which censiders race
only as one factor is simply a subtle and more sophisticatecc —but no less
effective—means of according racial preference than the Davis program. A
facial intent to discriminate, however, is evident in petitioner’s preference
program and not denied in this case. No such facial infirmity exists in an ad-
missions program where race or ethnic background is simply one element—to
be weighed fairly against other elements—in the selection process. ... And a
court would not assume that a university, professing to employ a facially non-
discriminatory admissions policy, would operate it as a cover for the function-
al equivalent of a quota system. In short, good faith would be presumed in the
absence of a showing to the contrary in the manner permitted by our cases.

B

In summary, it is evident that the Davis special admissions program . . .
tells applicants who are not Negro, Asian, or Chicano that they are totally ex-
cluded from a specific percentage of the seats in an entering class. No matter
how strong their qualifications, quantitative and extracurricular, including
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their own potential for contribution to educational diversity, they are never
afforded the chance to compete with applicants from the preferred groups for
the special admissions seats. At the same time, the preferred applicants have
the opportunity to compete for every seat in the class.

The fatal flaw in petitioner’s preferential program is its disregard of indi-
vidual rights as guaranteed by the Fourteenth Amendment. Such rights are not
absolute. But when a State’s distribution of benetits or imposition of burdens
hinges on ancestry ot the color of a person’s skin, that individual is entitled
to a demonstration that the challenged classification is necessary to promote
a substantial state interest. Petitioner has failed to carry this burden. For this
reason, that portion of the California court’s judgment holding petitioner’s
special admissions program invalid under the Fourteenth Amendment must
be affirmed.

Opinion of Mr. Justice BRENNAN, Mr. Justice WHITE, Mr. Justice MARSHALL,
and Mr. Justice BLACKMUN, concurring in the judgment in part and dissenting
in part.

The Court today, in reversing in part the judgment of the Supreme Court
of Califocriia, affirms the constitutional power of Federal and State Govern-
ments 1o act affirmatively to achieve equal opportunity for all. The difficulty
of the issue presented —whether government may use race-conscious pro-
siams to redress the continuing effects of past discrimination and the mature
consideration which each of our Brethren has brought to it—have resulted
in many opinions, no single one speaking for the Court. But this should not
and must not mask the central meaning of today’s opinions: Government
may take race into account when it acts not to demean or insult any racial
group, but to remedy disadvantages cast on minorities by past racial prejudice,
at least when appropriate findings have been made by judicial, legislative, or
administrative bodies with competence to act in this area.

The Chief Justice and our Brothers Stewart, Rehnquist, and Stevens, have
concluded that Title VI of the Civil Rights Act of 1964 . . . prohibits programs
such as that at the Davis Medical School. On this statutory theory alone, they
would hold that respondent Allan Bakke’s rights have been viclated and that
he must, therefore, be admitted to the Medical School. Our Brother Powell,
reaching the Constitution, concludes that, although race may be taken into
account in university admissions, the particular special admissions program
used by petitioner, which resulted in the exclusion of respondent Bakke, was
not shown to be necessary to achieve petitioner’s stated goals. Accordingly,
these Members of the Court form a majority of five affirming the judgment of
the Supreme Court of California insofar as it holds that respondent Bakke “is
entitled to an order that he be admitted to the University.”

We agree with Mr. Justice Powell that, as applied to the case before us,
Title VI goes no further in prohibiting the use of race than the Equal Protec-
tion Clause of the Fourteenth Amendment itself. We also agree that the effect
of the California Supreme Court’s affirmance of the judgment of the Supe-
rior Court of California would be to prohibit the University from establishing
in the future affirmative-action programs that take race into account. Since
we conclude that the affirmative admissions program at the Davis Medical
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School is constitutional, we would reverse the judgment below in all respects,
Mr. Justice Powell agrees that some uses of race in university admissions are
permissible and, therefore, he joins with us to make five votes reversing the
judgment below insofar as it prohibits the University from establishing race-
conscious programs in the future.!

I

The Fourteenth Amendment, the embodiment in the Constitution of our
abiding belief in human equality, has been the law of our land for only slight-
ly more than half its 200 years. And for half of that half, the Equal Protection
Clause of the Amendment was largely moribund so that, as late as 1927, Mr.
Justice Holmes could sum up the importance of that Clause by remarking that
it was the “last resort of constitutional arguments.” Buck v. Bell, 274 U.S. 200,
208 (1927). Worse than desuetude, the Clause was early turned against those
whom it was intended to set free, condemning them to a “separate but equal”
status before the law, a status always separate but seldom equal. Not until
1954—only 24 years ago—was this odious doctrine interred by our decision
in Brown v. Board of Education, 347 U.S. 483 (Brown [}, and its progeny, which
proclaimed that separate schools and public facilities of all sorts were inher-
ently unequal and forbidden under our Constitution.

Against this background, claims that law must be “color-blind” or that the
datum of race is no longer relevant to public policy must be seen as aspira-
tion rather than as description of reality. This is not to denigrate aspiration;
for reality rebukes us that race has too often been used by those who would
stigmatize and oppress minorities. Yet we cannot—and, as we shall demon-
strate, need not under our Constitution or Title VI, which merely extends the
constraints of the Fourteenth Amendment to private parties who receive fed-
eral funds—Ilet color blindness become myopia which masks the reality that
many “created equal” have been treated within our lifetimes as inferior both
by the law and by their fellow citizens.

11

In our view, Title VI prohibits only those uses of racial criteria tirat would
violate the Fourteenth Amendment if employed by a State or iws agencies; it
does not bar the preferential treatment of racial minorities as a means of rem-
edying past societal discrimination to the extent that such action is consistent
with the Fourteenth Amendment.

First, no decision of this Court has ever adopted the proposition that the
Constitution must be colorblind.

Second, even if it could be argued in 1964 that the Constitution might
conceivably require color blindness, Congress surely would not have chosen
to codify such a view unless the Constitution clearly required it.

! We also agree with Mr. Justice Powell that a plan like the “Harvard” plan . . . is constitu-
tional under our approach, at least so long as the use of race to achieve an integrated student body
is necessitated by the lingering effects of past discrimination.
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Third, the legislative history shows that Congress specifically eschewed
any static definition of discrimination in favor of broad language that could
be shaped by experience, administrative necessity, and evolving judicial doc-
trine.

A

The Court has also declined to adopt a “color-blind” interpretation of oth-
er statutes containing nondiscrimination provisions similar to that contained
in Title VI. We have held under Title VII that where employment require-
ments have a disproportionate impact upon racial minorities they constitute
a statutory violation, even in the absence of discriminatory intent, unless the
employer is able to demonstrate that the requirements are sufficiently related
to the needs of the job. More significantly, the Court has required that prefer-
ences be given by employers to members of racial minorities as a remedy for
past violations of Title VII, even where there has been no finding that the
employer has acted with a discriminatory intent. . . .

111
A

The assertion of human equality is closely associated with the proposition
that difiejences in color or creed, birth or status, are neither significant nor
relevant to the way in which persons should be treated. Nonetheless, the po-
sition that such factors must be “constitutionally an irrelevance,” Edwards v.
California, 314 U.S. 160, 185 (1941) (Jackson, J., concurring), summed up by
che shorthand phrase “[oJur Constitution is color-blind,” Plessy v. Ferguson,
163 U.S. 537, 559 (1896) (Harlan, J., dissenting), has never been adopted by
this Court as the proper meaning of the Equal Protection Clause. Indeed, we
have expressly rejected this proposition on a number of occasions.

We conclude, therefore, that racial classifications are not per se invalid
under the Fourteenth Amendment. Accordingly, we turn to the problem of
articulating what our role should be in reviewing state action that expressly
classifies by race.

B

Respondent argues that racial classifications are always suspect and, conse-
quently, that this Court should weigh the importance of the objectives served
by Davis’ special admissions program to see if they are compelling. In addi-
tion, he asserts that this Court must inquire whether, in its judgment, there
are alternatives to racial classifications which would suit Davis’ purposes. Pe-
titioner, on the other hand, states that our proper role is simply to accept
petitioner’s determination that the racial classifications used by its program
are reasonably related to what it tells us are its benign purposes. We reject pe-
titioner’s view, but, because our prior cases are in many respects inapposite to
that before us now, we find it necessary to define with precision the meaning
of that inexact term, “strict scrutiny.”

Unquestionably we have held that a government practice or statute which
restricts “fundamental rights” or which contains “suspect classifications” is to be
Subjected to “strict scrutiny” and can be justified only if it furthers a compelling
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