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SECTION 2.1: CONSTRUCTION PROFESSIONALS’ APPOINTMENT

(1) Duties in General

T1'ﬂd1t1o1lqlly, Employers wishing to engage in a building or engineering contract
wou_ld appoint an Architect or Engineer to design the work. The Architect or
Engineer would then act for Employer while the works were carried out, and also
be the certifier for the contract to carry out the works. Modern practiceﬂ has now
mo_ved towards management of the project by a manager who may not have
deSEgnled the works. The manager’s role may also be wider than the role of contig:
administrator and certifier, and may include some of the planning, procurement, and
management functions which were traditionally the function of the Contraztor.

Under the traditional approach the duties of an Architect or Civil Enkineer were
as follows: B

(a) to a.dvi_se and consult with the Employer (not as a lawyes) as to possible
h.mltat]o‘ns on the use of the land to be built on, either (inter alia) by plan-
ning legislation, restrictive covenants or the rights of adjoining Owners or

the public over the land, or by statutes and by-laws affecting the works to
be executed;

(b) to examine the site, sub-soil, and surroundings;

(¢) to consult with and advise the Employer as to the desi gn, extent and cost
of the proposed work; j

(d) to prepare preliminary sketch plans and an outline or approximate specifica-
tion, having regard to all the conditions known to exist and to submit them
to the Employer for approval, with an estimate of the probable cost, if
requested; ’

(e) to elqborate and, if necessary, modify or amend the sketch plans and then
if so instructed, to prepare drawings and a more detailed specification of ﬂlé

work to be carried out as a first step in the preparation of contract docu-
ments;
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(f) toconsult with and advise the Employer as to the form of contract to be used
(including whether or not to use a measured contract and bills of quanti-
ties) and as to the necessity or otherwise of employing a Quantity Surveyor
to prepare bills and carry out the usual valuation services during the cur-
rency of the contract;

(g) to bring the contract documents to their final state before inviting tenders,
with or without the assistance of Quantity Surveyors and Structural
Engineers, including the obtaining of detailed quotations from and arrange-
ment of delivery dates with any nominated Sub-contractors or suppliers
whose work may have to be ready or available at an early stage of the Main
Contractor’s work;

(h) to advise the Employer as to tenders received and the selection of the Main
Contractor, and to arrange starting dates and the contract period, if this has
not already been done;

(i) after work has started, to supply the builder with copies of the contract
drawings and specification and any further working drawings, details or
instructions which may be necessary for the work, including work to be
done by nominated Sub-contractors; ta make any further nominations which
may(be‘necessary; and to advise the Employer if any variation of the work
becomes necessary or desirable;

()10 supervise the work, doing their best to ensure in the Employer’s interest
that the contract is complied with in every respect; to value, with or without
the assistance of a Quantity Surveyor, the work both for purposes of interim
payment and final payment; and generally to administer the contract so that
full effect is given to all its provisions; and

(k) to act as Certifier on such matters as the terms of the contract may require,
up to and including the final certificate, for instance, questions of exten-

sion of time, practical completion, payment direct of Sub-contractors, and
various claims for additional expense which the Contractor may be entitled
to make under the terms of the contract.

This list of duties remains a good summary in the context of traditional contract-
ing but it is not complete where the Construction Professional acts in the context
of a more modern contractual scheme, such as Construction Management (where
a manager acts for the Employer and manages a package of separate contracts for
different parts of the work made directly between a number of contractors and the
Employer), Management Contracting (where the Management Contractor man-
ages the Project for a fee, but may not assume all the liabilities of a traditional Main
Contractor), or projects where the design is carried out in whole or in part by the
Contractor.

The duties of a Project Manager who is not a designer, but acts as the [ead profes-
sional will not usually include design duties, (unless the design is subcontracted by
the Project Manager to subconsultants) but may well be broader than those in the
traditional list above in relation to managing cost, planning, procurement, and
contract administration. A properly drafted appointment should ensure that to the
extent that the Project Managers undertake duties traditionally undertaken by the
Contractor, their duties and obligations are set out expressly. Thus it is important
to identify:
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(a) Who is obliged to prepare and procure a binding contract with the Contrac-
tor and with any directly employed Trade Contractor. !

(b) Whether the Project Manager or the Contractor will programme the works.

(c) Whether the Project Manager takes responsibility for quality, on its own, or
in conjunction with the design consultants,

(d) The Project Manager’s obligation to control cost.?

(e) Whether the Project Manager carries out all aspects of administration and
certification, or only some, and if so, which.

(f) The Project Manager’s role in project meetings, risk assessment procedures,

(g) The Project Manager’s responsibility for health and safety.

(h) The division of responsibilities between the Employer, the Project Manager
and the Contractor or the Trade Contractors,

(i) What precisely is involved in any duty to “co-ordinate” or “manage”
undertaken by the Project Manager.

(k) The role of the designers and other consultants, and the nature of the Project
Manager’s cbligations to manage other consultants.

It is submitted that where the obligations and duties are not expressly set out,
Project Managers will owe contractual duties of reasonable skill and care under their
appointment to the Employers in respect of those tasks which they actually
undertake. However, even where it is clear in the circumstances that such a duty is
owed, difficulties will still arise in identifying contractual responsibilities where
aspects of management in fact fell between two stools, and neither the Consult-
ants nor the Employer made sure that some important issue was properly closed out.

This is a common issue in all types of professional engagements, particularly
where large losses are caused by a failure to take a step which falls outside the
services expressly listed in the appointment. If the professional in fact gives advice
on areas outside the scope of the appointment on a few occasions there will be duty
in respect of the advice given on those few occasions, however, much more is
required for a general variation of the retainer to widen its scope to new areas.? Tha
terms of the appointment and the services agreed to be performed will define ihe
scope of duty. In general, the duty will change only if there is a contractual vasia-
tion of the appointment. In a professional appointment where fees are nayabie for
various tasks or types of expertise such a variation will be contractuzlly effective
if there is a simple agreement to pay for the time of a particular nersph with ad-
ditional or different expertise, to pay for a report of a new kind, te pay tor particular

' In Ampleforth Abbey Trust v Turner & Townsend Project Management Ltd [2012] EWHC 2137
(TCC); [2012] T.C.L.R. 8 a Project Manager was found to be in breach of the duty owed to the
Employer in failing to procure an executed building contract between the Employer and the Contrac-
tor and allowing the Contractor to commence construction works on the basis of letters of intent only.
In cases such as that where there was no contract and both the Employer and Project Manager had
involvement in the negotiations, it may be difficult to establish what responsibility, if any, is owed
by the Project Manager.

For cost functions of a project manager, see Plymouth and South West Co-Op v ASM [2006] EWHC
5(TCC) 108 Con. L.R. 77, and Great Eastern Hotel Company Limited v John Laing Construction
(2005) 99 Con. L.R. 45, [2005] EWHC 181, discussed under “Duties In Detail: Preparation of
Quantities”™, Section 2.4, sub-section (8). For co-ordination of the other consultants, and contract
administration, see Chesham Properties Ltd v Bucknall Austin Project Managers Services (1996)
82 B.L.R. 92, illustrated under “Duties In Detail, Administration of Contract”, Section 2.4, sub-
section (13), where Great Eastern Hotel v John Laing Consiruction [2005] EWHC 181 is also
illustrated.

Mehjoo v Harben Barler [2014] EWCA Civ 358.
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tests, inspections, design studies, method statements or surveys, or to pay for
expertise of a particular kind in relation to an identified project. It is in the interests
of the project, particularly one where the method of contracting is not traditional
so that the scope and coverage of each consultant’s appointment requires careful
definition, if at least one consultant is specifically obliged to identify what further
reports, advice, or tests are neces?‘saly.“ _ .

The quality of the service provided by an IT consultant to the Employer is subject
to the usual legal rules applicable to all construction professionals but the content
of the duties to be performed is not the same. In Stephenson Blake (Holdings) Ltd
v Streets Heaver Lidd the court set out six particular duties, in some considerable
detail, as follows:

“(1) To ensure that the system conformed to the specification and il‘_not, or it was impossible to
recommend such a system, fo warn the purchaser (ie. the client) in plain terms of the fact and
its likely consequences. Checking the supplier’s claims for his system was to be done by talk-
ing to other users, or testing the software. )

(2) To use due care and skill to ensure that the system recommended would carry out the func-
tions for which it was required efliciently and would have an acceptable minimum of
operational faults or bugs. [n the altemative, if no supplier was capable of meeting these
standards, the consultant’s duty was to advise to that effect. _ _

(3)  To use du= care and skill Lo ensure that the hardware recommended would perform in conjunc-
tion W/t the recommended software in such a way that the purchaser’s computer operations
couid ve carried out with reasonable speed. _

(4)  To vse due care and skill to ensure that the suppliers recommended had the requisite skilled
siaif and could reascnably be expected to show the necessary stability, both financial and
organisational, to maintain and support the system over a substantial period,

21 To use skill and care to ensure that the supplier recommended was in a position to deliver the
required system in accordance with the purchaser’s requirernent.

(6) To advise or warn about the impact, if any, of financial constraints on the purchaser’s
requirements.”

Clearly, each individual engagement will turn on its own particular facts but this
general list indicates the duties that the court may identify as impliedly agreed to
be owed by a computer consultant where the fuller services are required by the
Employer from inception to completion of a computer system.

It is important from the outset that Employers and their computer consultants
agree on who is the Owner of the computer programme that a consultant provides
to the Employer.5

Where a Contractor is employed on a Turnkey or EPIC basis to carry out the
project as a whole, the designers may simply be specialist domestic sub-contractors
of the Contractor, and all the project management functions may be undertaken by
the Contractor’s own persennel or by sub-consultants. There may therefore be no
contractual relations between the Employer and the Construction Professionals,
although it is common for there to be direct warranties given to the Employer by
impottant designers. The duties of a design and build contractor to the Employer
are discussed in Ch.3.

The law has traditionally identified professionals as a separate class, owing
particular duties, and “professional negligence™ is recognised as a particular kind
of litigation, involving claims against those exercising the skill and care involved

For the difference between a general retainer and employment for specific items of advice, see the
discussion of the SAAMCO case in Various Claimants v Glambrone and Law (A Firm) [2015]
EWHC 1946, Foskett J.

3 [2001] Lloyd’s Rep. P.N. 44.

& Cyprotex Discovery Lid v The University of Sheffield [2004] R.P.C. 4.
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in a particular profession. In modern projects however, the contracting parties are
unlikely to be individual human beings but corporations, limited companies,
partnerships, and other legal persons of very different kinds. Individuals possess-
ing expertise and professional qualifications may be employed by any of the
contracting parties, Contractor, Employer, Sub-contractor, or Supplier. Therefore,
it may no longer be the case that legal entities supplying architectural, engineering
or quantity surveying services are different in kind from Employers or Contractors
by virtue of the fact that some or all of the individuals in that legal entity have a
“professional” qualification. In industries such as oil and gas, power generation and
transpoit both the Contractor and the Employer may have engineering expertise and
be full of highly qualified Engineers. Nevertheless, the concept of professional duty
which developed in the context of doctor and patient, lawyer and client, architect
and client, is still applicable to Construction Professionals. As discussed in Ch.1,
this may increase the extent of their duties of care in tort.

(2) Form of Appointment

No particular form is required for the appointment of independent advisers and
consultants, whatever the legal status of the Employer. As with any contract it can
be oral or partly oral.

In the Employer’s interest, however, the contract relating to any major project
in England and Wales should be under seal, so as to obtain the benefit of the longer
period of limitation of 12 years should there be any breach of duty resulting, for
instance, in defects in the worl not discovered at the time of completion. However,
as indicated below, Construction Professionals not only avoid agreements under
seal but in fact generally contract on standard terms that reduce the limitation
period.

In modern practice it is usual for Construction Professionals to make use of one
of the many standard forms available from their professional bodies or othets.
Architects generally make use of one of the two main standard forms: the RIBA
(Royal Institute of British Architects) Agreements have been in operation now for
many years and were previously known as the Conditions of Engagement, which,
for a while, were mandatory for all Architects who were members ofithe RIBA.,
With modern competition and the prevention of restricted trade practice, the use of
the modern Architects Appointment is voluntary. The present editinn was published
in 2015. The ACA (Association of Consultant Architects) proaucea a number of
forms from 2000 (including a domestic partnering contract in 2008, with an
international version in 2007). Their current Standard Form of Agreement for the
Appointment of an Architect is dated September 2012,

Engineers commonly provide their professional services by use of the ACE (As-
sociation for Consulting and Engineering) standard forms. The current edition dates
from 2009.

The RICS (Royal Institute of Chartered Surveyors) has for many years been
producing a wide variety of standard forms very commonly used by Construction
Professionals. The 2008 edition provided appointment forms for Building
Surveyors, CDM coordinators and Quantity Surveyors, but is currently being
revised.

It has become extremely common in modern practice for all Construction Profes-
stonals to provide collateral warranties to the Employer when, for instance, the
designed services are novated or assigned to other parties such as Contractors or
Owners of the site and indeed to any other third party who may be affected by the
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Construction Professional’s performance. The CIC (Construction Industry Council),
amongst its range of contracts, produces a collateral warranty. The JCT forms
provide collateral warranties for use with the JCT contract forms.

(3) Duration and Termination of Appointment

Unless there is agreement to the contrary, an appointment in explicit and unquali-
fied terms for a particular project cannot be determined until the purpose of the ap-
pointment has been achieved.” However, it is not unusual for the contract of
employment to contain provisions dividing the duties to be performed by the
Architect in accordance with various stages of progress of the contemplated project
and to give either party, in effect, the power of termination at the end of the vari-
ous stages. An important example is the Conditions of Engagement contained in the
scale of professional charges of the RIBA. In the absence of express provision, an
Architect engaged informally on a particular project may in fact be employed under
a series of informal appointments rather than to one appointment covering the whole
project from start to finish. In general, until the time that the decision is taken to
prepare contract documents with a view to obtaining a tender, the project is
frequently of4 iantative or exploratory character, and the Architect is likely to be
employed altnost on a day-to-day basis. However, in the event of clear agreement
as to themurpose of the appointment, any termination of the employment before the
purpgss-of the appointment has been achieved would amount to a breach of
contiact. Thus in Thomas v Hammersmith BC¢ Slessor L] said:

<] think it helpful first to consider what would have been the agreement between the parties if the
appointment had been simpliciter to act as architect for the erection of the new town hall without any
provision as to scale of charges, and if the council had then, before the work was completed, without
cause other than their mere volition, terminated the agreement. In such case, 1 entertain no doubt that
the architect would have been entitled to reasonable remuneration for the work which he had already
done, and also to damages for the loss of remuneration which he had been prevented from earning
until the work was finished. Although the contract in this assumed form would contain no express
term (o this effect, T think that it would be implied that the council, having employed the plaintiff to
build their town hall, agreed with him that they would not prevent him from doing the work and so
prevent him from earning his remuneration.”

There are, therefore, many different types of employment. So an Architect or
Engineer may be employed for: preliminary advice only, to make preliminary draw-
ings, plans or designs; to provide drawings so as to obtain planning or other permis-
sions; to obtain tenders only; to supervise only; or, in more general terms to carry
a project through to completion.

SecTION 2.2: DUTIES AND LIABILITIES OF CONSTRUCTION PROFESSIONALS
TOo EMPLOYER

(1) Contractual Duties

The starting point for determining the duties owed by a Construction Profes-
sional to the Employer is the contract of appointment between those parties. That
contract is relevant (obviously) in defining the contractual duties owed by the

T Thomas v Hammersmith BC [1938] 3 Al E.R, 203, 2088 and 211, per Slessor and McKinnon L1J;
and Edwin Hill & Parmers v Leakeliffe Properties Lid (1984) 29 B.L.R. 43, per Hulchison J.
# [1938] 3 ALE.R. 203.
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professional but also in relation to non-contractual common law duties which may
also be owed by the professional.

Construction Professionals are employed for their skill. In common with all
professionals, there will be an implied term that they will carry out their services
with the skill and care reasonably to be expected of competent members of the
profession they belong to.

The common law implied term of reasonable skill and care was given statutory
expression by the Supply of Goods and Services Act 1982 s.13. That provides that
where the supplier under such a contract is acting in the course of a business, there
is an implied term that it will carry out the service with reasonable skill and care,
The statute did not abolish the common law duties and the cases on the common
law duties of professionals remain relevant.

At common law, if no time is fixed for performance, a term that the profes-
sional should carry out the services within a reasonable time will be implied. This
has also been codified under s.14(1) of the same Act. Tt provides that where, under
a contract for the supply of a service by a supplier acting in the course of a busi-
ness, the time for the service to be carried out is not fixed by the contract (and not
left to be fixed in a manner agreed by the contract or determined by the course of
dealing between the parties), there is an implied term that the supplier will carry
out the service within a reasonable time. What is a reascnable time is a question of
fact?

Other statutorily implied terms may arise under the Housing Grants, Construc-
tion and Regeneration Act 1996 (HGCRA).!¢

As to other classes of implied terms, the general rules relating to the implica-
tion of terms into contracts apply. The cases considering the implication of terms
into contracts between Employers and professional consultants do not add materi-
ally to this jurisprudence but are noteworthy in the context of the particular duties
considered therein and are accordingly examined under those duties.

Very often (particularly where one of the standard forms of appointment has besn
used), the express terms of the contract will identify the particular duties whichihz
professional has agreed to undertake. Thus, for example, art.2 of the ACASFA/
08" provides that the client appoints the Architect (and the Architect aecapts the
appointment) to provide services for the project as set out in Sch.2. Scheaule 2 then
lists (under two headings: Normal Services and Other Services) th® s=ivices to be
performed by the Architect (which may be struck out or'incterporated as
appropriate).

In Section 2.4 below, some of the more common services performed (and related
duties owed) by Construction Professionals are considered. Traditionally, an
Employer under a building or engineering contract would have had four main
interests which they might have appointed their professional adviser to secure,
namely:

(i) a design which is skilful and effective to meet the Employer’s require-
ments, including those of amenity, durability and ease of maintenance,

¢ Supply ot Goods and Services Act 1982 s.14(2).

10 Under the terms of 5.104(2) the appointment of a Construction Professional is a “construction
contract” under the Act just as much as a building contract if the other provisions of ss.104 and 105
have that effect.

1 The Association of Consultant Architects Standard Form of Agreement for the Appointment of an
Architect.

[228]

SecTION 2.2: DUTIES AND LIABILITIES OF ConNsTRUCTION PROFESSIONALS TO EMPLOYER

reasonable cost and any financial limitations they may impose or make
known, and comprehensive, in the sense that no necessary and foreseeable
work is omitted;

(ii) obtaining a competitive price for the work from a competent Contractor, and
the placing of the contract accordingly on terms which afford reasonable
protection to the Employer’s interest both in regard to price and the qual-
ity of the work;

(iii) efficient supervision to ensure that the works as carried out conform in detail
to the design and specification; and

(iv) efficient administration of the contract so as to achieve speedy and economi-
cal completion of the project.

Employers continue to have such interests under more modern forms of contract-
ing but the arrangements by which they seek to secure them are more varied than
they used to be, as they are not necessarily limited to an Employer’s appointment
of a professional adviser.

(2) Common Law Duty of Care

[t is now-well-established law that professionals may be liable to their Employ-
ers or clignty for breach of a common law duty of care (i.e. in negligence) as well
as for breach of contract. Although this question had been a controversial, it was
settiod by the decision of the House of Lords in Henderson v Merrett Syndicates
£4112 The case concerned claims by Lloyd’s Names against their underwriting
ogents in respect of (pure) economic loss. In some cases, there was no direct
contract between the Names and the managing agents in question (here the Names
were described as indirect Names); and in some cases there was such a direct
contract (here the Names were described as direct Names). In each case, the manag-
ing agents argued that the imposition of a duty of care in tort was inconsistent with
the contractual relationship between the parties. In the case of the direct Names, the
argument was that the direct contract legislated exclusively for the relationship
between the parties, and that a parallel duty of care in tort was therefore excluded
by the contract.!® The House of Lords rejected this argument. Lord Goff of
Chieveley, giving the leading speech, held that there could be a concurrent li-
ability in contract and in tort, and that a claimant who had available to him concur-
rent remedies in contract and tort could choose that remedy which appeared to him
to be most advantageous. It is clear from the judgment of Lord Goff that this ap-
plies whether the damage suffered by the claimant is physical damage or (pure)
economic loss.'*

Of course, the fact that the existence of a duty in contract is not a bar to the exist-
ence of a concurrent duty in tort does not of itself mean that such a duty will be held
to exist. This point arises most acutely where one has to determine whether the
defendant (here the professional) owes a duty of care to the claimant (here the
Employer) to avoid causing the latter (pure) economic loss. This is discussed in
detail in Ch.1. It is important to note, however, that in the UK at least it is far more
likely that Construction Professionals will owe such a duty than Contractors or
design and build Contractors. The Court of Appeal in Robinson v P.E. Jones

2199512 A.C. 145 HL.
13 See Lord Goff of Chieveley’s summary of the argument at [1995] 2 A.C. 145, 177E.
W See, eg. [1995]2 A.C. 145, 190F-G.
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Contractors'S emphasised that Murphy v Brentwood DC'® must be interpreted as
generally excluding a concurrent duty in the case of a Contractor. While
acknowledging that House of Lords authority in Hedley Byrne v Heller and
Henderson v Merrett Syndicates makes it impossible to take the simple view that
there cannot be a concurrent duty in tort not to cause economic loss, Robinson sug-
gests that the concurrent duty only applies where there is a separate and additional
assumption of responsibility, and that such a separate and additional assumption of
responsibility will not be imposed on a Contractor, but can be imposed a
professional. This raises acutely the issue of what a “professional” is, in the context
of modern building contracts, since there are undoubtedly organisations, particularly
specialist sub-contractors whose expertise is in a particular technology, which can
and do contract as designer alone on one project, designer and supplier on another,
and as Contractor or turnkey design and build Contractor on a third project.

The specific duties discussed in Section 2.4 below have often been held to exist
in the context of a duty of care in tort."”

(3) Standards by Which Performance will be Judged
(a) Reasonable skill and care

Under the common law implied terms, under s.13 of the Supply of Goods and
Services Act 1982 and in a common law duty of care, the standard of care required
of a Construction Professional is one of reasonable skill and care. As to what that
standard entails, in England, the House of Lords has adopted as definitive, in the
case of professionals generally, the following direction to a jury by McNair J:

“Where you get a situation which involves the use of some special skill or competence ... the testis
the standard of the ordinary skilled man exercising and professing to have that special skill. A man
need not possess the highest expert skill ... it is sufficient if he exercises the ordinary skill of the
ordinary compelent man exercising that particular art.”®

InJ.D. Williams & Co Ltd v Michael Hyde & Associates Litd,'® Ward LJ said that,
as a statement of the required standard of professional care, he could do ne bester
than repeat Bingham LJ’s judgment in Eckersley v Binney & Partners, vwhere he
said as follows®:

“From these general statements it follows that a professional man should coruand the corpus of
knowledge which forms part of the professional equipment of the ordinary m=iaber of his profession.
He should not lag behind other ordinary assiduous and intelligent memuers of his profession in
knowledge of new advances, discoveries and developments in his field. He should have such aware-
ness as an ordinarily competent practitioner would have of the deficiencies in his knowledge and the
limitations on his skills. He should be alert to the hazards and risks inherent in any profession or task
he undertakes to the exient that other ordinarily competent members of his profession would be alert.
He must bring to any professional task he undertakes no less expertise, skill and care than other
ordinarily competent professional would bring, but need bring no more. The standard is that of the

15 [2011] EWCA Civ 9; [2011] B.L.R. 206.

15 [19917 A.C. 391.

17 Notably the leading case on the duty of surveyors to home purchasers of modest means Smifh v Eric
Bush [1990] 1 A.C. 831,

18 Per McNair I in Bolam v Friern Hospital Management Committee [1957] 1 W.L.R. 582, HL, 586;
cited by the Privy Council in Chin Keow v Government of Malaysia [1967] | W.L.R. 813, 816; and
by Lord Edmund-Davies in the House of Lords in Whitehouse v Jordan [1981] 1 W.L.R. 246, 258.

19 [2001] B.L.R.95.

2 (1988) 18 Con. L.R. 1, 80; Bingham LJ dissented on the facts in that case.
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reasonably average. The law does not require of a professional man that he be a paragon, combin-
ing the qualities of polymath and prophet.”

Of Architects as such it has been said in Canada:

«p ¢ architect, he is in the same position as any other professional or skilled person, and whether it
be in the preparation of plans and specifications, or the doing of any other professional work for
reward, is responsible if he omits to do it with an ordinary and reasonable degree of care and skill.”™!

In considering the quotations from the above cases, the language used should not
be misunderstood as justifying a lower (“ordinary™) standard of professional skill
in cases where a Construction Professional happens, whether by diligence or mere
accident, actually to possess greater knowledge than an ordinary similarly situated
professional. Thus a Construction Professional may have had reason to study the
geology of a particular area or of a particular site due to difficulties on another oc-
cagion, or have accidentally obtained specific information not normally available
to such a professional. In such a case there will be liability if the knowledge so
obtained is not used with care.

“[Counsel submitted] that it is the duty of a professional man to exercise reasonable care in the light
of his actual kacwledge, and that the question whether he exercise reasonable care cannot be
answered by vaference to a lesser degree of knowledge than he had, on the grounds that the ordinar-
ily comp=2n) practitioner would only have had that lesser degree of knowledge. I accept [that]
submission, but 1 do not regard it as a gloss upon the test of negligence as applied to a professional
mas. As‘it seems to me, that test is only to be applied where the professional man causes damage
Fecuuce he lacks some knowledge or awareness. The test establishes the degree of knowledge or
awareness which he ought to have in that context. Where, however, a professional man has
xnowledge, and acts or fails to act in a way which, having that knowledge, he ought reasonably to
foresee would cause damage, then, if the other aspects of duty are present, he would be liable in
negligence, ,."#

However, in that same case, Webster J rejected what might be thought to be a
related submission, namely that the standard to be applied was not that of the
“ordinary skilled man exercising and professing to have that special skill” if the cli-
ent deliberately obtained and paid for someone with especially high skills. He
referred to a passage from the judgment of Megarry T in Duchess of Argyll v
Beuselinck,?® where the question was considered but not determined (in the context
of the employment of a solicitor of “high standard and great experience™), and held
that he was constrained by the clear words of the test as expressed in Bolam (and
quoted above).™ In the passage cited by Webster I, Megarry J drew a distinction
between the point which he was considering and the situation where the profes-
sional was a specialist within a particular field. That distinction was accepted by HH
Judge Bowsher QC in Gloucestershire Health Authority v MA Torpy & Pariners
Ltd > There he rejected a submission by the claimant that the defendant consuli-
ants should be treated as specialists in incineration and waste handling technol-
ogy, holding instead that the relevant standard was the degree of skill and care
ordinarily exercised by reasonably competent general practitioner mechanical and
engineering building service consulting Engineers acting within their claimed

2 Per Osier JA in Badeley v Dickson (1886) 13 AR, 494, 500,

%2 Per Webster ] in Wimpey Construction UK Lid v Poole [1984] 2 Lloyd’s Rep. 499, 507; 27 B.L.R.
58, 78.

B [1972] 2 Lloyd’s Rep. 172, 183—184.

% [1957] 1 W.LR. 582.

B (1997) 55 Con. L.R. 124,
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sphere of competence. The judge appears to have proceeded on the basis that, hag
they been specialists in incineration and waste handling technology, the standard
of care to be expected of them would be different from that to be expected of a
general practitioner.

It should also be remembered that, in areas of skill such as construction (to a
greater extent than in law or accountancy, for example), a degree of experiment and

innovation is clearly not only acceptable but to be encouraged if technical progress
is not to be stultified:

“if you employ an architect about a novel thing, about which he has had little experience, if it hag
not had the test of experience, failure may be consistent with skill, The history of all great improve-
ments shows failure of those who embark in them.”?

A similar sentiment was expressed by HH Judge Newey QC in Victorig
University of Manchester v Hugh Wilson & Lewis Womersley,?" although he
coupled it with the suggestion that Architects who are venturing into the untried or
little tried would be wise to warn their clients specifically of what they are doing
and to obtain their express approval,

On the other hand, professionals must keep reasonable pace with new develop-
ments in their field.2!

Another important part of McNair J's direction to the jury in the Bolam case was
as follows?:

“Counsel for the plaintiff put it in this way, that in the case of a medical man negligence means failure

to act in accordance with the standards of reasonably competent medical men at the time, That is a

perfectly accurate statement, as long as it is remembered thal there may be one or more perfectly

proper standards; and if a medical man conforms with ane of those proper standards then he is not
. negligent. ..

A doctor is not guilty of negligence if he has acted in accordance with a practice accepted as proper
by a responsible body of medical men skilled i that particular art ... Putting it the other way around,
a doctor is not negligent, if he is acting in accordance with such a practice, merely because there is
a body of opinion that takes a contrary view.”

The application of this test (referred to hereinafier as the “responsible body iest”,
to distinguish it from the other part of the direction given to the jury ii “olam) to
a professional negligence claim against Architects was approved by ihe Court of
Appeal in Nye Saunders and Partners v Bristow. 3

However, there are circumstances in which it has been held-that the responsible
body test in Bolam will not be appropriate. In Gold v Haringey Health Authority®!
(a medical negligence case), LLoyd LI said obiter that he could see an argument
that the responsible body test in Bolam should not apply where the giving of
particular advice required no special skill. This dictum was alighted on by Ward
LJ in the following case.

* Turner v Garland & Christopher (1853) A. Hudson, Building and Engineering Contracts, 4th edn
(London: Sweet & Maxwell, 1914), Vol.2, p.1, per Erie I,

21 (1984) 2 Con. L.R. 43, 74,

% See, e.g. the passage from Bingham LI’s judgment in Eckersley v Binney & Pariners (1988) 18 Con.
L.R. 1, 80, quoted above.

¥ [1957]2 AILE.R, 118, 121.

*(1987) 37 B.L.R. 92, CA, 103 per Stephen Brown LJ (with whom Neill and Gibson LJJ agreed).
Whether it was actually applied in that case is a different matter: see Sedley LI’s suggestion in JD
Williams & Co Lid v Michael Hyde & Associates Lid [2001] B.L.R. 99, 111, col.2 that it was not.

31988 1 Q.B, 481,
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ILLUSTRATION

The claimant Employer wished to carry out conversion works on buildings for use
as bulk storage warehouses for clothing. It engaged the defendant Architect to provide
all architectural services necessary for the project. A heating system was required. The
provider’s quotation contained a disclaimer to the cffect that it would not be liable for
any discoloration effect on materials resulting from the heating system. The Architects
noted the disclaimer and explored it in a meeting with the provider, where they were
told that the system in question had been used in similar installations elsewhere without
there being a discoloration problem; the Architects repeated this to the Employer and
checked that this was in line with what the claimant had been told by the provider. The
system was installed and caused discoloration of the Employer’s clothing. The trial
judge heard evidence from two architectural experts. The Employer’s expert’s evidence
‘was that the Architects ought to have enquired further; the Architects’ expert evidence
was that the Architects had done enough by drawing the disclaimer to the Employer’s
attention. The trial judge held that he was not prohibited from deciding whether the
Architects had been negligent or not, notwithstanding the fact that the two experts had
given evidence that they would have approached the matter in question in a different
way. He reached that conclusion because he held that the issue whether the Architects
had been negligent did not of itself require any particular expertise (in the field of
architectural practice). Held, by Ward LT (with whom Nourse LJ agreed), quoting the
dictum of . Loyd LI in Gold v Haringey Health Authority, that the judge was entitled
to conilude that the exercise of judgment involved in deciding whether further
investigation of the risk of discoloration was required or not did not of itself require
any-special architectural skills. Sedley LJ (with whom Nourse LI also agreed) ap-
pioached the matter slightly differently. He held that there were two applications of a
single principle (that professional negligence meant falling below a proper standard of
competence): one application involved the responsible body test in Bolam; the other
involved the court arriving (commonly with the help of evidence from the particular
profession) at its own judgment of what the standard was (a “single forensically
determined standard™). He declined to draw a bright line between the two applica-
tions but suggested that the responsible body test in Bolam was typically appropriate
where the neglect was said to lie in a conscious choice of available courses made by a
trained professional, and typically inappropriate where the neglect was said to lie in an
aversight: JD Williams & Co Lid v Michael Hyde & Associates Lid (2001).3

Sedley LJ applied his reasoning on this last issue in the subsequent case of
Adams v Rhymney Valley DC .3 He thought that the responsible body test in Bolam
should not apply where, on the facts, the defendant had not purported to exercise
the relevant skill (in that case of design) and thus had not deliberated which course
of action to take (where there were available two non-negligent courses of action).
It was therefore his view that the defendant in that case, who had not so deliber-
ated, had been negligent (the negligence lying, at least in part, in the very fact that
it had not undertaken that deliberation), even though it had adopted a course of ac-
tion which a reasonable (or responsible) body of practitioners in that field would
have adopted. This approach was rejected by the majority in that case. Sir
Christopher Staughton said as follows;

“The key question is whether the Bolam test still applies, although the particular defendant did not,
in fact, have the qualifications of a professional in the relevant field of activity, and although he did
not go through the process of reasoning that a qualified professional would consider before making
achoice. T know of no authority that the benefit of the Bolam test should be refused in either of those
cases. Nor do [ think that it should be vefused ... Nor can it be a requirement of the Bolam test that

2 (20017 B.L.R. 99,
¥ [2000]3 E.G.L.R. 25.
¥ [2000]3 E.G.L.R. 25, 29.
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the defendant should have considered, and reflected upon, the alternative courses available and made
a conscious cheice between them. Seeing that, upon the hypothesis which is inherent in the problem,
a respectable body of professionals has been, and is, in favour of each course, | do not see that the
defendant is required to go through the same thought process in order to deserve the support of those
who favour the course that he chooses.”

On analysis, it may be doubted whether the difference in approach between the
majority and minority in this case actually has anything to do with the responsible
body test in Bolam. One can test the point by thinking of a case where, once one
had weighed up the various considerations and deliberated on the point, there was
in fact only one non-negligent course of action (or, to put the point in a less
conclusory way, one course of action which any responsible body of practitioners
in the field would have adopted).* Suppose, however, that the professional in ques-
tion had alighted on that course of action without undertaking any of the neces-
sary weighing up or deliberation (which, let it be supposed, no ordinarily competent
professional in their field would have done). On Sedley LI’s analysis, the profes-
sional would have acted negligently. On the approach of the majority, there is no
liability. This is because the focus of Sedley LJ’s analysis is on the thought
processes leading to the decision; while the focus of the majority’s analysis is on
the decision itself. All that said, it is only in a case where there are two differing
opinions held by responsible bodies that this difference in analysis has any practi-
cal difference. In the example just given, even though Sedley LJ’s analysis would
lead to the conclusion that there had been a breach of the duty of care, such breach
would not have caused any loss (since, if the professional had carried out the reason-
ing process correctly, the chosen course of action would not have changed?6).
Where, however, there are two differing courses of action open to the profes-
sional, then on Sedley LJ"s analysis, breach having been established, it becomes a
question of causation to determine which of the two courses of action the profes-
sional would have adopted.

It is suggested that there is in fact no bright line between the differing ap-
proaches in Adams v Rhymney Valley?™ There is some force in the observations
made by the majority that an experienced professional may choose a method borae
of experience rather than going afresh through the reasoning process. On tiie'other
hand, it would be odd to conclude that, to give an extreme example, a professional
who chose a particular course of action based on the toss of a coin-had not been
negligent (even if the course of action in question was itself not negtigent). Rhymney
Valley has however been cited for precisely this proposition: if'he wdvice is advice
that could have been given by someone in the defendant’s position consistently with
skill and care, the defendant cannot be in breach of duty simply because of the
process by which the defendant came to give the advice: “Negligence in these
circumstances depends essentially upon what advice was in fact given, not upon the
processes whereby it came to be given.”8

Ward LJ’s judgment in JD Williams & Co Lid v Michael Hyde & Associates Lid®
also contains what he describes as two further qualifications to the responsible body

¥ As appears below, what follows is stated deliberately simplistically.

3 In Plafform Funding Lid v Anderson & Associates Led [2012) EWHC 1853, the valuation was poorly
carried out, although a competent valuation would still not have produced a satisfactory result, and
it was held that there was no liability.

0 [2000] 3 E.G.L.R, 25.

¥ Camerata Property Inc v Credit Suisee Securities (Europe) Ltd [2011] EWHC 479 (Comm), [199].

® [2001] B.L.R. 99.
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test in Bolam (although as the commentary in the B.L.R. (Building Law Reports)
observes, they may perhaps be better described as instances in which the condi-
tions for applying that test are not made out).** The first is taken from the judg-
ment of Lord Browne-Wilkinson in Bolitho v City and Hackney Health Authority'":

“if in a rare case, it can be demonstrated that the professional opinion is not capable of withstand-
ing logical analysis, the judge is entitled to hold that the body of opinion is not reasonable or
responsible.”

The second is where the expert evidence is not evidence of a practice accepted as
proper by a responsible body of professionals acting in the particular field. In this
respect, Ward LJ referred to the judgment of Oliver J in Midland Banfk Trust Co
Lid v Hett, Stubbs & Kemp,” where he distinguished between such evidence and

evidence:

“which really amounts to na more than an expression of opinion by a particular practitioner of what
he thinks that he would have done had he been placed, hypothetically and without the benefit of
hindsight, in the position of the defendant”

which he thought was of “little assistance to the court”.

The subjectof delegation of design responsibilities to sub-contracters and
specialist suripliers is not an easy one, and is dealt with below, in sub-section (2).#
Where, hewever, a professional (as contemplated by some professional institu-
tions’ conditions of engagement) recommends to the client the appointment of
anotherconsultant to deal with a particular part of the work, and the client does
onpiay such a consultant, the position is much more straightforward and has been
vely well stated in the English Court of Appeal by Slade LI

“where a particular part of the work involved in a building contract involves specialist knowledge
or skill beyond that which an architect of ordinary competence may reasonably be expected 1o pos-
sess, the architect is at liberty to recommend to his client that a reputable independent consultant,
who appears to have the relevant specialist knowledge or skill, shall be appointed by the client to
perform this task. If following such a recommendation a consultant with these qualifications is ap-
pointed, the architect will normally carry no legal responsibility for the work to be done by the expert
which is beyond the capability of an architect of ordinary competence; in relation to the work allot-
ted to the expert, the architect’s legal responsibility will normally be confined to directing and co-
ordinating the expert’s work in the whole. However, this is subject to one important qualification. If
any danger or problem arises in connection with the work allotted to the expert, of which an architect
of ordinary competence reasonably ought to be aware and reasonably could be expected to wam the
client, despite the employment of the expert, and despite what the expert says or does about it, it is
in our judgment the duty of the architect to wamn the client. In such a contingency he is not entitled
to rely blindly on the expert, with no mind of his own, on matters which must or should have been
apparent to him.”*

(b) Standards other than reasonable skill and care

It is, of course, possible for the Employer and the Construction Professional to
contract on terms which expressly impose on the Construction Professional a duty

4120011 B.L.R. 99, 101, col.1.

4 11998] A.C. 232, 243B-C.

4 [1979] Ch 384, 402.

4 Sec in particular the cases of Moresk Cleaners v Hicks [1966] 2 Lloyd’s Rep. 338; Merton LBC v
Lowe (1981) 18 B.L.R. 130, CA; and George Hawkins v Chrysler (UK) Ltd (1980) 38 B.L.R. 36,
CA

4 Investors in fndusiry Commercial Properties Lid v South Bedfordshire DC [1986] | All ER. 787,
807-808.
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which is more onerous than the obligation to exercise reasonable skill and care. In
Rolls-Royce Power Engineering Plc v Ricardo Consulting Engineers Ltd*s HH
Judge Seymour QC considered (in a preliminary issues hearing) a contract for the
design of a diesel aero engine. Clause 4.1 of that contract provided, inter alia, that
in the absence of a specific reference to specification, the goods and the work must
be new and of first class quality. The judge held that an obligation to provide
services of first class quality was conceptually different from an obligation to use
reasonable skill and care in the provision of those services, and set a standard which,
in theory (if not necessarily in practice’), was higher than merely undertaking the
provision of the services with reasonable skill and care.*

Certain terms which do not identify the standard being imposed may also be
construed as imposing an absolute obligation, such as the obligation to value the
house which is in fact the one contemplated as security for the loan by the lender
instructing the surveying, rather than the wrong house.*s An express term as to time
may be intended only to require reasonable skill and care to meet the date, although
it may equally be an unqualified promise to meet that date, or be qualified only to
the extent that the Employer caused the delay, or by reference to certain defined risk
events and no others. Similarly, where a professional firm acts as agent or as fiduci-
ary for its client, which some Construction Professionals may, duties of loyalty may
arise which go beyond those of skill and care.

‘What is more difficult is to determine whether the Construction Professional owes
any more onerous duty by reason of an implied term (rather than an express term)
in the contract with the Employer. This is considered in more detail below, in the
context of the Construction Professional’s design duties. The discussion of the
Contractor’s obligations under implied terms in Ch.3 is also relevant.

(4) Measure of Damages

The general principles relating to foreseeability, remoteness and proof of dam.
age, in contract and tort, will govern the quantum of any damages claim againsia
Construction Professional.

In tort, the distinction between physical damage and economic loss is critical, and
operates to restrict the availability of any claim in negligence, as discussed'in Ch.1,
In general, Construction Professionals will be liable in tort for econaimic loss only
to a very restricted class of persons, but nevertheless the most likidy-consequences
of a breach of duty will normally include a liability (albeitwusui!y a liability to
persons to whom the professional owes an overlapping contractual duty) for some
form of economic loss—i.e. unsatisfactory features or excess expenditure in the
course of the project the professional contracted to design or whose construction
the professional contracted to procure, cost, value or manage.

Such economic losses arise against a background of complex facts. Thus, for
example, projects are long-term and inflexible and cannot be sold on or liquidated
for cash. In most circumstances Employers cannot replace one project which has

45 [2003] EWHC 2871 (TCC); (2003) 98 Con. L.R. 169, See also, ConocoPhillips Petroleum Company

UK Ltd v Snamprogeti Ltd (2003] EWHC 223 (TCC), cited by HH Judge Sevmour QC.

He reserved the practical effects of his conclusion on the preliminary issue for consideration on

another occasion.

47 See (2003) 98 Con, L.R. 162, [84] and [85] at 213-214.

#  Asin Plaiform Funding Ltd v Banik of Scotland Plc [2009] Q.B. 426, CA., illustrated below at para.2—
072.

46
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pecome uneconomic with another exactly the same, as they could with a grain
urchase or an item of manufactured goods. When claimants become aware of
problems, they may be able to remedy them with remedial worlk at a convenient
time, but if not, or if they cannot afford the remedial work and must se]_l out 9'[’ the
project, of the remedial work has delay or other consequences for their business,
the claimants will have to take steps to mitigate their loss which ch_ange thel nature
of the loss. Furthermore, the factors which affect the claimants are likely to include
not only the direct consequences of the defendants’ breach but also a number of
matters which are not the fault of the defendants at all.
In those circumstances the traditional stance of the courts is to apply two main
principles to the complex facts which arise in damages claims:

(1) First, that in both contract and tort the object of the award is to place the
claimants in the position they would have been but for the breach, subject
to the rules of remoteness and causation.*?

Secondly, that if a claimant faced with a loss became aware of some reason-
able step to reduce the loss (a step taken “in mitigation™), they had a duty
to take that step if it was clearly necessary as well as an option to take it if
it was reasonable. Also, (if they took the step) the cost of that reasonable
step-vds recoverable as part of the damages, both when it successfully
reducsd the loss, and when (for whatever reason) it failed to do so but still
could not be criticised with hindsight as so unreasonable that it broke any
chain of causation between the original breach and the losses and costs
involved. In relation to mitigation, the conduct of the claimant would be
treated generously and would not be criticised, and the costs would be
awarded, unless it could be shown to be positively unreasonable.

@)

Thus once duty and breach were established, the exercise in most damages claims
is to trace the history of the losses which occurred thereafter, by reference to the
general principles of causation in law, and where the claimants have taken steps to
fry to mitigate the loss (as very frequently happens in claims arising out of complex
projects), to investigate whether the defendants could achieve the generally oner-
ous task of demonstrating that such steps were so unreasonable that the defend-
ants should not bear any of the expenses or losses which occurred as a result of
them. In that enquity, the object is to compensate the claimants for the breach,
and/or for any steps taken in mitigation.

These two principles are applied by the courts in both contract and tort and to
cases involving both Construction Professionals and Contractors. The important
questions of whether the cost of cure is recoverable, and whether the impecunios-
ity of the claimants is relevant, which might be characterised as particular examples
of these two principles of compensation and reasonable mitigation, are discussed
in Ch.7.

However, in relation to Construction Professionals it is necessary to discuss dam-
ages specifically for two reasons. First, the various functions performed by
Construction Professionals give rise to slightly different types of loss, and therefore
in the discussion of the various duties of Construction Professionals in the follow-
ing Section 2.4, “Duties in Detail”, some specific cases on damages will be referred

# Livingstone v Rawyards Coal Co (1880) 5 App. Cas. 25, 39; Robinson v Harman (1848) 1 Exch.
850, 833,
" Banco de Portugal v Waterlow [1932] A.C, 425, 506.
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SECTION 5.1: PRICE

(a) Classifivation of types of building contracts for the purposes of pay-
ment

Ruilding contracts, of whatever degree of complexity, need to provide for the  5-001
grount that the Contractor is entitled to be paid. The Contractor’s remuneration
| under the contract will usually be identified as the Contract Price, and the principal
focus of this chapter is on the principles relevant to the ascertainment of that price
and the manner of payment. Building contracts are likely also to regulate the
circumstances in which the Contractor becomes entitled to be paid, the intervals at
which payment will be made, in an international contract—the currency of the pay- |
ment, and what deductions from the Contract Price may be allowable. Where the
Housing Grants, Construction and Regeneration Act 1996 (HGCRA) applies,
aspects of the Contractor’s entitlement to be paid will also be regulated by statute.
The application of the Act to payment and other aspects relating to a Contractor’s
entitlement to be paid are dealt with elsewhere in this work.

For the purposes of this chapter, construction contracts can be divided into the
following:

(1) lump sum fixed price contracts;

(2) measure and value contracts;

(3) cost reimbursable contracts; and

(4) contracts where no price is stipulated.

In order to understand the significance of the difference between these types of
contract, some historical perspective is necessary. Moreover, the classifications are
not mutually exclusive. So, for example, a lump sum contract may contain provi-
sion for the valuation of extra works against remeasurement, or at a reasonable
price, depending on the valuation rules.

(b) Lump sum contracts

Traditionally the first method of contracting was the most prevalent. In these  5-002
lump sum contracts the role of a bill of quantities, if prepared, was as a guide to
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tendering Contractors to assist them in arriving at their lump sum tenders from th

Employer’s design drawings. This placed the risk of inaccuracy in the bills on the
Contractor, and was obviously inefficient, since a number of tendering Contra, :
tors had to duplicate the effort of providing bills of quantities. The practice therefos‘
grew up of the Employer employing a Quantity Surveyor to prepare a bill of quant;3
ties for tendering purposes. A question which gave rise to diﬂiculty, illustrated i !
the cases jbelow, is whether a variation in the quantity of work which was req uireg
to be carried out when compared with the quantity summation in the bills gave the
Con‘rfactor an eptit[emem to be paid additionally, or an entitlement to the I,Employer
to adjust the prices so as to reflect the actual quantities employed in the comple-
tion of the works. The answer given by the court depended on whether the bill was
incorporated as a contract document, as the cases below illustrate.

_ There are two concepts which are often referred to which reflect the difference
in treatment of price between a lump sum contract, where the Contractor undertakes
to carty out defined work for a fixed lump sum, and contracts where the contract
price is arrived at by remeasurement either during or at the end of the project, to
establish the price for the work in fact undertaken. ,

(1) Building contracts are entire in the sense that completion of the work of
deﬁ;ed parts of the work is a condition of the Contractor’s entitlement to be
paid.

(2) The contract price is inclusive of all works incidentally necessary to achieve
completion of the works,

The consequences of a contract being entire, in the sense explained above, are
potentially severe for the Contractor. In Appleby v Myers' the work was destrc:yect
by ﬁ.re before any sections of work had been completed, and the Contractor was
entitled to l?e paid nothing since he had completed no part of the contracted work 2
The potential severity of the doctrine of entire contracts is mitigated in a numbér
of ways,_3 the most important of which are, first, that the courts would only require
substann al performance of the work before the entitlement to be paid the conitact
price arose.* Secondly, most construction contracts make provision exprescly for
Interim or stage payments as the work proceeds. If there is no express piavision for
payment of instalments of the contract price, the courts may be prepared to impl
them in a contract of any substance. ' i

The second concept was referred to in previous editions as the-“inclusive price
pqnmplf:” and that terminology will be retained in this chaptets Since the [ump sum
price will cover the work as described, all work necessary to complete the work is
d;scribed in the contract documents.® However, the principle derived from
nineteenth century contracting practices has limited application to modern standard

1 (1867) LR.2C.P.651.

{Trhe resultd ig Appleby v Myers would now be differently decided as a result of the Law Reform
Prustrated Contracts) Act 1943, but the principle that entire completion i -tonditi

ment remains unaffected. ’ Pty

Discussed above in Ch.3.

Hoenig v Isavcs [19§2j 2 Al E,R.. 176. Substantial completion connotes a degree of completion less

exacting than practical completion and the court is likely to be influenced by the ability of the

Employer to mgkel use of the work contracted for—e.g. Bolton v Mahadeva [1972] 1 W.1L.R. 1009,

There is also a distinction between work that is incomplete and work which is complete but defective,

In the latter case the courts are more likely to conclude that substantial completion has been achieved

as the building Owner has their remedy in damages, see Ch.7, below.

An extreme example of the principle is provided by the facts of Sharpe v San Paulo Railway (1873)
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terms, which make elaborate provision for the identification and valuation of varied
and extra worle, as discussed below.

Another broad classification of construction contracts is to divide them between
those where the extent and design of the work is not sufficiently known at the time
of the contract (where, in the absence of a cost-reimbursable approach, some form
of “measure and value” or “schedule” contract, employing either a schedule of rates
or a relatively primitive or approximate bill of quantities, is likely to be used) or,
on the other hand, those contracts where the work is sufficiently pre-planned at the
time of contracting to enable either a lump sum contract, or a modern English-
style measured contract with fully detailed bills of quantities or schedules of rates,
to be used.

Both types of contract in this latter category are, however, “lump sum” contracts
in the strict legal sense for the purpose of the rules as to entire and substantial
performance; that is, they are contracts to carry out and complete defined work for
a price ascertained ot to be ascertained. Both types will be subject to the “inclusive
price principle”, which requires prices to be inclusive of any undescribed work
necessary to bring the described work to satisfactory completion, in the absence of
provision to the contrary.

This chapfer.will also discuss the various adjustments to the contract price com-
monly required by construction contracts. These will include variation in the nature
ot sconeaf the work; fluctuations (“rise and fall” or “variation of price”) clauses;
“chanotd conditions” or “Clause 12” clauses; the increasingly complicated provi-
gioms in the English standard forms with regard to withholding of retention; and
uther matters directly affecting price, such as contra items and bonus and deduc-
tion provisions. Clauses regulating Contractors’ claims for loss and expense or
increased cost are addressed in Ch.6.

For lump sum fixed price contracts, it is therefore important to understand the
significance of the bill of quantities in the ascertainment of the contract price. A bill
of quantities or schedule of rates may be included in the contract solely for the
purposes of establishing the valuation of varied work, whether by omission or ad-
dition to the contractual scope of work. Alternatively, the scope of some part of the
work may be defined by the quantities in the bill, so that the final contract value can
only be finally calculated after the work has been undertaken and remeasured. The
status of the estimate of quantities contained in the bill and the method by which
the bill has been prepared and the costings of work described (as provided by the
various standard methods of measurement) therefore assume considerable
importance in any discussion of the amount to which the Contractor is entitled.
Further, the incorporation of a description of works prepared according to one of
the various standard methods assumes importance when considering the inclusive
price principle. In a simple lump sum contract, the contract price will be taken to
include all work incidentally necessary to achieve the contractual object, however
difficult and costly that might prove to be.® Whilst the inclusive price principle still
has application in lump sum contracts where the work is only generally defined or
where the Contractor is responsible for design—as generally with temporary
work—the rigour of the application of the rule is much attenuated where bills of

L.R. 8 Ch. App. 597.

6 eg. Tharsis Sulphur & Copper Co v M Elroy & Sons (1878) 3 App. Cas. 1040; Bottoms'v York Corp
(1892) A.. Hudson, Building and Engineering Confracts, 4th edn (Lendon: Sweet & Maxwell, 1914),
Vol.2, p.208; and Thorn v London CC (1876) 1 App. Cas. 120.
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PRICE AND VARIATIONS

quantities are used, particularly if the description of the item in the bills is contracty-
ally required to be prepared in accordance with the relevant standard method of
measurement.

Lump sum fixed price contracts make provision for the adjustment of the contract
price in defined circumstances. Principally, these are varied work, fluctuations and
claims for direct loss and expense. The rates in the bill of quantities or schedule of
rates, if incorporated and to the extent applicable, will be used to value the varied
work. The adjustments to the contract price for these items will then be added to
ot deducted from the contract sum.

Remeasurement contracts, of which the most prominent examples are the cur-
rent editions of the ICE Conditions of Contract and FIDIC Conditions of Contract,
also make provision for variations to be valued in accordance with the valuation
rules to be applied. However, there is a distinction between an adjustment to the rate
to reflect varied work and the adjustment allowed” to result in an increase or
decrease in quantities above the given percentage.

In 2005 the Joint Contracts Tribunal Limited (JCT) re-launched its entire suite
of contracts, which were further revised in 2011 and included the JCT Standard
Building Contract with Quantities (known as SBC/Q). Payment is dealt with at 5.4
of the JCT Contract, which provides that adjustments should only be made in ac-
cordance with the relevant conditions of contract relating to payment. Any error,
whether of arithmetic or otherwise, of the computation of the contract sum should
be deemed to have been accepted by the parties. This form is a hybrid, part lump
sum and part remeasurable. The extent to which the bills of quantities are remeasur-
able is provided by the valuation rules to be found in the variation section of SBC/
Q—s.5. If there are approximate quantities in the contract bills (or the Employer’s
requirements if a JCT Contract with design) then the quantities are remeasurable
under the valuation rules in C1.5.6.1, where the approximate quantities are not a
reasonably accurate forecast of the quantity of work required. The rate will then b=
adjustable to make fair allowance for the difference in quantity.? Under this form
of contract the bills are treated as though they have been prepared in accoidiance
with the standard method of measurement unless the bills provide othetwise, As
with the previous forms of contract, any error of description or othérerior in the
bills will not “vitiate” the contract but will be treated as a departure, which is to be
valued in accordance with the valuation rules for variations,

Under ICE (7th edn) a distinction is drawn in C1.51 betwian variations to the
works, which are required to be ordered by the Engineer in writing, and changes
in the quantities, which are simply valued on remeasurement, ¥

This tension between the inclusivity of the price inherent in a lump sum conttact
and the use of bills of quantity to define the payment to which the Contractor is
entitled has given rise to difficulty, as explained below. Where the scope of work
is not fully defined at the time that the contract is entered into, this difficulty is
exacerbated. Further, application of the principle of inclusivity made it difficult to

" For example by C1.52.2 of the FIDIC Conditions, and see below for further discussion of this

difference,
8 Cl4.2.
2 G356 15

C1.51(5) provides expressly that the Engineer is not required to issue any instruction in relation to
changes in quantities. There is no provision for amending a rate which is incorrect on remeasure-
ment unless the work has been varied or C1.56(2) applied so that the rate has ceased to apply: Henry
Boot Construction Ltd v Alstom Combined Cyeles Ltd [2000] B.L.R. 247.
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the extent to which the risk of an incm_npl»_e.te desi gn had been transfe'-rred :to
e tractor, and increased the uncertainties inherent in the contract price. As
b’ C('m d beléw and in the previous editor’s article “How Much Measure-
" 1%’1 rlllethe resid;,l.al risk that the Contractor bears, even under a remeasurement
ol t. led to an adversarial culiure between Contractor and Empipyer, v_vhlch
- setus to the evolution of different contractual models, and culminated in the
i 1]1511]3 ineering Contract (NEC) suite of contracts. Before 1_:he NEC qums were
e 1;(%] there had been a movement towards design and build contracting which
r0duc)d E:.]’l incdmpiete design to be handed over to the Contractor for develqp-
aHoweﬁ:er the contract had been concluded. This transfer was often accompanied
aep! ?)vation of the consultants’ contracts of engagement f]_'o_m the Employer to ﬂle
- ELtrrlatctor 12 Additional payments for variations only arose if the Employer vaped
4 uiréments (the Employer’s Requirements) rather than the more wide-
s circumstances envisaged by the JCT Standard Form Contract a_nd ICE/
rangl?CngStandard Form Contracts. Major Contractors also promoted the virtues of
](:j[é?qtractor involvement in the management of the contract wor1<§,thro ugrlrt:_va:mblz
orms of management contracts, which allowed for th_e Contractor’s expe 1seFo
foﬁ?ied to limiting the overall cost of the project. Whlls_t the FIDIC :Sstandard‘ orm
?Zli)pntract remalns the template for international contracting, H. the NEC(F{;‘:/TE 1? ctuhr(;
rently the-form of choice for major procurement contracts in the }}”C trzlc ior’s
reimbursable method is used for arriving at the contract price, the Con

prinetpai risk areas are represented by:

i ai if used;
1) target cost and bonus (pain share/gain share) i used; o _
%2; thegdisallowance of elements of cost which are “improperly” incurred; and

(3) where used, liquidated damages for late completion.

Whether a lump sum contract is an entire contract will depend l?oll’t]h c():n thte 1321:(;
of the work undertaken and the provisions for stage payments. If the 01111'2(1i e
performance is divided into distinct parts of work then the court ma?{( C?rl;]j ude et
payment is due on completion of that part rather than the entire worl ; Ls apllf s
also to the case where professional services are prowded_. In Smales v -tea he
Court of Appeal observed that it was re]atlv_e]y unusu_al in modg_r_n Co?fs ?-ifance
contracts and contracts of retainer for profeslsmna] services for entuﬁ p'ethm g
to be a pre-condition of receiving payment; in that case it was hglf:iil: at ﬂe1 P ol
sional services and the obligation to perform them were divisible in ersduce
explained above. That this is not always the case where a party contl:zc}s toﬁp ?_Ona[
a result, is exemplified by P.C. Harrington Contraciors Llfd v Systech Internati i
Limited's when the Court of Appeal held that the bargamed for perf_ormance- ;
an enforceable decision and since the decision published by the Eld_] udlC&tO{) wasé1 no
enforceable there was no entitlement to any payr_nent“ﬁ The decision w?,s dase_ on
a failure to complete all of his obligations.'” It is also suggested ﬂ”l'flt t-;le fecﬁf;
is based on the fact that the adjudicator’s obligation was entire, desp.lte‘ the fac .
there was provision for interim payment under the Scheme for Construction

I1(1987) 3 Const. L.J. 3.

'z See Ch.7, below.

i Necessarily where the finance is provided by the World Bank.
M [20117 EWCA Civ 1325, [43] _

15 [2012] EWCA 1371 [29] [40]; [2013] B.L.R. L.

16 [32] per Dyson MR; [45] per Davis L.

7 [2013] BLR 1. Nustrated in Ch.11 below.
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Contracts, rather than a total failure of consideration. Indeed Davis L1 accepted that
the position would be the same and the adjudicator would be entitled to no fee, if
he died or was incapacitated before giving his decision. s

(¢) Measurement contracts

Contracts where the ultimate price is to be determined by the “as built” quanti.
ties of work finally carried out, and which are to be priced in accordance with a lis¢
or schedule or bill or agreed prices for different items or units of work (that ig
measured contracts) have in modern times developed degrees of progressive
sophistication in the building industry, permitting a steady increase in potentia]
areas of claim for additional payment on remeasurement.

By contrast, it was always clear that many civil engineering projects contained
substantial elements where the extent, location or quantities of at least some parts
of the work must inevitably be provisional and unavoidably not capable of precige
calculation at the time of contract, although the work processes might be relatively

few in number and likely to be repetitive in character. Since early times, therefore,
it was found to be commercially convenient to price certain types of civil engineer-
ing contract on a “measure and value” basis, as it was first called in nineteenth-
century judgments. In particular, road, railway, earth-moving, drainage or pipe-
laying contracts all fell into this category. Measured contracts were, however, rarely
if ever used for building projects, because of their much greater complication of
detail and, if normally pre-planned, their much lesser degree of uncertainty as to
quantities, which would usually be limited to the relatively small proportion by
value of “civil engineering” excavation and foundation work below ground level,

Typical lists or “schedules” or “schedules of rates and prices” in these civil
engineering contracts often very sensibly employed relatively simplistic pricing
units, quite often of a large and composite character, even though there might be a
very detailed contract specification (as, for example, large composite lineal rates for
closely-specified road or rail works). Simpler examples of these contracts mi ght e
have a “preliminary” or “preliminaries” section in the schedule or bills, so that, if
these were not present, any relevant “site overheads” would, on the inclusi\ve price
principle, be regarded as included in whatever unit prices for construction were to
be found in the schedules. On the other hand, the contracts might be more
sophisticated, with more numerous sub-divisions of prices and uilits of construc-
tion work and a separate “preliminaries” section. These mrore sophisticated
measurement contracts might or might not go one step furtier, and proceed to
calculate estimates of the likely final quantities which would be inserted opposite
the construction items. Again, these might or might not be carried across and
grossed-up into priced totals, as in the case of a full modern bills of quantities
contract. But in all cases, the essential contract intention would be one of “measure
and value” of the final “as built” quantities at the quoted prices (independently of
any separate valuation of any variations which might be ordered) as the ultimate
determinant of the final contract price, although this was often not clearly or
explicitly expressed, and might require interpretation of the contract as a whole. In
such a contract, it may not be determinative that the “price list” document is
nominally described as a “schedule of tates” or as a “bill of quantities”, or that the

18

Consistently with Cutter v Powell (1795) 6 TR 320.
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contract describes itself by reference to one or other of th?se temlg.‘i‘ Thusazi]:];
f-styled “lump sum” contracts may show an intention for ajpart_]a rlel_'ne :
L  of some items of work,? or even of the work as a whole.?! It is the intention
{Eegg derived from the contract as a whole rather than the precise terminology which
WI]II“}?; rflzgi?(?]gllztéticated category of measurement contract is the modern English
e, incorporating bills of quantities priced and grossed-up to a total contract t_;l}lljl’n
3 ssociation with an incorporated standard method of measurement. The
' if oration and contractual application of both thegse documents has now come
gcbeixpressed in terms which are e_ﬂ’"ectively uni_que in England (012 to t&os; I(ljclslr?};
monwealth countries such as Hong Kong, Malaysia or Si'ngapore,\g ere a;:l Of%hejr
terminology has been relatively closely followed, no doubt partly by rle_asc?tit o)
association with the English quantity surveying and F)ther professm(;l%v 111.?d \L;V on in.
This type of contract finally emerged between the First and Secon dm' Tk
the English building industry and not, as might have been supposed, in
en%;/r]li%‘&ge]?s;;lrgﬁ'ect (re-calculation of the final price on the basis of the “as
built” quantitiest) is basically identical in all sched_u]e or m;asurer}?ent clo_ntrz‘zllc;tes, 01}
may be noted that the practical bapkgrqund whugh explained t T eag 161:t e Bl
measuremni contracts in civil engineering cases is almost entlr(il ya seg Al
building iniustry, since English measurement contracts are now a _vocgte Cc;rand
in huilding cases where the precise extent of the work is known 11.1 a vaitl and
daiailed drawings and specifications of ‘Fhe work to be done fglm %ar 0 e
oantract, so that truly provisional work will only bp necessary. e]_ther ecaus.ther
madequate pre-planning or in excavatio_n for fol{.ndatlons (tll1<?re are in Tny %atllslz ?5 "
well-known techniques for dealing with genuinely pmylSlonal w?r <). Thig g o
because the great majority of building work by _value isin the supet struc Trg 0t e
building, which involves no inhetent or contingent elements of un]celdalm gfivﬂ
unpredictability as to quantities, such as may be unavoidably invo vg ; eu}els i
engineering work (where, for example, the truelbut as yet g11ascerta;ne_ ‘.'t %
ground surfaces may affect the final excavation quantities, or t}e inevita }i
unpredictable proportion of suitable or un_'sl_iltal‘t)le 1_nater1al arising rt}lﬂlexcal\.rtz_
tions may have a major impact on the quantities for d]Sposal off-site, or t?r impo t
tion onto site, unless there is to be a quite 1n_1pract1ca] degree qf ple—cogwtracd
investigation expenditure). As a result, in building cases the quantities can ! f:tanrl
are meticulously and professionally calculated and msgrted into the coPtlacJ gT
behalf of the Employer for checking by the Contractor as in the Standard Form
ract that uses bills of quantity. . _
Collztéﬁgtuld be appreciated 1tha‘[ al?/ measured contracts, aud partlgularly those_a w1¥h
bills of quantities, are in any event vulnerable to price manipulation _w1th aview (;
maximisation of profit. Thus, in 1982, in a percipient _]udgl_nent s:howmg acrll 1;mu}s:ua
degree of understanding of the opportunities for price m%n{Pulatlon offered by these

contracts, the Full Court of Victoria said of an Employer’s “unbalanced bid” protec-
tive provision:

1e1 o 111 3 . oy Q L 1 |n9.
“The need for some comtractual provision, either requiring the builder to act reasonably in pricing

¥ See Areos Industries v Electricity Commission of New South Wales [1973] 2 N'S'W'Lé I?A 1816;.0 e

M Agin JCT 2005, See Commissioner of Main Roads v Reed (1974) 131 CL.R. 378; and see a
Malaysian JKR (PWD) government forms. ‘ e

A See .S);_vf Constructions vbS.fare Electricity Commission of Victoria [1982] V.R. 597.
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the bill or empowering the person administering the contract to reject the rates in the price bill, ariseg
from the notorious practice of those who tender for building and engineering contracts of marking
what has been described as an unbalanced bid, that is (o say, of pricing the bid in a way in which
without affecting the amount of the tender, is calculated to enure to their financial advantage, A7
tenderer may put down low rates ol items where he believes that the “as built’ quantities are likely
to be less than the billed quantities, and high rates for items where he believes the ‘as built’ quanij.
ties will exceed the quantities in the bill. He may also increase his rates for early work and reduce
his rates for later work in order to give him a substantial cash flow at an early stage. The practice ig

also known as ‘loading” the rates. It is referred to in many of the textbooks.”?

For this reason some contracts contain provisions designed to enable an Employer’s
agent, who, in the absence of the essential assistance ofa contractually compulsory
make-up of the Contractor’s prices, has nevertheless succeeded in detecting such
“unbalanced” prices, to have them corrected. Tn one case in Australia, a Contrac-

tor even put forward an interpretation of such a provision to suppott his claim for
higher prices on remeasurement,

lLrusTRATION

Clausge 1.4.1 of the specification of a contract for roads and structures in a power sta-
tion stated:

“The contract shall be a Lump Sum Contract based on a Bill of Quantities with a Schedule of
Rates for some additional items detailed in the Schedule.”

By CL.1.7.1, the Contractor was required to price and gross-up a bill of quantities show-
ing the full contract price. By C1.1.7.2 the hills were guaranteed to the extent that ifthe
quantity of any item in the bills was varied, the difference in the contract price due to
such variation was to be calculated at the price rates in the bills (which also provided
that the quantities were provisional and would be adjusted before completion). By
Cl.1.7.3, if the Engineer was not satisfied with the rate in respect of any item “having
regard to current industry prices”, he could fix a rate for such an item which was to be
used for varying the contract price, and by C1.1.7.4, if the Engineer issued a “Re-
measured Bill of Quantities” the price rates in the contract bills were to be applied to
“the corresponding item in the Re-measured Bill to obtain the value of the'R
measured Work”. However, where the re-measured bill did not have a “corraspend-
ing item” in the contract bill, the Contractor was to submit a price applicable ot the date
of tender for that item for approval by the Engineer. In due course the Eligineer is-
sued his “Re-measured Bill” showing some unchanged quantities, but substantially
changed quantities for excavation of unsuitable material and for soma arainage items,
both of which had been described and itemised in the contract billy: and applied the bill
prices to the “as built” quantities. The Contractor contended that vonere the quantities
in the remeasured bill differed, to whatever extent, from those in the contract bills, there
would be no “corresponding item” in the remeasured bill, and that he was accord-
ingly entitled to put forward different higher prices for approval by the Engineer, “hay-
ing regard to current prices in the industry” at the date of the remeasurement, by virtue
of C1.1.7.3. Held, by the Full Court of the Victorian Supreme Court, upholding King
J, that C1.1.7.3 was not (distinguishing expressly the Engineer’s power to determine any
increase or decrease in rates or prices where quantities differed in C1.56(2) of the post-
1973 English ICE conditions) a provision entitling the Contractor to claim different
prices in that event, which would be contrary to C1.1.7.2, but was one entitling the
Engineer to reject the Contractor’s rates when submitted in his priced bill, and arose
from the notorious practice of tenderers in construction contracts to submit unbal-
anced bids. The difference between the “as built” quantities of the relevant items in the
remeasured bill and those identically described, although with different quantities, in

8-

22

I

Per Brooking 1°s judgment in Sist Constructions v State Eleciricity Commission of Victoria [1982]
V.R. 597, 606.
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the contract bill did not prevent them from being “‘co1Tesp0ndiF1g it‘ems” for j;he purpose
of applying the quoted bill prices in the remeasured bill: Sist Constructions v State
Commission on Electricity (1982).2

The above case is, as it happens, an excellent example of a self-styled “lu1j|1p
sum’” terminology being used for what was, in all essential respects, a full me_asluled
contract. The wording of the Sisz Contract also serves to emphasise t,ljat there is no
difference in law between the “measurement” and “remeasurement expres_s.lllonsé
gome Quantity Surveyors in England, having in mind that in practice the:?/ Wllg pl?”
ysually have any reason to remeasure (thatlls, re-calculate) the .ﬁ.nal as ulb1
quantities (at least in regard to the majority of items Whgre lthe quantities are c?apa g
of precise “taking off” from the drawings) unless a VEE'I&HOH has been ordeled, ap-
pear to think that what they call a “full remeasurement (usually ca_lméd out because
the variations have been so numerous that it is more convenient to start nehw
measurement de novo from the final construction dr‘aw1rl1g.s rather than apply the
variation adjustments to the quantities talgen_from the or_1g1_nal contract drawings)
has some special legal consequence or mgmﬁcgnce. Th_ls is not so, since the es-
sence of a measured contract is that either 51d§ can in the last resort require
remeasurement wherever they suspect that an adjustment of the contract sum in
their favouris ikely to result from an inaccuracy, however small, in the estimated

ities!

quil}i};f»rc the preliminary items are priced in the rates, thep any adjustment to the
auaitit es will automatically include an element for preliminaries. Where, as com-
.aenly happens, the preliminaries are priced as.lump sums, there may _be a ques-
tign as to the extent to which it would be appropriate to vary those pl‘_eim}mary items
as a consequence of any adjustment to quantitlies or varied work. Th1§ will natural]y_
depend on whether the preliminaries are time-related (such as insurances) or
volume-related (such as fuel or other consumables) and _gen_era]ly, it is suggested,
there is no provision in the ICE/FIDIC Contract for adjusting ﬁxe\_d element a}ld
preliminary costs as a consequence only of an increase or decrease in the quantity
of work to be executed. -

The historical evelution of bills of quantities in the English bu1ld1_ng mgiustry has
already been shortly stated in this book in the context of the _duues of Quantlty
Surveyors. At first, the successful tenderer paid for the preparation of t_hs_a b]]]‘S, and
it later became the practice to add an item at the end of the bills providing fo_r the
Quantity Surveyor’s fee for their preparation, so that the payment was effectwelr-ly
made by the Employer to the builder for onward transmission to the Quantity
Surveyor (with resulting problems on the insolv§ncy of the builder). E_ventually,
Employers began to employ Quantity Surveyors directly to prepare the b.]uS, but the
documents remained a guide only, and there was no warranty as to the_lr accuracy
by the Employer. The arrangement had, of course, the effect pf_ reducmg the im-
mediate cost of tendering to the Contractors as a whole by avoiding _duphcatlon of
the task of “taking off” quantities from the drawings, thereby reducing the cost to
a Contractor of an abortive tender. o

While bills fulfilled this function, the Contractor took the risk of them being inac-
curate, and the fact that the Contractor might have to carry out greater qulantlitles
of work than those billed in order to complete the Contract would not entitle it to
make any claim against the Employer. Very often the bills in these earlier contracts

B [1982] V.R. 597.
[619]
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were not mentioned at all in the contract
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conditions or, if they were, only in termg

which were construed as denyi
ying them any legal effect. | - i
frequently referred to the bills as “not fonnzng %art of the é]ogl;;}clzt?’ases Hhe coill

Later, however, contracts did begin to refer to the bills, although still only i,

]1221"1; r»]\glg[; Sshlg)i»nvas[c]i thgt tl_qe rates and prices in the bills were to be used for valy
.F ¥, the intention to remeasure, whether variatios i

! : variations were orde

r not, began to emerge from a background of obscure draftsmanship afg

C

13

b

remeasurement is intended. As will be seen, the courts were
ingly in view of the unsuitability for remeasurement of a

b
ti

(1

(2

(3) The plaintiff, the defendant, and one P, an Arch

(4)

terminology. Thus, the courts might describe the bills as “forming part” of the

ontract, or the contract as being “for measure and value”

i . 33 s S ]
schedule of rates” contracts to distinguish them from s o

“lump sum” contracts. At the

present day, of course, the usual understanding of a contract which incorporates fyl]

ills of quantities is likely to be that, in the absence of indications to the contrary,

(perhaps not unsurpris-
gl . . em o1 normally pre-planne

g proj ect), very slow a_nd urycertam m recognising the remeasurement inte ]
on, even in some of the engineering cases. 2 g

JILLUSTRATIONS

) The plaintiff, a builder, si i
_ ff, , signed a tender to build a house for the defenda i
: S nt ac
?hipgcéifgi?iggg :ugc}J E)]ans forT f 1 ,9?5_, the tender being based on quantities calgﬁfs::dg ];;
surveyor. The plaintiff completed the work and claim
ol o : d ed the
ills}?fz as perfc]ontract » and also claimed a further sum of £142 for work or ISTE?& i<
e thex;;sis Eﬁt;edqucelmtmgs calculated by the defendant’s Surveyor. Held, by Hillr:‘-
ntiif had adopted the contract and claimed | 1 co "
AR g : ed payment under it, and could not
e me ignore it and recover the further sum of £142: Coker v ¥, oung
) ?fzzlg:gg; conttlracted i[(o build a church for £1,988. Owin g to errors in the plans and bill
es, the work cost him £3,600, includin : i S
| he K cost] ,600, g extras, which, however, had
$(()ig{'ezihmbw_r]1tm g as PIOVIded by the contract. In an action for the axt,ra] ?:0;0;? t:f'z
f‘rauc\fonehi r:'il I(—llei goste]g?ed] {)hat t?e errors in the quantities and plans amounted to1t
! . » by Blackburn J, that since there was no evidence of Yo te
. .. o e f : &
the jury or ?fwalver of the condition that extras should be ordered in v\fo’éi iUd"t Ninitt
must fail: Sherren v Harrison (1860).% Y
aint ‘ ) itect, entered into a cont ot
‘;ht:; é)_]‘;?unt}ﬂ agreed to bp]ld a house for the defendant in accordance with dra\va:f}il]?reby
sﬁm 1O F?gt:j;r(l) agd cqr1d1tlot3_s of contract, to the satisfaction of P, 1n :01151:del'ati011 o%st!hg
e Cénifsg&]eed to 1nspe$t gnd superintend the works, o Sunish detail draw
g I ¢ payment of advances and completion of e : d
quantities which did not form part of the co : o ik
L pa ntract but which 12 supplied to the plainti
21[-11?1 j\);h[lcg l:jetissured thf-: p'lalll.tlﬁ' were correct. The plaintiff p.au'(liJ I;) for t?te glfllndtlﬂ?eg
o evgnl: }? d te sum paid in his tender. The quantities proved to be inaccm‘ate; and in
i at palbe exceeded. The plaintiff sued for goods sold and delivered work
LR grengiczrll‘ati Slll}ljepilée% a.rgl fog damagfc?s for breach of a guarantee that the c;luanti-
: . , 0y the Court of Exchequer Chamber, th
evidence that P had authority to contract or el
hac r that any guarantee was gi
ant, and the plaintiff could not recover: Scr.iver?erng]gask (iﬂgggﬁ)lsz;gl ven by hadeleng

The plaintiff tendered to the defendant to build a mansion shown on rough drawings
el

25
26

g; aﬁiquti?n to the cases illustrated, see Nuttall and the Lyn
.17, AL Hudson, Building and Engineerine A

14, Vol s g and Engineering

(1860)2 F. & F. 98.

(1860) A. Hudson, Buildi d Engineeri 0

it ing and Engineering Contracty, 4th edn (London: Sweet & Maxwell, 1914),

(1866) L.R. 1 C.P. 715,

fon and Barnstaple Raitway Co, Re, (1899)
Contracts, 4th edn (London: Sweet & Maxwell,
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for £13,690. The defendant’s Architect had orally given rough quantities to the plaintiff.
Subsequently a specification and working drawings were prepared and the plaintiff
incautiously agreed to complete the mansion house in accordance with the specifica-
tion and working drawings for the same sum of £13,690. The quantities of work
described in the specification and shown on these working drawings were consider-
ably in excess of those in the Architect’s rough drawings and rough quantities. The
contract contained a power enabling the Architect to order alterations or omigsions and
provided that if any difference of cost should be caused by such alterations, a formal
order signed by the Architect should be sent to the plaintiff and that the plaintiff should
not claim any extra except on these conditions. The Architect had agreed with the
defendant that the total cost of the mansion should not exceed £15,000, but the plaintiff
did not know this, Extra works were done under the direction of the Architect, and the
cost of the works exceeded £15,000. The Architect refused to certify exira for the work
done in excess of the quantities given by him or for the extra work ordered by him.
Held, by Lord Romilly MR, that the plaintiff was bound by the contract he had entered
into and could only recover extra for the extra work ordered and not for the excess due
to the inadequate quantities; Kimberley v Dick (18371).%%

(5) I contracted to construct a railway for a lump sum. On the profile plan it was stated that

the best information in possession of the Engineer would be found in the schedules “but
contractors must understand that these quantities are not guaranteed”, and in the “bill
of works™ it was stated:

“fl{= q untities herein given as ascertained from the best data obtained are, as far as is known,
aop -oximately accurate, but at the same time they are not warranted as accurate and no claim
ot any kind will be allowed, though they may prove inaccurate.”

Held, by the Supreme Court of Canada, that there was no guarantee, express or implied,
as to the quantities, nor any misrepresentation respecting them: Jomes v The Queen

(1877).

(6) A builder, by an offer appended to a schedule, offered to do the mason’s work of a

proposed tenement “agreeably to plans thereof now shown, and to the extent of this
schedule, for the sum of £286 10s. 8;d”. The schedule gave the estimated quantities of
work required, and the builder inserted the rate at which he proposed to do each item.
There was a stipulation that the work was to “be measured when finished, and charged
at schedule rates”, In calculating the price the builder had made an under-calculation
of £30. Held, by the Court of Session, that the contract was on a schedule of rates, and
1ot a contract for a lump sum, and that the builder was entitled to be paid for the work
as measured and at his rates: Jamieson v Mclnnes (1887).%°

(7) Anestimate for the delivery, fixing and cleaning down of stone-work for “the lump sum

of £3,096” contained the words:

“The bill of guantities to form part of the contract, and all variations to be priced at the rates
stated in the bill, and added to or deducted from the lump sum, as the case may be.”

There wete differences from the quantities in the bill, and the Employer contended that
le was entitled to measure up the whole of the work and adjust the contract sum. Held,
by the Queen’s Bench Divisional Court that while measure and value confracts were
well-lcnown, there were no words requiring this, and it would give no effect to the lump
sum wording if more than the variations was remeasured: London Steam Stone Saw
Mills v Lorden (1900).3

(8) At the request of the Employer, his Architect prepared plans and a bill of quantities and

invited tenders on them. A contract was entered into by which the builders agreed to
execute “the whole of the works required in accordance with the plans and specifica-

= [1871] L.R. 13 Eqg. 1.

% [1877] 7 Can. S.C.Rep. 570.

W [1887] 15 R, (Ct. of Sess.) 17.

3 (1900) A, Hudson, Building and Engineering Confracts, 4h edn (London; Sweet & Maxwell, 1914),

Vol.2, p.301, DC. See per Lord Alverstone LCJ, 304.
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tion for the erection of the new works” for 2 lump sum. The speci i i
a bill of quantities with rather fuller descri ptionspthan usual. "ﬁfg gf;:i%?e??j;;:dfaCt’
to be incorrect and less than they should have been. There was some evidence o?‘m
custom 1n the building trade that a builder was entitled to rely on the bill of quantit] :
on which he tendered. Held, by the Court of Appeal, that the quantities in the men-u'es
of the specification were merely an estimate and no part of the contract at all. They ﬁndl
not amount to a warranty by the Employer and, therefore, the builders were not entit]e:d
to anything beyond the lump sum agreed. Held, also, that the custom contradicted
contract and could not be maintained: Ford & Co and Bemrose & Sons, Re (1902) !lze
(9) A Contractor undertook to complete certain works for a sum of £17 000“‘accordia ‘t
the plans, invitation to tender, specification and bills of quantitiés”. Other Claui .
provided that the Contractors should supply everything requisite for the execution esf
the works included in the contract according fo the true intent of the drawin cs)
specification and quantities, whether or not particularly described in the speciﬁcatig '
and shown on the drawings, and for measurement of alterations and additions and valon
ation of them according to the prices on the bills. There was no express provision f]cjl—-
measurement of the works as a whole. Held, by Channell J, that if the quantities i the
bills were less than those required by the drawings, the Contractor was entitled tob
paid an appropriate addition to the contract sum, since the quantities were il'itroducef{
with the contract as a part of the description of the contract work, and if the Contrac-

‘E(l)g E)Nf)ssgequired to do more, it was an extra: Patman and F. otheringham Lid v Pilditch

The case of Patman and Fotheringham Lid v Pilditch, illustrated above
represented a final recognition by the courts that, even where the language use(i
might nc_)t_be entirely clear, the parties’ contractual intention might be that the bill
of quantities was a contractual document which should be used for the purpose of
re-calculation of the entire contract price as well as for valuing variations. It should
.be appreciated that if bills which have been incorporated into a contract are onl
intended for the valuation of such variations as may be ordered, there is strictly '.‘Z
need for any quantities to be inserted into the bills at al I—merely a sufficient numbe;
of rates or prices for the particular work processes likely to be involved in .;:m ;
varied work called for, although it can be retorted, on the other hand,ihat thz:
(grossed-up) quantities were also fulfilling their original function as ajgliide to
te.nc!erers in arriving at their lump sum bids. Channell J was cleatly imiiluenced in
his judgment in the Patman case by the fact that, as the bills welez.ﬂ.leaﬂy identi-
fied and refetred to in and for the purposes of the variations clatze.of the .contract
there was 10 need to have the further separate undertaking . complete the wor}:
“according to the plans, invitation to tender, specificatiol and bills of quantities”
unless the bills were to have some additional legal effect beyond the valuation of
variations. The case was therefore an important watershed in the interpretation of

doubtfully drafted provisions incorporating bills, despite the failure of the official
law reports to report it.

(i) Standard method of measurement and the omitted item claim
[t is obvious that detailed documents which are designed to effect precise

remeasurement in the light of “as built” quantities will fail in their intention un-
less there is agreement as to the exact technical manner in which the quantities

32

2 (1902) 18 T.L.R. 443; (1902) A. Hudson, Building and Engineering Cont ', 4] :
Sweet & Maxwell, 1914), Vol 2, p.324. ) i a

(\}9[(};1) Aj Hgldson, Building and Engineering Coniracts, 4th edn (London: Sweet & Maxwell, 1914)
ol.2, p.368. ' 5
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themselves are to be measured—there are, for example, at least four radically dif-
ferent ways of arriving at a cubic content of excavation, and the same may well ap-
|y to many types of ]me_al_ unit as well. lt'shou]d be b_orne in mind that, in decid-
ing upon a method of arriving at the quantities for pmﬂcuigr parts of the work, the
administrative convenience and econo my of a pe}'haps arb;trary technigue, in spite
of its lesser accuracy, will often fully justify its adoption for the purposes of
contractual measurement and pricing.

A code or set of rules identifying the precise techniques to be used for remeasure-
ment is, therefore, to be expected; and this is a full justification for the preparation
and publication of standard methods of measuring building or civil engineering
construction work, and for their express incorporation by reference into measure-
ment contracts in the appropriate industry. This has the consequence that those
preparing contract documents need to be careful that the preambles and descrip-
tion of items do indeed conform to the relevant method or otherwise make clear
what is included in the rate for an item of work, otherwise the Contractor has scope
for arguing that it is entitled to be paid additionally for any work inadvertently
w«omitted” from the bill items even where this would naturally have been priced for
by the Contractar in the rate.

ILLUSTRATIONS

(1) Ciavse 11 of the 1931 RIBA standard form provided that the bills “unless otherwise
sinted” should be deemed to have been prepared in accordance with the standard
nethod of measurement. The latter provided as follows:

“Where practicable the nature of the soil shall be described and attention shall be drawn to
existing boreholes. Excavation in rock shall be given separately.”

By bill no.1 the Contractor was referred to the site to satisfy himself as to local condi-
tions and the full nature and extent of the operation and execution of the contract gener-
ally, and no claim on the ground of want of knowledge in such respect was to be
entertained. The bills referred the Contractor to two boreholes, although in fact five had
been dug. In two of the five there was evidence of rock, although the Contractors only
inspected two (which of the five was not known). The bills further stated: “Include for
removing any natural stone or rock that may be encountered in the excavation.” The
Arbitrator held this latter clause could not be fairly read to indicate blasting and lifi-
ing of rock below the surface ™ There was evidence of rock on other parts of the site
and the Architect was aware of the fact, but the plans and bills made no mention of it.
On a case stated, the Employer’s main argument was that C1.11 of the RIBA Standard
Form had not as a fact been incorporated into the contract between the parties. Held,
by Lewis J, that on the facts it had been incorporated and counsel for the Employer hav-
ing conceded (in the court’s opinion rightly) that, if it was, the Contractor was entitled
to the extra cost of excavating rock, the Contractor’s claim must succeed: C Bryant &
Son Ltd v Birmingham Hospital Saturday Fund (1938)2¢

(2) By CL12(1)ofthe ICE Conditions of Contract the rates and prices in the bill of quanti-
ties were to cover all the Contractor’s obligations under the contract and all matters and
things necessary for the proper completion and maintenance of the works. Similar
provisions were to be found in the bills of quantities themselves, and in the standard
method of measurement (itself incorporated by C1.57 of the Conditions). The bills

# The previous editor considered that the tendency towards elaboration and complication in the
Standard Method was to be deprecated as offending against the “inclusive price principle”: see LN.
Duncan Wallace, Hudson's Building and Engineering Contracts, 11th edn (L.ondon: Sweet &
Maxwell, 1994), paras 8.25-8.39 and articles there referred to.

This finding was not in dispute but seems highly questionable.

[1938] 1 AlLE.R. 503.
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stated that the price or rate set down against each item was to be considered as the fy)
inclusive price or rate of the finished work, and also to cover the cost of every descrip-
tion of timbering works executed or used in connection therewith, except thoge in
respect of which specific provision was made by way of separate items. By CL.16 of
the bills the measurement of excavation in pit or trench for a structure was, unlegs

otherwise stated, to be the net plan area of the permanent work multiplied by the depth
to the authorised bottom, and:

“any additional excavation which may be required for wi

i ! orking space etc. may be paid for under
separate items, the measurement being the sum of the

area of the side of the excavation.”

Excavation for the main part of the project was billed at ordinary cubic yard rateg,
but no additional square yard items for working space were included, although two
specific items for such additional excavation were included in a part of the bills relgt.
ing to subsidiary parts of the project. The Engineer approved a programme showip
an intention to carry out additional working space excavation in the main pait of the
work. The Contractor contended that he should be paid a reasonable extra rate for work.
ing space whenever it was reasonable in all the circumstances to excavate outside the
planned area. Held, by the House of Lords (Lords Hodson and Guest dissentin ), Over-
ruling a unanimous Court of Appeal, that on its true construction C1.16 was a promise
to pay for whatever working space might be necessary, whether or nat described as g
special item in the bills: 4.5, Farr Lid v Ministry of Transport (1965).2

[Note: Apart from the remarkable confiict of judicial opinion, with only three out
of the eight appellate judges supporting the final decision, it is important to note that
this case understandably did not involve any argument based on incorporation of the
standard method, the wording of C1.40 of which at that time onl y provided that: “Tt may
be necessary to provide a separate item.” for working space. The case, however, il-
lustrates the obscurities which can arise from carelessly drafted bills. ]

(3) A FIDIC-style tunnelling contract anticipated that, depending on the degree of sever-

ity of ground conditions encountered, either no lining at all, or one of five different
progressively more expensive types of tunnel lining, would be required for the vari-
ous sections of the project. Estimated quantities for the unlined sections and the dif.
ferent types of lined sections were given in the bills for pricing, The precise location
and extent of the different types of lining was not indicated in the drawings or the hills
or elsewhere in the contract, but was to be the subject of day-to-day site instrugiicng
given by the Engineer after inspecting the ground conditions, The Employers 2xpressly
warned all tendering Contractors that the phasing and construction of all uzonelling
work was dependent upon ground conditions, and that time-related costs were a
significant factor determined by the ground conditions, In the evem, ground condi-
tions were in general worse than had been expected, so that there was a decrease in the
unlined length of tunnel and of lengths using the lighter linivies.and a substantial
increase in the higher-priced lengths usin g the heavier linings; and a substantial exten-
sion of time was granted. The Contractor claimed entirely new rates and prices under
the terms of the usual FIDIC/ICE variations clause, while the government claimed that
he was limited to the higher prices he had quoted for the heavier linings and relied on
the warnings conveyed to tenderers in the contract documentation. The contract
contained very brief measurement provisions identical to those in CI1.55 and 56 of the

pre-1973 1CE Conditions, and CL.3 of the preamble to the bills provided additionally
that:

“All the work done and materials supplied by the Contractor will be measured and paid for at
the rates quoted in the Bill of Quantities.”

However, the definitions clause contained two untypical definitions of what were
called “Additional Works” and “Extra Works” respectively, and also made an untypi-
cal reference to adjustment of the “Final Contract Sum”, Held, by the Privy Council,

37
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(1965) 5 B.L.R. 94. See also the cases of Crosby & Sons Ltd v Poriland UDC (1967) 5 B.L.R. 121;
and Holland Dredging (UK) Ltd v Dredging Consiruction Lid (1987) 37 BL.R. 1.
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i iffer ising on
that since these latter definitions appeared to be lapp]lcaltylc_e t(:j dlfffeerlgf:: ta:n;ag;ﬂ_
; rariations, and since they contained re
asurement as well as fo \au_atlons, an i fere ‘ !
n:znt of the Contract Sum” which also were to be found in the variation clause (1)11;; 1;2
11ontract that clause was the only one available for the purpose t?f remeasuyejm(ej 5 8
‘fhat in p;“i nciple the Contractor was entitled to new prices: Mitsui Construction

v Atr Gen of Hong Kong (1986).3

In view of the prevalence of these p{'ovisions in England, it is usteful t(:_i i};

iate that these various expressly permitted departures_ from the F:_on ract p ;
e urement are a virtually unique feature of the English domestic forms, or o
L meiis' ectly influenced forms overseas, such as in Hong Kong. Many public
Somei ]rrs itf the Commonwealth have, however, maintained a radically opposed
v gyio the principles to be used on remeasurement, which they have expressed
at).ﬂ? gtable drafting skill and clarity. The following provision may be regarded asl;
ggic; of a number of public civil engineering contracts in Australia, for example:

“The Contractor shall not be entitled to any allowance above the unit pl;'ces se]t:l utut m t}JlﬁdSacll;i;igii
- ; e work being required under such items,
s by reason of any amount or none ofthu‘wor ch it ad all
Kf)‘fR\;’.l]taeic];\ )ir' s are included in the Schedule of Rates shall be done at the unit price therefor in the
Or W susw the 5 7
Schedule ot Rates regardless of its difficulty.”®

It will be-noted that this admirably simple draftsmanship also addres_ses q]u_estmns
oﬁ.a;cssary contingent expenditure and temporary works or other difficulties.

i) Mistakes of Contractor in the bills

It has been seen that the standard form measureme_nt: ’plrovisions ha.\.ie 'Fff:g]uetnttg
made use of the drafting device of “correction of errors 11‘1 order ,EO bring ﬁ ou e
process of remeasurement.’® These, of course, will be “errors”, (gsuﬁ y }'ni <
estimates of the quantities) made by the Employer or their advisers in the origin

ills, not of the Contractor. ‘ . ‘
bﬂIl\j[nistakes and errors by the Contractor in pricing the billls are 0ft§:11 al'ltlgneticil.,
and can, given the bills’ complexity in even_moderatelwsnzed prc‘uectsﬂ ar;(s{e r;:ki
easily. An obvious first consideration in dec‘ldmg wllethqr a contract ts O:tmou ?
any provision for this is that Contractors will have obtained the <.:or.1 lrac 'ttid
the attraction of their overall quoted price, and shoul‘ld not thereafter be permit
to steal a march on their competitors by asserting their OWN eITors as a j Lxstlﬁiatlstz
for increasing their price. In the US and Canada, particularly in pubh: con rtai[he
where complicated tendering procedures have been developed in qrd;r o_ mefetheir-
problem, the assertion of pricing errors by Contr.ac'tors, often W}thm OLll)IS 0 vl
tenders being accepted, with the object of aveiding Fhe contract or czj ;anf]j 1%1
higher price, had shown signs of becoming a well-practised art, suppori:fe . };@sibsteiil
ingenious arguments based on the law of mistake, fortunately successfully

g ] case i below. para.5-022.
% (1986) 33 B.L.R. 1. Contrast the Grinaker case illustrated ! ) B
i ESeegé)l.GZG of the contract in Codelfa Construction Piy Lid v State Rail Authorily of New South
5 (1982) 560 ALLJR. 459, 489, - ‘
g@%lg.ll 2?2; and 2.2.2.2 of the pre- and post-1980 JCT Standard Form Contracts, C1.2.14 of the
2005 and 2011 JCT contracts, and see also C1.55(2) of the [CE 7th edn.
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by the Canadian courts.*! The English standard terms do not allow adjustments for
Contractors’ errors in pricing the bills.

ILLUSTRATIONS

(1) Contractors through an oversight omitted to price a substantial portion of one of the
bills of quantities, and consequently tendered a contract sum which was too lovw. There
were rates in other parts of the bills for similar work by which the work could have been
measured and valued. Held, by Vaisey J that the Contractors could recover nothing for
the worl in question under the RIBA provision for rectification of errors in the bills,
there being no error or omission in the bills (only in the Contractor’s pricing of them),
M.J. Gleeson (Contractors) Lid v Sleaford UDC (1953).42

(2} A contract contained an item for temporary sheet piling for civil engineering work. Tha
price was arrived at by an erroneous calculation which could be demonstrated. Sheet
piling was subsequently altered to different areas of the site. Since the error in calcula-
tion worked in the Contractor’s favour, valuing the additional work on the basis of the
derived rate from the contract work would give the Contractor a significant windfal],
It was accepted by the Employer that where work was of a similar character and
executed under similar conditions, there was no basis in the valuation rules contained
in CL52(1)(a) of the 6th edn of the ICE Conditions of Contract for altering the rate, The
question arose under the provisions of C1.52(1)(b), described as Valuation Rule 2. It
had been found by the Arbitrator that the work was not of a similar character in the ad-
ditional areas as the work contracted for. Held, by a majority of the Court of Appeal,
that the erroneous rate remained the basis for calculating the value of the additional
waork and did not become unreasonable because the rate was mistakenly high. The valu-
ation could only take account of the respects in which the varied work differed from
the work covered by the rate, not the unreasonableness of the rate itself. The issue was
accordingly remitted to the Arbitrator for him to re-consider his award. Clause 56(2)
did not apply because the error was an error in the rate not in the description of work
to be undertaken. Clause 52(2) of the ICE 6th edn also had no application because the
amount of extra work was not such as to make the rate inapplicable: Henry Rog:
Construction Lid v Alstom Combined Cycles Lid (2000).4

[Note: the conclusion of the Court of Appeal in relation to CL52(1)(b) may be
questioned. Whilst the inflated rate for the work contracted for cannot he aniusted, it
seems less clear why it should be reasonable to apply such a miscalculaiics to varied
work which 1s not of a similar character. This is on the simple grownd tnat it is not
reasonable to apply a rate which obviously over-compensates the Centractor for the
work done and would lend encouragement to the sort of rate manioulation where the
Contractor is encouraged effectively to gamble on the neces‘ity for additional work
where the applicable rates have been deliberately mnflated.]

On the other hand, contracts using the quite differént remeasurement word-
ing of C1.56 of the pre-1973 ICE 4th edn and the international FIDIC remeasure-
ment provisions may well, in the absence of such express wording, result in a
mistake of the Contractor being corrected on remeasurement. A distinction needs
to be drawn between the insertion of an inappropriate rate (which is not subject to
adjustment unless the work is varied) and the failure to insert any rate at all. The
latter is likely to be correctable on a remeasurement on the basis that the contract
contains no rate or price for the item.* Further the FIDIC and ICE Conditions
contain provisions allowing for adjustment of a rate when a substantial increase ot

41

Sec The Queen v Ron Engineering (1981) 119 D.L.R. (3d) 267; City of Calzary v Northern
Construction [1986] 2 W.W R, 426,

(1953), Unreported. Compare the Ron Engineering and City of Calgary cases above.
4 [2000] B.L.R. 247,

See, e.g. CL12.3(b)(ii) of the FIDIC Red Book Conditions, cf. C1.55(2) of the ICE 7th edn, which
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decrease in the quantity of work makes the ori giqal rate inapphcabl_e. This may

mmonly arise where the work involves a constituent element which does not
cﬁ nge with the quantity of work so that the cost of carrying out additional quanti-
fiez of work does not vary proportionately with the extra work,

[LLUSTRATION

ntractors priced an item in the Bill of Quantities by including in the rate a
sjggi%lcant elemgnt of costs on costs, contingency and risk which did not relate directly
to the work in question but had been transferred to that item from t]m prc_slumngry sec-
tion of the tender when submitting their final price. The Contractors’ mofive 11},lrausfer-
ring the costs and risk items was to avail themselves of a “pricing opportunity bi;:qlfﬁe
they appreciated that the relevant quantities had been significantly p11dere§t11121atc*i : i
make-up of the rate as finally tendered therefore included a significant fixe ‘e emen
that was unrelated to the quantity of work actually undertaken. The Contract, which
was in substantially the same terms as the FIDIC and ICE Cenditions provided bf)th
that “there shall be no rectification of any error, ... or wrong estimate .. in any rate
inserted by the contractor in the Bills of Quantities” a_md that “Should the actual quantity
of worle executed in respect of any item be substantially greater or less than that stated
in the Bills of Quantities ... and if in the opinion of the Engineer such increase or
decrease of itself shall render the rate for such item unreasonable or inapplicable, the
Engineef chall determine an appropriate increase or decrease in tlhe’l,‘ate for the item
using th= Bills of Quantities rate as the basis for such determination™. The Employer
arglieq ihat since the rate included a fixed element of cost which was u_uaifect‘gd by the
iuor=ase in the quantities of work, the rate was uqreasonable or inapplicable if applied
v the increased quantity of work and so re-rating was necessary. The Contractors
argued that the work activity had not changed and the increase in quantity had not made
the rate unreasonable since it was unreasonably high because of the inclusion of
extraneous costs unrelated to the work activity. Held, by Hong Kong Court of Ap-
peal, the increase in quantities had rendered the rate unreasonable because if the
origihal rate was applied the Contractor would recover an element of fixed cost thz_it haq
not increased proportionately with the volume of work undertaken: ﬂ{aec{a Hnaf_:h.:
Yokogawa Hsin Chong Joint Venture v The Government of Hong Kong Special Region
(2012)45

The cases illustrated above can be seen as establishing the general principles
stated below when Bills of Quantity have been incorporated into the contract for
the purposes of valuing additional work, bearing in mind j:hat the terms of any
particular contract? and the particular factual background will govern the result in
particular cases:

(1) Standard Form Contracts do not generally allow Contractors relief from
pricing errors made in Bills of Quantities. _ o '

(2) Where the additional quantity of work is similar to that described in the Bills
of Quantities then the Bill rate will apply. ‘ -

(3) Where no rate is provided then an analogous rate will be used (if it egasts)
to value the work or a new rate (usually referred to as a “Star rate””) will be
established.

(4) Where the quantities have increased significantly and the effect of that
increase is to render the original rate unreasonable, typu:a!ly where the cost
of executing the work covered by the rate includes a sigm.ﬁcant element of
fixed cost, then it is appropriate to adjust the rate in question.

distinguishes between uncorrectable and correctable mistakes.
#(2012) CACV 2302011, o ‘
* See below at para.5-050 where the JCT rules for valuation are explained.
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(5) Where the additional quantity of work changes the character of the work
undertaken then a new rate will be fixed.

The 1980 Singapore SIA Contracts introduced a limited protection (for both par-
ties) substituting a reasonable rate or price in the case of any “obvious accidental
error” in the Contractor’s rates or prices. However, the principle of avoiding any
change in the tendered contract sum or contract price was maintained by applying
the corrected rate or price only to any differences arising from the “as built” quanti-
ties, or from a variation, as opposed to the originally billed quantities, which remain
uncorrected.t’

{(d) Costreimbursable contracts

The essence of a cost reimbursable contract is that the Contractor’s entitlement
to payment depends upon the cost actually incurred by the Contractor in execut-
ing the work plus some uplift (usually described as a fee) for the Contractot’s own
effort in bringing the works to conclusion. Yet in order to reintroduce some risk on
the Contractor if the anticipated or estimated contract value is exceeded, cost
reimbursable contracts provide for the Contractor only to recover costs which are
properly incurred in the execution of the work, or by disallowing costs not properly
incurred. A contract in wide use is the New Engineering Contract, which, as NEC
3, contains an Option E form of cost reimbursable contract. This Option E at Cl.11
provides a description of categories of disallowed cost, which are described as items
which the project managers decide should not be admitted as part of the defined
cost. A cost reimbursable contract is clearly neither a lump sum contract nor a
remeasurement contract and the concept of a defined contract price has little ap-
plication, since the final contract amount will be dictated by the cost incurred by
the Contractor plus its fee. The method by which the New Engineering Contract
seeks to constrain overrun costs, apart from disallowing costs not properly incurred,
is by using a target contract either with an activity schedule or with a bill of quant:-
ties (Options C and D). These options essentially use a lump sum for “activiiies”,
in the case of Option C, and a bill of quantities, in the case of Option D, 13 derive
a notional target price, which is then compared with the actual cost of the work in
order to work out the amount of the over- or under-spend. The amount of variance
between target price and actual cost as allowed under the confract is then ap-
portioned between the parties as an incentive for the Contracier to achieve the
contractual objective at a cost less than the target and a paneity it they fail to do
so. The advantages of cost reimbursable contracts are perceived to be that they
represent a simplified contracting model which eliminates the need for sophisticated
rules for price adjustment and the payment of claims.*® The use of a cost reimburs-
able model also allows for the parties to contract on a “good faith” basis with
extensive mutual obligations of co-operation.*

Secondly, since the pricing risk is largely eliminated because the Contractor is
paid the actual cost of the work, subject to disallowance for costs improperly
incurred, it avoids the adversarial claims-driven culture which was perceived to
permeate much of the relationship between Employers and Contractors under the

47 See CL12(4)(g), 13(1)(d) and (2) of that form of contract.

4 Although the NEC Contract Option E still retains the compensation events core clause for what are
essentially variations in the work which are necessary to regulate the time for completion and adjust-
ments of target price.

4 Asg in that used for the Heathrow Terminal 5 procurement.
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qraditional standard forms.® This may encourage a more co-operative attitude
hetween the parties, where the Contractor’s expertise is used to reduce costs in
achieving the contractual objective. The relative popularity of the NEC projects, at
|east for major procurement work, and the paucity of any authority as to the resolu-
fion of disputes arising from NEC Contracts, would tend to suggest that this cultural
change has been realised, at least to some extent.

(e) Contracts where no price is stipulated

Contractual liability to pay a reasonable price for construction work can come
about in a number of ways. Thus, if a request to carry out work and an intention to
pay forit can be inferred from the circumstances between thg parties, _sdence asto
price will not necessarily prevent a contract coming into being, provided that the
contract is otherwise sufficiently certain, and a term for payment of a reasopab]e
price will be implied. Obviously, this will be more likely to be the case if the
contract is a relatively small one, or in cases where the worlk has been carried out
rather than where a still executory contract is being alleged.?'

A contractual entitlement to be paid a reasonable price is frequently but incor-
rectly referred to, by lawyers as well as the industry, as an entitlement to be paid a
quantum mesuit. However, true quantum meruit is strictly applicable only where
the basis @ bability is not founded on a consensual, express or implied agreement
betwesn ihe patties, but on the concept of unjust enrichment (that is, because, in
the-particular circumstances, it will be regarded as unconscionable to allow the
detendant to retain the benefit of the plaintifl’s work without payment).>* This
cuncept of a restitutionary remedy of quantum meruit is particularly necessary in
the case of construction contracts where, once carried out, work and materials
become the property of the Employer on fixing to their land, so that no question of
re-delivery or return of the benefit received, other than by payment, is practicable.>®
Where it is not possible to find that the parties have agreed essential terms so no
contract exists, liability to pay a reasonable price may arise in restitution.** The
courts have not always been careful to distinguish between contractual entitle-
ment to be paid a reasonable sum under an implied term of a contract and an entitle-
ment to a restitutionary remedy—rveferring to both as an entitlement to quantum
meruit in quasi-contract.5 Further, the basis on which a reasonable sum is to be
calculated may differ, as the value of benefit conferred on the defendant may be
relevant in calculating the amount of restitution but is likely to be irrelevant to a
contractual claim, whete the cost to the Contractor of carrying out the work will be
more important.

#  The Latham Report “Building the Team”.

I In RTS Flexible Systems Lid v Molkerei Alois Miiller GmbH & Co KG (UK Production) [2010] 1
W.L.R. 753 the Supreme Court found a contract where the parties had agreed essential terms (as the
court found) whilst still apparently negatiating “subject to contract™, In reaching this conclusion the
Supreme Court was significanily influenced by the fact that the work had been completed.

2 Benedetti v Sawiris (2013) UKSC 50 [128],

% This may also serve to mitigate the effect of the doctrine of an entire contract as applied to a constiuc-
tion contract, If an Employer takes the benefit of the Contractor’s worl then they may be obliged
to account for that benefit in restitution even if the Contractor has no entitlement to be paid for it
under the contract. See above.

M See above, Ch. 1.

Quasi-contract has its origin in the (now discarded) fictional foundation of the entitlement to a

quantum meruit being an implied promise to pay—e.g. Molloy v Liebe (1910) 102 L.T. 616; and S.J.

Stoljar, Law of Quasi-Contracts, 2nd edn (Sydney: Law Book Co, 1989), pp.239-245.
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Particular examples of liability in quantum meruit in the context of constrye.
tion contracts include cases:
(1) where the Contractor has successfull
repudiation by the Employerss:
(ii) where a contract has been frustrated at common law: the remedy may be

governed by statute, in England by the Law Reform (Frustrated Contracts)
Act 1943; :

(iii) where work has been carried out under a void (but not an illegal) contracts’:

(iv) where work has been carried out under a contract unenforceable by statute,
thus preventing any new contract being impliedst;

(v) where the Employer has refused necessary instructions in writing while
wrongly but bona fide insisting on disputed work being carried out as part
of the original contract obligation®:

(vi) where work is done in expectation of agreement which is never reachedso:
and

(vii) where preparatory work, not usually cha
contract, is made use of by an Owner.6!

y rescinded the contract following 5

rged for in the expectation of g

Another situation in which an entitlement to be paid a reasonable price may arise
is where work is started while the parties are still in negotiation for the execution
of a formal contract, typically under a letter of intent. If, as not infrequently oc-

curs, the works proceed without a contract being finally agreed, the following ques-
tions will arise:

(1) To what extent is payment for the works governe
ter of intent (if any)?

(2) If the parties have agreed a contract price but are unable to agree on other
essential terms, to what extent does the negotiated price govern the sums
that the Contractor is entitled to be paid as a reasonable price?

d by the terms of the let-

The answer to the first question will depend upon the terms of the letter of inant
and whether or not it is, as a matter of construction, intended to govern the Pur-
ties’ relationship if, as usually occurs, the amount payable under the letter ¢ intent
is limited. As a matter of analysis, a letter of intent may be a type of unilateral
contract, which obliges the offeror to pay if the terms of the standing ofer are ac-
cepted by performance or past performance by the offeree.t The t5rins of the offer
contained in the letter of intent can be accepted before any farfoimance by the

56

Planché v Colburn (1831) 8 Bing. 14: Lodder v Slowey [1904] A.C. 442; Morrison-Knudsen Co Inc
v British Columbia Hydro and Power Authority (1978) 85 D.L.R. (3d) 186.

See, e.g. Lawford v Billericay Rural DC [1903] 1 K.B. 772 (absence ot'seal). The fact that there has
been some illegality in the manner in which the contracts were performed will not preclude recovery

of'a contractual quantum meruit: 4.L. Barnes /.td v Time Talk (UK) Ltd [2003] B.L.R. 331: of. Taylor
v Bhail [1996] C.L.C. 377.

* Scout v Pattison [1923] 2 K.B. 723; James v
thews Pry Ltd v Paul (1987) 162 C.L.R. 221

% Molloy v Liebe (1910) 102 L.T, 616; Brodie v Cardiff Corp [1919] A.C 337,
044.

British Steel Corp v Cleveland Bridge and Engineering Co Lid [1984] 1 All E.R. 504, illustrated

above, Ch.1, cf. Regalian Properties Plc v London Docklands Development Corp (1995) 1 W.L.R,
212,

57

Kent (Thomuas) & Co[1951] 1 K.B. 551; Pavey & Mal-

illustrated at para.5—
60

William Lacey (Hounslow) v Davis [1957]
Council [1977] 2 N.5.W.L.R. 880.
This may be the arrangement that Goff [.] was describing as an
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. However, performance itself may constitute accept-
Cmma; :lgé ?@?‘?r?; :)};ihl: tl?éefl Sf intem.ﬁl—3 In these cases the analysis is COBtl‘ﬂCt}lal.
- tractor as offeree is entitled to be paid in accordance with the terms of the
e (-:md if the offer is subject to some limit in amount, the Cont{actor will not be
€ 3110 further remuneration under the letter of intent. It also follows that once
g r has been accepted and becomes mutual, the Contractor is bound to proceed
?he Dﬁerdance with any relevant terms of the letter of intent. As to the second ques-
”-] EC{‘:tO is often thought by Contractors that there is some benefit to them in establlslyp
. Imen‘[ on the basis of a reasonable price, particularly where tlhe Contractor’s
- pa-yhas been submitted in comnpetition, and the profit element is small or non-
ten_del t. It is suggested that in a situation of failed negotiation, so long as the qqoted
g re not abnormally low and therefore in a commerciz_ll sense objectively
e Weble they should be taken as the basis for a calculation of a reasonable
rt)Ar'iSmf?‘iﬂThé assessment of a reasonable sum will, however, also be affected by t.he.
m?i rd to which the worlk is carried out and other relevant circumstances. If, f_01
- a1e the Contractor is claiming on a cost plus basis, then some a[loivapce will
exa:jn{-} l;e made for the Contractor’s need to carry out remedial work.® If, on the
ne;: ]?and the claim arises under a contract which is silent as to price, so that the
E iis impiy a term that the Contractor is entitled to reasonable remunerat on, then
fl?eu calculaticq wiil be on the basis of prices prevailing in the market at the thlme thg:
the work isunigertaken. Although the cost to t_he Cpntrac}or of undertakmdg‘i & V\fg -

may be an-indication of a reasonable price, it _wﬂl not in any sEanse1 be de entnél6
tive whether the claim arises strictly in restitution, or under a simple contract.” .
~onoted above, the court approaches a restitutionary clam_l for unjust el;nfhe

i c.nt and a claim for a reasonable sum under a contract on a different bams]; T;
case of a restitutionary claim it is the benefit to the defen_dants Vqlu;d al‘i Ilt) et 33212
the benefit is conferred at market rates, (where a market exists), w!uc : Wi ; ehe (I i
as representing the amount by which the defendant has been umust_]}{ gmlcs G
the expense of the claimant.6” A reasen_abl@ sum under a contr.ac‘r wi . ed e;s; [?1 e
having regard to all the circumstances in which the services are prm_rlll ; o nthe
case of a restitutionary remedy the circumstances of the defendant W‘, tellefsethan
only to the extent that he can be shown to have beneﬁt_tec_i to an e.xteln -1Bb e
predicted by the market rate, for examp_le because he is in a particu %.11 Vs £ Cét
bargaining position.? In the case of a claim for.a Feasonable sum under a c_o‘n pet
many factors may be relevant, such as the negotiations of the part]e? as to pdr}c,e, iy
quality of performance offered and the cost to the Contractor o péow ing he

services as well at the market rate for the type of work undertaken and appropri

Cleveland Bridge [ 1984] 1 All E.R. 504, although the decision is that the en_iitlement to bn‘s [.JaitfiRwas
restitutionary in nature. A classic example of a unilateral contract being provided by the facts of Rog-
ers v Snow (1573) Dalison 94. &
B The Ewrymedon [1975] A.C. 154, 167-168. . ‘ y
4 See ERDC Group Lid v Brunel University [2006] B.L.R. 255, a case in unjust erlrj;hlcr‘lient.” onse
5 Serck Controls Lid v Drake & Scull Engineering Ltd (2000) 73 Con. L.R. 100; cf. Crow
[ 5 D yerts g 2
Ei eering Ltd v Amec Projects Lid (1989) 48 B.L.‘R. 32 _ ) . b
£ S:eg :;;;rlhj discussion in Ch.8 below as to the situation that arises after an Employer’s 1epu§1at;lnn
and a claim by the Contractor to be paid damages on the basis of the sums that the Coniractor has
i i ror] g vas terminated.
expended in completing the work before the contract was . '
o e.gp. Benedetti v Sawiris [2013] UKSC 50 per Lord Reid, [‘22}. lustrated atpala.l]-?SS g‘tgs;\]/e
®  Energy Venture Partners Limited v Malibu Oil and Gas Limited [2013] EWHC 2 ,':; [ . i
® Benedetti v Sawiris (above) as subjective devaluation; cf. Sempra Metals Ltd v [n[amf’ e'ven;re mﬂ
missioners [2007] UKHL 34 [2008] A.C. 561 where the Government was able to borrow at less than
the prevailing rate.
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margin for profit. In some cases, even where estimated prices have been discusseqd
between the parties the court will fall back on the cost incurred by the Contractor
as the only realistic basis on which to arrive at a reasonable price.”

SECTION 5.2: VARIATIONS

(a) Generally

The word “variation” can be used in a number of different senses. Thus it is
frequently used by lawyers for an agreed alieration or modification by the parties
of the terms of a pre-existing contract between them. Even in construction contracts
it may occasionally be used by the draftsman for an agreed alteration or extension
of the contract completion date; or for compensatory provisions which may alter
the contract price, such as fluctuations or “variation of price” clauses, or “changed
conditions” (US) or “Claunse 12 (UK) clauses; or even, and in the present context
highly misleadingly, for the adjustments of an initial quoted contract price in the
light of the *“as built” quantities resulting from the remeasurement provisions in unit
price or “bill of quantities” or “schedule” or other similar remeasurement contracts,

In this section, however, the term is used in the narrow sense of an alteration in
the previously described work and materials to be provided by the Contractor (that
is, as shown on the drawings and described in the specifications, or to be implied
as the indispensably or contingently necessary work included in the Contractor’s
obligation to complete such expressly described work under the “inclusive price
principle™).

Unlike some commonly used expressions such as “extras” or “extra work” or
“additional work”, the term “variations” as used in this chapter will also include
reduced or omitted work (“omissions™), or altered or different work (the latter on
analysis will usually involve a combination of an omission of the relevant part of
the original work followed by the addition of new and different work in its place).

Variations in this sense are usually described as “changes” in US terminslogy,
and in many modern UK and Commonwealth contracts. However, there 13 ¢lso a
tendency to use a “changes” clause for many other matters which alsétnvolve a
modification of the contract price or obligations, such as extension ¢f time deci-
sions or unfavourable or changed physical conditions clauses, or/fuciuations “rise
and fall” financial provisions, none of which usually involve any change in the
permanent work. The NEC Contracts use a broad category ¢ntitied “compensation
events”, which includes variations, acts of prevention, breaches of contract, and
other matters.

The term “variation” as normally used in the present chapter denotes an altera-
tion which has been duly authorised or instructed by the Owner or the Owner’s
consultant, and for the cost of which the Owner will prima facie be responsible to

the Contractor. Unauthorised alterations or variations of the physical worlc, whether
voluntary or involuntary on the part of the Contractor, far from entitling them to
extra payment, will usually be a breach of contract, for which damages are in
principle recoverable.”! On the other hand, alterations in the permanent work which
may be unavoidable in order for the Contractor to discharge its completion or other
contractual obligations in regard to the originally described work, while techni-

m And in Sykes v Packham (i/a Bathroom Specialist) [2011] EWCA 608.
"I See the old case of R. v Pefo (1826) 1 Y. & J. Ex.37.

[632]

SECTION 5.2: VARIATIONS

cally a breach of contract, may neve}'theless constitute substantial perf()_?nance? with
only nominal damages recoverable in the absence of proof of damage,” but will not
constitute variations as here defined. o

Tn many contracts it may be a question whether the co_ntractua_l variation power
extends to temporary works or metho_ds of working, particularly if undescribed, as
opposed to the final permanent work in place. .

The power to vary wotk is inserted into nearly all construction contracts at the
present day for two principal reasons. In the first place, it is better if the Employer
can require a variation of the work, unilaterally and as of ri gh‘F, as opposgd to rely-
ing on the willingness of the Contractor to agree to th_e variation, which would
otherwise enable the Contractor to exert unacceptable pricing or other pressures on
the Employer in return for the Contractor’s agreement to carry out thc? variation. In
the second place, a consultant of the Employer has no implied authority to contract
on behalf of the Employer.™ In the absence of such a provision, theyefore, Conﬁ-ge—
tors will not be able to recover payment for any additional or varied work which
they have done on the consultant’s instructions, unless they can show a separate
contract with the Employer that they should do it and be paid for it (as, ﬂ?r example,
where the Employer knows of the instruction and does not countermand it, prox_ﬂdqd
that it is reziised or ought to be realised by the Employer that a change of price is
intended o1 probable as a consequence of the instruction).” With such a provision
Contractors, provided they comply with any requirements of form, are proFeqted
fron arty denial by the Employer of the consultant’s authority to order the variation.
A tird and subsidiary reason for variation clauses is that they enable the parties to
agree in advance on the basis for valuing and pricing the varied work. ‘

In concise form, the general principles entitling a Contractor to recelve pay-
ment for a change or variation have been admirably summarised in a leading case
in the US, in terms which are applicable equally in England and the Com-
monwealth, as being:

(1) that the work should be outside the narrower “agreed scope” of the contract,
that is, outside the Contractor’s express or implied obligations in regard to
the work described in the original contract;

(2) that it should have been ordered by or on behalf of the Employer;

(3) that the Employer should, either by words or conduct, have agreed to pay
for it;

(4) that any extra work has not been furnished voluntarily by the Contractor;

(5) that the work should not have been rendered necessary by the fault of the
Contractor; and .

(6) where applicable, that any failure of the Contractor to comply with contract
requirements as to procedure or form should have been waived by the
Employer.”

(b) Lump sum contracts

The first question to be decided in considering any claim for a variation based
on a consultant’s or Employer’s instruction is whether or not the work comprised

" See, for 4 particularly clear statement of this position, the judgment of Cardozo 1 in Jacol & Young
Inc v Kent 129 N.E, 889 (1921) (different pipe of equal value substituted for unobtainable p1pe):
" See, e.g. the case of Ashwell and Nesbit v Allen (1912) A. Hudson, Building and Engineering
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in the instruction is in fact a variation, that is to say, whether, as defined above, it
differs from the work which the Contractor is already obliged to carry out for the
contract price. This will not simply involve an examination of the work now
instructed in the light of the earlier descriptions in the contract drawings and
specifications. Thus it has already been seen that the Contractor’s basic comple-
tion obligation in a priced contract may well include other ancillary work or
processes which, although not expressly described in the documents, are
“indispensably” or unavoidably necessary under the “inclusive price principle” for
the proper completion of the work which has been described. While usually not
presenting a serious problem of interpretation in sophisticated contracts, quite dif-
ficult problems of interpretation can easily arise in less formally concluded
contracts. :

Additionally, it has been seen that the inclusive price principle and the absolute
nature of the Contractor’s completion obligation may require contingently neces-
sary, although undescribed, work, often in the areas of temporary works and
methods of working, to be carried out within the overall contract price. Ultimately,
whether work described in contract documents such as a specification or bills
includes ancillary work is a question of contractual interpretation.

Instructions which do no more than insist upon the full discharge of all the
Contractor’s actual or potential completion obligations in these various situations
will not, therefore, constitute a variation or change, as a matter of interpretation of
those terms as used in a variation or changes clause, even though, in some cases,
altered or additional undescribed work may be involved. A further reason for deny-
ing liability will be because, on general principles, there will be no consideration
present for any promise by the Employer to pay extra for work, even though
undescribed in the original contract, which the Contractor is already bound to carry
out as included in his price (although in some situations, not applicable to the
present discussion, other forms of consideration can sometimes be found™). Ths
only case, rare at the present day, in which an Employer might theoretically he li-
able to the Contractor in such a situation, it is submitted, will be if the Architest’s
decision or certificate has been made permanently binding on the Empleytr as to
what will constitute “extras” or varied work.™

The foregoing principles apply with equal force to all types of nriced contract,
whether lump sum or measured. In the latter (measured contract) Gase, differences
in “as built” quantities from the estimates in the original contact documents may
lead to upward or downward adjustments of the contract jrice. However, these
remeasurement provisions are designed only to apply to differences from the
original contract quantities resulting from errors in taking off the quantities from

Contracts, 4th edn (London: Sweet & Maxwell, 1914), Vol.2, p.462.

* See, e.g. Chittick and Taylor, Re (1954) 12 W.W.R. 653, Canada, referred to below.

P See Waison Lumber Co v Guennewig 226 N.E. (2d) 270 (1967) (Appellate Court of Tllinois), which
contains an admirable discussion of the law relating to variations generally in terms entirely consist-
ent with English and Commeonwealth law, and also of the commercial and practical background.

T Stifle v Myrick (1809) 2 Camp. 317.

71 See, for example, Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 Q.B. 1, CA.

In WMC Resources Ltd v Leighton Confractors Pry Lid [1999] WASCA 10 the Western Australia

Court of Appeal held that where a variation clause involved a discretionary valuation which was

sanctioned by the contract, the arbitrator subsequently appointed had no power to review that valu-

ation— see [76], [77]. The distinction between a discretionary decision and one involving objec-
tive assessment is not an easy one and it is unlikely that this decision would be the same in other
jurisdictions.
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he drawings, or from the inherently provisional and mere-dictable nature of the
E ntities estimates of the worl in question. Such provisions, on gna]y_ms, are not
glé:i gned to apply to changes in the quantities resu]tipg from al{erahons in the work
ordered by the Employer or their Architect, even if some of the tradltlonqlr}JK;

ntracts (including the JCT Forms) may confusingly (and it may be addeq withouw
7 logical justification and against the reasonable interest of the Employer) choose
ta(;l );pply the variation valuation clauses expressly to regulate adjustments under the
: rement clause.™ )
wrﬁe}?esl;li)?;n seen that an Employer does not generally warrant the accuracy of the
drawings or designs of their Architect.® _The Contractor prices the work on t_he bails
of the temporary work and preliminaries he cc?nslders necessary to achieve tle
design. Unless therefore the Employer h?,s spec:lﬁedla particular method o!f Wolr i‘
ing, the fact that the design proves more difficult to byﬂd_lS at the Contractor’s risk.
The inclusive price principle applies where a price is agreed for a variation or
change, whether before or after the changed work has been done:

« _where an extra price is agreed to in respect of a particular item, thﬂ_t person hgs a right {0 assume
ﬂ‘.lﬂt the contractor has taken into account all of his costs, direct and indirect, flowing ﬁ'om l]?e chz}n%le
in circumstances that led to the re-negotiation, and he will not later be presented with a bill for ad-
ditional comuiasation.”s?

The cerellary of the inclusive price principle is that if work is less gxtensive than
anticipated or is omitted from the scope of a lump sum contract theg in the absence
of a~eriation provision, the “inclusive price” will not be reduced.

(©) Remeasurement contracts—bills of quantities

Differences between “as built” quantities and those stated in bills or other
contractual estimates in unit price (measured) contracts frequ_ently come abou-t
without any alteration in the work being called for by the Arphlte.ct or Employer,
either because of errors in taking off quantities from the drawings in the first _place
or because of the inherently unpredictable or provisional extent of the particular
work in question. The difference between a lump sum contract and m_easured
contract in this situation lies in the fact that, in the former case, both parties carry
the risk of both of these types of difference and the price will not alter, whereas in
the latter the contract sum will be adjusted, up or down, to take account of the
differences. A change in quantity, although not itself a variation to the permanent
work, may cause a revision to the unit rate for that work if th_e increase or degrease
in quantity has rendered the original rate “unreasonable”. Since the primary inten-
tion of a remeasurement provision ought, therefore, be to remeasure only at the

% Compare C1.2.14.3 of the 2005 JCT TForm, and C1.55(2) of the ICE 7th edn. :I”he JCT 2005 Form
provides for valuation rules that include valuation rules for measurement, at CL5.6. o

% There are various different risks of this kind, which can all be allocated by express provision, mclugb
ing information about the site, data about the process fluid in ail and water contracts,‘so;_l cm.J_(h—
tions in civil engineering, and errors in detailed design, or the so-called Front End Engineering
Design taken over by a Contractor. These are discussed in Ch.3, above. There are usua]ily express
terms governing the allocation of such risks which generally place less risk on the Contractor than
the common law position expressed here.

81 See para.5—004 above.

82 Per 11\«'Iahoney 1 in Walter Cabot: Construction Lid v The Queen (1974) 44 D.L.R. (3d) 82, 90._ -

% See SWILtd v P&I Data Services Ltd [2007] B.L.R. 430 where the Court off Appea} tef_used to L_nfel
or imply a term to the effect that a variation reducing scope would ]e‘ad to a reduction ln't‘he prrice:

¥ See C11.12(2) and 2.2.2.2 of the 1963 and 1980 ICT Standard Forms, C1.5.6 of the 2005 JCT Standard
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PRICE AND VARIATIONS

quoted prices in the bills or any schedule, it becomes necessary to distinguish care-
fully between differences in quantities due to remeasurement or contained within
the lump sum intention, on the one hand, and differences due to variations or
changes resulting, as defined in this chapter, from an Employer or their Architect’s
instructions, on the other. Due to frequent obscurities of draftsmanship, this may
not always be easy. A particularly common source of discrepancies in the “as built”
quantities can be anticipated in civil engineering contracts, where it is frequently
not practical to give more than an approximate estimate of quantities derived from
existing ground levels at the time of contracting.

ILLUSTRATIONS

(1) A contract for power-station foundations stated: “This is a Schedule of Rates contract”,
and that the Employer would only be liable to pay for the “as built” measured quantity
of work at the rates in the schedule, whether that should be more or less than the quanti-
ties in the schedule. These quantities were stated to be approximately correct but no
guarantee was given. The same clause also stated that the work would be subject to
extras, additions, deductions, alterations, substitutions and omissions as provided for
in CIL10 and 11. Those clauses conferred a wide power to order variations, but placed
a limit of 10 per cent of the contract price on the total value of permitted “omissions”,
The contract price for this latter purpose was defined as the total value of the work
ascertained under the remeasurement clause, exclusive of the variations, etc. referred
to in that clause. The specification stated that the levels and dimensions shown on the
drawings were a general indication, and that the construction drawings and details
might give substantially differing levels and dimensions. In the event, the true in situ
levels were such that there were substantial reductions in the quantities of the
carthworks and concrete required by the design. Held, by the Court of Appeal of New
South Wales, that the word “omissions” in CL.11 meant omissions resulting from vari-
ations ordered by the Engineer, and not simple reductions in quantities resulting from
the actual levels of the ground: Arcos fndusnies v Eleciricity Commission of New Soubs
Wales (1973).53

(2) A Contractor tendered a lump sum in a highway contract, which contained no gexeral
remeasurement provision. The lump sum was the grossed-up total of varicse items at
estimated quantities and rates and prices in a schedule required to be.piiczd by the
tendering Contractors. The Contractor priced an item for approximately, 49,700 cubic
yards of topsoil to be placed in the finished embankments. The spesification provided:

“If ingufficient top soil to meet the requirements of the Works cannet Le obtained within the
right of way, the engineer may direct the contracior o obtain tup soil from other approved
locations.”

In addition to the placing item, which was priced at 15 shillings per cubic yard by
the Contractor, and grossed-up using the indicated quantities and included in the
tendered lump sum price, there was a £3 rate, without any estimated quantities and with
no grossed-up or provisional amount for inclusion in the price, for importing and plac-
ing topsail from outside the site. In the event, there was only 25,000 cubic yards of
topsoil available on site, and the contract requirement was also found to be greater than
expected, at over 60,000 cubic yards. Held, by the High Court of Australia, that on its
true construction the Contractor’s overall lump sum price included for the placing of
any amount of topsoil necessary for the contract requirements, if it could be taken from
the site, without any alteration to the contract sum; but in the event of topsoil needing
to be imported, he was entitled to be paid the £3 rate for whatever quantity needed to

Forms, and C1.56(2) of the ICE 7th edn.
8 [1973] 2 N.S.W.L.R. 186; 12 B.L.R. 65.
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be imported, and whether or not it exceeded the original total estimated quantities of
topsoil: Commissioner for Main Roads v Reed and Stuart (1974).% )

@3) Clause49 of a roadworks contract in Transvaal empowered the Engineer to order vari-
ations and permitted departures from the contract rates or prices in c_leﬁned circum-
stances, in terms identical to those in C1.51 of the pre-1973 ICE Conditions and the 3rd
edn of the FIDIC Conditions. The contract also provided elsewhere, in terms very
similar to the ICE and FIDIC Conditions, that the quantities were approximate only and
that the Contractor was to be paid for the actual work done at the unit rates a|1F1 prices
tendered. Clause 49 also provided that no order in writing should be required for
increases or decreases in the quantity of any work that was not the result of a varia-
tion order under the clause but the result of the quantities exceeding or being less t]jlall
those stated in the schedule of quantities. The Contractor conte_nded that this wording
(also found in the ICE and FIDIC Conditions) implied that differences in quantities
were indeed a variation, so that additional payments could be obtained under the vari-
ation clause. Held, by the Appellate Division, that it was fallacious to equate a varia-
tion of the quantity of the work as envisaged in CL49 with an increase or decrease of
quantities under the remeasurement provision, which was to be cgrned out atl the rates
and prices in the schedule of quantities: Grinaker Construction Lid v Transvaal
Provincial Administration (1978).57

The two Australian cases are right, it is submitted. Donaldson J, in an
unsatisfactory and, it would seem, shortly argued case in 1967,% toolf a contrary
view of the then ICE C11.51 and 52. However, that was a case where no item existed
in the bills for the work in question, and the case has been doubted on this as well
s on other grounds. The South African Grinaker contract differegl very 'shghtly
#:om the ICE and FIDIC conditions in that its remeasurement provision did make
an express reference to the contract rates and prices, whereas the ICE a_nd FIDIC
Conditions refer only to a valuation “in accordance with the contract” w1thout any
such reference to the prices. It is submitted that Grinaker’s Case is also right and
to be preferred to that of Donaldson J, and that the decision would have been t]_mj
same even had the remeasurement provision been identical to the 1CE and FIDIC
wording.® . N .

The same distinction between quantities arising from “as built” diﬁel'ellcgsla;1d
quantities arising from variations may need to be made in ir}tm_*preting provisions
not uncommonly found in contracts imposing a percentage limit restriction on the
amount of variations,? and when the difference in quantities must exceed a given
percentage before the re-rating provision can have appljcatiorj.‘”

Whether items of work which are not expressly mentioned in the contract docu-
ments should be regarded as included in the contract price, as being either
indispensably or contingently necessary to carry out the described work, has been
discussed above.

% [1974]48 A.L.JR. 641.

¥ [1978] 1 S.A.L.R. 78; 20 B.L.R. 30.

8 Crosby Lid v Poriland UDC (1967) 5 B.L.R. 121.

Contrast the difficult Privy Council decision of Mitsui Constriction v Aif Gen of Hong Kong (1 93}6)
33 B.L.R. 1, arrived at on different express wording, doubting the relevance of Grinaker to the is-
sue in that case, and itsell doubted and criticised by LN. Duncan Wallace in, “How Much Measure-
ment?” (1987) 3 Const, L.J. 3.

N See Ministry of Public Works v JM. Construction Lid [1983] 3 S.A. 58 (ADY; and LTA Construc-
tion Lid v Ministry of Public Works & Land Affairs [1994] 1 5.A. 153 (AD). '

' e.g FIDIC Red Book requires the quantity to have changed by more than 10% and to salisfy the oth?r
requirements of CL.12.3(a), of. the Silver Boolk, which retains the fixed price lump sum concept in
relation to variations (CL13).
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CHAPTER 9

ASSIGNMENTS, SUB-CONTRACTS AND TRADE CONTRACTS
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SECTION 9.1: ASSIGNMENT

(1) Imtroduction

The first part of this chapter is concerned with the transfer of rights and obliga- ~ 9-001
tions in the context of construction contracts, principally by assignment and
novation. The essential difference between assignment and novation is that one
contracting party can effect an assignment without the agreement of the other
contracting party, whereas novation requires an agreement between the original
contracting parties and the substitute Contractor. Novation is therefore a matter of
contract and the usual rules as to formation of contracts apply. The second part of
the chapter deals with vicarious performance and sub-contracts.

Not all contractual or tortious rights are assignable. The expression “chose in ac-
tion” is used to describe a right which is assignable. Originally the expression chose
in action was synonymous with a cause of action but since not all causes of action
are assignable as a chose, the terminology is not always useful. Choses in action
may either be legal choses in action (that is rights of action which were recognised
in law before the Judicature Act 1873), or equitable choses in action (which were
only enforceable in equity). The distinction remains of some significance because
it is only debts or other legal things in action which are assignable by the statutory
mechanism under 5.136(1) of the Law of Property Act 1925. Where the legal chose
is assignable, the right vests absolutely in the assignee once notice in writing has
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been given to the person liable to the assignor. If notice is not given, the assigned
right will still be enforceable, but if the assignment is of the legal chose, both as.
signor and assignee must be party to any proceedings to enforce that right.! Thig
may be either because there is a separation between the legal interest which remaing
in the assignor, and the beneficial interest which passes to the assignee, or becauge
the assignee is given a right to sue in the assignor’s name (essentially a power of
attorney). For an equitable assignment of an equitable chose, both assignor and ag-
signee must be parties to any proceedings if a claim for damages is asserted.2 If ap
assignment is ineffective to transfer rights to the assignee, for example because of
a contractual prohibition against assignment, the assignee may nonetheless acquire
rights over the chose to be transferred as between the assignor and assignee,?
whereby the assignor holds the benefit of the right assigned on trust for the ags-
signee or as a personal contract.

Novation, on the other hand, normally involves a new contract by which all
relevant parties agree that the performance of the original contracting party can be
substituted by a new contracting party. Novation avoids the difficulties and
complexities of assignment, since the parties are agreed that a novation can occur,
Thus for example, since the parties have agreed to substituted performance, the
burden as well as the benefit of a contract will be transferred. It is therefore usual
and helpful to distinguish between a novation of the contract and an assignment of
a right (or chose) under the contract.* Assignment is important for the obvious
reason that by the time the substitution is required or desired by one party, the other
party to the original contract may not consent to a novation.

Both assignment and novation are of considerable practical importance in the
context of construction contracts. Assignment, because it is a means by which a
transfer of rights can be made from a developer to a purchaser of a development
which may have originally been speculative. Novation, because it is a means by
which the obligations of a consultant can be transferred from the Employer to the
Contractor where the contract is for design and build.

In a construction contract, speaking generally, the liability of the Contractor i
to do woark and supply materials, and of the Employer (or the Main Contractérin
a sub-contract) to make due payment for them. The correlative rights of the par-
ties are, on the part of the Contractor, to receive payment, and, on the\part'of the
Employer or Main Contractor, to have the worl done in accordance with the
contract. The difficulties which arise in the law of assignmeni1n the case of
construction contracts are partly due to the fact that the rules gaverning assign-
ment have evolved from comparatively simple contracts, such as money debts and
contracts of sale. The convenient dichotomy of benefit and burden and rights and
liabilities is not so easy to identify in the case of more complicated contracts,
involving a complex interrelationship of rights and liabilities.

An important starting point is that it is only the benefit of a contract which is as-

I Cator v Croydon Canal Co (1843) 4 Y.&C.X. 593.

This statement is not uncontroversial, and may depend upon whether the matter is viewed as a mat-
ter of procedure: Ceniral Insurance Co Lid v Seacalf Shipping Corp [1983] 2 Lloyd’s Rep. 25 per
Oliver L1 at 32; William Brandt Sons & Co v Dunlop Rubber Co Lid [1905] A.C. 454; Raiffeisen
Zentral Bank Osterreich AG v Five Star Trading LLC [2001] Q.B. 825, 50.

4 e Don King Productions Inc v Warren [1998] 2 All E.R. 608; cf. Barbados Trust Co Lid v Bank
of Zambia [2007] 1 Lloyd’s Rep. 495,

There is a separate situation in which the contract allows the transfer of rights to a specified third
party without the consent of the other contracting party. In this ease there is no novation, since the
agreement of the other party is not required, nor strictly is there an assignment.
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signable and not the contract itself. The burden of the contract is not assignable.
Lord Browne-Wilkinson stated this principle succinctly in Linden Gardens Trust
Lid v Lenesta Siudge Disposals Litd>:

“It is Lrite law that it is, in any event, impossible to assign ‘the contract’ as a whole, ie. includi.ng‘
both burden and benefit. The burden of a contract can never be assigned without the agreement of
the other party to the contract, which event will give rise to a novation.”

It is fundamental that English law, as indeed most legal systems, does not
recognise or permit the assignment of contractual liabilities so as to extinguish the
liability of the assignor without the agreement of the other contracting party. Thus
in Tolhurst v Associated Portland Cement Manufacturers® Collins MR said:

“It is, I think, quite clear that neither at law nor in equity could the burden of a contract be shifted
off the shoulders of a contractor onto those of another without the consent of the contractee. A debtor
cannot relieve himself of his liability to his creditor by assigning the burden of the obligation to
somebody else; this can only be brought about by the consent of all three, and involves the release
of the original debtor.™

So, in construction contracts the Employer will be unable to divest itself of the li-
ability to pay for the work, or the Contractor of its responsibility for duly complet-
ing it, in the abgarice of a novation, or where by some act or conduct the other party
acquiesces iz th: new arrangement.?

In Young Kitchin,® a builder validly assigned his right to payment under the
contrast and his assignee sued upon the contract. The building Owner was permit-
ted (o o2t off damages due to delay by the builder to the extent of the assignee’s
claiiy as an equitable set-off (or defence), but not to recover any excess, for which
{iie builder-assignor remained liable.

[n the past, assignment problems likely to arise in connection with construction
projects were relatively simple; the great majority being concerned with assign-
ment of rights to receive payment by the Contractor, and a very small minority with
the Employer’s right to have the contract performed, as, for example, where a
developer might sell a project with the benefit of any previously concluded build-
ing contracts to another developer. For a time, the increasingly widespread
prevalence of defective work in newly completed buildings'® rarely raised assign-
ment problems, since the emergence of the 4nns’ liability in tort had meant that later
Owners or occupiers could proceed directly in tort against any of the parties
concerned with the original construction of the building, including the developer,
or their professional consultant, as well as Main Contractors and Sub-contractors,
without any need to use assigned rights for the purpose.

However, with the abolition of the Anns ' liability effected by the House of Lords’
decision in the D & F Estates and Murphy v Brenitwood DC cases,!! the advisers
of later Owners and occupiers of new buildings discovering defects have, failing a
remedy under the Defective Premises Act 1972, been obliged to re-direct their at-
tention to the remedies available by way of assignment at the time of purchase of

5[1994] 1 A.C. 85at 103; (1993) 63 B.L.R. 1.

& [1903] 2 K.B. 660.

T [1903] 2 K.B. 660, 668.

8 See, c.g. Juegers, ete. Ltd v Walker (1897) 77 L.T. 180.

® (1878) 3 Ex.D. 127.

W As to which, see LN. Duncan Wallace, “Defective Work: the New Flavours” (1990) 6 Const. L.J.
g7.

1119891 A.C. 177; [1991] A.C. 398; (1990) S0 B.L.R. L.

[1011]

Fdpnennne

9-003

9-004




R =

ASSIGNMENTS, SUB-CONTRACTS AND TRADE CONTRACTS

Ltd" the House of Lords declined to adopt this “broad” ground of recovery b
bare majority. However, the court had already established a “narrow” groumriy bag ?1
on Dunllop v Lambert," where the transfer of property was foreseen, and recoy :
by a third party was presumed to be the intention of the contract.20 J i
' Thirdly, further inroads to the general principle that the assignee stands in the ag
signor’s shoes, and therefore can recover no more than the assignor’s loss, ha b
been made by the decision of the Court of Appeal in Technotrade Lid v Lar:'(szo‘;iz
Ltd ' The Court of Appeal could not adopt the broad ground of recovery, since it
h_ad not been accepted in Panatown, and so proceeded by accepting tha} the as-
signee stood in the shoes of the assignor and therefore could recover no more than
the_ass1gn0r could have recovered. The Court of Appeal further observed that the
assignment was a transfer of a right of action not of a right to recover specific loss
Since, on the court’s analysis, the assi gnor would have been entitled to I‘f:‘COVEI“
substantial da_mages had it remained in occupation of the premises after the assien-
ment, the assignee could recover on the basis that in that event the assignor woﬁld
‘_have suﬁe_red loss in the amount corresponding to the expenditure of the assignee
in remedying the relevant defects. In arriving at this conclusion, Mummery LJ relied

on a passage in the judgment of Staughton LI in Linden Gardens Trust v j
il s n Gardens Trust v Lenestg

7T a case such as the present one must elucidate the proposition slightly: the assignee can recover
10 more damages than the assignor could have recovered if there had been no assignment, and if the
building had not been transferred to the assignee.” '

The actual amount of lass did not arise for decision in Technotrade.

ILLUSTRATION

A site investigation was carried out by Technotrade for the
Starglade. The site investigation was inadequate. Subsequently whig“\gﬁ'rk;} t\:vlcz:']f]:%e-
ing carried on the site a landslip ocourred causing significant damage. Extensive works
had to be undertaken by Larkstore, who had acquired the site by the date of the landsii=
Proceedings were started thereafter. After proceedings had been started an 2szi rr1-‘
ment of Starglade’s rights under the site investigation contract was made to [ ét{%re
Held, by the Court of Appeal, that Starglade would have been entitled 15 -1‘ECOV61:
substal}ual damages as a result of the landslip if it had remained the Owner of the land
at the time that thfa landslip occurred. Accordingly at the date of the a:§i61i|11e11t it had
ari g_ht to substantial damages which was capable of being transfertad ¢ Jjarkstore The
justification for holding that Technotrade was liable for the lozsun fact suffered b
Larkstore was that a similar loss would have been suffered by Starglade had it remaineﬁ
the Owner of the_s1_te throughout the relevant period: Technotrade v Larksiore (2006).2

[Note: The striking feature of this case is that the damage resultant from the landsl.i
occm_"red ata tllme when Larkstore was the Owner of the §ite, but before Larkstore hag
acquired any right to sue for the benefit of the site investigation contract.]

i In Technotrade, Rix LY emphasised the theme of the previous authorities as
ollows:

18 [2001]1 A.C. 518; [2000] B.L.R, 331.

B (1839)6 C.L. &F.

'E,;(Jeoall;c{,sl.Il.\J(i]E.llsl.cil;];l)\/allace, Still No Answer: Third Party Damage and the Legal Black Hole”
21 [2006] B.I..R. 345.

2 (1992) 57 B.L.R. 57, 81.

2 [2006] B.L.R. 345,

[1014]

SECTION 9.1: ASSIGNMENT

“the maxim that where there is a right there is a remedy; but it could also be said that the courts are
anxious to see, if possible, that where a real loss has heen cansed by a real breach of contract, then
there should if at all possible be a real remedy which directs Tecovery from the defendant towards
the party which has suffered the loss.”™

An assignment may also be of a part only of the rights or sum due under the
contract, which will not qualify as a statutory assignment.” Further, an assign-
ment may relate only to a future contractual right, for example, a Contractor may
assign rights under any contracts to be undertaken by them in the future, which,
nowever exptessed, can only operate as an agreement to assign. On the other hand,
an assignment of rights not yet accrued under an existing contract is valid, includ-
ing the right to damages for a breach not yet committed at the time of the
assignment.?®

(b) Legal assignments under s.136 Law of Property Act 1925

The Law of Property Act 1925 s.136(1) (which replaced 5.25(6) of the Judicature
Act 1873) provides for a statutory form of assignment in very specific terms. It
provides that an “absolute assignment” by writing under the hand of the assignor
of any debt or “other thing in action” of which express notice in writing has been
given to the debioror trustee is effective in law fo pass the legal right to the assignee.
This allows (ficassignee to sue the debtor in its own name without needing to join
the assignOr 48 a party to the action. For there to be an “absolute assignment” it is
necessary that the assignor retains no interest in the subject matter of the
assi¢niient, Thus an attempt to assign part only of the assignor’s rights will fail.

Atiempted assignments often fail to fulfil the requirement that the assignment is
atsolute. One obvious way in which it is not absolute is when the right or fund in
question is never actually transferred, but the chargee is given a right to payment
out of that right or fund. These are not considered to be absolute assignments within
the meaning of the Law of Property Act 1925,

ILLUSTRATIONS

(1) T was a creditor of the defendants for work done and plant and materials supplied to
an amount which was, subsequent to the assignment but previous to the action,
ascertained under an award as £31,109. By an indenture between G and T, reciting the
contract with the defendants, a previous advance by G to T, an agreement to advance
£5,000 more, and a still further sum not exceeding £10,000, T, after covenanting to
repay with interest such advances, assigned to G all sums of money due, or to become
due to him, T, from the defendants, subject to a proviso for redemption on repayment
of all moneys due. Held, by the Queen’s Bench Division, that G was held entitled to
sue the defendants on this assignment in its own name as “an absolute assignment (not
purporting to be by way of charge only)” under 5.25(6) of the Judicature Act 1873:
Tancred v Delagoa Bay etc. Railway (1889).%7

(2) A firm of builders delivered a document to the plaintiffs as follows:

“In consideration of money advanced from time to time we hereby charge the sum of £1,086,

U Technotrade v Larkstore [2006] B.L.R. 345, 83 per Rix LJ. See also Pegasus v Lrnst and Young,
applying Linden Gardens and Technoirade, [2012] EWHC 738 (Ch); [2012] S.T.1. 1387.

5 Williams v Atlantic Assurances [1933] 1 K.B. 81.

% See per Staughton LJ in Linden Gardens Trust Lid v Lenesta Sludge Disposals Lid (1992) 57 B.L.R.
57,93, CA. See also, LN. Duncan Wallace, “Assignment of Rights to Sue for Breach of Construc-
tion Contracts™ [1993] 109 1..Q.R. 82, 90-91, Staughton J's dictum was not dissented from on this
point in the House of Lords.

7 (1889) 23 Q.B.D. 239.
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?eg:.;}: J}igﬁﬁgmge due to usd fmn} ... Robertson on the completion of the ah
1¢ advances, and we hereby assi 1 our interest i
the money with added interest be repaid to y(;g w” stinthe above

ove buildings ag
~mentioned sum unti]

The plaintiffs gave notice to Robertson and sued for t

of Appeal, afier considering Tancred v Delagoa Bcj; :?l;g. sgg;?ﬁ]f o

signment under a mortgage with an express proviso for reassigan’lent on red i

was an al?so[ute assigiment, as the mortgagor-assignor would have to et
the reassignment to the original debtor and the latter would know wi
»‘Vhom the legal right was vested, and while that principle ought not gl
cases where there was An express provision for reassignment, the present assi
was _nivertl}eles‘s conditional because of the yse of the words. “until the rr e
repaid”, which limited the assurance to Robertson, and consequently the l;ﬁl]?% i

; ing sued alone, could not succeed: Durham Brothers v Robertson ( 1898% i e

(3) A building Contractor, in consideration of an overdraft from his bankers,
mstrument by way of continuing security to them for all money du, :
to becqme due under his building contracts ing theen

¥ the Coyt
* that while ap as-

th certainty jp
be confined to

writing was givey

to the building Owners, Held, by the Court of Appeal, ana following the Teasoning ip

Durham Brothers v Roberison 30 th inci
/ ’ at the principle relatine to
. mortgages wag
confined to cases where there wag an express proviso for reassignment gnﬁ the assinot
ment was absolute: Hughes v Pump House Hotel Co (1902)3 ’ e

Onfe substantial reason for the distinction between absolute assignments and

zl;?rges_iis tha; in t}llle gaa;c of a charge, ifthe assignee sued the debtor the court could
€c1de wno the debtor should finally pay without reviews iti
. . i lewing the positi
lljael[tnwean the assignee and assignor, and this could not be done wit%out hI;vingOéloEtl]f
elore the court. Absolute assignment leaves no doubt as to the assignee’s right to
seek redress from the debtor. So, w_here an assignment of a debt to a bank was held

agreement with the bank, the right assiened o S

O RL , g gned could not be enforced as a_g\1%¢
}}) similar resu‘l} has arisen‘ in respect of other conditional assignments.which can-

got g sald to 3132e_ absolute” for the purposes of the Act. In Herkules Piling v Tilbury
onstriction® it was held that an assignment subject to a condiaon, whether a

di i np nt T Jat i 10[1 S 1 1 I)e .e‘ (=1} 5dna
Co 'I t1io |ecede or co d t Sub equEI i was no (8] ¢
- l 5 V1EW a n bSO ute

* (1889)23 Q.B.D. 239, see above.

» [1898] 1 Q.B. 765.

0 [1898]1 Q.B. 765, see above.

W [1902] 2 K B. 190,

3 (1992) 81 B.L.R. 107.

B Holrv Heatherfield Truse Lid [1942]2 K B, |
“ Westerton, Re [1919] 2 Ch 104, ‘
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date of the assignment, it will be invalid as a statutory assignment,* although it may
be valid as an equitable assignment.

In construction contracts, a Contractor requiring working capital or which finds
itself in financial difficulties may assign all moneys due or to become due under a
contract to a bank, factor or creditor. An assignment of the retention moneys alone
is also not uncommon in practice. An assignment of this latter kind was held to
qualify as a valid statutory assignment in G & T Earle Ltd v Hemsworth Rural DCp3e
by the Court of Appeal affirming Wright J, and a number of earlier cases to the same

effect.
(¢) Equitable assignments

Even if an assignment cannot take effect as a statutory assignment, either because
it is not in writing, or because notice is not given, or because it is conditional, or
by way of charge only, or of part only of the debt, it may nevertheless be a valid
equitable assignment. An equitable assignment may be perfectly effective despite
its being by word of mouth only, and equally need not be supported by considera-
tion,*” although the completed transfer of the right in question must be plainly
shown. There(maust have been some action or statement evincing a positive inten-
tion to assign, so that the mere inclusion of an assignable direct warranty by a
designey ii-iavour of a developer vendor in a bundle of documents sent by the
vendsi's iquidator to a purchaser of property in circumstances indicating a need
for Tisassignment to the purchaser, was held ineffective.’*

Nor need notice to the debtor be given, although this is highly desirable from the
pssignee’s point of view, since by doing so priotity against any other assignee will
be obtained, and any subsequent equities by the debtor contractee against the debt
will be avoided, as also the risk of the debtor’s obligation being discharged by pay-
ment to the assignor.

While an absolute assignee of any equitable right can alse sue in its own name,
this is not the case if the right is a legal one,® and as an ordinary rule, equity will
require the assignor to be joined. In Three Rivers DC v Bank of England * Waite
and Peter Gibson LJJ recognised this as a general principle, although that case was
concerned with the question of whether an assignor must add the assignee as a
claimant.*! Peter Gibson LJ held that save in “special circumstances” the court will
require the equitable assignee of a legal chose in action to join the assignor “as a
procedural requirement so that the assignor might be bound and the debtor
protected.”+

The question of whether or not both the assignor and the assignee must be par-

#® W.F. Harvison & Co Ltd v Burke 1 956] | W.L.R. 419 (or if the amount of the debt is wrongly stated,
per Denning [LI).

3 (1928)44 T.L.R. 758,

3 Holt v Heatherfield Trust Lid [1942]1 2 K.B. 1.

* Allied Carpets Group Ple v WMP (a Firm) [2002] B.L.R. 433 (HH Judge Bowsher QC). See also,
Swiss Bank Corp v Lloyds Bank [1982] A.C. 584, 613; and Kijowski v New Capital Properties (1990)
L5 Con. L.R. 1, in which it was held that there had been no intention to assign and see Burridge v
MPH Soccer Management Ltd [2011]1 EWCA Civ 835 (equitable assignment of debt inferred solely
from instruction by assignor to pay the debt into the account of the assignee).

* See, e.g. an ordinary contractual right.

“[1996] Q.B. 292 CA.

- See [1996] Q.B. 292, 304B—H per Waite 1.,

2 [1996] Q.B. 292, 313F~G per Peter Gibson LI
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ties to a claim based on an equitable assignment remai i
i : ‘ g remains open as is shown b
zo;l?;a?tmf cases of Bexhill UK Lid v Razzaq® and Cluttons LLP v Regis Gﬁi}ﬁ
. * In the former case the assignor was required to b i
o ey et g q e a party whereas in Cly.
In Raiffeisen Zentralbank Osterreich AG v Five Star General Trading LLC %

Mance LJ stated the position in the authoriti i i i
. i ies regarding equitable a
a legal chose in action thus: e R

e . " . .

There is a 1'.1.116 of practice that the assignor should be joined but that rule will not be insisted u
whe_le_thcre is no nef-:d, in particular if there is no risk of a separate claim by the assignor ... The g)aon
for joinder will obviously be strongest if there is an issue between assignor and assiance‘r.eu .
(= &

the existence ig : : 3 ardin,
< ¢ of an assignment or the equitable assignee has acquired only part of a chose in acn'oﬁ

The current position in the authorities means that although the rule is not absolute
a cautious assignee of a legal chose in action under i i ]
. an equitable assi

always add the assignor. : i

The necessity for joinder in cases of non-statutory assignment is due to the fact
that both the court and t-he c_lebtor will need to know the exact current state of ac-
counts or of mutual obligations as between assignor and assignee and give good
discharge for any judgment.*s For the same reason, an assignor under an equitable

or non-statutory aSSLgmnent may not sue alone, at any rate once notice of the as-
signment has been given.*’

ILLUSTRATION

Plastering Sub-contractors claimed that £1,808 was due / i
antractors. The Sub-contractors had entered into an arraugemetnc; ?ifllxntl:)e)irt(]:\ir?/;im
pliers and with the Main Contractors whereby the latter were given an inevocabll}e:
authority to pay £1,558 to the suppliers as a good and sufficient discharge of the mone
due for the plastering worlk to the extent of the sum so paid. Held, by the Court of A; ’
peal, that the arrangement amounted to an assignment to the suppl; ers by way of cha; 13;
of part of the alleged debt due to the plastering Sub-contractors, who could not sue }?r

the work done without joining t iers: v ;
iy Joining the suppliers: Walter & Sullivan Lid v J. Murphy& Sons

See Kapoor v National Westminster Bank Plc® at [307-]43] fors
mary of the current approach. 30L43] Regesiilowg

(d) Assignment of rights under personal contracts

Rights _which are personal in nature are not assignable, Whether the rights are
persopa] is a matter of the presumed intention of the parties to the contract and
therefore a question of construction. The characteristic of a personal right is if the
performance by the other party is an important matter because of the personal

4 [2012] EWCA Civ 1376.

ﬁ [2012] EWCA Civ 965.

s [2001] Q.B. 825; [2001] 2 W.L.R. 1344, 60.

See the Durham Brothers case, above, para.9-009.

See, e.g. Steel Wing Co Lid, Re [1921] 1 Ch 349 (assignment of part of the debt). Compare Cortage

Club Estates Ltd v Woodside E 6 ; - i
oot belcc:w_ v Woodside Estates Co (Amersham) Lid [1928] 2 K.B. 463, discussed in another

4 [1955]2 Q.B. 584.
% [2011]EWCA Civ 1083,
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requirements or special skill of one party then the contract is likely to be a personal

ne.
4 By the nature of construction contracts, it is not obvious that an assignment of
the parties” rights, whether of the Contractor to receive the price or of the Employer
to have the work done according to the contract, can prejudice the other party to
the Contract. In Charlotte Thirty Lid and Bison Ltd v Croker Lid,** HH Judge
Malcolm Potter QC accepted this as a general rule’! and saw it as supported by the
line of authorities before and after Tolhurst v Associated Portland Cement
Manufacturers.

However, any general statement that building contracts do not give 1ise to
personal rights and obligations is too broad. An assignment by an Employer under
a construction contract where the work is not very clearly defined, or to a large
extent provisional, and where wide powers to order variations are available, might
prejudice the Contractor, depending upon the requirements ot standing of the
proposed assignee.* Moreovet, some Employers or their construction profession-
als may well be regarded as more strict in their administration of their contracts and
in the enforcement of remedies than others, but it would seem that arguments that
the Employer’s rdle in a construction contract is for that reason personal, and so
preventing assigament of the benefit of the contract without consent, have not been
generally accepted by the courts.™

Tn Lindes.Gardens Trust Ltd v Lenesta Studge Disposal Ltd> such considera-
tions influenced the House of Lords in upholding an express prohibition on assign-
menfs. saying construction contracts were “pregnant with disputes” so a Contrac-
tar-has interest in dealing only “with the particular employer with whom he has
~hasen to enter into a contract”.%®

ILLUSTRATIONS

(1) Owners of chalk pits contracted to supply all the chalk requirements for 50 years of a
company operating a cement works. The cement manufacturers assigned their whole
undertaking, including the benefit of their various contracts. Held, by the House of
Lords, that the chalk pit Owners were bound to continue to supply the requirements
of the works for the new company: Tolhurst v Associaled Portland Cement (1903).57

(2) Aprovision merchant agreed to supply a cake manufacturer with all the eggs he should
require for his business for one year, the manufacturer undertaking not to purchase eggs
elsewhere during that period provided the merchant was able to supply them. During
the year the manufacturer transferred his business to a bakery company with branches
all over the couniry, whereas the manufacturer had only three places of business. Held,
by the Court of Appeal, distinguishing Tolhursi’s case, above, on the ground that the
contract there was to supply the needs of a particular place (the cement works), that
the contract was personal and could not be assigned: Kemyp v Baerselman (1906).5

Cases on this subject, depending on their facts and surrounding circumstances,

s 11990] Con. L.R. 46

S 24 Con. L.R. 46, 56.

2 [1903] A.C. 414. See also, Shayler v Woolf [1946] Ch 320.

% See the rather similar position of a vendor undertaking pre-completion building works in Southway
Group Ltd v Wolff (1991) 57 B.L.R. 33,

5t See Staughton LI's dicta to this effect in Linden Gardens (1992) 57 B.L.R. 57, 93.

5% (1993)63 B.L.R. 1.

56 See Linden Gardens (above) at 105. However, the matter was in the event subject (o an express
provision which prohibited assignment for either party without written consent of the other.

STO[1903] ALC. 414,

58 [1906] 2 K.B, 604.
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are likely to be found fallj i
) ug on each side of a diffi '
o : i of a difficult borderline. In additi
ofcon;‘; a:;?;s La_bob\_/]el,_sefgthe illustrations in the section on ‘v’icarious[ l;:rigmon i
0 Lontraciual allti i 1;1]188: below, some of which in fact concern assignmez?in?e
pomited that al C;)Llljbt h r%ghts such as a warranty that a completed buildin is; ft‘ 3
m defect iaeneﬁteot“j allje _pla_mly assignable, it is necessary to consider wgith -
e incapagle L:)lfldm.g contract which has not been fully executed (\:)\E(T[T
: assignment or vicariou
particular to whether the contract i i R
: ] act involves particul ills, individus o
D ! _ s particular skills, individual ch isti
orth 'pames_, extensive co-operation, trust, or ill-defined oblipati hich ool 18
figinal parties understand. EHanswch oy A8
Itis becau_se.o'f these uncertainties that constructi
express prohibitions against assignment

Even in personal contr
acts such as between E I
o P tween Employers and their essi
e 01]1 1S; hl:, i s (;:](i‘;au;:k;g\qfn f(}31r the parties to agree that one party rn'fyr (z)ifs?s?zfltjlal
‘ - whilst the other cannot. So if 2 »
oo : the other cannot, o if the Emplo i
el peﬂ% ?;"::T;]tefctura] firm for their iconic style of design anpd nﬁegtﬁzi jg‘ef by
e e :r Stirewqu an express non-assignment clause is often incluii:éw
s ; ll'np]_c;yey may well assign the contract to a third -
Wh hose only obligation is to pay the Architect’s fees P
en a i i | fai :
purported assignment fails due to the personal nature of the contractyal
i ua

l'elaﬂonship ””H dOB not ])1 vent ere b e ]} (o] y
" 2 S (=} n th 3 i I
l . .ﬂ T €1 1g an agl ment Bf.W £n ti‘lﬁ a&Si&nO

on contracts frequently contaip

(e) Notice

As already stated, noti i
,» notice of an assignt
e : ‘ : ignment to the debtor or party liable i
P equitab[::yazz?egtl al for a statutory assignment, and while not essengrgil;lt}i/nltl']abk' Tb
o ‘gi 1Eents, is highly desirable from the point of view nf‘the a hed
; - . . - e SI!T \
M- Oglyv; I—emctp :ﬂaiiltg}?n?nt I8 1n writing and net conditional, or bvS v-'i e“lF
g hoage o S!ingje partol fa ebt only (for th;'s purpose retention mon\‘-;'K c;g l;)
il i s , separate from any remaining balances due) thefst c;f ti ‘
o e das a statutqry_asmgnment, and hence enable -1‘*1e..‘a‘s ignee of
s ang or ebt.to Suc€ 1 Its own name, in the same vay és SI%DBE o
assis equitable right or debt, without the expense ot 1tin: he a S_Olute
g pense ouicining the assignor
. Secondly, in the case of assignment of a debt to
lSI:ﬁ'garC[ thf: notice and pay the Contractor and no
peril, and will be liable to pay twice over.6! .
Thirdly, the assi i l
] gnee will thereby gain priori : '
me;;/ be who have not already given nfticael‘;J2 S BT R
ourthl i i et
the den 3/5: t?;‘is;(s;ﬂ;alz ngay avgld the creation of any later new equities against
» for , by an Employer making f
ecpic ng aking further volunta
jspgwen hooqu:‘izfsa?:;:qsseiq:lentlfy aris I| ng under the contract itself) E?;:lliy ggcfgﬁsz
; , an assignee for value takes priorit - .
Y over a subsequent gamishee

the Conp‘actor, Employers who
t the assignee will do so at their

59 [S)ee Section 9.1, sub-section (9),
on King Productions v Warren 1200

e : : [2000) Ch 291 ¢f, Milroy v

i;;m) v Bannister (1878) 3 Q.B.D. 569, illustratec he](:/f:/?y : /a_urd(ESGZ} Bl man
ard v Buncombe [1893] A.C. 369, PS03,

i)
6l

62
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¢ the latter can only take under their order what could properly and without
giolation of the rights of others be dealt with by the judgment debtor.®*

An additional reason may be that, under the express terms of many prohibition
clauses, a valid permitted assignment whether by Employer or Contractor requires
the consent of the other party to be effective. Even where, as often the case with
|eases, there may be a still further proviso prohibiting unreasonable withholding of
nt (see further the discussion below on prohibitions against assignment) and

no reasonable ground for objection, consent must neverthe-
o be valid.5* As to when it is

Lid v MacNamara® and JML

ginc

conse
there is self-evidently
less be requested and refused if the assignment is t
reasonable to refuse consent, see Lymington Marina
pirect Ltd v Freesat UK Ltd.%

Only the statutory notice needs to be in writing (except in the case of equitable
interests in land or personalty, where writing is required under s.137(3) of the Law
of Property Act 1925, but this is not likely to arise in building contracts).

No particular form is required, but the notice must be clear and unambiguous.
The fact of assignment should be stated, and the debtor informed that the assignee
is by virtue of the assignment entitled to payment or performance of the obliga-
tion in questionnA mere indication that payment may be made to a third party as

agent for the ereditor is insufficient.t’

() Assignee takes subject to equities

Awsighees, whether under statutory or equitable assignments, take subject to all
Jufences available against the assignor, including equitable set-offs (that is, cross-
claims for damages arising out of the same contract or transaction which rank as a
defence up to but not exceeding the value of the right assigned. The excess
thereafter represents a true counterclaim and not a set-off and is maintainable only

against the assignee.)

|LLUSTRATION

1tiff money due from the defendant building Owner
1d, by Cleasby B, that the defendant might set off any
£ the claim, but might not recover
ung v Kitchin (1878).%

A builder assigned to the plais
on completion of the building. He
damages caused by delay of the builder to the extent ¢
damages in excess of the claim against the assignee: Yo

(3) Assignment of Contractual Liabilities, or the Burden of the
Contract

Tt is fundamental that although the benefit of a contract can be assigned, a
contracting party can never assign its Jiabilities to be discharged by another. That

& Pickering v llfracombe Raitway (1868) L.R, 3 C.P. 235; Badely v Consolidated Bank (1 888) 38 Ch
D. 238: Davis v Freethy (1890) 24 Q.B.D. 519; Evans Coleman & Co v Nelson Construction (1958)
16 D.L.R. (2d) 123.

“  See per Millett LI in Hendry v Chartsearch [2000] 2 T.C.L.R. 115 CA, cited with other early authori-
ties by J.A, Tackaberry QC in “Assignment of the Right to Arbitration™ (2001) 17 Const. L.J. 287,
288, Further, as to when it is reasonable to refuse consent, sec Lymington Marina Ltd v MacNamara
[2007] EWCA Civ 151 and JML Direct Ltd v Freesat UK Lid [2009] EWHC 616 (Ch).

65 |2007] EWCA Civ 151,

66 [2009] EWHC 616 (Ch).

6 See Percival v Dunn (1885) 29 Ch D. 128, below a para.9-037.

6 [1878] 3 Ex.D. 127.
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can only be done by agreement, i.e. by novation, which is the transfer by agree-
ment of both the rights and liabilities under a contract undertaken by both the
original contracting parties and the third party. The phraseology that is tradition-
ally used is that of benefit and burden: the benefit of the contract can be assigned,
but not the burden of the contract. 7

There are, however, two rarely used exceptions to this general rule against as-
signment of burdens.

(a) Conditional benefit

It is permissible to assign the benefit of a contract and attach conditions that run
with the enjoyment of that benefit such that the burden of a contract will have to
be accounted for in order that the benefits can be received. In Schiffahrtsgesellschaft
Detlef Von Appen v Voest Alpine Intertrading GmbH™ it was held that the right to
extract minerals was to be subject to the duty to pay compensation if due to the
extraction the land suffered from subsidence giving rise to compensation due from
the assignee of that mining right. More generally and without prior conditional
agreement the rule that an assignment is subject to equities, including equitable set-
off, will make contractual liabilities highly relevant. Thus it is well recognised that
if a Contractor assigns monies to a bank that are due from the Employer, then whilst
the bank is under no liability to the Employer and no such liability has been as-
signed, nevertheless if the builder breaches the construction contract then the
Employer can reduce the bank’s claim when calling on the debt by reference to the
poor performance, allowing an abatement.”

(b) Pure benefit

In Tito v Waddell™ Megarry VC developed a new concept distinguished from
conditional burdens and described as the “pure principle of benefit and burden” *
This pure principle is regarded as a further limited exception to the generai tule,
which has the restrictions applied that the condition giving rise to the burdsan must
be relevant to the exercise of the right and that there must have been 2 cleur inten-
tion of the parties to allow this assignment, i.e. it cannot be exercised. unilaterally
by one party to the contract as in usual assignments. The first tesc 0 the exception
was Rhone v Stephens™ in which the owner of a house agrevd io-keep the roof of
the house and adjoining property in repair. Both the house and adjoining cottage
were then sold and the assignee attempted to argue that this was a pure benefit case.
This argument was rejected because the condition giving tise to the need to repair
was not relevant to the exercise of that right. Hence the purchaser of the cottage
could not require the purchaser of the house to continue to repair the roof of the cot-
tage; it was not a condition of the right to occupy the house that the roof had to be
repaired nor was it relevant to occupation.

8 The traditional language is still used, e.g. Linden Gardens (above) [1994] 1 A.C. 86, 103: “the burden
of a contract can never be assigned without the consent of the other party to the contract.”

0 [1997] 2 Lloyd’s Rep. 279.

T Bee Young v Kitchin (see para.9-018, above); and The Triden! Beauty [1994] 1 W.L.R, 161, 165.

2 [1977] Ch 106.

7 [1977] Ch 106, 302.

T [1994] 2 AC. 310, 322.
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(4) Unassignable Contractual Rights and Remedies, and the
Damages Recoverable on Assignment

Certain rights are by reason of their nature not permitted to be assigned. Apart
from some perhaps doubtful extensions of the previously disgusscd category of
rights under “personal” contracts, under which contractual rights of seizure or
forfeitare, or under an arbitration clause, have been held not to pass upon an as-
signment of the benefit of the contract, the principal exception to assignability will
be found where what is assigned is a “bare” right to sue for damages of breach of
contract.” The exceptions to this rule are closely linked to the question of how an
assignee’s rights are enforced, and the extent to which they can recover substantial
damages in litigation, and that question is examined here.

(a) Bare right of litigation

The common law prohibited the buying and selling of rights to litigate, and the
rules of champerty and of the ancient tort of maintenance still exist, although as set
out below, substantial inroads have been made. An assignment of a bare right of
litigation which fswnattached to a lawful transfer of other property to the assignee
(such as the assigiment of a dilapidations claim upon the transfer of alease, ora
ship-builder”v-assignment on delivery of a ship to a ship-owner of a right of dam-
ages againsi a Sub-contractor”) offends against the principles of the tort of
mainterance, and is unassignable as being a mere “trafficking in litigation”, unless
fhe(assignee can show what has been described by the House of Lords in Trendiex
Tvading v Credit Suisse as “a genuine and substantial commercial interest in tal-
ing the assignment and enforcing it for his own benefit”.”

The *“genuine commercial interest” test in Trendtex has severely limited the reach
of the common law prohibition on maintenance and champerty.” Subsequent
authorities have continued this trend. The common law rule that no one can interfere
in or profit from litigation, which was embodied in the doctrines of maintenance and
champerty, is now only important where the commercial interest does not exist. In
Trendtex Trading v Credit Suisse, Lord Wilberforce stated that an assignment ofa
bare cause of action which involved the likelihood of a profit being made (beyond
the genuine commercial interest) “would savour of champerty™.®

However, some profit beyond the commercial interest will not render the whole
transaction void. In Browntown v Edward Moore Incubon Ltd®' the Court of Ap-
peal held that a defendant who had settled with the plaintiff had a genuine com-
mercial interest in taking an assignment of the plaintif’s claim against the other
defendant who was denying liability. This was not limited to cases where the as-
signee would recover no more than their commercial interest; a profit on the transac-

% Prosser v Edmonds (1835) 1 Y. & C. (Exch.) 48; Gregg v Bromley [1912] 2 K.B. 474.

T See fillis v Torrington [1920] 1 K.B. 399.

T Constant v Kincaid (1902) 4 F. (CL. of Ses.) 901.

% Trendtex Trading Corp v Credit Suisse [1982] A.C. 679, 703F.

% In Cant, In the matter of Novaline Pty Lid (In Lig) [2011] F.C.A. 898, the Federal Court of Australia
deemed the interest of a former director and creditor of a defunct company in the overall pool of
assets available for distribution to creditors a genuine commercial interest allowing him to take an
assignment of a bare right to litigate from the company’s liquidators.

8 Trendrex |1982] A.C. 679, 694G, per Lord Wilberforce.

81198573 All E.R. 499. See also Eurocall Lid v Energis Cominunications Lid [2010] EWHC 1730
(QB).
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t]OI‘l‘dld not automatically render the transaction void. The prospect of excessi b) Asacompromise of litigation
profit may properly be taken into account in deciding whether the commercial int i (
est was genuine.” Moreover, assignments by insolvency trustees or liquidat .
(thel_'e often being few other assets to fund litigation on behalf of the creditors) h o
traditionally been upheld and treated as a privileged class of transaction BEIIIVE

It not infrequently occurs that, in the course of multi-partite litigation, one party ~ 9-024
may COMpromise a claim against it by another party on the basis of assigning to that
party its own rights against yet another party to the liti gation.® Such assignments
have been upheld in appropriate circumstances, notwithstanding objections that they

rapgmati ig 83 ; ¥ i : .
S Blga k:ﬂig?:ﬁgni;’:; lifyﬁéla‘ii S'tf;;et?znl ; D;ﬁ Sql;?(rie C?F:hfa proceeds. Thus in Stein were void as assignments of a bare right to sue: see, for example, the New Zealand
bankrupt but before trial in return fora s bgt ty - ed plaintiff after he had become case of FI‘LS*CO Lid v Kz{tgs_ron _Par'mer.i Ltcg“m where the c‘lgunant Employe_r, fol-
gy e ¢ ubstantia share of the proceeds was upheld, lowing the Contractor’s liquidation, entered into a compromise agreement with the

g the proceedings to continue with renewed legal aid on joinder of the Contractor’s liquidators pursuant to which the Employer waived its claims against

trustee..% the Contractor in return for an assignment of the Contractor’s claims against the

lAgam, though an assignment to an individual was previously invalidated on E -consmastor, Fare J held, obitar, ™

icy g “outt o o .
Felaﬁya?gor? idf)ti};ij\i ; 0;11’1 fif];\}ppea] where its ]JII‘I llC1p?.l object had been to obtain “The _assi:gnmcnt.in this case is clearly designed_to avoid unnecessary and prolonged steps in a series
) vailable to a company,* that case was expressly over- of litigation designed to recover from the ultimate alleged wrongdoer damages sufferad by the
ruled by the House of Lords in the combined Norglen Ltd v Reeds Rains Prudenti | plaintiff. T certainly therefore conclude (for the purposes of a strike out application) that the plaintiff
Lid and Circuit Systems Ltd v Zuken-Redac (UK) Ltd cases.®” in terms expres f’d has a genuine commercial interest in taking the assignment so that it has the possibility of recover-
by Lord Hoffmann which were wide enough not only to 1'36'60 M PIORER ing for its own benefit _clamage which it s_uslaiugd in the first place, and w,lnch it would claim against
champerty challenges but al C -J almienance (IJI‘ [the Contractor] who, in turn, would claim against the [Sub-contractor].”
: PEILY g also objections by defendants to assignments in
insolvency cases where the principal objective was to gain procedural or tax ICEUSTRATION

advantages for the bankrupt estate, such as obtaining legal aid (Circuit Systems) or

avoiding a security for costs order against a plaintiff insolvent company (Norg! en) Qwaels of a hospital, where certain stacks had collapsed, sued variously in contract

or t0¢% the Main Contractors, the Sub-contractor suppliets of certain concrete rings used
\n onstructing the stacks, and the Architects, Structural Engineers and Heating

FEIERtttttnnny

ILLUSTRATION

A Contractor had a claim against the Bahamian government and the government-
owned national airline carrier Bahamasair for delay and disruption caused to CAASL’s
develnp.ment of a site for the government. This claim was for a six-figure sum A'ﬁ‘er
proceedings had been commenced, the Contractor sold the business to a third pal:t but
did not sell or assign the benefit of the claim. Subsequently, the Contractor assiy’ ed
its entire interest in the litigation for §10 to Aerostar, a limited company formed bgnl -
sole shareho]der. At first instance and on appeal, the assignment was held to be vy ']i:\i
as assigniment of a bare right to litigate. The Privy Council allowed the Cont astor's
appeal. Baroness Hale, who delivered the Privy Council judgment, stated *Eﬂa*f: )

“In order to decide whether the jar ticular t ansacti is permissible, it isteszent y 100K at
3 tion is permissible, i 3. dal to lool
the transaction as a whole and to ask whether t ere is ¢ ¥ i ini W! i i\ ; 1
3 e ; 18 an h]ﬂg in it which.is contrar y to ]lllth

Given that Aerostar owned all the shares in the original Conira-iar the assi gnment was

a “perfectly sensible business arrangement.”: Massai Aviation Servi
- o o i Aviation Se 3
A g ivices Ltd v Att Gen

82

83
i
85
fo
87
88

[.]985] 3 ‘.A]] E.R. 499, 5087509 per LLoyd LI. See also the Privy Council decision in Massai Avia-
tion S&’.}’!RICES Ld v Ait Gen for the Bahamas [2007] UKPC 12. Baroness Hale’s speech sets out the
ag}hontzes subs:equ_ent to Trendtex and the common law position on assignment of bare rights fo
litigate. For a first instance case where these earlier decisions were applied see Tinseltime Lid v
Roberts [2011] EWHC 1199 (TCC); [2011] B.L.R. 515. . ’
See per Lord Hoffmann in Circuit Systems Lid v Zuken-Redac (UK, #A

i ey % n-Redac (UK) Ltd (1997) 87 B.L.R. 1 at 14C,
Sffie also, Grovewood Holdings Ple v James Capel [1995] 2 Ch 80

Advance Technology Structures Lid v Cray Valley Products Lid ']'993 63

(1997) 87 B.L.R. 1;[1999] 2 A.C. I, : preaB

[20.07] UKP(,; 12. Seeﬁhy c-olmraﬁl‘ the decision of Judge Alison McKenna in Skywell (UK) Lid v
Rc;ve:jue“d’c Customs Commissioners concluding that the assignment of a bare right to litigate
intended to protect an independent interest previously acquired, was ¢ ertous ¢ i,
b L iy y acquired, was champertous and unenforce-

[1024]

Ingineers. All parties, except the Heating Engineers, agreed to contribute and meet the
Employers’ claim in an agreed sum. The Structural Engineers then agreed with the
Employers and the remaining defendants that they would meet the Heating Engineers’
proposed share of the total sum in return for an assignment of the Employers” claims
and of the other defendants’ various third party claims against the Heating Engineers,
together with arrangements for reducing contributions if sums were recovered in their
names from the Heating Engineers. No notice was given of the assignments, and the
Heating Engineers objected to them as being void for maintenance and champerty.
Held, by HH Judge Newey QC, that in the absence of notice the assignment took ef-
fect as an equitable assignment of the various claims; and that the Structural Engineers
had a genuine commercial interest in the assignments and in enforcing the claims, so
that they were valid and effective, notwithstanding a theoretical possibility of profit
from the agreement: South East Thames Regional Health Authority v Y.J. Lovell
(1985).2

(¢) Where property of third party is damaged

Building or plant constructed under a building or engineering confract is very
commonly sold on before completion, and the Employer is not necessarily the
Owner of the real property interest. Such arrangements often involve the assign-
ments of rights under the building or engineering contract, or under collateral war-
ranties can fall foul of the technicalities of the law of assignment. The circumstances
in which an assignee can litigate and recover its losses are therefore of great
importance.

i)

9t
91
(1%

TR nnennes

The Court of Appeal decision in Kazeminy v Siddigi [2012] EWCA Civ 416 underlines the
importance of considering assignee claims when drafting and agreeing settlement agreements.
[2011] NZHC 514 (24 May 2011).

At |68].

[1985]1 32 B.L.R, 127. See also, Constant v Kincaid (1902) 4 Ct. of Sess. 901; Hydrocarbons Great
Rritain Lid v Cammell Laird Shipbuilders Lid (1991) 53 B.L.R. &4, both illustrated below,
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Not only will an assignment, for example, of a ri
contract or for nggligence in tort, be eﬂ’ec]tive if ma}igeh;;[c;g Eil;r::?g;tfg; :rterz‘:hf()f
of property, but it now seems established that such an assignment will be eﬁ"ents' .
notwithstanding that, at the date of the assignment, there was no cause of actio Ct}i\m
known to the assignor, or indeed that, at the date of the assignment, no br i h o
cor{ﬂtlrg\ct_ orhother c[auslf of action had as yet even occurred.” J i

his is the result of the seminal line of cases comm i i in’
dcm'smn in the House of Lords, followed by Dar!z'ngtsr]@l(j;gvw;itf?/g;fijga;m :
Lidin the Court of Appeal, and culminating in the House of Lords in 2000 i L;II e’m
Mcfiflﬁ’pfe (?mzstrucfion Ltd v Panatown (illustrated below®) nA

The Linden Gardens and St Martin’s cases involve io fai
because expressl_y prohibited, assignment. They do notdo?ls:.;garlligsu?iﬁ ad{;u]ed,
on the law of assignment but are concerned solely with the question,of Wh{:thep'iﬁd
doctrine of privity of contract excludes enforcement of a right to damages b tlh' ;
party beneficiaries in situations where assignment is absent.% T

ILLUSTRATION

In two linked cases there were express prohibiti inst “assi

contract’l’ by the Employers in all the Fe!e'vast buildinog]1 zoﬁlgt;rl:(]:tsst'. 15112:;%11\221;1:'1(;{;]:&
be ‘eﬂ"ectwe to prevent the assignees from suing or recovering in both cases. Since fl :
assignors were no lOIIlgEI' a party in the Linden Gardens action, but only thel assi i
had brought proceefhngs, it was held that the Contractors in tliat case had a comgtﬁis
defence. Howgver, in the 57 Martin’s case, although the assignor company was ngt l'e
able to the assignee company for the cost of repairs, on the true constructiim of tl -
signment agreement, so that that basis for recovery by the assignor compan illf tahS
leu‘t of Appeal could not be supported, nevertheless the assignor could réacoger Tt .
assignor company in the St Martin s case could recover the cost of repair which th.e a]e
signee company had incurred on their behalf, since it was in the contemplation of t]:-
building contract as part of a l?uildiug development project that owuershi}? ofthe bui]d?
ing would pass from the original developers to other patties, on whose behalf the as-
signor company would need to sue: Linden Gardens Trust Ltd v Lenesta Sludge Dispos

als Ltd; St Martin’s Property Corp v Sir Robert McA pine & Sons (l9§3) o N

The practical effect of the Linden Gardens case seems to be as set oul below
_ln _the absence of express prohibitions on assignment in a develop=17s+ on;racté
w1tl_1 its Contractor or Architect, an assignment of the developer’s coutr 1ctl;a1 rights
against them will be effective to enable the assignee to sue for Lost kof re ai% of
de_feffts or other damages, notwithstanding that at the time.of the elissionmznt n
existing breach of contract has yet been discovered or even. as ;nlthe §r Martin’(;
case, that no breach has as yet been committed. (Staughtoil LJ suggested in the
Court of Appeal that in such a case the assignor might have to be joined, however )
In the Linden Gardens case itself there was an express prohibiti ; the 2
signees themselves could not sue. F .

As explained above and illustrated in Technotrade, the rationale hei ng that it is the right to enforce

the contract not the right to recover dam i i
ages that is the essential i g
on the date the damage was suffered. s St il dpenn el

% See para.9-027.
95 e P 1
See the articles of I.N. Duncan Wallace, “Defecis and Third Parties: No Peace for the Wicked?"

(1999) 15 Const. L.J. 245 CA; and “Still No Ar - Thir :
Ly ey nswer: Third Party Damage and the Legal Black Hole

% (1992) 57 B.L.R. 57, CA; [1994] 1 A.C. 85, HL.

1 Bee 57 B.L.R. 57 at 93. Sce, however. ' Darling D v Wiltshi
A T » however, now Darlington BC v Wiltshier Northern Ltd [1995] 1 W.L.R.
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Where the assignee itself cannot sue for any reason, such as a prehibition against
assignment, the assignor can sue on the assignee’s behalf, accounting to it for the
proceeds of the action, if it is the assignee and not the assignor who has suffered
the loss. This may, however, be limited to cases where it is in the contemplation
of the original contracts, such as those in a development project, that the original
contracting party will be passing the property on to other owners or lessees. The
speeches in the House of Lords, however, expressly leave open the question
whether this is an unduly narrow restriction, and that the rule may also apply to all
contracts of services carried out on property, such as construction contracts, as an
objective measure of damage where work is defective, whether or not transfer of
the property to other persons is contemplated by the original contract.

Nevertheless, this case raises a number of difficult and unresolved questions
where property has been transferred and assignment has taken place but, on the
particular facts, the loss has not been suffered by the party able to sue under the rules
relating to assignment of contracts. Very importantly also, the available remedies
to an assignee unable to sue for any reason, and whose assignor is unwilling to

roceed on the assignee’s behalf, seem uncertain.® In the Darlington case Dillon
L] held that the assignor there was also a constructive trustee of the benefit of the
right to enfofce the building contract. In the Linden Gardens case itself, Lord Grif-
fiths held thet St Martin’s could recover on the broad ground that in contracts for
work-and materials, recovery of substantial damages should not depend on the
clefinaiit having a proprietary interest in the subject matter of the claim, because it
was so frequent for work to be ordered on behalf of the real property Owner, but
by a party who was not in fact the real property Owner. However, the majority were
content to decide the case on the basis of a narrow exception derived from contracts
for the carriage of goods, which does not apply to all contracts to work and materi-
als, but only to contracts where the parties can be held to have intended that the
contracting party can obtain a remedy for the true Owner of the goods, because no
other remedy is available.

The validity of the broad ground is still not established.

ILLUSTRATION

Contractors M contracted with P to design and build an office building and car park
for £10m on land in fact owned by another company in P’s group (Unex). At the time
of the contract, M (together with various consultants on the project) had given Unex a
warranty by deed of dite care in discharging their contractual obligations to P, and ad-
ditionally undertook with Unex to give unqualified warranties of Contract compli-
ance to any future lessees of Unex. Prior to completion or any subsequent leases a
major dispute developed over the state of the building, with P alleging that it was so
defective that it would require demolition. It was not alleged that P had contracted as
agents for Unex, or that they would be liable to Unex for the defects. Held, by the Court
of Appeal, overruling the trial judge, that M were liable to P on the narrow ground of
exception, which had been applied to construction contracts by the St Martin's case.
But held, by the House of Lords, allowing M’s appeal (Lords Goff of Chieveley and
Millett dissenting) that the deed entered into between M and Unex was sufficient to
displace both the narrow and broad grounds of lability: Alfred McAlpine Construc-
tion Ltd v Panatown Lid (2001).%

% Qee |.N. Duncan Wallace, “Assignment of Rights to Sue: Half a Loaf” (1994) 110 L.Q.R. 42
% [2001] 1 A.C. 518; [2000] B.L.R, 331.
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(d) Damages recoverable on assignment

_ When assignments of a right to sue for damages are permitted, defendants haye
tried to argue that no loss has occurred. They contend either that in the particular
circumstances the assignor has suffered only nominal damage, so that the assignee
can be in no better position, or conversely that in the circumstances, while the as.
signor may have suffered damage, the assignee has not. In other words, they contend
that the accident of transfer and assignment create, in Lord Keith of Kinkel’s phrase
a “legal black hole”'™ into which the right to damages disappears, leaving the:
contract-breaker defendant with an uncovenanted immunity.

In Dawson v GN & City Railway'®' the Owner of land had a statutory claim
against a railway company in respect of the damage caused to the land by reason
of the railway operations. The land was sold and the new purchaser assigned the
statutory claim with the title deeds. The railway company’s liability to the as-
signee new purchaser was held to be limited to the measure of loss suffered by the
original landowner assignor—the additional loss wholly suffered by the new
purchaser was irrecoverable. This decision is entirely in line with the general
proposition that an assignee cannot recover more than the assignor. However, an
attempt to extend this somewhat obvious and general principle was made in
Technotrade Ltd v Larkstore Ltd.'"" The defendant soil mechanics expert produced
a soil inspection report for the assignor for use in a pending development of the site,
The Owner assignor sold on to the new purchaser of the land who as assignee
developed the site, which subsequently suffered from landslip. In order to seek
redress from the soil mechanic defendant the new purchaser arranged to have the
soil report assigned to him and proceeded to sue for negligent inspection. The
defendant argued that the assignee was unable to prove any loss because the original
site Owner had sold for full value and thus suffered no loss. The Court of Appeal
rejected this argument as contrary to Jegal principle and good sense and noted:

‘“_Lhat where a real loss had been caused by a real breach of contract, then there should if ac ! pos-
sible be a real remedy which directs recovery from the defendant towards the party which nas suf-
fered loss,™ "™

The correct test to apply therefore seems to be that the assignee should only
recovet to the same extent that the assignor could have done on+the assumption that
there had been no assignment, i.e. the landowner had not seld tie development site
on to the purchaser, From that point of view the landownei-could have success-
fully sued the soil mechanic for a negligent soil report. This principle entirely ac-
cords with the approach taken in Linden Gardens (above) in the Court of Appeal
by Staughton LJ, who noted that:

“_the assignee can recover no more than the assignor could have recovered if there had been no as-
signiment and if the building has not been transferred to the assignee.”!04

Techno{mde Lid v Larkstore Ltd" is a strong case against any “black hole”
defence, since the black hole was avoided even though the damage occurred after

00 Per Lord Keith of Kinkel in the GUS Property Management case, illustrated at para.9-029, below.
w1 11905] 1 K.B. 260.

102 Tllustrated above at para.9-007.

3 At [83].

fo4 At 80-81.

05 12006] B.L.R. 345.
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property had changed hands from assignor to assignee, i.e. by the time the damage

occurred, the assignor was no longer in a position to suffer directly from the
damage. The principle that the assignee can recover no more than the assignor is
preserved to some extent, but with the important modification that one effectively
ignores the sale of the propetty.

The overall impression created by the Linden Gardens judgments and speeches
seems to be that considerations of principle had, perhaps understandably, become
secondary to an overriding policy objective, namely to ensure by one means or
another that no uncovenanted immunity of contract-breakers causing damage
should result from the accident of a transfer of property by an assignor.'*

ILLUSTRATIONS

(0 Ship-builders of two steam fugs sub-contracted the manufacture of the engines and
boilers. The vessels were delivered to the Owners and full payment made both by the
ship-owners and the ship-builders, but the engines were later found to be defective, and
had to be replaced at a time when the ship-builders were in bankruptcy. The ship-
owners thereupon negotiated a settlement with the trustee whereby, in return for an as-
signment to them of the ship-builder’s right of action against the engine-makers, the
trustee would be relieved of all further claims by the ship-owners. When sued by the
ship-owness 4 assignees, the engine-makers contended that, since the assignor ship-
builders-Sad paid nothing to the ship-owners and had been released from all liability,
the assiznors had suffered no damage at all; or alternatively that the damages should
hedinited to the four shillings in the pound which the ship-owners would have
covered from the ship-builders’ trustee in the bankruptcy. Held, by the Court of Ses-
sion, that but for the assignment the trustee would have been able to claim in full.
Instead he had received, in return for the assignment, a full discharge from the ship-
owners, who as assignees were accordingly entitled to recover in full: Constant v
Kincaid (1902).197

(2) The walls of a concrete reservoir collapsed during construction, due to the Contractor’s
disregard of orders given by the Resident Engineer as to the sequence of back-filling
behind the walls. When the Contractors refused to repair at their own cost and
complete, the Owners terminated the contract and made a claim for damages against
the Cantractor. The lattet’s suretics then settled the Ownet’s claim in full for a sum in
excess of the amount of their bond, being recouped for this in full by the Contractors
under their indemnity obligation to the sureties, as part of an overall arrangement
whereby the Owners agreed to transfer the benefit of their contract of employment of
their Engineers and permit the sureties to use the Ownets’ name in proceedings against
them. The Engineers, when sued for negligence in the name of the Owners for failing
ta ensure that their orders had been carried out by the Contractor, contended that the
Ownets, having been reimbursed in full, had suffered no loss. Held, by the Supreme
Court of Canada (Cartwright CJC and Spence J dissenting), that the sureties, using the
name of the Owners, were entitled to recover the cost of repairing and completing the
reservoir, since the Owners would be bound to hand over the proceeds of the action to

the sureties if successful, and as a result there would not be double recovery: Cify of

Prince Alberi v McLellan (1969).1%

[Note: It is difficult to approve of the majority reasoning in this case. As pointed out
by Cartwright CJC, the surety had not himself paid the Owners under the bond, but
simply used the Contractor’s money to pay the claim in full, so that no question of
subrogation arose. Moreover, there is no reason apparent in the report of the case why

%5 Any difficulty of these “no loss” arguments arising from the respective Court of Appeal and House
of Lords’ judgments in the Linden Gardens case was discussed and discounted by [.N. Duncan Wal-
lace (see “Assignment of Rights to Sue for Breach of Construction Contracts” (1993) 109 L.Q.R.
82: and “Assignment of Rights to Sue: Half a Loaf” (1994) 10 L.Q.R. 42).

W7 (1902) 4 Ct. of Sess. 901.

1% (1969) 3 D.L.R. (3d) 385.
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the Owner would he obliged to hand bac
the majority Jjudgments in the cas

(3) In 1970 and 1971 building, then owned by the assignor company, was damaged by
building operations on an adjoining property. In 1975, ownership of the building yag
transferred by the assignors under company policy to a second company in the same
group at book value, and in 1976 the first company assigned all itg claimg arising oyt
of the adjoining building operations to the second company, which carried oyt the
necessary repairs and, as assignees, sued the defendants in tort for the reduced valye
of the building or, alternatively, for its cost of repair. The defendants argued that the
assignors could have pursued their claim at the date of the assignment; that the only
relevant loss for which the plaintiffs could sue was that of the assi gnors; and that since
it was the assignees who had incurred the costs, while the assignors had transferred the
building at book value without any deduction for the damage, the assignors had suf.

fered no loss and so there was no claim to assign, Held, by the House of Lords, revers.
ing the Scottish First Division, t nd at a price reflecting its dapm.

hat while a sale of the la
aged state might, in such a case, be the best evidence of the loss suffered by an assignaor,
policy at book cost regardless

this particular transaction was effected under company
of the state of the building, and should therefore be disregarded in considering the a5.
signor’s damage, in the same way as if the building had been the subject of a later gift
by the assignor. The cost of repair by the assignees was relevant in assessing the dam-
age which the assignors would have suffered if they had continued to own the building,

ie was the appropriate measure

k the surety’s payment if the action failed, g4
¢ apparently thought. ]

Whether the cost of repair rather than diminution of valu

il Order Stores Lid (1982),100

construction of an off-shore accommodation vessel syb-
contracted the design and supply of a number of hy

draulic jacking units to A, who sub-
sub-contracted the manufacture and supply of 24 hydraulic cylinders to RB, who in turn
sub-sub-sub-contracted the supply of 48 parts for these cylinders, called cast steel
clevises, to BC. RB were financially in some difficulties, and the party likely to by
ultimately responsible for later discovered defects i the work were the clevis suppij-
ers BC. The Employers brought an action against C, which was settled; and C brought
proceedings against hig Sub-contractor A. In these circumstances A entered-inte an
agreement with his Sub-sub-contractor R under which, in the event of A toing held
liable to C, RB admitted liability to A and assigned its own right of action against BC
to A, but on terms that RB’s liability to A should be limited to whateveraim
might be recovered by A when proceeding in RB’s name against BC. Shortly after this,
A settled C's claim against him for £5,000,000, In proceedings by A'in RB’s name
against BC to recover the £5,000,000, the latter took the preliniingty point that, as a
result of RB’s agreement with A, the possibility of RB Incurring any loss at all had now
been effectively removed, so that A ag assignee of RB’s cause ol action could recover

; » by the Court of Appeal, that the effect of the
agreement between A and RB was not to extinguish RR’s liability to A, but mere] yto
limit it to such amount as might be recovered in the action against BC, so that BC were
i principle liable to indemnify RB in full in respect

of A’s liability to C: Hydrocarbons
Great Britain Lid v Cammell Laird Shipbuiiders Lid (1991).110

(4) Main Contractors C for the

here a benefit, havin g the effect of
eriving from some other incidental
a plaintiff’s damages for breach of
Liin the Linden Gardens case.'l!

source, has been disregarded when computing
contract or in tort are discussed by Staughton

e e

19 1982 8.1.T. 533. See this case discussed b
of Appeal, 57 B.L.R. 57, 89-90),

' (1991) 53 B.ILR. 84.

"1 (1992) 57 B.L.R. 57, 84

v Staughton LJ in the Linden Gardens case in the Court

—91. This difficult and rarely discussed subject has also been the subject of
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(e) Rights of seizure and forfeiture

i i 3 be so
Certain individual rights under a contract otherw;se?asmgbnabg} ?fat);l :l;sgmmct.
fmaf in nature as not to pass upon an assignment of the A ene il e
T?TSS in hire-purchase agreements, the right of the C;a:m?}l] et(; lggmal pe ez 1o
7 ight personal to » ar
t has been held to be a right p Tt o L
it g ' T the benefit of the agreement.!'2 It is submi

ot to pass on an assignment of the efit ot th o i o
]{1 6(111 C;(r)lweveg, that, despite any apparent sngllaluty faam Edm“}?}:)gzrrzcr;ﬁ o

it i land when face .

nation and re-entry onto its own : ; ] - 0
deteg;;tor under the provisions of a construction cont act _(Whlc;al ]i-’ élCSE\E:Bé
C?ﬂiitioned on breach or other conduct of the COI‘It]'ﬂCt(;I‘ 1‘e_qu1r]1,ng tom’ gcc; éon) e
" [ j truction professional’s ce ;

d, and often further subjectto a cons : : i
asie\?zfseiy a Contractor’s right to determine for 1?2—payn2;:m fl;dttocztizeeaas?% e
- i i in the Standard Form Contract,

and materials on site, as in the _ t, o ol
gic:;(t)iclljguishad from the personal nature of a lnre-]ﬂlrchlas?tme]jzl ‘ls) é Iigmh;[)ﬁgctjca]

welli i ir chattels. It wou ] ,

: ? lling-house and seize their cha : :
B e ot 5 g trol of a construction project
it i i ‘ culate the Employer’s cont : :
e f property, for example, upon the transfet

otherwise acceptable transfer of property, i
ugondgelcpmﬂnt during construction with an assignment of the‘blenetﬁt of; \t/l:; Et
: fl‘t condtriction contract. This view of the nature of thehforfenmelg;e e
- o i it is submitted, from the cases w junc-

ucti support, it is submitted, ses ‘
consttuction contract recerves . lissers Tespatnins thore famn
inas e st construction Employe _ .
tinns have been refused against co ! K G i g
Contractor from the site.
vongful re-entry and expulsion of the LI
rr:rlll L;een that the law will not generally take account of th_e pESS]blf!l?ée n; one
;zrson may be relatively more or less indulgent than anl(;theT int tea?;: ]c; cement of
. e b :
i dies when deciding whether a con
contractual rights and reme _ ding 3 : .
personal nature that it cannot be assigned or vicariously performed

(f) Arbitration clauses

In Cottage Estates Ltd v Woodside Estates ch{,‘“ Wright J expr;ssed STZZ?:;
that arbitra?ion agreements were not assi %na?g in dthat ;\iier (211 ft;glri] :1 aAsL rbgitmtor
ildi tract had obtained an : ,
moneys due under a building con . ET i e e T
side on the ground tha
but on case stated the awa‘rd was set asi B ol
joined. However, Wright J’s view was openly disapp :
E:Z?ijr? iir:;fﬁ in Shayler v Woolf,'¥ and distinguished, a.nd n Kt fc;lé%\gfecc}ill;gt Ezgr]lfhla):‘z
i 7 inder he Arbitration Ac >
4, when he held that under s.1 of t : fopexs, ful
1{01rn h]a?f?ng zken a step in the action, would have been enﬂ?ed to a stay for arbitra
tion of an action for demurrage brought by the assignee. i sl
It is submitted that Wright I’s reasoning cannot really be u}J & g hpt iy fdmm
assignment confers a right to sue. The contract may have provided tha
=

o — 3)
ing, “] 2 i e Rule and Contract Damages” (198
an artic v .G. Fleming, “The Collateral Source i ; (198
;r]l 22'11; ;E:;);GP;(;:S?&J;LW 56 Seega[so, LN. Duncan Wallace, “Assignment of Rights to Sue for
ali (L - See Wl
tion Contracts” (1993) 109 L.Q.R. 82, 89, _ . )
2 g reac}'-l?c(t]jlcitr?;: tgcgg?‘is EJAHSB%C) Z;QB,D. 193; applying Brown v Metropolitan Counties Life As
B .'xp. ’ T .J o~
surance Seciety (1859) 28 L.J.Q.B. 236.
13 [1928] 2 K.B. 453, b0 s
14 vler v Woolf [1946] Ch 320, 323. 5. e o 4] 2 Lloyd’s Rep.
s gj}i [i:.‘ }Pa::m.ﬁ];r[r) SA4 v [slamic Republic of Iran S}upp:fzg Lines, Thﬁ Le}aoe [!'11330]] : ]‘103:&5 s
259 pSee also, Moniedipe SpA v JTP-RO Jugotanker (The Jordan Nicolov) [19 )
11, per Hobhouse J.

1
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